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during  oorerture  after  Act  of  1882,  and  before  Act  of  1893 

Pages  886—887 

Notes  : — ^Married  woman  pit — ^Next  friend — Costs — ^Married  woman  deft 
— Pliability  to  be  sued — Generally — Ante-nuptial  debts — Judgment 
against  married  woman — ^Action  against  husband — Summary  de- 
cision of  questions  between  husband  and  wife  as  to  property 

887—896 

Section  n.— Separate  Estate. 
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as  to  post-nuptial  settlement.  8.  Payment  to  husband,  wife  married 
before  1883,  electing  to  take  money  arising  from  land  as  money. 

9.  Order  for  examination  as  to  money  arising  from  land,  subject  to 
entail,  after  disentailing  deed — 3  &  4  W.  TV.   c.  74,  ss.  84 — 88. 

10.  Order  for  examination  by  commissioners  as  to  re-investment  of 
fund  in  land,  or  electing  to  take  it  as  money  -        .        .    927 — 932 
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Secttion  rv.— Order  for  Settlement— Wife's  Equity. 

Forms  : — 1.  Where  feme  covert  on  being  examined  desires  a  settiement. 
2.  Further  order  in  chambers.  3.  Where  the  application  is  made 
originally  in  chambers.  4.  Inquiry  whether  any  settlement,  and  if 
proper,  and  if  not,  direction  for  settlement.  5.  Married  woman  de- 
serted by  her  husband— equity  to  a  settlement.  6.  Three-fourths  of 
a  fund  oelonging  to  wife  of  a  bankrupt  directed  to  be  settied  by 
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which  testator  died  seised,  and  as  to  dower.  5.  Sale  subject  to 
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(l.)  yOLXmTABY  8EFABATI0N. 
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tion  of  conjugal  rights  -------    967 — 970 


CHAPTER  XXXVni. 

INFANTS. 

Section  I.— Actions  by  ob  against  Infants. 

FoBMS : — 1.  Next  friend  of  infant  ^It  in  room  of  one  deceased.  2.  New 
next  friend  in  room  of  one  liying,  on  giving  security  for  costs. 
3.  GKiardian  ad  litem  assigned  to  lunatic,  on  his  application  when 
committee  is  interested.  4.  Ghiardian  assigned  to  infant  or  non 
compos  on  plt*s  application,  0.  xiii,  1.  5.  Inquiry  whether  action 
proper  and  for  the  mfant's  benefit.  6.  Inquiry  which  of  two  actions 
18  for  the  benefit  of  the  infant.  7.  Order  for  stay  upon  terms  of  the 
less  beneficial  of  two  actions  instituted  in  an  infant's  came.  8.  Pro- 
ceedingB  in  stranger's  actibn  stayed  on  payment  of  his  costs — next 
friend  in  second  action  discharged,  and  appointment  of  new  next 
friend  directed.  9.  Infant  pit  coming  of  age  and  repudiating  action, 
made  deft.  10.  To  amend  by  striking  out  late  infant  pit,  who,  on 
coming  of  age,  repudiates  the  action       -        -        -        -    971 — 974 

Notes  : — ^Action  by  infant — ^Next  friend— Action  against  infant — guardian 
ad  litem 974—978 
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SBCfnON  n.—SHOWING  OAXJSB  AGADTST  JXTDOMEKT. 

FOBMS: — 1.  Judgment  nm  against  infant.  2.  Judgment  absolute  against 
late  infant.  3.  Judgment  for  immediate  foreclosure  absolute  against 
infant  and  married  woman,  pit  paying  their  costs,  and  Court  declar- 
ing it  for  their  benefit.  4.  Foreclosure  absolute  against  infant  on 
payment  of  his  costs.  5.  Foreclosure  nisi — conveyance  when  infant 
attiuns  twenty-one — day  to  show  cause.  6.  Foreclosure  of  equitable 
mortgage  against  unborn  infant  children  of  third  mortgagee — in- 
fants declared  trustees — person  appointed  to  conyey.  7.  Foreclosure 
of  equitable  mortgage  against  infant  heir-at-law— infant  declared  a 
trustee— person  appointed  to  convey      -        -        -    Pages  978 — 981 

Notes  : — Impeaching  and  showing  cause  against  judgment    -    981 — ^984 

Sectiok  m.— Adofhon  of  PRooEEDmas— Infants'  Contracts. 

Forms: — 1.  Inquiry  as  to  adopting  contracts.  2.  Infant  declared  not 
bound  by  jud^ent,  but  former  accounts  to  be  adopted  if  beneficial. 
3.  Inquiry  waived.  4.  Proceeding  adopted.  5.  Conditional  agree- 
ment for  a  sale  in  a  partition  acnon  approved  on  behalf  of  infant 
pit.    6.  Infant's  contract  for  necessaries — account  and  inquiry 
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Injunction — ^Misrepresentation       -        -        -        -        -    986 — ^990 

Section  IV.— Guardianship,  Maintenance,  and  Education. 

(l.)  orders  for  appointment  of  guardian  with  or  without 

maintenance. 

Forms  : — 1.  Appointment  of  guardian  of  infant's  person.  2.  Beference 
to  chambers  to  appoint  guardians  of  the  person.  3.  Funds  applied 
for  maintenance  of  non  compos,  4.  Maintenance  order  out  of  fund 
not  in  Court.  5.  Maintenance  order  out  of  fund  in  Court. 
6.  Guardian  of  person  and  estate  and  maintenance.  7.  Guardian  of 
estate,  and  to  account  annually — maintenance.  8.  Maintenance 
partly  out  of  income  of  personal  estate  and  partly  out  of  rents,  &c. 
9.  Guardian  of  person  and  estate  without  security  on  undertaMng 
to  account  when  required — maintenance.  10.  Eemoval  of  guardian 
for  misconduct.  11.  Guardian  of  estate  discharged — ^new  guardian — 
account  of  rents.  12.  Bemoval  of  guardian,  and  reference  to 
chambers  to  appoint  another.  13.  Appointment  of  guardian  for  the 
pun>ose  of  consenting  on  behalf  of  an  infant  under  the  Improvement 
of  lands  Act,  1864  (27  &  28  Y.  c.  114),  and  the  Limited  Owners' 
Eesidences  Act,  1870  (33  &  34  V.  c.  56).  14.  Father  to  concur  in  convey- 
ance of  infant's  estate,  under  the  Places  of  Worship  Sites  Act,  1873 
(36  &  37  V.  c.  60),  and  Vendor  and  Purchaser  Act,  1874  (37  &  38  V. 
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House  of  Lords  to  establish  infant's  claim  to  a  peerage.  18.  Leave 
for  infant  to  petition  the  Crown  for  permission  to  use  name  and  arms 
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Notes: — Jurisdiction — infant  ward — guardian  of  person — Application 
and  form  of  order — Guardian,  who  may  be  appointed — Foreign 
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1886 996—1001 

(n.)  ORDERS  RELATING  TO  MAINTENANCE  AND  EDUCATION. 

Forms: — 1.  Order  for  increase  of  maintenance.  2.  Declaration  as  to 
rights  of  infants — Conveyancing  Act,  1881,  s.  43.    3.  Advance  for 
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oyer  balance.  9.  Infant  placed  as  a  pupil,  or  at  school.  10.  Infant 
to  be  articled  or  apprenticed.  11.  Determining  apprenticeship  of 
in&nt  in  consequence  of  bankruptcy  of  master,  and  for  return  of 
part  of  premium         ......  Pages  1002—1007 

Notes  : — ^Maintenance — ^father's  ability — Past  maintenance — Person  of 
unsound  mind — Mode  of  raising  money  for  maintenance — Costs — 
Beturn  of  premium — Statutory  powers  of  maintenance — Lord  Cran- 
worth's  Act— Conveyancing  Act,  1881  ...    1007—1014 

(m.)  OBDEBS  TTKDEB  STATUTES  RELATING  TO  IKFAITTS'  STOCK. 

FoBHs: — 1.  Interest  of  stock  in  infant's  name  applied  for  maintenance, 
on  petition,  under  1  W.  lY.  c.  6d,  ss.  32,  35,  44.  2.  Payment  of 
dividends  on  infant's  stock  to  guardian         ...    1014,  1015 

Section  Y. — Jttbibdiction  oyer  Infant's  Peofektt. 

(l.)  iianaoehbnt  of  fbofeett. 

FoBHS: — 1.  GKiardian  of  estate — ^proceeds  of  timber  to  be  paid  into' 
Court — accounts.  2.  Quardian  to  retain  current  expenses  out  of 
timber  money,  and  to  let  the  sporting  annually.  3.  Allowance  for 
keeping  up  mansion — further  maintenance.  4.  Order  to  let  mansion- 
house  furnished,  with  sporting  rights.  5.  Beoeiver  to  pay  interest 
on  charges  and  maintenance — surplus  invested.  6.  Improvement  of 
infant's  settled  estate — 27  &  28  V.  c.  114.  7.  Expenditure  of  sums 
in  furniture  for  residence,  and  in  replacing  heirlooms.  8.  Guardians 
to  present  infant's  nominee  for  institution  to  a  living.  9.  Trustee  to 
present  infant's  nominee  to  a  living.  10.  Trustees  of  infant's  estate 
to  oppose  bill  in  Parliament.  11.  The  like  order.  12.  The  like — 
with  special  directions.  13.  The  like — undertaking  as  to  costs. 
14.  Application  to  Parliament  for  ^neral  powers  to  trustees  for 
infants  to  sell,  lease,  &c.  15.  Appomtment  of  persons  to  manage 
infant's  estate—Conveyancing  Act,  s.  42.  16.  Declaration  as  to 
division  of  accumulated  income,  and  as  to  right  of  trustee  to  apply 
income  for  maintenance.  17.  Confirmation  of  contract  by  trustees 
of  an  infant's  estate  for  the  purchase  of  real  property.  18.  Sale  of 
infant's  realty  purchased  out  of  personal  estate  postponed.  19.  Costs 
and  apprenticeship  premium  raised  by  mortgage.  20.  Costs  of 
prosecuting  an  action  charged  on  infant's  estate  *        -     1015 — 1023 

Notes '.—Guardian  and  his  ward — Sale  of  infant's  property — Dealing 
with  infant's  or  lunatic's  estate— conversion  of  infant's  estate — 
Management  of  land  and  receipt  of  income  during  minority — Con- 
veyancing Act — ^Dealing  with  lunatic's  estate       -        -    1023 — 1029 

(n.)  BENEWTNG  0£  ORANTXNG  LEASES  T7NDEB  11  G.  lY.  & 

1  W.  lY.  c.  65. 

Forms: — 1.  Order  to  renew  lease  under  s.  12.  2.  Order  on  petition  to 
grant  new  lease — s.  17.  3.  Another  form — deposit  of  counterpart 
dispensed  with.  4.  To  surrender  old  and  accept  new  lease — premium 
charged  on  premises  and  raised  by  mortgage — ss.  12,  14.  5.  Order 
to  grant  lease  on  application  in  chambers — s.  17.  6.  Order  as  to 
lease  of  mines,  &c.,  infants  being  co-tenants  with  other  persons 

1029—1032 

Notes: — Benewing  or  granting  leases  under  11  G.  lY.  &  1  W.  lY. 
c.  65 1032,  1033 
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SSCnON  YI. — CUSTODT— BeLIGIOUS  IirSTKUGTION— RB0IDENGB  ABBOAD. 

(l.)  0BDSB8  KELAXma  TO  THE  CUSTODY,  BELIGIOUB  INSTBUCTION,  Aim 

BESEDENGE  OF  INFANTS. 

FoBHS : — 1.  Infant   to  be  deliyered   to  the    custody  of   his   mother. 

2.  Injunction  a^inst   removing   infant   out   of   the  jurisdiction. 

3.  Custody  of  mfants  given  to  both  parents — Guardianship  of 
Infants  Act,  1886,  s.  5.    4.  Custody,  residence,  and  leave  to  visit. 

5.  Inquiry  as  to  property  applicable  for  maintenance  of  adults. 

6.  Inquiry  what  provision — guardian — scheme— residence — main- 
tenance—custody— ^father  restrained  from  interfering.  7.  Order 
under  the  Infants*  Custody  Act  (36  &  37  V.  c.  12),  s.  1,  for 
delivery  of  infant  to  his  mother.  8.  Custody  of  infants  committed 
to  motner— guardians — provision — ^father  excluded,  except  at  stated 
times.  9.  Order  xmder  the  Guardianship  of  Infants  Act,  1886. 
10.  Order  placing  infant  at  school,  and  regulating  custody  during 
holidays  and  access.  1 1 .  Order  regulating  residence  during  noHdays. 
12.  Mother  having  become  a  Boman  Catholic  removed  Irom  being 
guardian.  13.  Infant  to  be  brought  up  in  the  Boman  Catholic 
religion.  14.  Infant  to  be  brought  up  in  the  Church  of  England. 
15.  Custody  given  to  foreign  guardian.  16.  Additional  guardian 
of  person  —  leave  to  travel.  17.  Temporary  residence  abroad. 
18.  Guardian  having  removed  infant  ward  out  of  jurisdiction,  to 
bring  her  within.     19.  Infant  restored  to  his  friends  aoroad 

Pages  1033—1041 

Notes  : — Custody — Infants'  Custody  Act,  1873 — Guardianship  of  Infants 
Act,  1886 — Custody  of  Children  Act,  1891 — Production  enforced  by 
Jiabeas  corpus — Eehgious  education — Eesidenoe  abroad  -    1041 — 104/ 

(n.)  OBDEBS  to  ENFOBGB  PBODUOnON  OF  THE  PEBSON  OF  THE  INFANT. 

FoBMS : — 1.  Order  to  produce  infant  in  Court.  2.  Order  for  mother  to 
deliver  infant  to  father's  nominee.  3.  Injunction  against  inducing 
infant  to  take  monastic  vows — serjeant-at-arms  to  brin^  infant 
before  the  Court.  4.  Serjeant-at-arms  to  take  and  deliver  mfant  to 
custodian  appointed  by  the  Court.  5.  Order  for  liahea^  corpits. 
6.  Order  on  return  of  Juibeas  to  deliver  custody    -        -    1047 — 1049 

Section  Vn.— Mabbiage  of  Infant, 

(l.)  MABBIAGE  AND  SETTLEMENT  OF  INFANT'S  FBOFEBTY. 

FoBMS  : — 1.  ProposalB  of  marriage.  2.  Order  in  chambers  on  adjourned 
petition  of  proposed  husband  for  leave  to  marry  a  ward  of  Court. 

3.  Marriage  of  infant  ward — ^wife's  fund  in  Court  settled  by  order. 

4.  Order  in  chambers  on  adjourned  petition  of  intended  husband  and 
ward  of  Court,  sanctioning  her  marriage,  and  a  settiement  of  her  pro- 
perty under  18  &  19  Y.  c.  43.  o.  Order  sanctioning  the  marriage  of 
an  infant  ward,  and  an  advance  for  outfit,  with  adjournment  to 
chambers  to  approve  a  settlement  under  18  &  19  V.  c.  43.  6.  Order 
api>roving  settlement  of  fortune  of  infant  Tnot  a  ward)  on  adjourned 
petition  under  18  &  19  V.  c.  43.  7.  Outfit  iromfundin  Court — costs. 
8.  Bestrainin^  interference  with  infant  ward.  9.  Order  restraining 
marriage  or  intercourse  with  ward.  10.  Order  nisi  to  commit  for 
contempt  in  interfering  with  a  ward.  11.  Committal  for  improper 
conduct  towards  the  person  of  a  ward.  12.  Habeas  corpus  to  bnng 
up  prisoner  in  contempt  for  misconduct  towards  a  ward.  13.  Hus- 
band committed — inquiry  as  to  abettors.  14.  Husband  committed — 
minister  and  witnesses  to  attend  Court.  15.  Infant  apprehended  for 
breach  of  order  to  attend.  16.  Husband  undertakm^  to  execute 
settlement,  discharged.  17.  Discharge  on  undertakings  of  con- 
temner and  his  fa&er.  18.  Settlement  after  marriage  of  ward — 
contempt  condoned.     19.  Infant  ward  to  be  at  liberty  to  remarry 

1049—1069 

Notes: — Marriage  of  ward  of  Court— contempt  of  Court — Settlement 
directed  by  Court— Infants'  Settlement  Act  -        -        -    1059—1062 


Cantefits  of  Volume  IL  ix 

(n.)  OBDSBS  ITNDBB  MABRIAOE  ACTS,  4  G.  lY.  C.  76,  AKD  19  &  20  V.  0.  119. 

FoBMs: — 1.  Marriage  sanctioned  under  a.  17.    2.  Previous  inquiry — 
father  non  compos — s.  17-        -        ...        .        .     Page  1063 

NOTBS 1063,  1064 


CHAPTER  XXXIX. 

PAUPERS  AND  PATJPEB  LUNATICS. 

SsonoN  I. — ^Paupers. 

Forms: — 1.  Order  to  admit  pit  to  sue,  or  deft  to  defend,  in  /bmid 
jpauperu.  2.  Leaye  for  person  not  a  party  to  prosecute  claun  in 
/armd  pauperis.    3.  Leave  to  appeal  in /orm^jxiuj>eri«.      1065,1066 

Notes  :— Dispaupering— Costs 1066,  1067 

Section  II.— Pauper  Lunatiob. 

Forms  : — 1.  Funds  in  Court  belonging  to  pauper  lunatic,  applied  to  pay 
expenses  incurred  in  his  support.  2.  Declaration  as  to  arrears  of 
maintenance  of  pauper  lunatic  entitled  to  a  fund     -        .  1068,  1069 

Notes 1070,  1071 


CHAPTER  XL. 
solicitors. 

Section  I. — Solicitor's  Authority— Ebtainer— Nomination  by 

Court— Change  of  Solioitor. 

Forms: — 1.  Solr  to  pay  pit's  costs  of  action  brought  without  authority. 

2.  Another  form— direction  as  to  costs.  3.  Order  for  taxation  of 
costs  of  def ts  where  name  of  infant  used  without  authority,  and  pay- 
ment of  costs  by  pit's  solrs.  4.  Order  striking  out  name  of  company 
used  without  authority,  and  for  solr  so  issumg  writ  to  pay  costs. 
5.  Solr  to  pay  costs  of  action  instituted  without  authority.  6.  To 
amend  writ  Dy  striking  out  name  of  pit  used  without  authority. 
7.  Order  on  summons  nominating  solrs  to  represent  a  class — 0.  LV,  40 

1072—1074 

Notes: — ^Action  brought  without  authority — Betainer  of  solr — ^Nature 
and  extent  of  authority — Notice  to  solr— Conveyancing  Act,  1882 — 
Changing  sob 1074—1080 

Section  II. — Soliottor's  Lien. 

(l.)  LIEN  on  papers. 

Forms: — 1.  Changing  solr — Hen  on  papers— delivery.  2.  Solr  to  hand 
papers  to  new  solr,  subject  to  lien,  and  undertakmg  to  return  them. 

3.  Pit's  solr  to  hand  papers  to  solr  of  creditor  conducting  action. 

4.  Delivery  of  papers — security  by  lodgment  in  Court — lien  on  fund. 

5.  Delivery  of  papers  by  solr  without  prejudice  to  taxation  and  lien, 
the  client  giving  securi^,  and  undertaking  to  produce  them.  6.  De- 
livery of  deeds,  &c.  relating  to  action,  but  retainifLg  solr*s  lien. 
7.  Order  to  produce  with  liberty  to  apply  in  case  of  difficulty  by 
reason  of  former  solr's  lien     .        -        -        .        -  1080—1083 

Notes  : — ^Nature  and  extent  of  lien — Inspection,  production,  and  delivery 
—Determination  of  lien 1083—1087 
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(ll.)  LIEN  FOE  COSTS  ON  FUND  IN  COURT,  OB  PBOFEBTT  BECOVE&ED  OB 

PRESEBYED. 

EoBMS : — 1.  Oharging  fund  in  Court  with  solr's  costs — ^payment — 23  &  24 
y.  c.  127,  s.  28.  2.  Solr  declared  entitled  to  a  charge  on  his  client's 
life  interest  in  fund  in  CJourt — payment  of  income  restrained — 23  & 
24  V.  c.  127,  s.  28.  3.  Fund  in  Court  charged  with  solr's  costs  as 
against  assignee  of  original  client.  4.  Lien  for  costs  declared  on' 
fund  in  Court  in  partnership  action — stop  order.  5.  Stop  order  on 
taxed  costs  of  sob*.  6.  Charging  property  recovered  or  preserved 
with  solr's  costs— sale— 23  &  24  V.  c.  127,  s.  28.  7.  Charging  sum 
recovered  with  solr*s  costs  —  halance  not  ascertained  —  sect.  28. 
8.  Charging  property  recovered  hy  defts  with  the  costs  of  their  solr, 
and  direction  for  payment  hy  pit  to  him  of  costs  previously  ordered 
to  he  paid  to  defts.  9.  Charge  on  property  recovered — ^f und  in  Court 
paid  to  solr  on  account.  10.  Declaration  of  cha-i^go  without  prejudice 
to  right  of  solrs  subsequently  employed.  11.  The  like,  subject  to 
prior  charging  order  of  solr  previously  employed,  and  to  right  of  solr 
subsequently  employed  -        -        -        -        -        Pages  1087 — 1091 

Notes  : — Solr*s  lien  on  fund  in  Court — Statutory  lien  on  property  re- 
covered or  preserved — Nature  and  extent  of  charge — Priority  of  lien 
— assignment — garnishee  order — Set-off — Compromise — lien,  how 
affect^  by — Waiver  of  lien — Procedure  to  obtain  charging  order 

1092—1097 


Section  III. — Setting  aside  Secxtbities,  &o.,  obtained  fbom  Client. 

Forms  : — 1.  Deed  to  be  security  only  for  what  due  on  taking  accounts — 
dealings  and  transactions — costs.  2.  Mortgage  to  solr  for  costs  to 
stand  as  security  only  for  what  actually  due — taxation  of  costs — 
account  of  rents.     3.  The  like  .        -        -        -  1098,  1099 

Notes  : — ^Dealings  between  solr  and  client — security  to  solr  for  costs — 
Gifts,  sales,  and  purchases — Delay — laches — Statute  of  Limitations 

1099—1103 


Section  IV. — Coubt's  Conteol  oveb  Solioitobs. 

FoBMs: — 1.  Attachment  against  solr  for  non-payment  of  balance  foimd 
due  from  him  on  taxation.  2.  Sale  by  Court  set  aside,  solr  to  pay 
all  costs.  3.  Solr  to  pay  costs  occasioned  by  fund  having  been  im- 
properly paid  out  through  his  neglect.  4.  Liability  of  solr  to  make 
reparation  for  improper  proceedings  on  behalf  of  lunatic.  6.  Solr 
ordered  at  his  own  expense  to  stamp  deeds  with  stamps  for  which  he 
had  charged  his  client.  6.  Four-day  order  on  solr  to  produce  deeds 
duly  stamped  to  registrar  in  pursuance  of  undertaking  given  at  bar 
by  counsel  on  instruction  of  solrs  -        -        -        -  1103 — 1106 

Notes: — Jurisdiction  over  solrs — Debtors  Act — Liability  of  solr  for 
negligence 1106—1109 

FoBM : — 7.  Inquiry  as  to  charge  of  profit  costs  by  solr-mortgagee 

1109,  1110 

Notes  : — Liability  of  solr  as  trustee  or  mortgagee — Liability  of  firm  of 
solrs— Privilege     -------  1110—1112 


Section  V.— Striking  off  the  Eoll,  ob  Suspending. 

FoBMS  : — 1.  Oi*der  to  strike  solr  off  the  roll  at  his  own  request.  2.  Order 
to  suspend  solr,  aud  for  payment  of  costs  of  complainant  and  of  In- 
corporated Law  Society.  3.  Order  to  strike  off  roUs,  and  for  payment 
of  costs.    4.  Order  to  strike  solr  off  rolls  on  conviction      1 1 12 — 1 114 

Notes  : — Ptocedure^ Jurisdiction,  when  and  how  exercised     1 1 14 — 1118 
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CHAPTER  XU. 

TRUSTEES. 

Section  I.— Breach  of  Trust  generally. 

Forms  : — 1.  Inquiry  as  to  dealings  with  trust  funds.  2.  Inquiries  as  to 
deceased  trustee's  balance,  and  as  to  the  trust  estate,  and  dealings 
therewith,  and  with  the  income  thereofi  and  as  to  the  purchase  of 
land.  3.  Uninvested  trust  money — account  of  dividends  not  received, 
with  interest  thereon — ^half-yearly  rests.  4.  Inquiry  as  to  money 
received  by  trustees  of  whom  one  was  an  infant.  6.  Inquiries  as  to 
adopting  accounts  on  behalf  of  infants — title  deeds — account  of  trust 
funds.  6.  Accounts  and  inquiries  as  to  trust  property,  rents,  and 
interests — surrender  of  copyholds — customary  heir—  sale  of  stock  and 
effects — ^possession  of  title  deeds— duty  payable.  7.  Account  and  in- 
quiiT  as  to  the  funds  under  two  settlements,  in  action  by  trustee  for 
his  discharge.  8.  New  trustees  appointed — former  trustee  to  replace 
stock  and  dividends.  9.  Fraudulent  trustee  declared  personally 
liable — ^account — payment  into  Court — appointment  of  new  trustees 
— costs.  10.  Order  for  payment  by  trustees  where  intended  to  be 
registered  as  a  judgment.  11.  Liberty  to  apply  in  chambers  as  to 
inaemnity  against  tenant  for  life    .        -        -        Pages  1119 — 1125 

Notes  : — ^Action  for  account — Breaches  of  trust  generally — Outstanding 
funds — Assignment — notice — Payment  into  Court — Liability  of 
trustees  for  each  other's  acts — Liability  for  default  of  agents,  bankers, 
or  solrs — ^Bemedies  for  breach  of  trust — Following  trust  funds — 
Bemedy  against  trustee  personally — ^Bankruptey  of  trustee — Bank- 
ruptcy of  settlor — ^Directors  of  companies — ^Mamed  women — Parties 

1126—1140 


Section  n. — Breach  of  Trust  by  Imfrofer  Inyestment,  or  Non- 
conversion  —  OONCURREirOE,  ACQUIESCENCE  AND  LaCHES,  BT 
CESTUIS  QUE  TRUST. 

Forms  : — 1.  Inquiries  as  to  trust  funds  and  loss  by  improper  investment, 
or  non-investment.  2.  Investment  declared  improper.  3.  The  like 
— ^payment  by  instalments — security  to  be  sold  on  default^arrange- 
ment  not  to  prejudice  appeal.  4.  Inquiries  as  to  loss  by  non-conver- 
sion and  non-investment,  and  as  to  acquiescence.  5.  Inquiry  as  to 
acquiescence  in  alleged  breach  of  trust.  6.  Trustees  declared  liable 
in  respect  of  non-conversion  and  purchase  of  shares.  7.  Order  to 
replace  stock  improperly  sold.  8.  Improper  investment — ^judgment 
against  representatives  of  deceased  trustee — pit  tenant  for  life  barred 
by  Trustee  Act,  1888,  s.  8 — declaration  as  to  right  to  income  of  fund 
replaced.  9.  ThB  like — action  by  tenant  for  life  and  infant  children, 
beneficiaries  under  settlement— interest  of  tenant  for  life  impounded 
— investment  declared  good  for  less  sum.  10.  Declaration  as  to  joint 
and  several  liability  of  trustees,  and  right  of  contribution.  11.  De- 
claration that  partners  liable  as  co- trustees  for  defalcations  of 
co-partners.  12.  Contribution  between  cs.  q,  t,  13.  Advances  to 
exor — repayment  to  mortgagee  with  coste.  14.  Breach  of  trust  at 
ins^^tion  of  tenant  for  life — ^Married  woman  restrained  from 
anticipation.  15.  Declaration  that  trustees  retaining  authorised 
investmente  not  liable  for  their  depreciation.  16.  Trustees  excused 
from  breach  of  trus1>— Judicial  Trustees  Act,  1896,  s.  3      1140—1147 

Notes  : — ^Breach  of  trust—improper  investment — ^Nature  and  extent  of 
trustee's  liability — Payment  of  trust  fund  into  Court — Breach  of 
trust — non-conversion — Acquiescence  and  concurrence  by  cs.  q.  t» 
— Excuse  for  breach  of  trust  under  Judicial  Trustees  Act,  1896— 
Statutes  of  Limitations — Trustee  Act,  1888,  s.  8— Married  women 

1148—1157 
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8ECTI0N  III.— Bkkach  of  Tkust— Wilful  Default — CHA&oiNa  with 

IlTTEREST  OR  PROFITS. 

Forms: — 1.  Inquiry  as  to  "wilful  default — bankrupt  trustee.  2.  Further 
order  for  leave  to  prove  for  the  balance.  3.  In5[uiry  if  exors  might 
have  recovered  trust  moneys.  4.  Trustee  to  bring  mto  Court  trust 
funds  misappropriated  by  msolvent  co-trustee,  with  interest,  and  to 
prove  against  his  estate.  5.  Inquiry  as  to  emplo3rment  of  balances. 
6.  Inquiry  as  to  exors'  balances.  7.  Interest  on  balances  left  in 
banker's  hands.  8.  Interest  on  balances  retained  since  last  order. 
9.  Direction  for  annual  rests  and  compound  interest.  10.  Employ- 
ment of  assets  in  trade — deft  charged  with  profits  and  interest. 
11.  Account  where  trustees  protected  by  Trustee  Act,  1888,  s.  8 

Pages  1157—1162 

Notes  : — Wilful  default — Charging  with  interest  on  profits — Bate  of 
interest  chargeable — Compound  interest         -        -  1162 — 1166 

Sbotion  IV.— Breach  of  Trust— Fraudulent  Trustees. 

Form  : — 1.  Leave  to  prosecute  fraudulent  trustee  (24  &  25  Y.  c.  96) 

1166 

Notes 1166,  1167 

Seotion  Y. — Costs,  Charges,  and  Exfenses. 

Forms: — 1.  Costs,  charges,  and  expenses  beyond  costs  of  action. 
2.  Same,  to  be  raised  by  the  trustees.  3.  Costs  against  exor  of  an 
exor  who  has  committed  a  breach  of  trust  and  died  insolvent. 
4.  Bight  to  indemnity 1167,1168 

Notes  : — Cost  of  actions  and  proceedings — Trustees  severing  in  defence 
— Separate  sets  of  costs — Charges  and  expenses — Indemnity  and 
priority — ^Allowances — Trustees  to  have  no  costs  or  to  pay  them — 
Trustees  disclaiming  or  refusing  to  convey — Charges  by  trustees 
acting  as  solrs,  surveyors,  &c.        -        -        -        -  1168 — 1177 

Section  YI.— Investment  of  Trust  Funds  and  Management  of 

Trust  Property. 

Forms  : — 1 .  Investment  on  mortgage  of  freeholds  or  copyholds  in  England 
or  Wales.  2.  Inquiry  as  to  such  investment.  3.  Liberty  to  trustees 
to  expend  money  for  specified  purposes.  4.  Declaration  that  trustees 
of  settlement  may  advance  on  personal  security — liberty  to  apply  on 
further  evidence  as  to  their  obbgation  to  do  so.  5.  Declaration  that 
trustees  may  raise  money  for  repairs  and  annuities — interest  to  be 
kept  down  out  of  income.  6.  Contract  and  lease  approved — trustees 
to  be  at  liberty  to  execute  them.  7.  Liberty  to  trustee  to  bring 
action.  8.  Trustees  to  defend  action.  9.  Leave  to  promote  bill  in 
Parliament 1177—1180 

Notes  : — Investment  of  trust  funds — general  powers  of  trustees — Settled 
Land  Act— National  Debt  Conversion  Act — Trustee  Act,  1893— In- 
vestment sanctioned  by  Court — Investment  under  special  powers — 
Trustee  holding  shares — ^Management  of  tnist  property — effect  of 
judgment  for  administration—Discretionary  powers  of  trustees — 
Compromise — Sales — receipts         -        .        -        -  iiso — 1188 

Section  Vn. — Trustees  acting  under  the  Authority  of  the  Court 
UNDER  Trustee  Act,  1893,  Order  LIVb,  and  Order  LY,  r.  3. 

Forms:— 1.  Order  on  originating  summons  directing  trustees  to  do  a 
particular  act  in  their  chai'acter  as  such.  2.  Order  on  originating 
summons  directing  trustees  to  abstain  from  doing  a  particular  act, 
and  for  determination  of  a  question  in  the  trust      -  1188,  1189 

Notes .-.  1139 
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SBonoN  Ym.— Payment  iifro  Cottrt  bt  Tettstees. 

(l.)  UlTDER  TRUSTEE  ACT,  1893,  8.  42,  AND  R.  8.  0.  (TRU8TEE  ACT),  1893. 

FoEHs: — 1.  Form  of  lodgment  schedule  to  be  annexed  to  afiBdavit  of 
tniBtee  desiring  to  lodge  funds  in  Court  -        -        -  Page  1190 

Notes  : — ^Provisions  and  scope  of  Acts — Payment  or  transfer  into  Court 
— trustee's  affidavit — Payment  in,  when  justifiable — ^Effect  of  pay- 
ment into  Court — Payment  or  transfer  out  of  Court — Costs — County 
Courta 1190—1198 

(n.)  X7NDER  LIFE  A88I7RAN0E  0OMPANIE8  (PAYMENT  INTO  OOTJBT)  ACT,  1896. 

Forms:— Form  of  lodgment  schedule 1198 

Notes         -. 1198,  1199 

SEcmoN  IX. — ^ApponrriNo  New  Trustees  in  an  Action  or  out  op 

Court. 

Forms: — 1.  Judgment  appointing  new  trustees.  2.  Trustees  to  be 
appointed  in  chambers,  with  leave  to  apply  for  vesting  order  or  con- 
veyance. 3.  Leave  to  exercise  power  of  appointing  trustees  under 
Trostee  Act,  1893,  s.  10— trustee  desiring  to  be  discharged.  4.  Leave 
to  appoint  trustees  under  Trustee  Act,  1893,  s.  12.  5.  Appointing 
trustees  for  an  infant,  and  for  management  of  his  estate — Con- 
veyancing Act,  1881,  s.  42  (1).  6.  Trustees  to  hold  property  in  trust 
for  infant — Conveyancing  Act,  ss.  42,  43.  7.  Court  bemg  of  opinion 
.  that  appointment  of  trustees  is  good,  direct  transfer  to  them. 
8.  Declaration  ihat  heir-at-law  bound  by  trusts  of  deed  and  a  proper 
assignment  to  be  executed      .....  1199 — 1202 

Notes  :'«-Lord  Cranworth*s  Act — Conveyancing  Acts — ^Appointment  of 
new  trustees  W  the  Court — Appointment  under  power — Lord  Cran- 
worth's  Act— Trustee  Act,  1893 — Vesting;  of  trust  property  in  new  or 
continuing  trustees — Instrument  of  appomtment — ^Bemoval  of  trustee 
— Eetirement  of  trustee — Friendly  Societies  Acte    -  1202 — 1209 

Section  X. — Appointment  op  New  Trustees  and  Consequential 
Vesting,  Conveyance,  and  Transfer  op  Trust  Property  under 
Trustee  Act,  1893. 

Forms: — 1.  Appointing  new  trustees  and  vesting  order — ss.  25  (1),  26, 
32,  35  (1).  2.  Appointment  of  new  trustees — vesting  order — transfer 
of  stock — ss.  25  (1),  35  (1),  and  50.  3.  Appointment  of  new  trustees — 
transfer  of  securities — unauthorised  securities — ss.  35  f3),  (4),  and  50. 

4.  Appointment  of  new  trustees— ^limited  company — snares  not  fully 
paid  up — vesting  order — **  stock  " — **  into  the  names  of  new  trustees 
— **  any  purchaser  or  purchasers  " — ss.  35  (1),  (3),  (4),  (5),  and  50. 

5.  Appointing  new  trustees  where  government  or  otiier  stocks  or 
shares  fully  paid  up,  comprised  in  Uie  trust — ss.  25  (1),  (2),  26,  32, 
35  (1),  (S\  (4),  36,  and  sect.  50,  "  Transfer."  6.  New  trustees— 
exors  reiusing  to  transfer — vesting  right  to  transfer  stock — ss.  25  (1), 
35  (1),  (3),  (4J,  and  secte.  49  and  50,  "Transfer."  7.  New  trustee 
in  place  of  a  oankrupt  on  motion.  8.  Trust  company  appointed  a 
trustee.  9.  Vesting  right  to  transfer  railway  stock  in  new  trustees. 
10.  Vesting  right  to  apply  to  the  bank  for  payment  of  cash  carried 
over  to  the  commissioners  of  the  national  debt.  11.  Appointment  of 
new  trustees — vesting  stock  and  cash  arisen  from  conversion  of  East 
Lidia  stock,  standing  in  name  of  deceased  trustee,  as  survivor  in 
joint  account.  12.  Appointment  of  new  trustees  of  stock  standing 
to  account  at  bank  of  a  body  that  had  ceased  to  exist,  and  vesting 
right  to  transfer,  &c.— ss.  25  (1),  32,  and  35  (1).  13.  Coste  made  a 
charge.     14.  Undertaking  by  beneficiaries  when  appointed  trustees 

1209—1218 

Notes: — ^Definition  of  words  used — sect.  50 — "Trust"  and  "trustee" 
within  the  Acte — Devolution  of  trust  and  mort^ige  estetes — Devolu- 
tion under  Conveyancing,  Copyhold,  and  Land  Transfer  Acts— Juris- 
diction  of   High   Court— Jurisdiction  in   lunacy — Jurisdiction    of 
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Palatme  and  County  Gonrts.— -County  Palatine  Court  of  Durham — 
Appointment  of  new  trustees — Appointment  when  made  by  Court- 
Bankrupt  or  convict  trustee — Performance  of  duties  of  exor — ^Numbar 
of  trustees  to  be  appointed — Who  may  be  appointed  trusteee— 
Eyidence — ^Vesting  oi^er  on  appointment  of  new  trustees — ^Under 
Lunacy  Act.  1890 Pages  1218—1228 

Seotiok  XI.— Vesting,  Conveyance,  and  Transfer  of  Trust 
Property  Independently  of  the  Appointment  of  Tru8TBB&— 
Trustee  Act,  1893. 

Forms  : — 1.  Infant  trustee — ^vesting  land — s.  26  (a).  2.  Beleasing  con- 
tingent right  of  infant  trustee  in  lands — s.  26  (a).  3.  Disposing  of 
contingent  right  of  infant  trustee  in  land — s.  26  (a).  4.  Beleasmg 
or  discharging  contingent  right  of  unborn  persons  in  land — s.  27. 
5.  Vesting  for  the  estates  of  unborn  persons  in  land  —  s.  27. 
5a.  Vesting  in  purchaser  under  a  judgment  the  estates  of  infante 
and  contingent  estates  of  unborn  infants — ss.  27,  32,  50.  6.  Infant 
mortgagee — vesting  land — s.  28.  7.  Releasing  contingent  right  of 
infant  mortgagee  in  land— s.  28.  8.  Disposing  of  contingent  ri^ht 
of  infant  mortgagee  in  land — s.  28.  9.  Sole  trustee  out  of  the  juris- 
diction, or  not  &und — ^vesting  lands — ss.  26  (ii),  (b),  (c),  and  32. 
10.  Joint  trustee  out  of  the  jurisdiction,  or  not  found — ^vesting  lands 
— s.  26  (ii),  (b),  (c).  11.  Sole  trustee  out  of  the  jurisdiction,  or  not 
found — releasing   contingent  right   in   lands — s.   26  (ii)2_(b),   (c). 


12.  The  like— vesting  mortgage— s.  26  (ii),  (b),  (c).  13.  The 
vesting  property  in  settlement — number  of  ^ustees  diminished 
— s.  26  (ii),  (b),  (c).  14.  Sole  trustee  out  of  the  jurisdiction,  or  not 
found — disposm^  of  contingent  right  in  lands — ss.  26  (ii),  (b),  (c), 
and  32.  15.  Jomt  trustee  out  of  the  jurisdiction,  or  not  found — 
disposing  of  contingent  right  in  lands— s.  26  (ii\  (b),  (c^,  and  32. 
16.  Vesting  lands,  where  uncertain  which  oi  several  trustees 
survived — ss.  26  (iii)  and  32.  17.  Vesting  lands  where  uncertain 
whether  last-known  trustee  be  living  or  dead — ss.  26  (iv)  and  32. 
18.  Vesting  lands  where  trustee  has  died  intestate  without  an  heir 
or  personal  represve,  or  where  his  heir  or  personal  represve 
or  devisee  is  not  known— ss.  26  (v)  and  32.     19.  Vesting  es&te  of 

Eerson  presumed  to  have  died  after  order  for  sale.  20.  Beleasing 
md  from  contingent  right  of  unborn  persons — s.  27.  21.  Vesting 
for  the  estates  of  unborn  persons  in  lands — s.  27.  22.  Vesting  order 
in  place  of  conveyance  by  heir  or  devisee  of  heir,  &o.,  or  personal 
represve  of  mortgagee — ss.  29  (a),  Tb),  (c),  (d),  (e),  and  32. 
23.  Vesting — ^representation  taken  out  atter  date  of  order  appointing 
trustees — Conveyancing  Act,  1881,  s.  30.  24.  Vesting  in  trustee 
by  wa^  of  mortgage.  25.  Vesting  in  ezors  of  mortgagee  legal 
estate  in  copyholds  outstanding  in  infant  heir — 50  &  51  V.  c.  73, 
s.  45,  and  Trustee  Act,  1893,  s.  29.  26.  Persons  appointed  to  convey 
land,  or  release  contingent  right  therein — s.  33.  27.  Vesting  copy- 
hold or  customary  lands — s.  34.  28.  Vesting  copyholds  covenanted 
to    be   surrendered  to   uses   of   settlement — death   of   covenantor. 

29.  Vesting  copyholds  for  estate  of  customary  heir  of  devisee  of 
trust  estate,  the  devisees  in  trust  of  such  devisee  having  disclaimed. 

30.  Vesting  lands,  or  contingent  ri^ht  in  land,  where  trustee  refuses 
or  neglects  to  convey  for  twenty-eight  days  after  demand — ^Trustee 
Act,  1893,  ss.  26  (vi),  and  32.  31.  Where  Dank  officer  is  appointed  to 
transfer  stock — s.  35  (2).  32.  Vesting  right  to  transfer  stock,  joint 
trustee  bein^  out  of  the  jurisdiction,  or  not  found,  or  it  being  uncertain 
whether  he  is  living  or  dead,  or  where  he  is  an  infant — s.  35  (1),  (3), 
(4),  (5),  (6),  and  sect.  50,  **  Transfer."  33.  Vesting  right  to  transfer 
stock — joint  trustee  not  found — s.  35  (i),  (ii)  (c),  (iii)  (a),  (bj. 
34.  The  like — stock  in  the  names  of  two  trustees  and  cestui  que  trust  (a 
woman  since  married) — s.  35  (i),  (ii)  (b).  35.  Vesting  order — securities 
— exors  hdving  proved  will  in  Scotiand,  refusing  to  prove  here- 
one  resident  in  Scotland,  the  other  resident  in  England,  but  refusing 
to  transfer — a.  35  (i),  (ii)  (b),  (d).     36.  Vesting  right  to  transfer 
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stock  where  sole  tnistee  is  out  of  the  jorisdiotion,  or  not  found,  or  it 
is  uncertain  whether  he  be  aHye  or  dead,  or  where  an  infant — s.  35  (1). 
37.  Vesting  chose  in  action,  where  joint  trustee  is  out  of  juris- 
diction, or  not  found,  or  it  is  uncertain  whether  he  be  alive  or  dead— 
8.  35  (1)  (ii)  (b),  (c),  (iii)  (a),  (b].  38.  Same— where  sole  trustee. 
39.  Vesting  right  to  transfer  stock  where  sole  trustee  neglects  or 
refuses— s.  35  (1),  (3),  (4^,  (5),  and  sect.  50,  **  Transfer."  40.  Vesting 
right  to  transfer  stocK  where  joint  trustee  neglects  or  refuses 
to  transfer— s.  35  (1),  (3),  (4),  (5),  and  sect.  60,  **  Transfer." 
41.  Vesting  ohose  in  action,  where  sole  trustee  or  one  of  the 
trustees  neglects  or  refuses  to  sue — s.  35  (1).  42.  Vesting  right  to 
transfer  stock  standing  in  the  name  of  deceased  person — s.  35  (1), 
(3),  (4),  and  sect.  50,  **  Transfer,"  *«  Trust,"  and  "Trustee." 
43.  Vesting  right  to  transfer  stock  standing  in  the  name  of  infant 
and  deceased  trustee — s.  35  (1)  (ii)  (a),  and  sect.  60,  ** Trust"  and 
"Trustee."  44.  Like  order  for  vesting  right  to  transfer  stock 
standing  in  the  names  of  infant,  and  of  deceased  trustees  (tiie  stock 
having  been  so  placed  by  mistake,  though  still  subject  to  the  trusts 
of  the  testator's  will)  in  the  legal  personal  representative,  and  for 
transfer  into  Court — s.  35  (1)  (ii)  (a),  and  sect.  60,  "Trust"  and 
"  Trustee."  45.  Vesting  stock  where  person  neglects  to  transfer 
twenty-eight  days  after  order  served— s.  35  (1)  (ii)  (el,  (3),  (4),  and 
sect.  50,  •*  Transfer."  46.  The  like — on  motion  of  co-trustee — 
s.  35  (1)  (ii)  (e).  47.  Vesting  right  to  sue  for  chose  in  action,  where 
person  refuses  twenty-eight  days  after  order  served — s.  35  (1)  (ii)  (e). 
48.  Payment  of  costs  and  expenses — s.  38.  49.  Vesting  stock  in 
new  liquidator  -  • Pages  1228—1246 

Notes  : — ^Vesting  orders  as  to  land — s.  26 — Form  and  effect  of  order — 
Neglect  or  refusal  to  convey  land — s.  26  (vi) — Contingent  rights  of 
unborn  persons — Infant  mortgagee — s.  28 — ^Estate  of  deceased 
mort^gee — Copyholds — Vesting  stock  or  choses  in  action — s.  36 — 
Appointing  person  to  convey  or  transfer  land  or  stock — ss.  33,  34, 
35  (2) — ^Who  may  apply,  and  mode  of  application — Service — Evidence 
— s.  40 — Charities — Convict  trustee  or  mortgagee— Absence  of 
trustee — Costs — Lunatic  trustees  or  mortgagees— Order  in  Lunacy  or 
Chancery— Costs 1246—1261 

Sscrnoir  XTT. — ^Pebsoits  entitled  to  LAims  directed  to  be  Sold, 
Conveyed,  &o.,  deolabed  Tbustees— Vesting  ob  Conveying — 
Tbustee  Act,  1893,  ss.  30—33. 

FoBMS : — 1.  Infant  declared  trustee  on  sale  under  judgment — ss.  30,  31 ; 
person  appointed  to  convey — s.  33.  2.  Infant  declared  trustee  of 
estates  directed  to  be  mortgaged — s.  31 ;  and  person  appointed  to 
execute  mortgage — s.  33.  3.  Declaration  that  persons  not  in  eMe 
would,  on  coming  into  esse^  be  trustees — ss.  30,  31 ;  and  appointing 
person  to  convey  to  purchaser  or  mortgagee — s.  33.  4.  Declaration 
that  parties  are,  or  that  persons  on  coming  into  tB$e  would  be,  trustees, 
and  directing  conveyance  or  vesting — s.  31.  5.  Specific  performance 
— ^infant  declared  trustee — s.  31 ;  person  appointed  to  surrender  copy- 
holds—s.  33.  6.  Specific  performance — ^releasin^  contingent  rights 
of  persons  not  in  caw— ss.  28,  31 ;  person  appomted  to  convey  for 
infants  to  purchasers,  on  payment — s.  33.  7.  Specific  performance^ 
infant  and  persons  not  in  esse  declared  trustees  for  purpose  of  grant- 
ing lease — co-deft  appointed  to  assign.  8.  Deft  declared  a  trustee 
for  the  purpose  of  granting  a  lease.  9.  Specific  performance  of 
agreement  for  exchange  of  lands — ^releasing  contingent  rights— 
appointing  person  to  convey.  10.  Infant  and  parties  abroad  (wife, 
and  husband  in  her  right)  declared  trustees  after  judgment  for  parti- 
tion— persons  appointed  to  convey — ss.  31,  33,  and  35  (2).  11.  De- 
claration that  parties  are,  and  that  persons  not  in  esse  will  be,  trustees 
on  sale  under  the  Partition  Acts— s.  31.  12.  AU  parties  declared 
trustees  of  estates  directed  to  be  sold  under  the  Partition  Act,  and 
that  unborn  persons  on  coming  into  mm  will  be.    13.  Infants  declared 
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trustees  for  the  'pxai^om  of  sale  under  the  Partition  Act.  14.  Vesting 
lands  in,  or  appointing  person  to  convey  to,  purchaser  under  decree 
— 88.  30,  32.  15.  Sale  in  lieu  of  vesting  order— Intestates'  Estates 
Act,  1884.  16.  Foreclosure  nisi  of  equitable  mortgage  against  infant 
heir — mortfi;agor's  estate  in  heir  by  reason  of  disclaimer  of  trustees  of 
will — infant  declared  trustee — executrix  to  convey.  17.  Bamng 
estate  tail  and  remainders  over  by  order  vesting,  or  appointing  person 
to  convey,  estate  of  infant  tenant  in  tail  in  possession — Trust^  Act, 
1893,  ss.  31,  32,  50.  18.  Order  vesting  leasenolds  in  equitable  mort- 
gagee after  default  under  judgment  for  redemption,  or  for  mortgagor 
to  assign Pages  1261—1271 

Notes  : — Testing  order  consequential  on  judgment  for  sale  or  mortgage 
of  land — Vesting  order  consequential  on  judgment  for  specific  per- 
formance, &c.,  or  conveyance  of  land     -        -        -  1271 — 1273 

Section  Xm.— Judicial  Trustees  Act,  1896. 

Forms  : — 1.  Order  for  appointment  of  judicial  trustee — Bules  2,  3,  4,  5, 
and  6.  2.  Order  for  appointment  of  official  of  Court  to  be  judicial 
trustee — Bules  7,  29,  30/  and  31.  3.  Order  for  appointment  of  official 
solr  to  Supreme  Court  to  be  judicial  trustee — vesting  order — 
Bules  7,  29,  30,  and  31.  4.  Similar  order — existing  trustee  ordered 
to  convey  and  transfer  trust  property — ^Bules  7,  29,  30,  and  31 

1273—1277 

Notes  : — ^Appointment  of  judicial  trustee — Court  to  exerdse  jurisdiction 
— Bules  under  the  Act — Persons  to  be  appointed — Executors  and 
administrators — Security — Vesting  orders— JDmties  of  trustee — ^Where 
official  solicitor  appointed — ^Bemuneration — Procedure—  Special  trusts 

1278—1282 


CHAPTEB  XLH. 

CHARITIES. 

Section  I.— Administratign  of  Charities  oeneraixt. 

Forms: — 1.  Judgment  for  scheme — new  trustees — inquiries  as  to  value, 
income,  and  letting  of  property — ^rents.  2.  DirectioDS  for  scheme 
for  regulating  charity.  3.  Same — endowment  of  churches — other 
charities.  4.  Order  directing  scheme  to  be  settled.  5.  A.  G.  to  have 
notice.  6.  Inquiry  in  whom  lands  vested,  and  as  to  past  and  future 
management.  7.  Inj^uiry  as  to  property— account  of  rents  and  fines 
— inquiry  as  to  letting — scheme — new  trustees.  8.  Inquiry  as  to 
chanties  and  their  apportionment  under  8  &  9  V.  c.  70,  and  52  G.  III. 
c.  101.  9.  Order  adopting  scheme  filed.  10.  The  like.  11.  The  like 
— scheme  scheduled  to  order.  12.  Scheme  scheduled  to  certificate 
adopted,  with  consequent  direction — costs.  13.  Scheme  and  mode  of 
lettmg  superseded — ^new  scheme  adopted — new  trustees — lands  vested 
in  official  trustee — costs.  14.  Leave  to  enfranchise  copyholds. 
15.  Apportionment  of  costs.  16.  Belator's  extra  costs  aUowed — 
inquiry.  17.  Trustees'  and  relator's  extra  costs,  with  interest,  to  be 
raised  by  mortgage.  18.  Directions  under  18  &  19  V.  c.  90,  s.  17, 
for  payment  of  costs  to  or  by  the  Crown,  in  suits  on  behalf  of  the 
Crown 1283—1290 

Notes  :~  General  jurisdiction— Commencement  of  action — Charitable 
trusts  executed  cy-pres — Power  of  the  Court  over  visitors  and  trustees 
— Power  of  a  majority  of  the  trustees — Usage — Legacy  and  succes- 
sion duty — Scheme  for  charity — Schemes  for  schools  —  Endowed 
Schools  Acts — Sir  Samuel  Bomilly's  Act,  52  G.  III.  c.  101 — ^Appoint- 
ment of  trustees — ^Vestiug  charity  property — Becent  enabling  statutes 
— Allotments  Extension  Act — Local  Government  Act,  1894 — Costs 

1290—1307 
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Section  n. — ^Obdebs  in  Chambbbs  itndeb  the  Chabttable 

Tbtjsts  Aots. 

Fobms:— 1.  Appoinfanent  of  trustees— 16  &  17  V.  c.  137,  s.  28.  2.  Ee- 
moval  and  appointment  of  trustees.  3.  Vesting  land,  or  any  term 
or  estate  therein,  in  official  trustee — 16  &  17  Y.  c.  137,  s.  48 ;  18  &  19 
Y.  c.  124,  8.  15.  4.  Directions  as  to  deeds,  o.  Order  for  leaye  to 
transfer  stock  or  deposit  securities,  &c. — 16  &  17  V.  c.  137,  s.  51 ; 
18  &  19  V.  c.  124,  s.  25.  6.  Order  to  transfer  stock  or  deposit 
securities,  &c. — same  sections.  7.  Official  trustees  to  transfer  stock 
into  their  names,  and  to  pay  diyidends  to  the  trustees  of  the  charity 
—16  &  17  Y.  c.  137.  ss.  51,  52;  18  &  19  Y.  c.  124,  ss.  12,  21,  25 ; 
50  &  51  Y.  c.  49,  s.  4.  8.  Official  trustees  to  receive  dividends — 
16  &  17  Y.  c.  137,  8.  51 ;  18  &  19  Y.  c.  124,  ss.  14,  18,  24 ;  23  &  24 
Y.  c.  136,  8.  12 ;  50  &  51  Y.  c.  49,  s.  4.  9.  Payment  of  principal 
money  to  official  trustees— 18  &   19  Y.   c.    124,  ss.    12,    18,   23. 

10.  Transfer  of  stock,  and  payment  of  interest  out  of  Court  to  the 
official  trustees— 16  &  17  Y.  c.  137,  s.  51 ;  18  &  19  Y.  c.  124,  s.  25. 

11.  Transfer  to  a  liahility  account  with  restraining  order.  12.  Direc- 
tions as  to  costs.  13.  Order  that  college  render  accounts  of  charity 
—32  &  33  Y.  c.  56,  s.  49 ;  and  Charitable  Trusts  Acts,  1853  and  1855. 
14.  Trustees  not  accounting  to  Chcuity  Commissioners  guilty  of 
contempt — Charitable  Trusts  Act,  1853,  ss.  62,  66.  15.  Leave  to 
trustees  to  sell  property  not  a  charitable  endowment — Charitable 
Trusts  Act,  1855  (18  &  19  Y.  c.  124),  s.  29.  16.  Declaration  of  right 
to  sell  without  consent  of  Charity  Commissioners    Pages  1307 — 1313 

Notes  :— Charitable  Trusts  Acts— Charitable  Trusts  Act,  1853— Legal 
proceedings — Jurisdiction  of  Courts  of  law — Powers  of  Charity  Com- 
missioners— Exemptions  from  Act — Act  of  1855 — Act  of  1860— Act  of 
1869 — Charitable  Trustees  Incorooration  Act,  1872 — City  of  London 
Parochial  Charities  Act,  1883— Charitable  Trusts  Act,  1887— Charit- 
able Trusts  (Recovery)  Act,  1891 — Charity  Liquiries  (Expenses)  Act, 
1892 1313—1321 


Section  m. — Setting  aside  Leases— Account  of  Chabity 

Pbopebty. 

FoBHS : — 1.  Mode  of  letting  declared  improper — inquiries  as  to  property 
— what  steps  proper  to  set  aside  leases  and  recover  past  rents — con- 
dition of  school — ^master's  income.  2.  Inquiries  as  to  church  property 
and  leases — churchwardens  to  be  served.  3.  Order  to  take  proceed- 
ings to  set  aside  improper  leases  of  charity  estates.  4.  Judgment 
setting  aside  lease.  5.  The  like— where  a  house  which  the  minister 
had  the  right  to  occupy  has  been  leased  without  his  sanction. 
6.  College  declared  trustee— increased  income  apportioned  amongst 
the  chanties 1321—1324 

Notes: — Setting  aside  leases  of  charity  estates — Lnproper  election  of 
objects  of  charity — ^Breach  of  trust— Removing  trustees  of  charities 
— ^Taking  accounts  against  charity  trustees — Application  of  funds — 
When  increased  rents,  &c.  belong  to  the  charity      -  1324—1328 

Section  IV.— Gipts  to  Chabities  by  Deed  ob  Will. 

PoBMS: — 1.  Charitable  legacies  declared  void  ^o  tanto,  2.  The  like — 
short  form.  3.  Land  devised  to  charity  directed  to  be  sold — Mort- 
main and  Charitable  Uses  Act,  1891,  s.  5.  4.  Bequest  for  building 
when  land  should  be  given — scheme  to  be  settled  for  application  cy 
prcB  meanwhile.  5.  Establishing  charity — apportioning  pure  and 
mixed  personalty — scheme — further  order — supplemental  suit — trust 
deed  established.  6.  Scheme  directed  where  blanks  left  in  will  as  to 
pure  personalty.  7.  Grant  to  charity  declared  void.  8.  Inquiry 
whether  testator  executed  a  deed  enrolled.    9.  Order  to  enrol  deed 

8. — ^VOL.  II.  h 
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after  proper  time— 61  &  52  V.  o.  42,  s.  5.  10.  Gift  to  charity  by  deed 
declared  void.  11.  Gift  to  charity  yoid  under  9  Geo.  II.  c.  36,  as  to 
realty  or  impure  personalty,  but  title  of  heir-at-law  and  next  of  kin 
barred  by  Statutes  of  Limitations.  12.  Accounts  of  personalty  in 
administration  action,  distinguishing  pure  from  mixed.  1 3.  Inquiries 
as  to  diarities  and  their  treasurers.  14.  Inauiries  as  to  charities  and 
lands  in  mortmain.  15.  Declaration  that  cnarity  legacies  ought  to 
abate.  16.  Declaration  as  to  funds  for  payment  of  debts,  &c.  where 
testator  has  marshalled  his  assets  in  favour  of  the  charity.  17.  Ex- 
tension of  time  for  sale  of  real  estate — Mortmain  ana  Charitable 
Uses  Act,  1891,  s.  5.  18.  Order  authorizing  retention  of  land — 
Mortmain  and  Charitable  Uses  Act,  1891,  s.  8.  19.  Land  devised 
on  trust  for  sale  held  not  within  Mortmain  and  Charitable  Uses  Act, 
1891,8.5      -        - Pages  1329— 1336 

Notes  :— Validity  of  gifts  by  deed  or  will— Statutes  of  Mortmain — 
Mortmain  and  Charitable  Uses  Act,  1888 — Mortmain  and  Charitable 
Uses  Act,  1891 — Gifts  and  acts  inter  vivos — What  is  a  charity — What 
gifts  by  will  are  void— Bequests  for  the  purpose  of  buildings,  pur- 
chasing land,  &c. — Property  which  could  not,  previously  to  54  &  55 
V.  c.  73,  be  given  to  charities  by  will— Property  which,  independently 
of  54  &  55  Y"  c.  73,  may  be  given  to  chanties  by  will — Gifts  to 
charities  by  will  under  the  Mortmain  and  Charitable  Uses  Act,  1891 
— Charities  enabled  to  take  land' given  by  will — ^Msurshalling— Costs 
and  charges — apportionment  -        ...        -  1336^1351 


OHAPTEB  XLIII. 


ACCOUNT. 


Section  L— General  Account— Original  Judgment. 

Forms  : — 1.  Judgment  or  order  for  account.  2.  Judgment  for  inquiries 
and  accounts  in  action  by  building  contractor  against  his  employer 
and  the  architect.  3.  Inquiry  as  to  amount  due  to  railway  contractor 
for  works  and  materials.  4.  Account  of  what  remains  due  to  rail- 
way contractor,  with  directions  as  to  the  allowance  or  disallowance  of 
particular  items.  5.  Account  of  uncommuted  tithes.  6.  Leave  to 
mspect  banker's  books.  7.  The  like  order.  8.  Leave  to  adopt  pro- 
ceedings in  former  action        .....  1352 — 1355 

Notes  : — Submitting  to  account— Account  against  pit  or  co-deft — Pay- 
ment into  Court — Bight  to  account  generally— Special  directions — 
evidence — ^Wilful  default — Proceeding  under  the  order — ^Allowances 
— Set-off — ^Appropriation  of  p&ymento—Statute  of  Limitations 

1355—1371 

Section  II. — ^Accounts  against  Agents. 

Forms  : — 1.  Account  against  confidential  solr  of  intestate.  2.  Account 
against  solr — moneys  received  and  paid — dealings  and  transactions — 
costs.  3.  Account  against  confidential  agents  and  solrs — interest 
allowed  on  both  sides.  4.  Account  in  action  by  principal  agunst 
steward.  5.  Agent  to  account  for  all  profite,  &c.  of  transactions 
excepting  his  commission.  6.  Account  against  an  agent.  7.  Account 
against  managing  agent  of  plfs  business.  8.  Accounte  between 
principal  and  stockbrokers.  9.  Accoimt  of  remittances  from  India 
to  agent  here.     10.  Inquiry  as  to  sum  due  for  salvage,  &c. 

1371—1374 

Notes: — Bight  to  judgment — Extent  of  an  agent's  liability — Secret 
profit — Directors,  promoters,  &c. — Bight  to  indemnity — Commission 

1374—1379 
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Section  III.— Settled  Account. 

FoHlffs: — 1.  Usual  form  of  direction  not  to  disturb  settled  account. 
2.  Usual  form  of  direction  for  leaye  to  surcharge  and  falsify.  3.  Ac- 
counts to  be  conclusiye,  with  leave  to  show  errors.  4.  Belease  to 
stand  as  to  sums  paid  and  account  stated — leave  to  surcharge  and 
falsify.  5.  Account  in  action  by  overseers  of  the  poor  against  late 
rate  collector — settled  accounts  not  disturbed — leave  to  surcharge 
and  falsify.  6.  Special  directions  as  to  settled  accounts,  and  as  to 
particular  items.  7.  Accounts  in  former  action  adopted,  with  leave 
to  surcharge  and  falsify.  8.  Stated  account  set  aside— general 
account Pages  1379— 1382 

Notes  :--Form  of  order — ^What  \b  a  settled  account — Surcharging  and 
falsifying,  and  opening  settled  accounts  -        -  1382 — 1385 

Section  IV. — General  Acooitnt — Further  Consideration. 

Form 1385 

Notes  :— Costs— Interest 1385—1389 


CHAPTER  XUV. 
administration  of  the  estates  of  deceased  persons. 

Section  I. — Creditor's  Action — Original  Judgment  or  Order. 

Forms  : — 1.  Administration  of  personalty  at  the  trial,  or  on  summons 
under  O.  xv,  1,  or  0.  LV,  3— testacy  or  intestacy.  2.  The  like — 
personalty  and  realty — ^testacy.  3.  Administration  of  realty  and 
personalty  at  the  trial,  or  under  O.  xv,  1 — intestacy.  4.  Payment 
of  pit's  debt  on  admission  of  assets.  5.  Administration — creditor's 
action  commenced  by  originating  summons — proceedings  not  to  be 
taken  under  order  without  leave  of  Judge.  6.  General  administra- 
tion— accounts,  .&c.  not  to  be  prosecuted  without  leave  of  the  Judge 
in  person — O.  LV,  Id,  15a.  7.  Inquiry  for  the  purposes  of  adminis- 
tration in  a  creditor's  action — transfer  of  another  action  from  Queen's 
Bench  Division— 0.  XLix,  5.  8.  Order  in  Chambers  for  account  of 
pit's  debt  on  admission  of  assets.  9.  Inquiry  as  to  heir,  or  real 
represves.     10.  Inquiry  for  customary  heir    -        -  1390 — 1394 

Notes  : — ^Form  of  order  or  judgment — frame  of  action — Bepresentation' 
— Eeal  representative — ^Land  Transfer  Act,  1897— Administration 
pendente  lite  or  otherwise  limited — Renunciation— Probate  and  con- 
firmation— ^probate  duty — Customs  and  Inland  Bevenue  Acts,  1881 
and  1889— Finance  Acts— Estate  duty — Settlement  Estate  duty — 
Succession  duty — Effect  of  probate — Parties — Right  to  judgment 
or  order — Right  to  judgment  against  the  real  estate — Establishing 
will  a^;ainst  the  heir — Account  and  nature  of  debts  and  their 
TOiorities — Testamentary  expenses — ^Legal  and  equitable  assets — 
Ezors'  rifi^ht  to  give  preference  in  payment  of  debts — Interest  on 
debts — Side  of  realty — Mortgagee  consenting  to  sale — Sale  free  from 
incumbrances — Conveyancing  Act,  1881,  s.  5— Rents — account  of, 
when  directed 1394—1429 


Section  U.— Allowance  and  Disallowance  of  Claims  by  Cbeditobs. 

FoBlcs: — 1.  Order,  on  summons  adjourned  into  Court,  allowing  claim. 
2.  The  like,  disallowing  claim.  3.  Order  admitting  Scottish  judg- 
ment creditor  on  registered  judgment.    4.  Order  in  Chambers  allow- 
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ing  claims  sent  in  after  the  proper  time.    5.  Order  for  leaye  to  proTe 
after  time  for  adjudication     ....        Pages  1429 — 1431 

Notes  : — ^Establishing  debts  or  credits — Procedure — Debts  provable — 
Time  for  proving  debts — Costs  of  proving  or  failing  to  prove  debts — 
Contribution  to  costs  of  action — Statutes  of  Limitations    1431 — 1443 

Section  in.— CEEDiroR's  Action— Further  Consideration. 

Forms  : — 1.  Assets  sufficient — ^paying  in  balance — ^payment  of  costs  and 
debts.  2.  Assets  sufficient— Executor  to  lodge  balance  in  Court — 
payment  of  costs  and  debts  with  interest,  no  direction  te  compute. 
3.  The  like  order  without  fresh  certificate.  4.  Bepresontative  to 
retain  and  apply  balance  for  coste  and  pay  in  residue.  5.  Another 
form.  6.  Assets  deficient — apportionment.  7.  The  like,  ap}>ortion- 
ment  without  certificate.  8.  Payment  of  debte  by  representative  out 
of  residue  after  payment  of  costs.  9.  Exor  to  apportion  the  residue 
when  assete  deficient.  10.  Exor  to  make  a  dividend.  11.  Betum  of 
probate  duty.  12.  Exor  to  apportion  outstanding  estete  among 
cTeditors.  13.  After  sale  by  consent  of  incumbrancers  still  unpai£ 
14.  If  realty  not  previously  ordered  to  be  sold,  or  proceeds  of  sale 
insufficient.  15.  Leave  to  apply  in  Chambers  for  payment  of  purchase- 
money.  16.  Account  of  rente.  17.  Account  of  personal  estete  (and 
rents)  carried  on.  18.  Deficiency  to  be  raised  by  mortgage,  and 
anpHed.  19.  Deficiency  to  be  raised  by  mort^;age  or  sale.  20.  Claim 
of  mortgagees  admittea  in  administration  action  of  insolvent  estete 

1443—1458 

Notes: — ^Fonn of  order — Subsequent  interest — ^Mode  of  payment— coste 
of  action — assete  deficient — Insolvent  estete — Administration  in 
bankruptey  --------  1458—1465 

Section  IV. — General  Administration — Original  Judgment  or 

Order. 

Forms  : — 1.  Administration  of  intestetes'  personalty — at  the  hearing  or 
on  summons  under  0.  xv,  1— inquiry  for  next  of  kin.  2.  If  at  suit 
of  administrator.  3.  Adminis^tion  of  testetor's  personalty  at 
suit  of  person  interested.  4.  Testetor*s  personalty  and  realty  in 
action  by  jjerson  interested,  or  by  trustees  and  exors.  5.  General 
administration — certein  accounte  and  inquiries  not  to  proceed 
without  the  leave  of  the  Jud&e  in  person.  6.  Special  directions  as 
to  accounte  by  trustee,  and  objections  to  items  by  pits — 0.  LV,  10a 
—declaration  of  right  of  solr  trustee  to  charge  for  professional  ser- 
vices. 7.  Beal  estate  to  be  applied  only  in  case  of  deficiency  of 
personalty  to  pay  debte  or  legacies.  8.  Inquiry  as  to  rente  and 
account.  9.  Specific  devises  distinguished — otner  realty  and  lease- 
holds to  be  sold.  10.  Inquiry  where  the  testetor  had  been  dead 
many  years.  11.  Administration  of  personalty  of  an  intestete  who 
died  more  than  twenty  years  before  suit— 23  &  24  V.  c.  38,  s.  13. 
12.  Inquiry  as  to  residuary  personal  estete.  13.  Inquiry  as  to  pro- 
perty subject  to  will— conversion  of  leaseholds.  14.  Inquiry  as  to 
leaseholds.  15.  Inquirv  whether  shares  incumbered.  16.  Inquiry 
as  to  settlemente.  17.  Inquiry  as  to  advances  by  testetor.  18.  In- 
quiry as  to  advances  to  children  of  intestete.  19.  Inquiry  as  to 
advances  by  exors  out  of  shares.  20.  Inquiry  as  to  advances  ^ne- 
rally.  21.  Wilful  default.  22.  Payment  of  legacy  on  admission  of 
assete.  23.  The  like — feme  covert  legatee  consenting — ^payment  to 
husband  less  duty.  24.  Deposit  of  bonds  in  Court  m  payment  of 
legacy.  25.  Coste  of  action  defended  by  leave  under  0.  xvi,  9,  made 
costs  of  administration  ---.-.  1465 — 1476 

Notes: — Bight  to  judgment  or  order  for  administration — Court  fees — 
Form  01  account  of  annuities — additional  accounts  and  inqtdries — 
Administration  order  on  originating  summons — 0.  LV,  3,  4 — ^Admin- 
istration of  realty — Parties — Classification  order — Qeneral  pecuniary 
bequeste — Will  m  execution  of  power — Admission  of  assete — ^assent 
to  legacy— Appropriation  of  legacy— Stetutes  of  Limitetions 

1476—1489 
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SECTioif  V. — General  Admikistbation — ^Further  Consideration. 

Forms  :— 1.  Assets  sufficient— directions  for  payment  of  costs,  debts,  and 
legacies,  and  division  of  residue.  2.  Another  form— assets  sufficient. 
3.  Assets  deficient— sale  of  realty.  4.  Declaration  as  to  right  to 
interest  on  legjacy  to  infant,  applicable  for  maintenance,  o.  Bring- 
ing advances  into  hotchpot.  6.  Directions  as  to  costs  where  shares 
incumbered — one  set  to  be  allowed  in  respect  of  each  share. 
7.  Priority  of  incumbrances  on  shares  declared — costs  apportioned  on 
two  funds.  8.  Declaration  against  preferring  creditors.  9.  Personal 
estate  deficient— mortgages  (barged  on  whole  of  real  estate,  certain 
freeholds  having  been  sold  to  provide  for  deficiency — freeholds 
specifically  devised  free  from  mortgage  to  contribute — special  form 
for  distribution  of  assets         -        -        -        -        Pages  1489 — 1507 

Notes  :— -Payment  into  Court — ^Payment  out  of  Couit— Interest  on 
legacies — ^Bringing  advances  into  hotehpot— Costs  of  action—Assets 
deficient— Cost&— general  personalty — Costs — mixed  residue — Costs 
where  claim  faiLs — Costs  generally — Costs  of  incumbered  shares — 
severing 1608—1519 

Section  VI. — Special  Judgments  against  Eepresentatives. 

Forms  : — 1.  Against  exors  of  sole  exor.  2.  Against  surviving  exor,  and 
exor  of  deceased  exor.  3.  Against  exors  of  both  exors.  4.  Against 
exor  of  exor  of  acting  exor.  5.  Exors  indebted  to  estate.  6.  Where 
Pit  does  not  seek  to  charge  deceased  exor's  estate    -  1519—1522 

Notes  : — ^Acoouute  where  some  of  the  exors  have  died — Payments — 
Aooounte  and  discharge  -.-...  1522,  1523 


Section  VIL— Conduct  of  Action. 
Form  : — Prosecution  of  judgment  or  order  given  to  creditor  -        -  1523 

Notes  :— Conduct  of  proceedings— Costs       -        -        -        -1523,1524 

Section  Vni.— Liability  of  the  Estate  and  Indemnity. 

Forms  : — 1.  Exor  to  defend  action  and  be  indemnified.  2.  Inquiries  as 
to  testator's  liability  as  surety  or  partner.  3.  Inquiry  as  to  testator's 
liability  as  trustee  and  his  receipts.  4.  Inquiry  as  to  liability  under 
contracts.  5.  Inquiry  as  to  building  contract  by  testator  affecting 
property  bequeathed  by  will.  6.  Inquiry  whether  proper  to  insure 
uves.  7.  Decree  in  action  by  residuary  legatees  against  specific 
legatee  of  bank  shares,  and  her  husband,  and  the  tnistees  of  her 
settlement,  to  indemnify  Pit's  and  the  testator's  exor  against  costs 

1525—1527 

Notes: — Bight  to  release     - 1527—1529 

Section  IX.— Eetainbr  of  his  own  Debt  by  Executor. 
Form  : — Declaration  that  administrator  entitled  to  retain  debt        -  1529 

Notes  : — Bight  of  retainer — ^Effect  of  judgment  or  order — ^What  debte 
may  be  retained — Transfer  of  administration  to  bankruptey — Betainer 
by  neir  or  devisee 1529—1533 

Section  X.— Mortgages  and  Charges. 

Forms  : — 1.  Inquiry  as  to  incumbrances,  and  if  paid  off.  2.  Inquiry  as 
to  char|;es  subsisting  at  and  created  si^oe  testator's  death.   3.  Inquiry 
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as  to  charges,  and  by  whom,  and  if  paid  off,  how.  4.  Inquiry  as  to 
agreement  for  mortgage.  5.  Directions  to  apportion  purchase-money, 
part  of  estate  being  subject  to  distinct  mortgages.  6.  Inquiry  as  to 
mortgages  subject  to  agreement  not  to  be  paid  off.  7.  Inquiry 
whether  intestate's  estate  liable  for  stipend  of  a  clergyman,  and  what 
provision  should  be  made.    8.  Declaration  that  realty  only  is  liable 

Pages  1533—1535 


Section  XI.— Peesonal  Estate  exonerated. 

FoBMS : — 1.  Judgment  to  execute  trusts  of  will  exonerating  personalty. 
2.  Directions  to  distinguish  specific  effects  first  liable  under  will,  and 
for  sale  by  exors.  3.  Debts  declared  payable  out  of  residue  in  ex- 
oneration of  property  specifically  giyen.  4.  Debts  and  legacies 
apportioned  between  pure  and  impure  personalty     -  1535 — 1537 

Notes  : — Incumbrances  created  before  the  testator*s  decease — Exonera- 
tion of  personal  estate  fi^om  primary  liability  to  pay  mortgage  debts 
— Beal  Estate  Charges  Act,  17  &  18  Y.  c.  113,  and  subsequent  Acts 
— Incumbrances  created  by  the  exor  or  devisee — Sale  of  real  estate 
by  exor  or  devisee — Statutory  powers  of  seUing  and  mortgaging 

1537—1545 


Seotion  Xn.— Eedsmption  in  Administration  Action  by  Devisee. 
Form  ----,,--------  1545 

Notes 1545, 1546 

Section  XTH.— Dower,  and  Election  by  Widow. 

Forms:— 1.  Judgment  for  general  admon  of  intestate's  estate,  with 
inquiries  as  to  dower  and  froebench,  widow  consenting  to  sale. 
2.  jBlection  between  dower  and  legacy — inquiry.  3.  Election  between 
dower  and  annuity — inquiry.  4.  Widow  electing  to  take  by  will, 
trustees  to  keep  up  residence.  5.  Declaration  as  to  widow's  charge 
under  Intestates'  Estates  Act,  1890,  coming  before  dower  out  of  r^ 
estate 1546—1548 

Section  XIV.— Sales  and  Contracts. 

Forms  :— 1.  Inquiry  as  to  sale  of  realty,  and  proceeds.  2.  The  like,  with 
a^ooount.  3.  Inquiry  as  to  contracts.  4.  The  like  inquiry,  and  as  to 
title— completion,  account  of  rents.  5.  Inquiry  as  to  intestate's 
building  contracts.  6.  Inquiry  as  to  sales  and  contracts  by  trustee 
and  exor.  7.  Inquiry  as  to  option  to  purchase.  8.  Bight  of  pre- 
emption declared.  9.  Direction  to  sell  ii  right  of  pre-emption  be  not 
exercised.  10.  Inauiry  as  to  carrying  into  effect  ag;reement  for 
exchange.  11.  Excnange  of  estates  notwithstanding  judgment  for 
sale --  1548—1551 

Notes  : — Ec[uitable  conversion  by  will  or  contract — ^Failure  of  purpose  of 
conversion — Beconversion      -----  1551 — 1555 


Section  XV.— Leases  and  Occtjpation — ^Permanent  Improvements. 

Forms  : — 1.  Inquiry  as  to  leases  granted.  2.  Inquiry  as  to  occupation 
rent — account.  3.  Deft  to  be  charged  with  occupation  rent,  4.  In- 
quiry as  to  occupation  by  trustees.  5.  Inquiry  as  to  improvements. 
6.  The  like,  as  to  buildings    -----  1555 — 1557 
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Section  XVI.— CAHBYiNa  on  Business. 

FoBMs: — 1.  Inquiry  as  to  carrying  on  testator's  business  for  infants. 
2.  Inquiry  as  to  testator's  business,  and  whether  to  be  continued  or 
disposed  of.  3.  Inquiry  as  to  business  carried  on,  and  stock  and 
profits.  4.  In(^uiry  as  to  intestate's  farming  business  and  expenditure 
thereon  since  his  death.  5.  Inquiry  as  to  testator's  interest  in  busi- 
ness. 6.  Inquiry  as  to  testator's  trade — use  of  assets — sale  of  effects 
— and  if  with  widow's  assent.  7.  Interest  and  profits  of  trade  since 
testator's  death  to  be  distinguished.  8.  Inquiry  as  to  valuation  of 
stock-in-trade,  and  if  taken  by  testator's  sons  under  will.  9.  Be- 
muneration  allowed  to  exors  for  carrying  on  farms.  10.  Order 
authorizing  trustees  to  carry  on  business  for  limited  time.     11.  In- 

auiries,  &c.  where  testator's  assets  are  sufficient  to  meet  his  debts  at 
iie  time  of  his  death,  but  insufficient  to  meet  the  debts  incurred  by 
the  carrying  on  of  his  business  pursuant  to  bis  will.  Pages  1557 — 1560 

Notes 1560—1563 


Section  XVn.— Outstanding  Estate. 

Forms  : — 1.  Inquiry  as  to  outstanding  estate,  and  as  to  taking  proceeding. 
2.  Outstanding  estate  to  be  got  m.  3.  Inquiry  as  to  continuing  in- 
yestments.  4.  Inquiry  as  to  continuing  or  calling  in  secunties. 
5.  Inquiry  as  to  conyertdng  foreign  securities,  &c.  6.  Inquiries  as  to 
investments— compromise  and  conversion  of  estate.  7.  Direction  to 
continue  foreign  securities.  8.  Sum  due  on  bond  from  father  of 
infant  c.  q,  t  to  be  paid  by  instalments.  9.  Inquiries  as  to  testator's 
liability  under  covenants  and  trusts,  as  to  sale  of  library,  and  felling 
timber  during  life  tenancy      ....        -  1563 — 1566 

Notes 1566—1568 


Section  XVm.— Inquiries  as  to  Persons. 

Forms  :— 1.  Special  inquiry  for  next  of  kin  under  Statute  of  Distribu- 
tion where  there  is  evidence  of  assignments  or  incumbrances. 
2.  Another  form  of  like  inquiry.  3.  Inquiry  as  to  testator's  marriage, 
and  as  to  his  wife,  children,  and  issue.  4.  Inquiry  as  to  testator's 
children.  5.  The  like.  6.  Inquiry  as  to  testator's  children  and 
issue.  7.  Inquiry  as  to  female  legatee  and  her  issue.  8.  Inquiry  as 
to  children,  and  their  mother,  and  any  appointment.  9.  Presumption 
of  death — preliminary  inquiries.  10.  Inquiries  as  to  legatee,  and  if 
dead,  testate  or  intestate,  and  as  to  his  children  or  next  of  kin. 
11.  Inquiries  as  to  legatees  and  their  issue,  and  their  representatives 

1568—1571 

Notes  :— Glasses  of  j^ersons — inquiries — Meaning  of  particular  expres- 
sions— Next  of  km— Costs — Class  inquiries  and  next  of  kin — Aosent 
parties 1571—1577 

Section  XIX. — Domicile  and  lex  loci. 

Forms: — 1.  Inquiry  as  to  domicile— effect  of  bequest — next  of  kin. 

2.  Inquiry   as    to    domicile,    and    property,    and    effect   of   will. 

3.  Accoimt  against  administrators  here  and  in  Australia — inquiries 
as  to  domicile  and  next  of  kin.  4.  Inquiry  as  to  residuary  legatee, 
her  domicile,  and  next  of  kin.  5.  Inquiry  as  to  persons  entitled, 
under  a  gift  to  heirs,  by  the  h^w  of  France.  6.  Scotch  domicile — 
inquiries  as  to  rights  of  widow  and  children.  7.  Inquiries  as  to  real 
estates  in  Ceylon  of  a  testator  domiciled  in  England — general 
administration  —  manager.  8.  Accounts — declarations  as  to  real 
estates  in  Austria  and  Hungary — Pliability  for  deterioration  in  nature 
of  waste  by  tenant  for  life  ------     1577 — 1582 

Notes 1582—1588 
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Section  XX.— Election  to  take  under  or  against  the  Will. 

Forms  : — 1.  Parties  declared  bound  to  elect  between  settlement  and  will. 

2.  Election    by  infants  as  to  taking  under  settlement — inquiry. 

3.  Election  by  Court  for  four  infant  defts  (one  being  a  person  of 
unsound  mind  not  so  found)  and  their  possible  issue,  for  will  and 
against  settlement.  4.  Infant  heir  and  widow  to  elect — election  by 
the  Court  for  the  infant — ^by  counsel  for  the  widow.  5.  Devise  of 
wife's  property — inquiry  if  she  elected  to  take  under  the  will. 
6.  Furuier  order,  widow  having  elected,  declaration  that  her  pro- 
perty passed.  7.  Election  against  will — compensation.  8.  Proof 
against  estate  of  deceased  person  for  loss  occasioned  by  her  election 
to  take  affainst  testator's  will.  9.  Election  to  take  imder  will — 
release  to  be  executed         -----  Pages  1588 — 1591 

Notes 1591—1594 


Section  XXI.— Declarations  relating  to  General  Bequests  and 

Devises. 

Forms: — 1.  Dedaration  of  person  meant— class.  2.  L^;acy  declared 
waived.  3.  Legacy  declared  lapsed.  4.  Leeacy  to  dissolved  charity 
declared  lapsed.  5.  Legacy  declared  valid,  free  from  iUogal  obliga- 
tion. 6.  Besidue  decmred  distributable  under  the  Statute  of 
Distribution.  7.  Next  of  kin  declared  entitled  to  legacy.  8.  Will 
declared  effectual  appointment,  and  to  make  fund  part  of  general 
personal  estate.  9.  Bequest  declared  not  to  be  specific,  but  subject 
to  payment  of  legacies  thereout.  10.  Intestacy  declared,  save  as  to 
things  ejusdem  generis,  11.  Bequest  held  to  be  in  satisfaction  of 
testator's  covenants.  12.  Shares  of  residue  adeemed  pro  tanto  by 
subsequent  advances.  13.  Bequest  to  grandchildren,  divisible  at  a 
future  time,  declared  to  vest  immediately,  subject  to  letting  in  any 
born  within  twenty  years  afterwards.  14.  Bequest  de<dared  void  for 
remoteness.  15.  Gift  charged  on  real  estate  void  for  remoteness, 
and  to  sink  into  estate.  16.  Gift  void  for  remoteness — consequent 
inquiries.  17.  Declaration  under  Accumulations  Act,  39  &  40  G.  III. 
c.  98.  18.  Accumulation  of  income — repairs  to  buildings — rebuilding 
— inquiries.   19.  Person  deemed  dead,  and  his  share  fallen  into  residue. 

20.  I)eclaration    that   a  devise  on    a  double  contingency   failed. 

21.  Parties  declared  seised  of  estate  as  tenants  in  common  in  tail, 
including  a  bankrupt,  with  remainders.    22.  Forfeiture  declared 

1594—1601 

Notes  : — Legacies  charged  on  realty — Cumulative  legacies — Satisfaction 
and  ademj)tion  of  legacies  by  advances  to  the  legatee — Gifts  to 
attesting  witnesses — Bequests  to  executors — Contingent  remainder — 
Conditional  gifts — Restraint  on  alienation — Bemoteness  of  limita- 
tions      1601—1608 

Seotion  XXn. — Sfeoifio  and  Demonstrative  Bbqxtbsts  and 

Devisbs. 

Forms  :— 1.  Inquiries  as  to  specific  legacies — contribution   for  debts. 


^  jpecifio  devises  and  bequests 

4.  Specific  devises  and  bequests  to  contribute.  5.  Deficiency  to  be 
raised  by  sale  or  mortgage  out  of  devised  estates  rateably.  6.  Specific 
legatees  and  devisees  to  pay  into  Court  contributions  for  debts-— sales 
in  default.    7.  Inquiry  what  comprised  in  spedfic  bequest  of  business. 

8.  Inquiry  as  to  specific  effects,  distinguishing  domestic  from  trade. 

9.  Inquiry  as  to  specific  devise,  and  whether  accepted.  10.  Inquiry 
as  to  plate  and  jewels.  11.  Inquiry  as  to  plate — any  lost  to  be 
valued.  12.  Inquiry  as  to  stock  meant.  13.  Direction  for  delivery 
of  specific  bequests.     14.  Executors  to  assign  specifically-bequeathed 
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leaseholds.  15.  Widow  to  have  the  use  of  effects.  16.  Inyentory  to 
be  made  of  specific  effects  given  to  widow  for  life.  17.  like 
direction,  and  security  to  be  given.  18.  Like  direction,  heirlooms. 
19.  Heirlooms — gift  of,  declared  void  for  uncertainty.  20.  Executory 
trust  of  jewels  bequeathed  as  heirlooms.  21.  Legatee  not  entitled 
to  accept  part  only.  22.  Declaration  that  legacy  not  being  specific 
was  not  adeemed.  23.  Legacy  payable  out  of  specific  fund. 
24.  Demonstrative  legacies  to  be  paid  out  of  fund  provided,  and  the 
balance  out  of  the  general  estate — abatement — a  gift  to  each  of  the 
"eight  children"  of  A.,  held  a  gift  to  nine.  25.  Donatio  mortU 
causa.    26.  Donatio  mortis  caasd — secret  trust  -        Pages  1609 — 1618 

Notes: — Specific  and  demonstrative  bequests  —  Ademption  of  specific 
bequests — Lapse — Application  of  specific  bequests  for  payment  of 
debts — ^Heirlooms — Donatio  mortis  caasd  -        -        -  1618 — 1625 

Sbctiok  XXTTT. — ^Annuities  and  Bent-chabges. 

Forms: — 1.  Stock  to  be  set  apart  to  answer  annuitv.  2.  Appropriated 
fund  declared  to  sink  into  residue.  3.  Cash  to  be  investoa  to  meet 
annuity.  4.  Investing  legacy  for  life.  5.  Value  to  be  set  on  annuity. 
6.  Annuity  fimd  deficient — sale  from  time  to  time.  7.  Annuity 
declared  to  be  ]^ayable  during  widowhood.  8.  Annuity  declared  to 
be  payable  notwithstanding  resumption  of  cohabitation.  9.  Qovem- 
ment  annuity  to  be  purchased  by  transfer  of  stock.  10.  Purchase 
wiUi  given  sum  of  stock  in  name  of  trustee  for  a  lunatic.  11.  Like 
order  in  the  names  of  trustees  for  a  feme  covert^  out  of  stock  set  apart 
— residue  to  be  paid  to  remaindermen.  12.  Government  annuities 
to  be  purchased  and  paid  conditionally.  13.  Annuities  declared  only 
for  life,  and  from  the  end  of  the  period  for  accumulation — Pit  to  be 
let  into  possession  from  that  time.  14.  Judgment  to  secure  annuity 
charged  on  realty — account  of  arrears  and  interest.  15.  Annuities 
charged  on  realty  to  be  made  good  out  of  corpus,  10.  Annuity 
granted  by  testator  raised  out  of  estate — tenant  for  life  and 
remainderman        -------  1625—1634 

Notes  : — Duration  of  annuity — Eights  of  annuitant  generally — ^Value  of 
annuity — ^right  to  receive — Purchase  of  annuity  for  limatic — Legacy 
duty— Income  tax — Arrears — ^Statute  of  Limitations — Growing  i)ay- 
ments — ^Interest  on  arrears  of  annuity — Nature  of  the  cluirge — 
Security— sale  of  property  charged  -        -        -        -         1634 — 1640 

Section  XXIV.— Abatement  and  Apportionment  of  Legacies  and 

Annuities. 

FoBMS : — 1.  Apportionment,  in  case  of  deficiency,  amon^  legatees— le^^y 
duty.    2.  Alternative  order  where  fund  is  (1)  sufficient;  (2)  deficient. 

3.  Legacies   to  abate,  having   regard   to   payments    on    account. 

4.  Legacies  not  entitled  to  priority  over  annuities  and  both  to  abate 
— annuities  free  of  duty.  5.  The  like,  having  regard  to  payments. 
6.  Legacies  to  abate— declaration  as  to  gifts  to  widow       1640—1645 

Notes 1645,  1646 

Section  XXV.— Lapsing  to  the  Ceown. 

Forms  : — 1.  Grown  declared  entitled  to  hona  va^cantia,  2.  Another  form. 
3.  The  same— life  interest.  4.  The  like — failure  of  heirs— proceeds 
of  sale  under  Settled   Land  Act,   1882 — trustee  to  retain    costs. 

5.  Testator   intestate    as    to    impure   personalty — Crown    entitled. 

6.  Marriage  declared  void,  property  vested  in  the  Crown.    7.  Ac- 
^                        count  at  suit  of  next  of  kin  against  Solr  to  the  Treasury  who  had 

administered.     8.  Accumulation  beyond  legal  limits — undisposed-of 

surplus  divided  between  the  widow  and  the  Crown,  there  being  no 

,  next  of  kin 1646—1650 

Notes 1650—1652 
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Section  XXVI. — Set-off  between  Debt  and  Legacy. 

FoBM : — Sum  found  due  to  one  of  the  next  of  kin  in  respect  of  hie  share 
set  off  against  deht  due  to  the  administrator  personally-     Page  1652 

Notes 1653,  1654 

Section  XXVII. —Payment  on  Security  to  Eefund,  if  Title 

DISPLACED. 

FoEMs: — 1.  Payment  on  giving  security  to  refund,  if  other  next  of 
kin.  2.  The  like,  in  case  oi  future  children.  8.  Person  deemed  to 
be  dead — ^payment  on  giving  security  -        -        -        -      1654,  1655 

Notes 1655—1657 

Section  XXVIU.— Befunding  Legacies. 

FoBMS : — 1.  Distributed  assets  made  liable  for  debts — accounts  of  person- 
altv  and  realty — inquiries  as  to  executor's  debt  and  testator's 
liaoiHty  and  distributed  assets — realty  declared  liable  if  personalty 
not  recoverable.  2.  Administratrix  who  had,  after  notice  of  calls, 
distributed  the  estate,  to  pav  the  costs,  and  in  default  administration 
accounts.  3.  Executors  wno  had,  by  mistake,  divided  the  estate 
between  five  beneficiaries  instead  of  six  liable  to  pay  the  sixth  his 
share 1657—1660 

Notes  : — Befunding  in  favour  of  creditors — executor's  liability — refund- 
ing in  favour  of  legatees  and  next  of  kin         -        -  1660 — 1663 

Section  XXTX.— Marhhalltng  Assets. 

FoBHS : — ] .  Estates  devised  in  trust  to  pay  debts,  marshalled  in  favour 
of  pecuniary  legatees  and  annuitants.  2.  Assets  to  be  applied  in 
their  proper  oi3er  to  pay  debts — residuary  {)ersonalty — descended 
realty — rents  and  profits — realty  charged  with  debts — legal  and 
equitable  assets  apportioned.  3.  The  uke — realty  devised  to  pay 
debts — realty  devised  not  charged — realty  appointed.  4.  The  like — 
pecuniary  legacies— realty  charged — specific  and  pecuniary  devises. 
5.  The  like — residuary  personalty,  including  lapsed  specific  bequests 
— descended  realty— pecuniary  legacies.  6.  Residuary  realty  and 
specific  devises  and  bequests  MoblQ  pari  passu,  7.  Estates  devised, 
cnarged  with  debts  and  annuity,  marshalled  for  legatees  and 
annuitants — abatement.  8.  Direction  as  to  ri&;ht  to  contribution 
between  pecuniary  legatees,  specific  devisees,  and  residuary  legatees 
where  charge  of  legacies  on  real  estate.  9.  Debts  having  been  paid 
out  of  general  personalty,  and  part  of  realty  passing  by  residuary 
devise,  ijecuniary  legatees  not  entitled  to  marshal,  and  specific  legatees 
to  contribute  equally  with  the  devisees.  10.  Legacies  payable  out  of 
two  funds,  others  out  of  one  of  them  only — marshallmg.  11.  Beal 
estate  charged  with  debts  resorted  to  in  exoneration  of  personalty  in 
favour  of  legatee — declaration  by  consent  as  to  possible  future 
augmentation  of  personalty         -----     1663 — 1671 

Notes  : — ^Marshalling — Order  in  which  assets  are  applied  in  payment  of 
debts — Marshallmg  so  as  to  enforce  the  order  of  assets — ^Marshalling 
between  legal  and  equitable  assets       -        -        -        -     1672 — 1675 

Section  XXX. — Eeoottping. 

FoBMS : — 1.  Executors  to  stand  in  creditors*  or  legatees*  place.  2.  The 
like — inquiry  and  declaration.  3.  Where  executor  has  compounded, 
to  be  recouped  actual  amounts.  4.  Becouping  realty  amount  applied 
for  payment  of  debts.  6.  Recouping  realty  for  timber  cut    1675 — 1677 

Notes 1677,  1678 
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SECTION  XXXI.— Tenant  pob  Life  of  Besidue. 

FoBMS : — 1.  Inquiries  as  to  clear  residue,  and  investments  and  dividends. 
2.  The  like — ^two  testators— right  of  tenant  for  life — contingent 
legacies.  3.  Inquiry  as  to  capital  sufficient,  with  first  year's  income 
thereof,  to  pay  debts,  &c.  4.  Further  order — rights  declared — 
children  and  descendants  to  take  per  stirpes — recouping  tenants  for 
life— costs— payment  of  income.  5.  Tenant  for  life  of  residue 
declared  not  entitled  to  enjoyment  in  specie  and  conversion  of  lease- 
holds at  end  of  year.  6.  Declaration  that  testator  intended  property 
to  be  enjoyed  in  specie,  and  that  a  reversion  ought  not  to  be  sold. 

7.  Inquiry  as  to  investments,  and  if  in  Consols,  and  as  to  dividends. 

8.  Inquiries  as  to  application  of  corpus  and  income  of  testator's 
personalty  and  realty,  to  pay  debts  and  interest,  as  between  tenant 
for  life  and  remainderman.  9.  Inquiries  as  to  payments,  and 
investments  in  the  funds,  and  dividends,  actual  or  j^ssible. 
10.  Profits  of  business  declared  to  be  income.  11.  Apportionment 
between  tenant  for  life  and  remainderman — ^money  recovered  on 
insufficient  mortgage  security     ....  Pages  1678 — 1686 

Notes  : — Conversion  as  between  tenant  for  life  and  remainderman — 
£49aidue,  corpus,  and  income        -----     1686 — 1693 


CHAPTEE  XLV. 

SETTLEMENT. 

Section  I. — ^Establishing,  Avoiding,  and  Reotifyino  Settlements. 

(l.)  ENFOECING  AGREEMENT  FOB  A  SETTLEMENT. 

FoBMS : — 1.  Enforcing  against  the  father*s  representatives  his  agreement 
prior  to  and  in  consideration  of  the  marriage  to  settle  property  on  his 
daughter.  2.  Enforcing  parol  agreement  by  a  father  on  his 
daughter's  marriage  by  directing  an  assignment  of  the  residence 
which  had  been  occupied  by  the  daughter  and  her  husband  since 
their  marriage.  3.  Enforcing  agreement  for  settlement  of  a  widow's 
property  on  her  second  marriage  against  the  trustee  of  her  first 
marriage  settlement.  4.  Post-nuptial  settlement — avoidance  on 
bankruptcy — wife  purchaser  in  good  faith  and  for  valuable  con- 
sideration. 5.  Enforcing  contract  to  settle  wife's  future  pro- 
perty   1694—1696 

Notes  : — ^Enforcing  agreement  to  settle — ^Voluntary  settlements  binding 
on  settlor — ^After- acquired  property — Family  arrangements 

1696—1703 

(n.)  AVOIDING  settlements. 

FoBMS: — 1.  Voluntary  settlement  set  aside  for  improvidence  without 
fraud.  2.  Be-settiement  set  aside  on  the  ^ound  of  mistake,  subject 
to  dealings  with  the  property — vesting  mterests  of  unborn  issue. 
3.  Settlement  upon  marriage  with  a  deceased  wife's  niece,  containing 
provisions  for  the  settlor's  children,  whether  by  the  former  or  by  the 
mtended  marriage,  set  aside,  except  as  to  the  trust  for  the  settlor 
until  the  intended  marriage.  4.  Setting  aside  a  settlement  of  pit's 
real  and  personal  property  executed  in  consideration  of  pit's  mar- 
ria^  with  her  deceased  sister's  husband.  5.  Declaration — property 
of  mtended  wife  not  bound  by  settlement— intended  husoand  to 
deliver  up  same  to  be  cancelled.  6.  Trustees  of  settlement  set  aside 
by  Court  to  retain  costs  out  of  moneys  in  their  hands  -     1704—1707 

Notes,:— Avoiding  settlement 1707, 1708 
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(in.)  BEcnmNO  sbttleiients. 

Forms: — 1.  Rectification  of  settlement  to  correspond  with  marriage 
articles  by  excepting  certain  after-acquired  property.  2.  Bectifica- 
tion  of  settlement  to  correspond  wim  ante-nuptial  agreement  by 
declaring  pit  absolutely  entitled.  3.  Rectification  of  articles  and 
settlement  in  similar  case.  4.  Rectification  in  accordance  with 
counsel's  draft.  5.  Rectification  of  settlement  executed  under 
mistake.  6.  Rectification  of  settlement  of  land — conyeyances  to  be 
executed.  7.  Rectification  so  as  to  vest  legsd  fee  simple  in  pit  in 
eyents  which  had  happened.  8.  Rectification  of  settlement  by 
inserting  a  power  of  appointment  by  the  wife— new  trustees 
appoint^.      9.    Rectification   of   settlement   by  inserting   general 

?ower  of  appointment  by  settlors  before  limitation  to  next  of  kin. 
0.  The  like,  on  petition  under  Trustee  Relief  Act,  now  Trustee  Act, 
1893,  s.  42 Pages  1708—1713 

NoTSS : — ^Rectifying  settlements — jurisdiction  of  Court — Eyidenoe — Pro- 
cedure—Costs         1713—1716 

Section  II.— Executory  Settlements. 

Forms  : — 1.  Marriage  articles  carried  out — lands  to  be  settled.  2.  The 
like — Elands  to  be  purchased.  3.  The  like — ^inquiries  as  to  trust 
estate,  incumbrances,  and  adyances — new  trustee— leave  to  apply  as 
to  sale,  enfranchisement  or  demise.  4.  Marriage  articles  comprising 
intended  wife's  share  of  real  estate  under  her  father  and  mother's 
marriage  settlement  enforced  against  her  infant  child  and  heir-at-law 
in  an  action  by  her  husband  and  other  child — conyeyance  directed 
imder  Trustee  Act,  1893.  5.  Lands  to  be  purchased  and  settled 
pursuant  to  will — interim  inyestment.  6.  Inquiry  as  to  purchases 
made — and  purchased  lands  and  future  purchases  to  be  settled. 
7.  Settlement  to  be  approved  and  executed-^costs.  8.  Executory 
devise — directions  for  strict  settlement — ^heirlooms  and  chattels. 
9.  Executory  devise  executed  by  directing  a  conveyance  to  the  use 
of  the  first  taker  during  his  life,  with  remainder  to  his  first  and  other 
sons  and  daughters  as  purchasers  in  tail.  10.  Executory  devise — 
life  estates  not  dispunisnable  for  waste.  11.  Judgment  for  settle- 
ment pursuant  to  will.  12.  Investment  in  land  to  oe  settled  to  the 
uses  of  the  settlement  ------  1716 — 1723 

Notes  : — Executory  trusts — marriage  articles — settlement  under  will — 
Investment  in  land 1723—1727 

Section  HI. — ^Performing  the  Trusts  of  SettiiEments. 

(l.)  CARRYING  SETTLEMENT  INTO  EXECXTTION. 

Forms  : — 1.  Judgment  to  perform  trusts  of  settlement,  and  for  accounts 
and  inquiries  as  to  trust  estate  in  suit  by  cs,  q,  t.  2.  The  like,  in 
action  to  perform  the  trusts  and  for  partition.  3.  Trustees  of  settle- 
ment authorized  to  purchase  reversion  of  leasehold  properly,  witii 
provisions  for  compensating  tenants  for  life    -        -  1728—1730 

Notes 1730 

(n.)  raising  portions — advancement— hotchpot. 

Forms  : — 1.  Declaration  that  portions  were  well  charged,  with  directions 
for  raising  them.  2.  Portions  to  be  secured  by  mortgage.  3.  Bais- 
ing  portions — advances— satisfaction.  4.  Inquiries  as  to  advances 
and  shares.  5.  Advancement  of  paii;  of  a  son's  expectant  share 
conditionally  on  his  executing  a  post-nuptial  settlement.  6.  Hotch- 
pot— life  interest  brought  into — inquiry  as  to  value — inquiries  and 
declarations  as  to  settled  and  appointed  property.  7.  Advances  to  be 
brought  into  hotchpot.  8.  Interest  on  adyances  at  3  per  cent,  from 
testator's  death 1730—1734 

Notes  : — Portions — Hotchpot  clause — Ademption  and  satisfaction — ^Ad- 
vancement   -f-f-f-p^T  1734 — 1741 
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(m.)  EXBCunoN  of  fowebs. 

FoBMS:-— 1.  Defect  in  execution  of  power  supplied.  2.  Defective  ex- 
ecution, by  document  not  sealed  and  delivered,  of  a  power  to  appoint 
by  an  instrument  to  be  sealed  and  delivered,  &c.,  aided.  3.  Appoint- 
ment set  aside  as  a  fraud  on  power.  4.  Declaration  that  married 
woman  absolutely  entitled  on  releasing  power.  5.  Declaration  as  to 
succession  duty — appointment  of  stock  sufficient  to  raise  a  *'  nett" 
sum — ^free  from  duty.  6.  Declaration  as  to  limitation  failing  for 
want  of  words  of  inieritance         -        -        -        Pages  1741 — 1744 

NoTBS : — ^Extinguishment  of  power — Fraud  on  power — Belease  of  power 
— ^DefectiTe  appointments — Costs  -        ,        -        -  1744 — 1748 


(lY.)  aANOnOinNG  bale  of  lands  OB  MINEBALS  8BPABATELY— TBT78TSB 

ACT,  1893,  S.  44. 

FoBMs: — 1.  Trustees  empowered  to  sell  the  surface,  reserving  the 
minerals — and  also  to  sell  the  minerals  separately.  2.  The  like. 
8.  Mortgagee  empowered  to  seU  minerals  apart  from  the  surface 

1748.  1749 

Notes 1749,  1750 


Section  IY. — ^Tenant  fob  Life  and  Bemaindebman. 

(l.)  TIMBEB—BEPAIBS— POSSESSION  AND  MANAOEMENT. 

Forks  : — 1.  Inquiry  as  to  timber  cut  by  tenant  for  life  or  trustees.  2.  In- 
quiry as  to  timber,  in  suit  by  tenant  for  life  impeachable  for  waste. 
3.  Declaration  of  rights  of  equitable  tenant  for  life  as  to  timber,  and 
application  of  proceeds.  4.  Investment  of  proceeds  of  timber  cut  in 
due  course  of  management  by  tenant  for  life  impeachable  for  waste 
— ^payment  of  income — application  of  capital.  5.  Auplication  of 
proceeds  of  a  larch  plantation  which  has  been  devastated  by  a  storm, 
in  replanting  and  keeping  up  the  plantation.  6.  Order  in  Chambers 
for  sale  of  timber  by  auction — security — payment  of  proceeds  into 
Court.  7.  Deduction  that  tenant  for  life  of  leaseholds  not  liable  to 
repair.  8.  Inquiries  as  to  plate,  furniture,  &c.,  and  letting  mansion, 
renewing  leases,  repairs,  Keeping   up  roads,   and   felling  timber. 

9.  Bents  to  be  applied  as  a  whole  in  keeping  down  annu£u  charges. 

10.  Female  tenant  for  life  let  into  possession  on  terms.  11.  Tenant 
for  life  let  into  possession  on  terms,  ne  giving  security — Settled  Land 
Act,  1882,  sects.  2  (5),  (7),  63,  58  (1)  (vi),  (ix),  12.  Equitable 
tenant  for  life  let  into  possession  on  terms.  13.  Another  order- 
clause  as  to  mining  leases.  14.  Declaration  as  to  construction  •  of 
"  cuttings."  15.  Successive  tenants  for  life  of  minerals — right  to 
royalties  on  working — compensation  for  stoppage  of  working. 
16.  Tenant  for  life  let  mto  possession  on  giving  security — delivery  of 
specific  effects.  17.  Leave  for  tenant  for  life  to  occupy  mansion — 
notice  to  quit.  18.  Trustee  ordered  to  deUver  title  deeds  of  the 
setded  property  to  the  tenant  for  life.  19.  Trustees  of  settlement 
authorized  to  raise  a  sum  by  mortgage  for  the  purpose  of  rebuilding 
the  mansion-house.  20.  Trustees  authorized  to  sell  building  lease 
by  auction,  and  reversion  by  auction  or  privatelv.  21.  Trustees  of 
settlement  authorized  to  advance  sum  to  tenant  for  life  on  his  bond 
and  imdertaking.  22.  life  estate  declared  not  forfeited— costs 
charged  on  life  estate     ------  1760—1763 

Notes  :-^Tenant  for  life  and  remainderman — ^Bights  and  liabilities — 
Waste — Mines — Repair  and  permanent  improvements — Interest — 
Possession — ^Title  deeds — Apportionment — Capital  and  income 

1764—1770 
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(n.)  DCPBOYSMEirr  op  land  A^^)  limited  owners'  residences  acts, 
1864,  1870,  1871,  1899  (27  &  28  V.  C.  114  ;  33  &  34  V.  C.  56 ;  34  &  35 
V.  0.  84 ;    62  &  63  V.    0.   46)  ;    BOARD  OF  AORICULTURE  ACT,    1889 

(52  &  53  V.  c.  30). 

Forms  : — 1.  Order  under  these  Acts  authorizing  the  Board  of  Agriculture 
to  proceed.    2.  The  like         .        -        -        -  Pages  1770,  1771 

Notes 1771,  1772 

(in.)  renewing  leases— admission  to  copyholds — CONTRIBUTION. 

Forms  : — 1.  Inquiries  as  to  leaseholds,  renewals,  and  receipt  of  rents. 
2.  Inquiry  as  to  future  management  of  leasehold  estate.  3.  Inquiry 
as  to  leases  renewed — tenant  for  life  to  contribute — security. 
4.  Liability  of  tenant  for  life's  estate  for  loss  occasioned  by  not 
keeping  the  leasehold  and  copyhold  estates  renewed.  5.  Payment  of 
fine  on  renewal  by  tenant  for  life— period  of  ascertaining  proportion 
repayable.  6.  Apportionment  of  expenses  of  reneim  paid  by 
deceased  tenant  for  life — compound  and  simple  interest.  7.  Tenant 
for  life  to  procure  admission  to  copyholds — ^fines— costs  of  appointing 
new  trustees,  &c.  to  be  raised  out  of  cor]^u9  by  sale  or  mortgage^ 
tenant  for  life  to  contribute  and  give  security.  8.  Ecclesiastical  lease 
no  longer  renewable — application  of  renewal  fund  and  proceeds  of 
sale — ^income  only  given  to  tenant  for  life — 23  &  24  V.  c.  124.  9.  The 
like — renewal  fund  to  be  returned  to  tenant  for  life— leave  to  sell 
leasehold  interest  in  the  tithe,  and  purchase  reversion  in  fee  of  the 
glebe  from  the  Ecclesiastical  Commrs.  10.  Enfranchisement  of  a 
rectorial  manor,  glebe,  and  demesne,  held  by  testator  on  lease  for 
lives 1772—1779 

Notes  : — Obligation  to  renew — ^Expenses  of  renewal — Ecclesiastical  leases 
—23  &  24  V.  c.  124 1780—1782 


(rv.)  production  of  cestui  que  vie— 6  anne,  c.  18. 

Forms: — 1.  Order  to  produce  c.  j.  v.  at  church  porch — 6  Anne,  c.  18. 
2.  To  produce  before  Commrs,  or  the  Court.  3.  Final  order— c.  q,  v. 
not  bemg  produced  in  Court  -        -        -        -  1782,  1783 

Notes  : — ^Production  of  c.  q,  v.  under  6  Anne,  c.  18        -  1783,  1784 


(y.)  DISENTAILINO  UNDER  FINES  AND  RECOVERIES  ACT,  3  &  4  W.  IV.  0.  74. 

Forms  : — 1.  Consent  by  Court  as  protector  in  case  of  felony  and  limited 
to  letting  in  mortgage — ss.  33,  48,  49.  2.  Inquiry  as  to  legal  estate 
— infanl^protector — beneficiaries — ss.  33,  48.  3.  Order  without 
previous  inquiry — infant— money — land — s.  71.  4.  Inquiry  who  is 
entitled,  and  as  to  charge.  6.  Further  order.  6.  Declaration  of 
title,  under  disentailing  deed,  to  past  and  future  rents,  and  personal 
estate  to  be  invested,  &c. — s.  71.  7.  Point  of  law— declaration  that 
estate  tail  under  shifting  limitation  barred  -        -        -     1784 — 1786 

Notes 1786—1788 


SEcnoN  v.— Settled  Estates  Act,  1877  (40  &  41  V.  o.  18). 

(i.)  preliminary  orders  and  proceedings. 

Forms  : — 1.  Order  on  summons  appointing  guardian  to  infant  to  make  or 
consent  to  an  application — ss.  49 — Settled  Estates  Act  Orders,  1878, 
6,  6,  8,  9,  10,  12.  2.  Order  on  summons  appointing  guardian  to 
infant  to  be  served  with  notice,  or  to  make  a  notification  under 
ss.  26, 49.  3.  Order  on  summons  authorising  committee  on  behalf  of 
lunatic  tenant  in  tail  to  make  or  consent  to  application,  or  notify  his 
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assent,  dissent,  or  submission — s.  49.  4.  Order  for  senrice  of  notice 
on  person  of  unsound  mind,  or  ex  jur, — s.  26.  5.  Order  dispensing 
with  seryice  of  notice.  6.  Order  for  leave  to  appear  after  advertise- 
ment of  the  application — s.  31.  7.  Order  on  ex  parte  summons  for 
examination  of  a  maniod  woman — ^ss.  50,  51        -  Pages  1788—1791 

(n.)  LEASING  POWEES. 

FoKMS : — 1.  Order  vesting  powers  of  granting  building,  agricultural,  or 
occupation  leases.  2.  Beservation  of  ri^ts  of  class  of  absent  per- 
sons on  yestine  leasing  powers — s.  29.  3.  Order  vesting  power  to 
grant  mining  leases — ss.  4 — 15.  4.  Direction  to  appoint  trustees 
to  exercise  leasing  powers,  or  receive  rents  reserved — ss.  13,  34. 

5.  Order  approving  preliminary  contract  for  building  leases  and 
vesting  powers.  C.  Contract  for  a  particular  lease  approved — 
ss.  5,  10,  12.  7.  Order  varied  by  omittmg  the  direction  for  settle- 
ment of  the  leases  in  Chambers— s.  15.  8.  New  lease  to  be  granted 
on  surrender  of  the  old  lease,  on  terms  and  conditions  set  forth  in 
petition 1791—1799 

(ill.)  SALES  Aim  £E-INYE8TMEirrS. 

FoBMs: — 1.  Order  for  sale  of  estates — s.  16.  2.  Direction  to  appoint 
trustees  for  the  jmrpose  of  receiving  proceeds  of  sale.  3.  Minerals 
excepted  from  sale — ss.  16,  19.  4.  Minerals  to  be  sold  separately 
from  surface — ss.  16,  19.     5.  Sale  of  minerals  apart  from  surface. 

6.  Sale  of  shares  included  in  settlements  and  sub-settlements,  either 
separately,  or  with  shares  not  settled,  and  with  or  without  minerals 
— ^ss.   16,   19.     7.  Saving  interests  of  persons  not  served— s.   29. 

8.  Contract   for    sale   approved,  and    to   be    carried   into    effect. 

9.  Inquiry  whether  sale  of  timber  prober,  and  if  so,  leave  to  apply  in 
Chamoers  for  such  sale.  10.  Interim  investment  on  mortgage. 
11.  Order  approving  agreements  for  sale  of  lands,  and  purchase  of 
ground  rents — inquiry  as  to  title — set-off  of  purchase-moneys — 
mutual  .conveyances.  12.  Order  for  sale  of  estate  of  infants  con- 
tingently entitled.  13.  Sale  of  copyholds  under  Settled  Estates  Act, 
1877,  by  trustees  appointed  under  Settled  Land  Act,  1882 

1799—1806 


(rV.)  PEOCfEEDINaS  FOB  PEOTEOTION  OF  FBOFSBTY. 

FoBMs: — 1.  Order  sanctioning  proceedings.    2.  Inquiry  as  to  Parlia- 
mentary opposition     -------      1806,  1807 


(v.)  LATINO  OUT  FOB  STBEETS,  B0AD8,  AND  OTHEB  WOBKS— DEDICATION. 

FoBMS: — 1.  Laying  out  streets,  roads,  &c. — ss.  20—22.  2.  Laying  out 
part  in  roads— ss.  20,  21.  3.  Laying  out  parts  according  to 
surveyor's  report — costs  and  expenses.  4.  The  like— trustees  to 
concur  with  other  part  owners — acts  necessary  for  dedication — rights 
of  way 1807—1810 

Notes: — Jurisdiction — Procedure — Lease — ^Authorising  sales— costs  of 
proceedings  for  protection  of  property  .        -        -    1810 — 1812 

SBonoN  VI.— Settled  Land  Acts. 

(l.)  FBELIMINABY. 

FoBK :— Titles  of  orders  under  Settled  Land  Acts,  1882  to  1890— formal 
part  of  orders  under  Settled  Land  Act,  1882         -        -      1812,  1813 

Notes  : — Settled  Land  Acts — Settlement— Settled  land — Powers  of  Court 
-Piooedur©— Costs  under  the  Acts     -        -        -        -    1813—1816 
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(n.)  TENAirr  for  life. 

PoBMS : — 1.  PeTSon  appointed  to  exercise  powers  of  tenant  for  life  nnder 
Settled  Land  Act,  1882,  s.  60.  2.  The  like— on  behalf  of  infant,  for 
purpose  of  particular  contract  under  ss.  3—5,  and  16 — 20,  31. 
3.  The  like  form  under  ss.  6 — 13,  16 — 20,  59— infant  tenant  in  fee 
simple.  4.  The  like,  infant  entitled  to  undiyided  moieties — Power 
to  grant  building  leases — ss.  6 — 30, 31.  5.  The  Hke— general  powers 
within  specified  limits — ss.  55 — 60.  6.  Tenant  for  life  restrained 
from  mortgaging  so  as  to  create  a  first  charge — Settled  Land  Act, 
1882,  s.  53— Settled  Land  Act,  1890,  s.  11.  7.  Trustees'  costs  to  be 
paid  by  tenant  for  life,  or,  if  not,  out  of  capital    -  Pages  1816 — 1819 

Notes  : — Tenant  for  life — Persons  having  powers  of  a  tenant  for  life- 
Infant — Lunatic — Dealings  between  tenant  for  life  and  the  estate— 
Powers  of  tenant  for  life— Notice  to  trustees        -        -     1819—1824 

(ni.)  TRUSTEES  UNDER  THE  ACTS. 

Forms  : — 1.  Appointment  of  trustees  for  the  purposes  of  the  Settled  Land 
Act,  1882,  s.  38.  2.  The  like,  on  behalf  of  infant,  for  purposes  of 
particular  sale— ss.  3—13,  and  16—20         -        -        -        -       1825 

Notes  : — Trustees  for  the  purposes  of  the  Act — Appointment  by  the 
Court 1825—1827 

(lY.)  leases. 

Forms: — 1.  Order  to  grant  particular  lease  where  no  contract  has  been 
entered  into — ss.  10  or  15.  2.  Order  to  grant  particular  lease  where 
tenant  for  life  has  entered  into  a  contract — ss.  10  or  15.  3.  Liberty 
to  grant  leases — Settled  Land  Act,  1882,  s.  10.  4.  Grants  for 
building    purposes    pending    action  in   Chancery  Division — s.   10. 

5.  Mining  lease — variation  according  to  circumstances  of  the  district 
— appointment  of  trustees — infant— concurrence  by  tenant  for  life 
under    separate    settlements   of   undivided    shares — ss.   6,    10,   38. 

6.  Order  for  payment  into  Court  by  lessee  under  a  mining  lease — 
s.  11.  7.  Lease  of  mansion-house — s.  15— Act  of  1890,  s.  10. 
8.  Applicant  declared  to  be  tenant  for  life — leave  to  exercise  powers 
of  accepting  surrenders  and  making  new  leases — Settled  Land  Act, 
1882,  ss.  6—13,  63,  and  Act  of  1884,  s.  7      -        -        -     1827—1831 

Notes:— Leases --    1831—1833 

(y.)  SALES,  CONTRACTS,  AND  OTHER  DISPOSITIONS. 

Forms  : — 1.  Order  for  sale  out  of  Court  of  mansion-house,  or  of  timber 
or  chattels— ss.  15,  35,  or  37— Act  of  1890,  s.  10.  2.  Order  for  sale 
by  the  Court  of  the  mansion-house,  &c.,  or  of  timber  or  chattels — 
ss.  15,  35,  or  37 — Act  of  1890,  s.  10.  3.  Contracts  for  sale  of  man- 
sion-house, &c.  confirmed.  4.  Leave  to  tenant  for  life  to  sell  specific 
heirlooms — s.  37.  5.  Leave  to  sell  specified  heirlooms,  pending 
decision  of  question  as  to  re-investment  of  proceeds.  6.  Declaration 
as  to  application  of  proceeds  of  heiilooms  in  dischai^  of  incum- 
brances. 7.  Declaration  on  sale  by  tenant  for  life  of  settled  land 
that  tenant  for  life  has  right  to  convey  discharged  from  jointures — 
Settled  Land  Act,  1882,  ss.  2  (1),  20  (1)  (2),  50,  and  58  (1)  (iv). 
8.  Costs  incurred  by  separate  sohcitors  of  several  persons  constitu- 
ting tenant  for  life  paid  out  of  proceeds  of  sale.  9.  Application  of 
proceeds  of  sale  of  heirlooms  for  repair  of  unsold  heirlooms — salvage 
—Settled  Land  Act,  1882,  s.  37  (2).  10.  Costs  of  abortive  scJe 
charged  on  settled  land— ss.  4,  21  (10),  46  (6),  47,  55  (3).  11.  En- 
forcing contract,  &c. — s.  31.  12.  Order  for  payment  into  Court  by 
purchaser  of  purchase-money  of  settled  land,  timber,  or  chattels — 
8.22 1833—1838 

Notes  : — Sales — ^Mansion-house — Heirlooms — Timber — Contracts — TJni- 
versitiea  and  Colleges  Estates  Act,  1898       ...    1838—1840 
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(VI. }   AFPLIOATION  OF  MONEY  UNDBB  THE  ACTS. 

FoBMS  : — 1.  Inveetineiit — s.  22  (3).  2.  Order  for  application  of  money 
paid  for  a  lease  or  reversion — s.  34        -        -        -  Pages  1840|  1841 

Notes  : — Capital  money — Payment  of  capital  money  into  Court — Appli- 
cation oi  capital  money— Investment — Money  arising  from  limited 
interest 1841—1845 


(yn.)  IMFBOYEMENTS  Aim  liANAGEMENT. 

FoBMs : — 1.  Scheme  for  improvement — appointment  of  surveyor — applica- 
tion of  capital  money — s.  26.  2.  Adopting  scheme  for  improvements 
under  a.  26  to  be  paid  for  out  of  compensation  money  for  land  taken 
by  a  railway  company.  3.  Order  for  leave  to  apply  capital  money  in 
improvements — s.  26  (2)  (iii).  4.  Adopting  scneme  for  improve- 
ments to  be  paid  for  out  of  capital  money  upon  the  certificate  of  an 
architect,  to  oe  approved  at  Chambers — ss.  26,  63.  5.  Approval  of 
proceedings  before  the  House  of  Lords^s.  36.  6.  Application  of 
capital  money — improvements  —  mansion-house  —  alterations  and 
additions  with  a  view  to  letting — Settled  Land  Act,  1882,  s.  25 — 
Settled  Land  Act,  1890,  s.  13  (ii)         ....    1845—1848 

Notes  : — Trnproyeinents — Scheme— proceedings  for  protection  of  land 

1848—1851 

(vni.)  BBTTXEMENT  BY  WAY  OF  TRUST  POB  SALE  -  -       1851,  1852 


CHAPTEE  XLVL 

PARTITION  AND  SALE. 

Section  I.— Orders  under  the  Partition  Acts,  1868, 1876  (31  ft  32  Y. 

c.  40 ;  39  ft  40  V.  c.  17). 

FoRiis: — 1.  Sale  at  request  of  persons  entitled  to  less  than  a  moiety — 
inquiries  whether  sale  or  partition  preferable — 31  &  32  Y.  c.  40,  s.  3. 
2.  Sale  at  request  of  persons  entitled  to  less  than  a  moiety— 31  ft 
32  y.  c.  40,  s.  3.  3.  The  like  form — incumbrances.  4.  Sale  at 
request  of  persons,  when  ascertained,  interested  in  a  moiety  or  upwards ; 

8.  4.  5.  The  like,  with  inquiry  as  to  incumbrances.  6.  Similar 
form  to  last,  but  with  inquiries  as  to  receipt  of  rents  and  profits,  and 
aa  to  particular  incumbrancer.  7.  Declaration  of  title— liberty  to 
bid.    8.  The  like — substituted  service  by  post  of  judgment  for  sale. 

9.  Inquiries  as  to  shares  settled.  10.  Account  and  inquiry  as  to 
permanent  improvements  by  tenant  in  common.  11.  Accounts  of 
rents  and  profits,  and  as  to  repairs  and  outgoings.  12.  Inquiry  as  to 
rents  received,  and  as  to  occupation  rent.  13.  Inquiry  whether 
contract  beneficial,  and  if  not,  direction  for  sale — 31  &  32  Y.  c.  40, 
8.  3.  14.  Sale  (out  of  Oourt)  instead  of  partition — share  of  infant 
pit  requesting  sale  to  be  earmarked  as  real  estate — Partition  Act, 
1876,  8.  6 — S.  C.  P.  E.  21 — judgment — order  on  summons  in 
Chambers— order  on  further  consideration.  15.  Sale  instead  of  par- 
tition— infant  pits  entitled  to  one  undivided  third — defts  to  remaining 
two- thirds — ^inquiries  in  such  case — ^infant  pits  declared  trustees  for 
purchaser — Partition  Act,  1868,  s.  4.  16.  Undertaking  to  purdiase 
infant's  share — ^valuation — 31  ft  32  Y.  c.  40,  s.  5.  17.  Liberty  to 
bid,  and  to  set  off  purchase-money — 31  ft  32  Y.  c.  40.  18.  Liberty 
to  purchase  and  bid  at  sale.  19.  Time  fixed  for  distribution  of 
proceeds  of  sale,  and  advertisements  directed — 39  ft  40  Y.  c.  17,  s.  4. 
20.  Sale  of  proi)erty  of  a  botanic  garden  company  after  advertise- 
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ments  for  claimants.  21.  Order  dispensing  with  service  of  notice  of 
judgment,  and  directing  advertisementa.  22.  Subflequent  order  for 
sale.  23.  Judgment  for  sale  out  of  Court  in  partition  action  under 
O.  LI,  lA,  where  circumstances  special.  24.  Sale  out  of  Court  in 
partition  action  at  request  of  pit  and  all  the  defts  sui  juris  beneficially 
interested,  with  consequent  directions — 31  &  32  V.  c.  40,  s.  8.  25.  The 
like,  by  trustees — costs — distribution  of  proceeds — 31  &  32  V.  c.  40, 
8.  8.     26.  Sale  of  part  and  partition  of  part,  on  further  consideration. 

27.  Alternative  order  for  sale,  or  for  partition  on  result  of  inquiries. 

28.  Short  form  of  j  udgment  where  pits  admit  that  all  persons  inter- 
ested are  not  parties  to  action — Partition  Act,  1868,  s.  4.  29.  Costs 
of  action  to  recover  title  deeds    -        -        -        -  Pages  1853 — 1872 

Notes  :— Rij?ht  to  partition— Title-^Partition  Acts,  1868, 1876  (31  &  32  V. 
c.  40;  39  &  40  V.  c.  17) — Sale  in  lieu  of  partition — ^request  for  sale 
— Sale  out  of  Court — Parties  to  actions  for  partition — service — further 
consideration — ^Account  of  rents — Costs        -        -        -     1872 — 1881 


Section  n.— Partition. 

Forms  : — 1.  Partition  in  Chambers  subject  to  inquiries  directed.  2.  Par- 
tition in  Chambers  on  further  ccmsideration,  with  directions  as  to 
deeds  and  costs  where  infant  interested.  3.  Partition  by  commis- 
sioners named  of  lands  in  a  colony  subject  to  rent-charges.  4.  Special 
inquii  ies  as  to  shares — occupation  rents — timber  cut,  and  stone,  &c. 
(quarried—repairs— accounts— commissiim of  partition  to  issue.  5.  Par- 
tition in  accordance  with  agreement — allowance  for  equality  of  par- 
tition. 6.  Partition  of  advowson — ^presentation  to  be  alternate — 
persons  under  whom  deft  claimed  having  presented,  pit  to  have  next 
turn.  7.  Next  presentation  to  be  by  lot,  and  after  presentation 
advowson  to  be  sold.  8.  Costs  payable  by  parties  under  disability 
charged  on  their  shares       ------     1882 — 1889 

Notes  : — Partition  by  commission,  or  in  Chambers — Conveyances — ^parties 
under  disability — Title  deeds — Partition  under  the  Inclosure  Acts, 
1845— 1876— Partition  under  Settled  Land  Acts  -        -     1889—1892 


Section  III. — ^Ascertaining  Boundaries. 

Form: — Ascertaining  boundaries  of  land  at  suit  of  grantee  of  rent- 
charge         1892,  1893 

Notes     ' 1893,  1894 
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JUDGMENTS  AND  OEDEES. 


CHAPTER  XXXVII. 

MAKRTF.D  WOMEN. 


SECTION  I. — ^Married  Woman  Plaintiff  or  Dbfbndant. 

1.  Judgment  against  a  Married  Woman  Deft. 

The  I>eft  B.  [the  married  woman]y  not  having  &o.,  It  is  adjudged 
that  the  Pit  do  recover  against  the  Deft  B.  £ —  and  costs,  to  be  taxed, 
such  sum  and  costs  to  be  payable  out  of  her  separate  property,  as 
hereinafter  mentioned,  and  not  otherwise.  And  Let  execution  hereon 
against  the  Deft  B.  be  limited  to  her  separate  property  not  subject 
to  any  restraint  against  anticipation,  unless  by  virtue  of  sect.  19  of 
the  Married  Women's  Property  Act,  1882,  such  property  shall  be 
liable  to  execution  notwithstanding  such  restraint. — Scott  v.  Morley, 
20  Q.  B.  D.  120,  C.  A. 


2.  Judgment  against  Woman  married  after  1870,  and  before  1883,  in 
respect  of  an  Ante-nuptial  Debt — Married  Women^s  Property 
Act,  1870  (33  ^  34  V.  c.  93),  s.  12. 

It  Ib  adjudged  that  the  Pit  do  recover  the  sum  of  £ —  and  costs,  to 
be  taxed,  against  the  Deft  [the  married  woman],  such  sum  and  costs  to 
be  payable  out  of  her  separate  property,  whether  subject  to  any  restric- 
tion against  anticipation  or  not,  and  not  otherwise. — Axford  v.  Reid^ 
22  Q.  B.  D.  548,  at  p.  553,  C.  A. 

voii.  n,  3  m 


886  Married  Women.  [chap,  xilxvu, 

3.  Judgment  against  a  Married   Woman   Pit — Costs — Married 
Women's  Property  Act,  1893  (56  Sf  67  F.  c.  63),  s.  2. 

This  action  coming  on  for  trial  &c.,  This  Court  doth  order  and 
adjudge  that  this  action  do  stand  dismissed  out  of  this  Court,  with 
costs  to  be  taxed  bj  the  taxing  master  and  paid  by  the  Pit  J.  D., 
the  wife  of  E.  D.,  to  the  Defts  the  T.  B.  Co.,  Ld.,  out  of  her  separate 
property  as  hereinafter  mentioned,  and  not  otherwise.  And  that 
execution  thereon  against  the  Pit  J.  D.  be  limited  to  the  separate 
property  of  the  said  Pit  not  subject  to  any  restraint  against  anticipa- 
tion, unless  by  reason  of  sect.  19  of  the  Married  Women's  Property 
Act,  1882,  such  property  shall  be  liable  to  execution  notwithstanding 
such  restraint.  And  It  is  ordered  that  the  Defts  the  T.  B.  Co.,  Ld., 
be  at  liberty  to  apply  as  to  enforcing  payment  of  the  said  costs  when 
taxed  out  of  any  property  of  the  Pit  which  is  subject  to  restraint  on 
anticipation,  and  otherwise  as  they  may  be  advised. — Davies  v.  The 
Treharris  Brewery  Co,,  Ld.,  Chitty,  J.,  21  Nov.  1894,  A.  0492;  W.  N. 
(94)  128  ;  13  E.  219. 

4.  Another  Order  against  a  Married  Woman  Pit, 

Let  the  Pit  L.  A.  E.  P.  (wife  of  the  Deft  G.  C.  S.  P.)  suing  in 
respect  of  her  separate  estate  pay  to  the  Deft  G.  C.  S.  P.  his  costs 
occasioned  by  this  appeal  (such  costs  to  be  taxed  by  the  taxing 
master  and  to  be  payable  out  of  the  Pit's  separate  property,  and  not 
otherwise).  And  the  Deft  is  to  be  at  liberty  to  apply  for  payment 
of  the  said  costs  out  of  any  property  of  the  Pit  which  is  subject  to  a 
restraint  on  anticipation. — Paget  v.  P.,  C.  A.,  24  March,  1893,  B.  1089 ; 
(1898)  1  Ch.  470,  C.  A. 

5,  Interest  of  Marned  Woman  Pit  charged  with  Trustees'  Costs 

notwithstanding  Restraint. 

Upon  motion  &c.  by  counsel  for  the  Defts  [trustees  of  unll  and 
settlement],  and  upon  hearing  the  Pit  [married  woman"]  in  person,  and 
upon  reading  &c.,  And  this  Court  being  of  opinion  that  it  has  juris- 
diction to  make  an  order  under  sect.  2  of  the  Married  Women's  Pro- 
perty Act,  1893,  and  that  it  is  a  proper  case  to  make  such  order.  This 
Court  doth  order  that  it  be  referred  to  the  taxing  master  to  tax  the 
(^osts  of  the  Defts  of  this  motion.  And  It  is  ordered  that  the  Defts  be 
at  liberty  notwithstanding  the  restraint  from  anticipation  imposed  by 
the  will  of  the  above-named  D.  G.,  deceased,  the  testator,  and  the 
above-mentioned  indenture,  dated  &c.,  to  apply  one  half  of  the  income 
accrued,  and  as  it  accrues,  due  of  the  Pit's  settled  shares  under  the 
said  will  and  indenture  in  payment  of  the  sum  of  £ — ,  the  amoimt  of 
their  taxed  costs  of  this  action  and  of  their  said  costs  of  this  motion  to 
be  taxed  as  aforesaid. — Re  Godfrey,  Thome  George  v.  G,,  Eomer,  J., 
SI  Oct.  1894,  A.  0330 ;  71  L.  T.  568 ;  72  L.  T.  8 ;  48  W.  E..244. 
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6.  Receiver  appointed  after  Judgment  against  a  Married  Woman  Pit 
—Judicature  Act,  1873  (36  8f  37  F.  c,  66),  «.  25. 

Upon  motion  &c.  by  counsel  for  the  Belts,  And  upon  hearing  counsel 
for  the  Pity  And  upon  reading  the  judgment  dated  &c.,  This  Court 
doth  appoint  the  Defts  W.  H.  H.  and  H.  W.  without  security  or  salary 
to  receive  the  share  of  the  Pit  up  to  theyalue  of  £270  in  the  trust  pro- 
perty, held  upon  the  trusts  of  the  will  of  S.  A.  E.,  deceased,  and  all 
moneys  up  to  the  said  amount  payable  in  respect  of  the  said  share,  but 
this  appointment  is  to  be  without  prejudice  to  the  rights  of  any  prior 
incumbrancers  upon  the  said  share.  .  And  it  is  ordered  that  the  said 
Defts  W.  H.  H.  and  H.  W.  do  on  the  15th  day  of  November,  1899,  and 
the  same  day  in  each  succeeding  year,  leave  at  the  Chambers  of  the 
Judge  their  account  as  such  receivers,  and  do,  within  fourteen  days 
after  the  date  of  the  Master's  certificate  of  the  allowance  of  each 
account,  pay  the  balance  that  shall  be  certified  to  be  due  from  them 
on  such  account  in  or  towards  payment  of  what  shall  for  the  time 
being  be  due  in  respect  of  the  said  judgment.  And  it  is  ordered  that 
the  Pit  E.  C.  pay  to  the  Defts  their  costs  of  this  application,  such  costs 
to  be  taxed  by  the  taxing  master,  and  to  be  payable  out  of  her  separate 
property,  and  not  otherwise,  and  the  Defts  are  to  be  at  liberty  to 
apply  as  to  enforcing  payment  of  such  costs  (following  Form  8, 
9upra). — See  Cummins  v.  Perkins,  Kekewich,  J.,  28  Oct.  1898,  A.  8850  ; 
(1899)  1  Ch.  16,  C.  A. 


7.  Judgment  against  a  Widow  on  a  Contract  made  during  Coverture 
after  the  Married  Women* s  Property  Act,  1882,  and  before  the 
Married  WomerCs  Property  Act,  1893. 

Okdeb  that  the  Pit  be  at  liberty  to  sign  judgment  for  the  amoimt 
endorsed  on  the  writ  with  interest  and  costs,  and  that  as  regards  the 
Deft  L.  P.  W.  \the  widow'],  such  sum  and  costs  should  be  payable  out 
of  her  separate  property  as  hereinafter  mentioned,  and  not  otherwise, 
And  that  execution  hereon  against  the  Deft  L.  P.  W.  be  limited  to 
such  property  as  during  her  coverture  was  the  Deft's  separate  property 
not  subject  to  any  restraint  against  anticipation,  unless  by  virtue  of 
sect.  19  of  the  Married  Women's  Property  Act,  1882,  such  property 
shall  be  liable  to  execution  notwithstanding  such  restraint.-^See 
Softlaw  V.  Welch,  (1899)  2  Q.  B.  419,  C.  A. 


NOTES. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  76),  s.  1, 
8ub-s.  (2),  "  a  married  woman  shaU  be  capable  of  entering  into  and  render- 
ing herself  liable  in  respect  of  and  to  the  extent  of  her  separate  propertv  on 
any  contract,  and  of  sumg  and  being  sued,  in  contract  or  in  tort,  or  other- 
wise, in  all  respects  as  if  she  were  a,  feme  sohy  and  her  husband  need  not  be 
.joined  with  her  as  Pit  or  Deft,  or  be  made  a  party  to  any  action  or  other 
legal  proceediug  brought  by  or  taken  against  her ;  and  any  damages  or  costs 
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lecoTered  by  her  in  any  snch  action  or  proceeding  shall  be  her  separate  pro- 
perty ;  and  any  damages  or  costs  recovered  against  her  in  any  sucn  action  or 
proceeding  shall  be  nayable  out  of  her  separate  property,  and  not  otherwise  " ; 
and  see  sect.  1  of  M.  W.  P.  Act,  1893,  in/,  p.  889. 

By  0.  XYi,  16,  married  women  may  sue  and  be  sued,  as  provided,  by  the 
Married  Women's  Property  Act,  1882. 

Under  0.  xvri,  1,  a  cause  or  matter  shall  not  become  abated  b^  the 
marriage,  &c.  of  any  of  the  parties  if  the  cause  of  action  survive  or  continue. 
By  r.  2,  in  case  of  me  marriage,  &c.  of  any  party  to  a  cause  or  matter,  the 
Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  the  complete  settlement 
o{  all  questions  involved  in  the  action,  order  that  the  husband,  &c.  be  made 
a  party  or  be  served  with  notice  in  manner  thereinafter  prescribed ;  and  r.  4 
provides  that  where  by  reason  of  marriage,  &c.  occurring  after  the  com- 
mencement of  a  cause  or  matter,  and  causing  a  change  or  transmission  of 
interest  or  liability,  it  becomes  necessary  or  desirable  that  any  person  not 
already  a  party  f^ould  be  made  a  party,  an  order  that  the  proceedings  shall 
be  carried  on  between  the  continuing  parties  and  such  new  parties  may  be 
obtained  ex  parte  on  application  to  the  Court  or  Judge. 

An  application  under  r.  4  need  not  be  made  in  Court,  but  an  order  may  be 
obtained  as  of  course :  Eoffey  v.  Miller^  24  W.  E.  109 ;  Darcy  v.  WhiUaker, 
33  L.  T.  778;  24  W.  R.  244 ;  sup.  Vol.  I.  p.  117. 


MARRTyP  WOMAir  PLAINTIFF* 

By  the  Married  Women's  Property  Act,  1882,  s.  12,  "every  woman, 
whether  married  before  or  after  this  Act,  shall  have  in  her  own  name  against 
all  persons  whomsoever,  including  her  husband,  the  same  civil  remedies 
....  for  the  protection  and  security  of  her  own  separate  property,  as  if 
such  property  oelon^ed  to  her  as  a  feme  sole ;  but,  except  as  aforesaid,  no 
husband  or  wife  BhaU  be  entitled  to  sue  the  other  for  a  tort." 

A  married  woman  may  sue  without  her  husband  in  respect  of  a  tort 
committed  before  the  Act,  and  damages  recovered  by  her  so  suing  belong  to 
her  as  her  separate  property  under  sect.  1,  sub-sect.  2 :  Weldon  v.  Winslow, 
13  Q.  B.  D.  784,  C.  A. ;  Weldon  v.  De  Bathe,  14  Q.  B.  D.  339,  C.  A. ;  James 
V.  Barraudf  49  L.  T.  300 ;  31  W.  B.  786 ;  and,  semble^  that  sub-section,  not^ 
withstanding  the  use  of  the  words  "  such  action,"  is  not  necessarily  confined 
to  actions  by  the  wife  solely,  but  wiU  apply  though  the  husband  is  joined : 
Beasley  v.  Rooney,  (1891)  1  Q,  B.  609 ;  but  see  Weldon  v.  Window,  13  Q.  B.  D. 
784,  788,  C.  A. 

Where  two  married  women  presented  a  petition  for  appointment  of  new 
trustees,  the  husbands  being  joined  as  co-petitioners,  the  petition  was 
amended  by  striking  out  the  names  of  the  husbands :  Re  Outtvin,  27  Sol.  J. 
276. 

A  female  Pit  should  be  described  in  the  writ  as  "  spinster,"  "widow,"  or 
"  married  woman  " ;  and  so  in  an  originating  summons :  Be  Poinons,  Sutton 
V.  Martin,  W.  N.  (91)  139. 

As  to  the  right  of  a  mairied  woman  to  sue  in  respect  of  her  interest  in  a 
partnership  of  which  she  is  a  member,  see  Eddowes  v.  Argentine  Loan  Co,, 
62  L.  T.  603 ;  63  L.  T.  364. 

The  sole  imdertaking  of  a  married  woman  as  to  damages  is  sufficient  where 
she  as  sole  Pit  is  entitled  to  an  injunction :  Be  Prynne,  53  L.  T.  465 ;  W.  N. 
(85^  144 ;  and  see  Pike  v.  Cave,  62  L.  J.  Ch.  937 ;  68  L.  T.  650. 

A  married  woman  was  held  to  become  "  discovert"  within  the  Statute  of 
Limitations  (21  Jac.  1,  c.  16),  s.  7,  at  the  date  of  the  Married  Women's 
Property  Act,  1882,  so  that  time  ran  against  her  as  from  that  date  :  Lowe  v. 
Fox,  16  Q.  B.  D.  667,  C.  A. ;  Weldon  v.  Neal,  61  L.  T.  289;  32  W.  E.  828, 
C.  A. 

A  married  woman  suing  alone  cannot  be  required  to  give  security  for  costs 
though  she  has  no  separate  property  available  for  execution :  Re  Isaac, 
Jacob  V.  /.,  30  Ch.  D.  418 ;  12  App.  Ca.  206;  Threlfall  v.  Wihon,  8  P.  D.  18 ; 
-aectw,  where  she  is  appealing  without  a  next  friend :  Whittaker  v.  Kershaw, 
44  Ch.  D.  296,  C.  A. ;  or  if  sue  chooses  to  sue  by  a  next  friend,  because  then 
he  alone  is  liable  to  the  Deft  for  costs :  Be  Thompson,  Stevens  v.  T>,  38  Ch.  D. 
317,  0,  A. 
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An  applioation  by  a  Irasbend  against  his  mf e  for  damages  under  an 
undertaking  giyen  by  her  on  an  injunction  sabsequently  dissolyed,  is  not  in 
the  nature  of  an  action  of  tort  within  sect.  12 :  Hunt  v.  H.,  W.  N.  (86)  243 ; 
54  L.  J.  Ch.  289. 

Money  recoyered  b^r  a  married  woman  in  an  action  under  the  Act  can  be 
attached  to  answer  a  judgment  against  her :  Holthy  y.  Hodgson,  24  Q.  B.  D. 
103,  0.  A. ;  but  money  awarded  as  damans  to  the  wife  in  an  action  by  her 
and  her  husband  in  respect  of  personal  injuries  to  her  cannot  be  attcu^hed  ia 
the  hands  of  their  sok  to  answer  a  judgment  debt  of  the  husband :  Beasley 
V.  Rowiey,  (1891)  1  Q.  B.  509. 

Where  a  married  woman,  suing  under  the  Act  of  1882,  is  ordered  to  pay 
costs,  separate  property,  bound  by  a  restraint  on  anticipation  when  the  action 
was  oommenoed,  but  becoming  free  before  the  order  is  made,  can  be  made 
ayailable  to  answer  the  costs :  Cox  y.  Bennett,  (1891)  1  Ch.  617,  0.  A. ;  and 
V,  inf.  p.  894 ;  Be  Andrews,  Edwards  y.  Dewar,  30  Ch.  D.  159 ;  secus,  where 
she  sues  by  a  next  friend :  Be  Glanvill,  Ellis  y.  Johnson,  31  Ch.  I).  532, 
C.  A. 

If  ext  Friend. 

The  effect  of  the  recent  Act  and  0.  xyi,  16,  is  to  render  tiie  former 
prax^ce,  under  which  a  married  woman  sued  as  Pit  by  a  next  friend  (as  to 
which  see  Seton,  4th  ed.  pp.  657  et  seq,),  in  most  cases  obsolete;  but  quaere 
whether  she  should  not  in  some  cases  still  sue  by  a  next  friend :  Be  Jordan, 
Kino  y.  Picard,  W.  N.  (86)  6 ;  55  L.  J.  Ch.  330 ; .  54  L.  T.  127 ;  34  W.  E.  270. 

An  action  by  a  mamed  woman  suing  by  a  next  friend  will  be  dismissed 
with  costs  if  the  next  friend  does  not,  when  challenged,  produce  his  authority 
to  commence  the  action :  Schjott  y.  8.,  19  Ch.  D.  94,  C.  A. 

As  sect.  1,  sub-sect.  2,  is  lunited  to  actions  relating  to  the  married  woman 
personally,  it  does  not  remoye  her  incapacity  to  act  as  next  friend  or  guardian 
<id  litem  :  Be  D.  of  Somerset,  Thynne  y.  8U  Maur,  34  Ch.  D.  465. 

Where  a  married  woman  sued  by  a  next  friend,  and  the  action  was  dis- 
missed because  he  made  default  in  giying  security  for  costs,  a  second  action 
by  another  uext  friend  against  the  same  Defts  for  the  same  objects  was 
stayed  until  their  taxed  costs  of  the  first  action  were  paid :  Be  Payne,  Bandle 
y.  Payne,  23  Ch.  D.  288,  C.  A. ;  and  it  is  the  duty  of  a  married  woman  to 
select  a  next  friend  who  is  able  to  pay  costs,  if  necessary :  8,  C, 

The  Court  has  now  judicial  discretion  to  direct  a  next  Mend  to  giye 
security  for  costs  at  any  time :  Mariano  y,  Mann,  14  Ch.  D.  419,  0.  A. 

The  next  friend  of  a  married  woman  Pit,  although  she  might  haye  sued 
without  a  next  friend,  is  liable  for  the  Pit's  costs  so  long  as  his  name  is  on 
the  record:  Be  Qlanvill,  Ellis  y.  Johnson,  31  Ch.  D.  541,  C.  A. 

Costs  of  Married  Woman  Plaintiff. 

By  the  Married  Women's  Property  Act,  1893  (56  &  57  V.  c.  63),  s.  2, 
**  in  any  action  or  proceeding  now  or  hereafter  instituted  by  a  woman  or  by 
a  next  friend  on  ner  behafi,  the  Court  before  which  such  action  or  pro- 
ceeding is  pending  shall  haye  jurisdiction  by  judgment  or  order  from  time  to 
time  to  order  payment  of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  may  enforce  such  i)ayment 
by  the  appointment  of  a  receiyer  and  the  sale  of  the  property  or  otherwise  as 
may  be  just." 

The  section  applies  to  an  action  commenced  prior  to,  and  pending,  at  the 
date  of  the  passing  of  the  Act  (Dec.  5,  1893) :  Be  Godfrey,  Thome  George  y, 
Godfrey,  43  W.  E.  244 ;  72  L.  T.  8 ;  W.  N.  (95)  12  ;  63  L.  J.  Ch..  854,  C.  A. ; 
but  not  to  an  order  for  pa^^ment  of  costs  made  before  the  Act  came  into 
oj)eration  :  Be  Lumley,  Exp.  Hood-Barrs,  (1894^  3  Ch.  135,  C.  A. 

The  words  ''action  or  proceeding  instituted  mean  some  action  initiated 
by  a  woman  as  Pit,  and  do  not  include  any  motion  made  or  step  taken  by 
a  Deft,  e.g.,  an  appeal  by  a  married  woman  Deft  in  an  action  which  has  been 
dismissed  with  costs:  Hood-Barrs  y.  Cathcart,  (1894)  3  Ch.  376,  C.  A.; 
approyed  in  Hood-Barrs  y.  Heriot,  (1897)  A.  C.  177,  H.  L. ;  or  the  entry  of 
a  cayeat  by  a  married  woman  against  a  will  which  resulted  in  an  executor's 
probate  action  to  which  she  was  made  a  Deft :  Moran  y.  Place,  (1896)  P.  214, 
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O.  A. ;  or  a  petition  presented  hj  a  married  woman  Deft :  HoUington  y.  Ikar, 
W.  N.  (95)  36 ;  or  a  written  claim  to  ^poods  in  interjpleader :  Nunn  v.  Ty9on, 
(1901)  2  K.  B.  487  ;  but  a  counterclaim  by  a  married  woman  Deft  being  in 
the  nature  of  a  croes-action  is  a  '*  proceeding  instituted  "  within  the  meaning 
of  the  section :  IIood-Barrs  v.  Cathcart,  (1895)  1  Q,  B.  873. 

A  married  woman  who  had  unsuccessfully  brought  an  action  against  the 
trustees  of  a  settlement  and  will  alle^g  breaches  of  trust  was  ord^ed  to  nay 
their  costs  as  between  solr  and  chent,  the  restraint  on  anticipation  of  ner 
interest  being  removed  so  far  as  was  necessary  to  enable  her  to  do  so :  Be 
Godfrey,  Thonie  George  v.  Godfrey,  71  L.  T.  86;  63  L.  J.  Ch.  854;  W.  N. 
(95)  12 ;  one  half  of  the  income  being  applied  yearly  by  the  trustees  towards 
the  payment  of  the  taxed  costs  until  the  whole  sum  was  repaid :  Be  Godfrey^ 
Thome  George  v.  Godfrey,  71  L.  T.  568;  72  L.  T.  8;  43  W.  E.  244;  see 
Form  5,  «ti/j.  p.  886. 

Where  an  action  by  a  married  woman  is  dismissed  with  costs,  the  words 
**  with  liberty  to  apply  for  pajrment  out  of  any  property  which  is  subject  to 
a  restraint  on  anticipation  "  should  be  added  to  the  order :  Davies  y.  TreharrU 
Brewery  Co.,  W.  N.  (94)  198 ;  Form  3,  sup.  p.  886. 

Where  an  order  has  been  made  dismissing  an  application  by  the  Deft  a 
married  woman  with  costs,  the  Court  or  a  Judge  hsis  power  in  a  subsequent 
order  appointing  a  receiver  to  direct  that  those  costs  should  be  paid  out  of 
property  subject  to  a  restraint  on  anticipation:  Hood-Barrs  y.  Catkcart^ 
(1895)  1  a  B.  873. 

Under  Married  Women's  Property  Act,  1870. 

By  the  Married  Women's  Property  Act,  1870,  s.  11  (re-enacted  in  substance 
by  sects.  1  and  5  of  the  Act  of  1882),  a  married  woman  might  maintain  an 
action  in  her  own  name  for  the  recoyery  of  any  wages,  earnings,  money,  and 
property,  by  that  Act  declared  to  be  her  separate  property,  or  of  any  pro^rty 
Dolonging  to  her  before  marriage  and  which  her  husband  should,  oy  writing 
under  his  hand,  haye  agreed  with  her  should  belong  to  her  after  marriage  as 
her  separate  property,  and  was  to  haye  in  her  own  name  the  same  remedies 
against  all  persons  whatsoever  for  the  protection  and  security  of  such 
wages,  earnings,  money,  and  property,  and  of  any  chattels  or  other  property 
purchased  or  obtained  by  means  thereof  for  her  own  use,  as  if  sucn  wages, 
earnings,  money,  chattels,  and  property  belonged  to  her  as  an  unmarhed 
woman.  Under  this  section  a  married  woman  could  maintain  an  action  in 
her  own  name  against  a  wrongdoer  for  her  expulsion  from  a  beerhouse  in 
which  she  carried  on  business  separately  from  her  husband,  and  for  loss  of 
profits,  stock  in  trade,  and  fixtures  which  she  had  purchased  with  her 
separate  earnings :  Moore  y.  Bobinson,  48  L.  J.  Q.  B.  156. 

MAERIED  W03IAN  DEFENDAin? — LIABILITT  TO  BE  SUED. 

Under  Harried  Women's  Property  Act,  1882. 

The  liability  of  the  married  woman,  under  sect.  1,  sub-sect.  2,  of  the  Act 
of  1882  (v.  8up.  p.  887),  to  be  sued  otherwise  than  in  contract  is  general : 
Whiitaker  y.  Kershaw,  45  Ch.  D.  320,  0.  A. ;  but,  independently  of  the  Act  of 
1893  (v.  inf  p.  891),  her  liability  under  the  sub-section  to  be  sued  in  con- 
tract depends  upon  the  possession  by  her  of  separate  property,  free  from  any 
restraint  on  anticipation  (see  sect.  19)  at  the  time  of  entering  into  the  con- 
tract :  Stogdon  y.  Lee,  ( 1891 )  1  Q.  B.  661 ,  C.  A. ;  Palliser  y.  Gumey,  19  Q.  B.  D. 
519 ;  Be  Shakespear,  Deakin  y.  Lakin,  30  Ch.  D.  169 ;  Pelton  y.  Harrison,  (1891) 
2  Q.  B.  422,  C.  A. ;  Braunstein  y.  Lewis,  64  L.  T.  265  ;  Everett  y.  PaxUm,  65 
L.  T.  383 ;  Softlaiv  y.  Welch,  (1899)  2  Q.  B.  419,  C.  A. ;  Form  7,  sup.  p.  887 ; 
,  therefore,  Pit  suing  her  on  a  contract  entered  into  before  the  Act  of  1893, 
must  prove  that  she  had  at  the  time  of  entering  into  the  contract  free  separate 
property,  as  to  which  she  might  reasonably  be  deemed  to  haye  contracted : 
8.  CC. ;  Leak  y.  Driffield,  24  Q.  B.  D.  98  (not,  e.g.,  the  clothes  of  herself  and 
children,  8.  (7.) ;  secus,  where  the  action  is  not  grounded  on  contract,  e.g.,  to 
enforce  a  liabihty  on  her  part  to  refund  to  or  mdemnify  exors  or  trustees : 
Whiitaker  y.  Kershaw,  sup. ;  and  his  statement  of  claim  must  contain  an 
allegation  that  she  has  separate  property :  TeHey  y.  Griffith,  W.  N.  (87)  218 ; 
36  W.  E.  96 ;  57  L.  T.  673.        '^    *'     '  ^  -^     '  v    ^        i 
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As  tiie  Act  refers  to  fatoie  contracts,  it  does  not  enlarge  the  liability  of 
the  married  woman  to  be  sued  in  respect  of  engagements  or  contracts  entered 
into  preyionsly  to  the  Act :  Re  Roper ^  R,  v.  Doncaster,  39  Ch.  D.  482,  487  ; 
Conolan  v.  Leyland,  27  Ch.  D.  632 ;  Re  March,  Mander  v.  Harru,  27  Oh.  D, 
166,  C.  A. ;  TumhuU  v.  Forman,  15  Q.  B.  D.  234,  0.  A. 

A  mfe  is  liable  to  be  sued  by  her  husband  for  money  lent  by  him  to  her 
after  their  marriage,  or  paid  by  him  for  her  after  their  marriage  at  her 
request  made  before  or  after  the  marriage:  Butler  y.  -B.,  16  Q.  B.  D.  374, 
C.  A. ;  but  not  for  money  lent  to  her  or  paid  for  her  before  their  marriage, 
as  the  Act  of  1882  has  not  destroyed  the  common  law  doctrine  of  unity  of 
person :  8.  C,  14  Q.  B.  D.  831. 

TTnder  Harried  Women's  Property  Act,  1893. 

By  the  Married  Women's  Property  Act,  1893  (56  &  57  V.  c.  63),  s.  1, 
"  every  contract  hereafter  entered  into  by  a  married  woman,  otherwise  than 
as  agent, — (a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property  whether  she  is  or  is  not,  in  fact, 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when  she  enters 
into  such  contract ;  (b)  shall  bind*  all  separate  property  which  she  may  at 
that  time  or  thereafter  be  possessed  of  or  entitled  to  ;  and  (c)  shall  also  be 
enforceable  by  process  of  law  against  all  property  which  she  may  thereafter, 
while  discovert,  be  possessed  of  or  entitled  to ;  provided  that  nothing  in  tiiis 
section  contained  shall  render  available  to  satisfy  any  liability  or  obligation 
arising  out  of  such  contract  any  separate  property  which  at  that  time  or 
thereafter  she  is  restrained  from  anticipating."  The  proviso  applies  to  all  the 
preceding  clauses,  and  therefore  has  been  held  to  protect  income,  subject  to  a 
restraint  on  anticipation,  which  has  accrued  due  after  the  divorce  of  the 
feme :  Barnett  v.  Howard,  (1900)  2  Q.  B.  784,  C.  A. 

Generally. 

The  trustees  of  the  separate  property  are  not  necessaiy  parties  :  Pike  v. 
Fiizgibbon,  17  Ch.  D.  454,  0.  A. ;  Re  Peace  and  Waller,  24  Ch.  D.  405,  407, 
C.  A. ;  Pimrd  v.  Htne,  5  Ch.  274 ;  Davies  v.  Jenkim,  6  Ch.  D.  728 ;  Flmver 
V.  Buller,  15  Ch.  D.  665;  Durrani  v.  Ricketta,  8  Q.  B.  D.  177 ;  but  any  order 
made  in  their  absence  must  be  without  prejudice  to  anv  claims  they  may 
have  against  the  trust  estate:  Collett  v.  IHckenaon,  11  Cn.  D.  687,  Form  6, 
in/,  p.  898,  Re  Peace  and  Waller,  sup. 

The  Court  will  not  grant  an  injunction  to  restrain  the  married  woman  from 
dealing  with  her  separate  estate  imtil  the  Fit  has  established  his  right  by 
obtaining  judgment :  Robinson  v.  Pickering,  16  Ch.  D.  660,  C.  A. ;  Nat,  Prov, 
Bank  v.  Thomas,  24  W.  B.  1013. 

It  has  now  been  decided  (notVithstanding  authority  to  the  contrary,  see 
Hodgson  v.  Williamson,  15  Ch.  D.  87 ;  VaugJian  v.  Walker,  6  Ir.  Ch.  Rep. 
471 ;  8  Ir.  Ch.  Eep.  458 ;  Norton  v.  Turvill,  2  P.  W.  144)  that  the  defence  of 
the  Statute  of  Limitations  is  available  in  respect  of  a  claim  against  the 
separate  estate  of  a  married  woman :  Re  Lady  Hastings,  Hallet  v.  Hastings,  35 
Ch.  D.  94,  C.  A. ;  and  see  Re  Roper,  R,  v.  Doncaster,  39  Ch.  D.  482,  489. 

A  divorced  wife  should  be  sued  in  her  maiden  name  :  see  Evans  v.  Carring" 
tan,  6  Jur.  N.  S.  268;  7  Jur.  N.  S.  197;  29  L.  J.  Ch.  330;  1  L.  T.  229;  8 
W.  E.  113;  Hamer  v.  Tilsley,  8  W.  R.  20;  1  Johns.  486;  29  L.  J.  Ch.  32; 
5  Jur.  N.  S.  1344. 

Ante-nuptial  Debts. 

By  the  Married  Women's  Propertv  Act,  1882,  s.  13,  **  A  woman  after  her 
marriage  shall  continue  to  be  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  debts  contracted,  and  all  contracts  entered  into  or 
wrongs  committed  by  her  before  her  marriage,  including  any  sums  for  which 
she  may  be  liable  as  a  contributory  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  under  and  by  virtue  of  the  Acts  relating  to 
joint-stock  cos ;  and  she  may  be  sued  for  any  such  debt  and  for  any  liability 
m  damages  or  otherwise  under  any  such  contract,  or  in  Respect  of  any  such 
Wrong;  and  all  sums  recovered  against  her  in  respect  thereof  or  for  any 
costs  relating  thereto  shall  be  payable  out  of  her  separate  property ;  and  as 
between  her  and  her  husband,  unless  there  be  any  contract  between  them 
to  tiie  contrary,  her  separate  property  shall  be  deemed  to  be  priniarily 
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liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  aU  dama^  or  oosto 
reooyered  in  respect  thereof :  Proyided  always,  that  nothing  in  this  Act  shall 
operate  to  increase  or  diminiflh  the  liability  of  any  woman  married  before  the 
commencement  of  this  Act  for  any  sudh  debt,  contract,  or  wrong  as  afore- 
said, except  as  to  any  separate  property  to  which  she  may  become  entitled 
by  virtue  of  this  Act,  and  to  which  she  would  not  haye  been  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed,  or  otherwise,  if  this  Act  had 
not  passed." 

A  judgment  debt  reooyered  afi;ainst  a  married  woman  during  a  former 
coveiture  is  a  debt  contracted  before  her  marriage  within  this  section :  Jay 
V.  Bobinson,  25  Q.  B.  D.  467,  0.  A. ;  Pelton  y.  Harriwn,  (1891)  2  a  B. 
422,  0.  A. 

By  s.  15,  the  husband  and  wife  may  be  jointly  sued  for  the  ante-nuptial 
debts  or  liabilities,  but  if  it  appears  that  the  husliand  is  not  liable  (as  to  wnich 
V,  inf,  p.  919)  he  is  to  haye  judgment  for  his  costs  of  defence  whatever  may 
be  the  result  of  the  action  against  the  wife ;  and  if  it  appears  that  he  is  liable 
for  the  debt  or  damages  recovered  or  any  part  tiiereof  the  judgment  to  the 
extent  of  the  amount  for  which  the  husband  is  liable  is  to  be  a  joint  judg- 
ment against  the  husband  ^rsonally  and  .against  the  wife  as  to  her  separate 
property ;  and  as  to  the  residue  a  separate  judgment  against  the  wife  as  to 
ner  separate  property  only. 

As  u>  the  liability  of  ^e  separate  property  in  respect  of  ante-nuptial  debts, 
V,  inf.  pp.  903,  918. 


JXTDGMENT  AQAIMrST  MAWiTICD  WOKAN. 

Ponn. 

Under  the  Act  of  1882,  judgment  against  a  mairied  woman,  having  regard 
to  sect.  1,  sub-sect.  2,  and  sect.  19,  must  expressly  state  that  execution 
is  to  be  limited  to  her  separate  property  not  subject  to  any  restraint  on 
anticipation,  imless  by  reason  of  sect.  19  of  the  Act  tiie  property  be  liable  to 
execution  notwithstanding  such  restraint:  Scott  y.  MarUy,  20  Q.  B.  D.  120, 
132 ;  see  Form  1,  sup,  v.  885 ;  and  see  Bursill  v.  Tanner^  13  Q.  B.  D.  691 ; 
NicholU  V.  MorgaUy  16  L.  E.  Ir.  409 ;  Johnstone  v.  Brotvne,  18  L.  B.  Ir.  428. 

Where  the  action  is  groiuided  on  the  contract  of  a  married  woman,  who 
has  subsequentiy  become  discovert,  entered  into  by  her  during  coverture 
after  the  passing  of  the  M.  W.  P.  Act,  1882,  and  before  the  passing  of  the 
M.  W.  P.  Act,  1893  (v.  8up,  p.  891),  the  judgment  must  be  according  to  the 
form  in  8coU  v.  Mortey,  with  such  verbal  alterations  as  are  necessary  to  adapt 
that  form  to  a  judgment  against  a  widow :  Boftlaw  v.  WeUh,  (1899)  2  Q.  B. 
419,  0.  A. ;  Form  7,  *w^.  p.  887;  see  Pelton.y.  Harrison,  (1891)  2  Q,  B.  422, 
0.  A. ;  Stogdon  v.  Lee,  (1891)  1  Q.  B.  661,  C.  A. ;  Pailiser  v.  Gumey,  19 
Q.  B.  D.  619;  Re  Shakespear,  Deakin  v.  Lakin,  30  Ch.  D.  169;  Be  Wheder^a 
Settlement,  Briggs  v.  Byan,  (1899]  2  Oh.  717,  C.  A. 

As  to  the  form  of  judgment  wnere  the  husband  and  wife  are  jointly  sued 
for  an  ante-nuptial  debt  or  liability,  see  Married  Women's  Property  Act, 
1882,  8.  15,  sup. 

In  respect  of  an  ante-nuptial  debt  the  liability  of  the  wife  at  common  law 
is  unaffected  by  the  M.  W.  P.  Act,  and  a  personal  judgment  may  go  a^dnst 
her :  Bobinaon^  Co,  y.  Lynes,  (1894)  2  Q.  B.  577 ;  Ax/ord  v.  Beid,  22  Q.  B.  D. 
548,  553,  0.  A. ;  sup.  Form  2,  p.  885  (explaining  Doume  v.  Fletcher,  21 
Q.  B.  D.  11);  London  and  Provincial  Bank  y.  Bogle,  7  Oh.  D.  773;  Be 
Hedgeley,  Small  v.  H.,  34  Oh.  D.  379. 

Where  a  married  woman  administratrix  is  ordered  to  pay  into  Court  a 
sum  of  money  belonging  to  the  estate  of  the  intestate,  and  shown  by  her 
account  of  the  intestate's  personal  estate  to  be  in  her  possession,  and  there  is 
no  evidence  that  she  has  committed  a  devastavit,  the  order  should  be  in  the 
common  form,  and  if  she  fails  to  comply  with  the  order  the  Court  has  iuris- 
diction  to  make  an  order  for  attachment  against  her :  In  re  Turnbull,  (1900) 
1  Ch.  180.  But  aemble,  if  the  object  of  the  order  were  not  to  secure  the 
fund,  but  to  compel  her  to  make  good  loss  by  her  devastavit,  the  order  must 
be  in  the  form  prescribed  in  ScoU  v.  Morley,  eup,  p.  885,  and  no  attachment 
for  non-compliance  with  it  could  so :  S.  C. 

A  jud^ent  recQve^  against  u^e  separate  estate  of  a  married  woman  in 
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lespect  of  an  engagement  not  within  the  Act  of  1882  binds  only  so  much  of 
the  separate  estate  as  the  married  woman  was  entitled  to  at  the  time  when 
the  engagement  was  entered  into,  and  as  remains  undisposed  of  at  the  time 
of  the  judgment,  and  does  not  affect  separate  estate  acquired  subsequently 
to  the  engagement:  Fike  v.  Fitzgibbon,  17  Ch.  D.  454,  C.  A.  (reversing 
S.  C,  14  Ch.  D.  837,  and  Fl(nv€r  v.  Btill^,  15  Ch.  D.  665) ;  Chapman  y. 
^*99p9  11  Q>'  B.  D.  27 ;  and,  therefore,  the  proper  inquiry  to  be  inserted  in 
the  judgment  is,  what  was  the  separate  estate  which  the  married  woman  had 
at  the  tmie  of  contracting  the  debt  or  engagement,  and  whether  that  separate 
estate  or  any  part  of  it  still  remains  capable  of  being  reached  by  the  judg* 
ment  and  execution  of  the  Court :  Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  0.  A. ; 
see  Form  4,  in/,  p.  897;  and  see  Durrani  v.  Ricketts,  8  Q.  B.  D.  177; 
Olouceeierahire  Banking  Co.  v.  Phillips,  12  Q.  B.  D.  533 ;  Gallagher  v.  Nugent, 
8  L.  E.  Ir.  353 ;  Be  Boper,  B.  v.  Doncaster,  39  Ch.  D.  482,  491 ;  Lewin, 
946—948. 

Property  settled  on  a  feme  sole  for  her  separate  use,  with  restraint  on 
anticipation  during  coyerture,  will  not,  on  her  marriage  subsequently  to  the 
Act  of  1882,  be  protected  against  her  ante-nuptial  creditors :  Kirk  y.  Murphy, 
30  L.  B.  Ir.  508. 

Judgment  by  Default 

When  application  is  made  for  judgment  against  a  married  woman  in 
default  of  appearance,  inasmuch  as  the  execution  will,  by  the  judnnent  be 
limited  in  the  manner  directed  in  Scott  y.  Morley,  sup,  p.  885,  it  wul  not  be 
necessary  in  any  case  to  require  an  alle^tion  to  be  inserted  in  the  statement  of 
claim  that  the  married  woman  was  entitled  to  separate  estate  at  the  time  the 
contract  was  entered  into :  P.  M.  B.  17. 

Effect  of  Judgment. 

Judgment  in  the  form  in  Scott  y.  Morley,  sup,  p.  885,  is  not  a  judgment 
against  the  married  woman  personally,  and  therefore  does  not  constitute  a 
'*  debt  due  from  her*'  within  sect.  5  of  the  Debtors  Act,  1869,  capable  of 
being  enforced  by  committal :  Scott  y.  Morley,  sup, ;  Meager  y.  Pellew,  14 
Q.  B.  D.  973,  C.  A. ;  DraycoU  y.  Harrison,  17  Q.  B.  D.  147 ;  Jay  y.  Bobin^ 
»on,  25  Q.  B.  D.  467,  474,  C.  A. ;  or  upon  which  (apart  from  sect.  1,  sub- 
sect.  5  of  the  Act  of  1882)  bankruptcy  proceedings  can  be  grounded  against 
her :  Be  Gardiner,  Exp,  Cotdson,  20  Q.  B.  D.  249 ;  Exp,  Jones,  Be  Grissell, 
12  Ch.  D.  484,  C.  A. ;  Be  EllioU  (1900),  2  I.  B.  439 ;  though  she  is  trading 
separately  from  her  husband  under  a  firm  name :  Be  Frances  Handford  &  Co,, 

il899)  1  Q.  B.  566,  C.  A. ;  or  has  become  discoyert  by  the  death  of  her 
Lusband  after  the  judgment:  Be  Hewett,  Exp,  Levetie,  (1895)  1  Q.  B.  328; 
but  it  is  a  "  judgment"  within  O.  XLV,  1,  enforceable  by  garnishee  pro- 
ceedings :  Holtby  y.  Hodgson,  24  Q.  B.  D.  103,  C.  A. ;  and  see  Softlaw  y. 
Welch,  (1899^  2  a  B.  419,  C.  A. 

And  as  the  execution  is  fin  conformity  with  sect.  1,  sub-sect.  2  of 
the  Act,  Bup,  p.  887)  limitea  to  the  free  separate  property  of  the  feme 
at  the  time  when  judgment  is  recoyered,  money,  suoject  io  a  restraint 
on  anticipation,  which  accrues  due  to  her  after  the  jud^ent  cannot 
be  affectea  by  any  kind  of  process  (receiyer,  sequestration,  charging 
order  or  otherwise) :  Hood-Barrs  y.  Cathcart,  (1894)  2  Q.  B.  559,  C.  A. ; 
Whiteley  y.  Edwards,  (1896)  2  Q.  B.  48,  0.  A. ;  Galmoye  y.  Cowan, 
68  L.  J.  Ch.  769;  and  see  Chapman  y.  Biggs,  11  Q.  B.  D.  27;  Cox  y. 
Bennett,  (1891)  1  Ch.  617,  C.  A. ;  but  income,  subject  to  a  restraint  on  antici- 
pation, and  accrued  due  at  or  before  the  date  of  the  judgment  is  for  this 
purpose  free  separate  property:  Hood-Barrs  y.  Heriot,  (1896^  A.  C.  174, 
reyersing  C.  A.,  (1895)  2  Q.  B.  212,  and  oyerruling  the  reasonmg  in  Hood- 
Barrs  y.  Cathcart,  (1894)  2  Q.  B.  559,  570,  C.  A. 

If  she  has  no  separate  property,  she  cannot  be  imprisoned  for  non-payment 
of  the  costs  of  the  action :  Be  Walker,  55  J.  P.  551. 

The  rule  of  King  y.  Hoare,  13  M.  &  W.  494,  and  Kendall  y.  Hamilton, 
4  App.  Ca.  604,  whereby  judgment  recoyered  against  one  of  two  joint  con- 
tractors is  a  bar  to  an  action  against  the  other,  applies  to  the  case  of  a  married 
woman  contractor,  in  respect  of  her  separate  property:  Hoa/re  y.  Niblett, 
(1891)  2  Q.  B.  781,  C.  A. ;  but  judgment  against  her  is  no  bar  to  a  judgment 
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against  lier  luLBband,  as  his  is  not  a  joint  liability  within  the  role :  Beck  y. 
Pierce,  23  Q.  B.  D.  316,  0.  A. 


Execution. 

The  remedy  against  the  property  of  the  married  woman  vested  in  tmstees 
for  her  for  her  separate  use  has  been  in  the  nature  of  equitable  execution, 
by  the  appointment  of  a  receiyer  (who  does  not  interfere  with  the  possession 
of  the  trustees,  but  receiyes  from  them  what  they  would  otherwise  pay  to 
the  feme :  Be  Peace  and  Waller,  24  Ch.  D.  405,  C.  A.),  or  by  a  direction  to 
the  trustees  to  pay ;  and  if  any  proceedings  are  pending  between  the  married 
woman  and  her  creditor,  the  order  may  be  obtained  in  such  proceedings 
without  instituting  a  fresh  action :  Be  Peace  and  Waller ,  sup, ;  M' Gurry  y. 
White,  16  L.  B.  Ir.  322 ;  and  this  mode  of  execution  is  ayailable,  though 
the  interest  of  the  wife  is  reyersionary  only :  Fttggle  y.  Bland,  1 1  Q.  B.  JL). 
711 ;  and  the  Pit,  who  had  obtained  judgment  against  husband  and  wife, 
was,  upon  his  ex  parte  application,  appointed  receiyer  of  the  income  of  such 
interest,  if  any :  S.  C,  (followed  in  Tyrrell  y.  PainUm,  (1895)  1  Q.  B.  202, 

A  direction  that  an  inquiry  is  to  be  held  as  to  the  estate  of  a  married 
woman  against  whom  judgment  has  been  obtained,  with  a  yiew  to  ascertain 
if  she  has  separate  property  free  from  restraint  on  anticipation,  does  not 
authorize  the  examination  of  any  person  other  than  the  judgment  debtor : 
Hood'Barra  y.  Jleriot;  Exp.  Blyth,  (1896)  2  Q.  B.  338,  0.  A. ;  and  as  to  the 
jurisdiction  of  the  Court  to  enforce  by  attachment  a  judgment  against  her 
m  respect  of  money  preyed  to  haye  come  into  her  hands  as  admix,  see  Be 
Tunihull,  (1900)  1  Ch.  180,  sup.  p.  892. 

An  order  for  payment  of  costs  by  a  married  woman,  suing  without  a  next 
friend  under  the  Act  of  1882,  may  be  enforced  against  any  separate  property 
to  which  she  is  entitled,  free  from  restraint  on  anticipation,  at  the  time  when 
the  order  is  made:  Cox  y.  Bennett,  (1891)  1  Ch.  617,  C.  A.;  and  if  the 
order  is  for  payment  to  the  trustees  in  whose  hands  the  arrears  are,  they 
may  retain  the  money  in  discharge  of  the  costs :  Ibid, 

Costs  payable  to  a  widow  may  be  set  off  against  costs  giyen  against  her 
during  coverture  in  a  previous  action  by  her :  Pelton  y.  Harrieon  (No-  2), 
(1892)  1  a  B.  118,  C.  A. 

ACTION  AGAINST  HTISBAND. 

By  the  Married  Women's  Property  Act,  1882,  s.  14,  a  husband  is  to  be 
liable  for  the  debts  of  his  wife  contracted,  and  for  all  contracts  entered  into, 
and  wrongs  committed  by  her,  before  marriage  rincluding  her  liability  as  a 
contributory  under  the  Acts  relating  to  joint  stock  cos),  **  to  the  extent  of  all 
property  whatsoever  belonging  to  his  wife,  which  he  shall  have  acquired,  or 
become  entitled  to,  from  or  through  his  wife,  after  deducting  any  sums  for 
which  judgment  may  have  been  bond  fide  recovered  against  mm  in  any  pro- 
ceeding at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as  aforesaid ;  but  he 
shall  not  be  liable  for  the  same  any  further  or  otherwise ;  and  any  Court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall  have  power  to  direct 
any  inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  sucn  property.  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  liability  of  any  husband  mdrried  before  the  commencement  of 
this  Act,  for  or  in  respect  of  any  such  debt  or  other  liability  of  his  wife  as 
aforesaid." 

The  Act  does  not  abolish  the  general  liability  of  a  husband  for  the  wrong- 
ful act  of  his  wife  which  is  not  in  the  nature  of  a  breach  of  trust  or  devastavit 
(v.  s.  24,  inf.  p.  924) :  Seroka  v.  Kattenburg,  17  Q.  B.  D.  117  ;  nor  the  means 
of  effecting  a  contract  by  her,  but  committed  independently  of  it :  Earle  v. 
Kingscote,  (1900)  1  Ch.  203  ;  (1900)  2  Ch.  585,  0.  A. ;  Liverpool  Adelphi  Loan 
Association  y.  Fairhurst,  9  Ex.  422 ;  Wright  y.  Leonard,  11  0.  B,  N.  S.  268. 
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The  husband  cannot  be  made  liable  under  the  Act  on  a  cause  of  action 
which  is  barred  as  against  the  wife  by  the  Statute  of  Limitations,  nor  will 
acknowledgment  or  part  payment  hj  her  keep  such  cause  of  action  aliye  as 
against  him  :  Beck  y.  Fierce,  23  Q.  B.  D.  316. 

As  to  service  on  husband  and  wife,  v,  sup.  Vol.  I.  p.  10. 

By  the  Married  Women's  Property  Act,  1870,  a.  12,  a  husband  was  not  to 
be  bable  by  reason  of  any  marriage  after  the  Act  for  the  debts  of  his  wife 
contracted  before  marriage.  By  the  Amendment  Act  of  1874  f37  &  38  Y. 
c.  50)  his  liability  was  restored,  but  confined  to  the  extent  of  tne  property 
of  the  wife,  as  enumerated  in  s.  5,  received  or  which  ought  to  have  been 
received  by  him ;  but  if  he  did  not  claim  the  limit  to  his  liability,  he  was 
liable  as  at  the  common  law.  If,  therefore,  he  relied  on  the  Act,  he  was  put  to 
claim  the  benefit  of  it  in  his  defence:  Matthews  y.  Whittle^  13  Ch.  D.  811. 
This  liability  of  the  husband  ceased  on  the  death  of  his  wife  :  Bell  y.  Stocker^ 
10  Q.  B.  D.  129  ;  and  he  was  not  liable  for  a  debt  contracted  by  the  wife 
before  the  marriage  in  Jersey,  although  by  the  law  of  that  island  a  husband 
is  liable  to  the  ante-nuptial  debts  of  his  wife :  De  Oreuchi/  v.  Wills,  4  C.  P.  D. 
362 ;  and  as  to  the  effect  of  the  section,  see  Fear  v.  Castle,  8  Q.  B.  D.  380. 

Notwithstanding  the  Act  of  1874,  a  husband  was  held  liable  in  full,  as 
contributory  under  sect.  78  of  the  Companies  Act,  1862,  in  respect  of  shares 
held  by  his  wife :  Be  W.  of  England  Bl\,  Exp,  Hatcher,  12  Ch.  D.  284;  but 
see  Buckley,  234 ;  and  see  now  sect.  14  of  the  Act  of  1882,  sup,  p.  894. 


8T710CABY  BECISIOK  OF  QUESTIONS  BETWEEN  HUSBAND  AND  WIFE  AS  TO 

FBOPEETY. 

By  the  Married  Women's  Property  Act,  1882,  s.  17,  *'  in  any  question 
between  husband  and  wife,  as  to  the  title  to  or  possession  of  property,  either 
party,  or  any  bank,  corporation,  company,  public  body,  or  society,  in  whose 
Dooks  any  stocks,  funds,  or  shares  of  eiUier  party  are  standing,  may  apply 
by  summons  or  otherwise  in  a  summary  way  to  any  Judge  of  the  Hi^h 
Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property  is  in 
England  or  Ireland,  or  (at  the  option  of  the  applicant,  irrespectively  of  the 
value  of  the  property  in  dispute)  in  England  to  the  Judge  of  the  County 
Court  of  tkie  district  .  .  .  and  the  Judge  of  the  High  Court  of  Justice,  or  of 
the  Counby  Court  ...  (as  the  case  may  be^,  may  make  such  order  with 
respect  to  the  property  in  dispute,  and  as  to  tne  costs  of  and  consequent  on 
the  application,  as  he  thinks  fit,  or  may  direct  such  application  to  stand  over 
from  tune  to  time,  and  any  inquiry  touching  the  matters  in  question  to  be 
made  in  such  manner  as  he  shall  think  fit :  l^rovided  always,  that  any  order 
o!  a  Judge  of  the  High  Court  of  Justice  to  be  made  under  the  provisions  of 
this  section  shall  be  subject  to  appeal  in  the  same  way  as  an  oraer  made  by 
the  same  Judge  in  a  suit  pending,  or  on  an  equitable  plaint  in  the  said  Court 
would  be ;  and  any  order  of  a  County  .  .  .  Court,  under  the  provisions  of 
this  section,  shall  be  subject  to  appeal  in  the  same  way  as  any  oUier  order 
made  by  the  same  Court  would  be,  and  all  proceedings  in  a  County  Court 
.  .  .  under  this  section,  in  which,  by  reason  of  the  value  of  the  property  in 
dispute,  such  Court  would  not  have  had  jurisdiction  if  this  Act,  or  the 
Married  "Women's  Property  Act,  1870,  had  not  passed,  may,  at  the  option  of 
the  Deft  or  respondent  to  such  proceedings,  be  removed  as  of  right  into  the 
High  Court  of  Justice  ...  by  writ  of  certiorari  or  otherwise,  as  may  be  pre- 
scribed by  any  rule  of  such  High  Court ;  but  any  order  made,  or  act  done  in 
the  course  of  such  proceedings,  prior  to  such  removal,  shall  be  valid,  imless 
order  shall  be  made  to  the  contrary  by  such  High  Court :  Provided  also,  that 
the  Judge  of  the  High  Court  of  Justice,  or  ol  the  County  Court,  ...  if 
either  party  so  require,  may  hear  any  such  application  in  his  private  room : 
Provided  also,  that  any  such  bank,  corporation,  company,  public  body,  or 
society  as  aforesaid,  shall,  in  the  matter  of  any  such  application  for  the 
purposes  of  costs  or  otherwise,  be  treated  as  a  staKcholder  only.'' 
'Eox  toTTCL  of  application  under  the  section,  see  D.  C.  F.  1244. 
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Section  IE. — Separate  Estate. 

(i.)  separate  estate  independent  of  statxtte. 

1.  JtLdgment  establishing  and  directing  Paytneiit  of  a  Claim  by  a 
Creditor  against  a  Married  Woman^s  Separate  Estate. 

**  DECfLARE  that  Deft  M.  is  justly  and  truly  indebted  to  Pit  in  the 
sum  of  £146  I9s,  Sd.y  the  amount  of  the  bill  of  exchange  in  the 
pleadings  mentioned,  and  interest  thereon,  and  in  the  sum  of  £80,  the 
amoimt  of  the  cheque  therein  mentioned ;  And  Let  the  following  &c. : 

1.  An  account  of  what  is  due  in  respect  of  the  said  sums  and  interest; 

2.  An  account  of  the  separate  estate  of  Deft  M. ;  And  Let  what  on  the 
first-mentioned  account  shall  be  certified  to  be  due  be  paid  out  of  the 
separate  estate  of  Deft  M.  to  the  Fit  together  with  his  costs  of  cu^tion, 
such  costs  to  be  taxed,  &c." — ^Liberty  to  apply  as  to  payment,  and 
generally  as  advised. — McHenry  t.  Davies,  M.  R.,  8  March,  1870, 
B.  1210;  S.  C,  10  Eq.  88. 

But  as  to  the  proper  form  of  the  inquiry  as  to  separate  estate,  see  Pike  y. 
FitzgibboUf  inf.  Form  4,  and  p.  899. 

For  declaration  as  to  the  liability  of  a  wife's  separate  estate  under  and  by 
virtue  of  her  guaranty  for  her  husband's  debt,  with  accoimt  and  inquiry, 
and  liberty  to  JPlt  to  apply  as  to  redsing  the  amoimt  certified  to  be  due,  and 
taxed  costs,  by  sale  or  mortgage  of  the  separate  estate,  see  Morrdl  v.  Corwan, 
1877,  B.  1286 ;  25  W.  K.  808 ;  reversed,  7  Ch.  D.  151,  C.  A. 

2.  Judgment  cMrging  a  Married  Wbman^s  Interest  after  her  SusbancTs 
Banhmptcy  with  her  Debts  incurred  before  Marriage. 

^^  Declare  that  the  said  W.  Banking  Co.  are  entitled  to  a  charge 
upon  all  the  interest  of  the  Deft  M.  S.  under  the  indenture  of  settle- 
ment &c.  during  the  joint  lives  of  the  Defts  H.  S.,  and  M.  S.  his  wife, 
for  the  sums  due  to  the  said  Banking  Go.  in  respect  of  the  bills  of 
exchange  and  promissory  notes  in  the  bill  [statement  of  claim']  men- 
tioned, including  the  Pit's  [the  registered  public  officer']  costs  of  this 
action,  and  that  Deft  H.  [trustee]  is  entitled  to  take  any  costs  incurred 
by  him  in  this  action  separately  from  the  other  Defts  out  of  the  life 
interest  of  the  Deft  M.  S.  imder  tbe  said  settlement  in  priority  to  the 
Pit's  charge." — Account  of  what  is  due  to  the  Banking  Co.  in  respect 
of  the  said  bills  of  exchange  and  promissory  notes  according  to  the  said 
declaration,  and  for  Pit's  costs  of  this  action,  to  be  taxed ;  And  Let  the 
Deft  n.,  the  trustee  of  the  said  settlement,  after  retaining  his  said  costs 
(if  any)  to  be  taxed  by  the  taxing  master,  pay  and  apply  the  said  life 
interest  in  payment  and  satisfaction  of  what  shall  be  certified  to  be  due 
to  the  Pit  on  taking  the  said  account. — No  costs  allowed  to  Defts  H.  S. 
and  wife.— See  Chubb  v.  Stretch,  V.-C.  J.,  18  Feb.  1870,  A.  524;  9  Eq. 
555. 

For  a  declaration  that,  iinder  the  circumstances  of  the  case,  £.  I.  stock, 
separate  property  of  a  married  woman,  vested  in  the  trustee  of  her  marriage 
settlement,  was  to  be  considered  as  the  property  of  a  feTne  sole,  and  as  such 


fificr.  I1.3  Separate  tistaie.  897 

liable  in  e<raity  to  make  to  Fit  satisfaotion  for  so  much  of  the  debt  contracted 
by  her  while  a  feme  sole  as  he  has  not  been  able  to  recover  by  means  of  the 
outlawry  of  her  husband ;  with  an  account  of  what  remained  due  to  Pit, 
taxation  of  costs  and  payment  of  debt  and  costs  by  a  sale  of  the  stock  stand- 
ing in  the  names  of  the  married  womim  and  her  trustee,  see  Biscoe  y.  Kennedif^ 
1  Bro.  0.  C.  17,  n. ;  followed  in  Chubb  v.  Stretch,  sup,  p.  896. 

For  declaration  in  a  suit  to  administer  the  husband's  estate,  that  the 
business  (continued  after  marriage  with  the  husband's  permission  as  a 
separate  ousinesB),  stock-in-trade,  and  utensils,  as  such  existed  on  the  day 
of  the  marriage,  and  all  accumulations  since  that  time,  belong  to  the  widow 
in  her  own  right,  see  Aahworth  v.  Outram,  V.-O.  M.,  13  March,  1877,  A.  659 ; 
affirmed,  0.  A.  17  May,  1877,  A.  979 ;  6  Oh.  D.  923,  0.  A. 


3.  Separate  Estate  charged  with  Debt. 

Declare  that  such  of  the  separate  property  of  the  Deft  F.  as  was 
immediately  before  the  death  on  &c.  of  her  husband  K.,  and  at  this 
present  date  is  vested  in  her  or  in  any  other  person  or  persons  in  trust 
for  her,  excluding  any  separate  property  which  during  coyerture  she 
was  restrained  from  anticipating,  is  chargeable  with  the  payment  of 
the  amount  now  due  to  the  Fits  under  the  coyenants  contained  in  the 
indentures  dated  &c.,  and  with  the  Fits'  costs  of  this  action.  And  Let 
the  same  stand  charged  therewith  accordingly. — Pike  y.  Fttzgibbon, 
V.-C.  M.,  as  varied  by  the  Court  of  Appeal,  5  May,  1880,  B.  1326; 
28  March,  1881,  B.  603  ;  17  Ch.  D.  454,  C.  A. 

The  appeal  in  this  case  was  from  so  much  only  of  the  judgment  of  the 
Y.-C.  as  declared  that  the  separate  estate  whica,  during  coyerture,  the 
married  woman  was  restrained  from  anticipating  was  chargeable,  and  the 
Court  of  Appeal  varied  the  judgment  of  the  Y.-O.  by  substituting  the  word 
"  excluding     for  **  including." 

As  to  the  effect,  since  M.  W.  P.  Act,  1882,  of  the  death  of  the  husband  in 
removing  the  restraint,  see  Be  Wheeler* $  Settlement,  (1899)  2  Ch.  717. 


4.  Inquiry  as  to  Separate  Estate. 

Inquibb  what  separate  estate  the  said  [married  tooman]  had  at  the 
time  of  contracting  the  debt  or  engagement  in  question,  and  whether 
that  separate  estate,  or  any  part  of  it,  still  remains  capable  of  being 
reached  by  the  judgment  and  execution  of  the  Court. — See  Beport  of 
Pike  V.  Fitzgibbon,  17  Ch.  D.  at  p.  461,  C.  A. 


5.  Judgment  charging  against  her  Separate  Estate  a  Debt  incurred  by 

a  Married  Woman. 

Beglabe  that  the  separate  property  of  the  Deft  S.  H.,  at  the  date  of 
the  agreement  of  &c.,  vested  in  her,  or  in  any  other  person  in  trust  for 
her,  is  chargeable  with  the  payment  of  the  £ —  mentioned  in  the  said 
agreement  of  the  —  &c.,  with  interest  at  the  rate  £4  p.  c.  per  ann. 
from  &c.,  and  the  costs  hereafter  directed  to  be  paid ;  And  Let  the  same 
stand  charged  therewith  accordingly : — 1.  Account  of  what  is  due  to  the 
Fit  for  principal  and  interest  as  aforesaid  under  the  jsaid  agreexnent, 
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and  for  his  costs  of  this  action  (induding  the  costs  of  tliis  appeal),  such 
costs,  so  far  as  not  already  taxed,  to  be  taxed  &c.,  and  the  total  amount 
due  for  such  principal  and  interest  and  costs  to  be  certified  \  2.  Inquiry 
of  what  the  Deft  8.  H.'s  separate  property  consisted  at  the  date  of  the 
said  agreement,  and  in  whom  it  is  now  vested ;  3.  Inquiry  whether  any 
and  what  sum  is  due  in  respect  of  rates  or  taxes  on  the  leasehold  house 
and  premises  in  the  pleadings  mentioned,  and  for  which  Defts  S.  H. 
and  F.  H.  [hushand']^  or  either  of  them,  are  or  is  liable,  or  by  the  non- 
payment of  which  they,  or  either  of  them,  may  be  damnified. — Such 
sum  (if  any)  to  be  retained  and  satisfied  out  of  what  shall  be  certified 
to  be  due  on  taking  the  account  firstly  hereinbefore  directed. — Deft  F. 
[trustee]  to  be  at  liberty  to  retain  his  costs  of  this  action  to  be  taxed 
as  between  solr  and  client  out  of  any  trust  funds  (being  the  said 
separate  property  of  the  said  S.  H.)  that  may  be  in  his  hands. — 
Adjourn  further  consideration,  and  the  costs  of  F.  so  far  as  they  shall 
not  be  retained  by  him  out  of  the  said  separate  estate  as  aforesaid  &c. 
— Adapted  from  Picard  v.  Hine,  L.  C.  and  L.  J.  G.,  6  Dec.  1869,  B, 
3203  ;  5  Ch.  274.     * 

As  to  the  meaning  and  ofPect  of  this  judgment,  see  obseryations  in  Pike  t. 
Fxizgihhon,  17  Oh.  D.  460,  0.  A. 

6.  Amount  of  Debt  and  Costs  recovered  in  an  Action  against  a  Mar* 
ried  Woman^  declared  a  Charge  upon  her  Separate  Property j 
tcithout  Prejudice  to  any  Rights  of  her  Trustee  not  made  a 
Party. 

Tax  the  costs  of  the  Fit,  including  the  costs  of  this  application,  and 
declare  that  such  costs,  and  also  the  sum  of  £ —  [the  amount  recovered 
by  the  Pit  in  his  action  for  debt  for  goods  supplied  to  Deft  CD.,  a 
married  woman,  living  separate  from  her  husband,  unth  an  annuity  settled 
in  trust  for  her  separate  usel,  with  interest  on  the  said  sum  at  4  p.  c. 
per  ann.  from  the  date  of  this  order,  are  a  charge  upon  the  annuity 
payable  to  the  Deft  C  D.,  the  wife  of  B.  D.,  by  the  Deft  E.  [trustee'jf 
under  the  trusts  of  the  deed  of  separation  dated  &c. ;  but  this  order  is 
to  be  without  prejudice  to  any  rights  (claims)  of  the  said  £.  (against 
the  said  annuity). — Pit  C.  to  pay  the  taxed  costs  of  the  husband  B.  D., 
and  add  them  to  his  own. — Collett  v.  Dickinson,  Fry,  J.,  9  April,  1879, 

A.  1202;  11  Ch.  D.  687. 

For  decree  enforcing  against  a  married  woman's  separate  estate,  settied 
with  restraint  on  anticipation ,  a  judgment  for  her  ante-nuptial  debt  and 
costs,  and  costs  paid  to  the  husband  under  the  Married  Women's  Prox>erty 
Act,  1874,  s.  3,  see  London  Prov.  Bank  v.  Bogle,  V.-O.  B.,  25  Jan.  1878, 

B.  400 ;  7  Oh.  D.  773. 

7.  Declaration  of  Charge  on  Married  Wbman^s  Separate  Estate^ 

with  Account  and  Inquiry, 

Declabe  that  the  separate  estate  of  the  Deft  M.  T.,  which  was  on 
the  28th  July,  1875,  and  which  is  now  Tested  in  her  or  in  any  other 
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person  in  tmat  for  her,  was  chargeable  with  the  payment  of  the 
halance  remaining  due  to  the  Pits  as  the  holders  of  the  bill  of  ex- 
change for  £ —  in  the  pleadings  mentioned,  for  principal  and  interest 
and  expenses  as  therein  mentioned ;  And  Let  the  said  separate  estate 
of  the  said  Deft  stand  charged  with  the  payment  to  the  Pits  of  such 
halance  accordingly;  And  Let  the  following  &c. :  1.  An  account  of 
what  is  due  to  the  Pits  as  holders  of  the  said  bill  of  exchange  for 
principal  and  interest  and  expenses  as  aforesaid;  2.  An  inquiry  of 
what  the  separate  estate  of  the  Deft  M.  T.  consisted  on  the  said  28th 
July,  1875,  and  on  the  date  of  this  judgment,  and  in  whom  it  was  vested 
at  that  date,  and  whether  any  and  what  disposition  thereof  or  dealing 
therewith  by  the  said  Deft  M.  T.  has  been  made  since  the  aforesaid 
dates. — ^Adjourn  &c. — Liberty  to  apply. — Lancashire  and  Yorkshire 
Bank,  Ld.  y.  Tee,  V.-O.  H.,  22  Nov.  1875,  B.  1985. 

For  order  on  further  consideration  directing  taxation  of  the  costs  of  the 
trustee  of  the  settlement  under  which  the  Deft  M.  T.  was  entitled  to  separate 
estate,  and  declaring  them  a  char^  upon  so  much  of  the  sei)arate  estate  as 
she  was  entitled  to  without  restramt  on  anticipation,  in  priority  to  the  costs 
of  the  Pits,  and  to  the  amount  found  due  to  them,  see  8,  C,  Y.-C.  Hall, 
30  Nov.  1876,  B.  1925. 

For  decree  enforcing,  after  the  death  of  a  married  woman,  her  bond,  in 
which  she  had  joined  with  her  husband  as  a  surety,  against  her  separate 
estate,  which  was  declared  jointly  and  severally  liable  with  the  estates  of  the 
principal  debtor  and  her  husband  to  pay  the  amount,  with  an  account  of  her 
separate  estate  a^anst  her  exors,  see  Eeatley  v.  Thomas,  M.  B.,  25  Idar. 
1809,  A.  805 ;  15  Yes.  596,  604. 


NOTES, 
TRUST  FOR  SEPARATE  USE. 

No  particular  form  of  words  is  necessary  to  give  a  wife  separate  estate  in 
property,  provided  the  intention  of  excluding  the  marital  right  is  clearly 
indicated :  Massey  v.  Eowen,  L.  B.  4  H.  L.  288 ;  Green  v.  Britten^  1  D.  J.  &  S. 
649 ;  Stanton  v.  ffall,  2  Buss.  &  M.  180 ;  ffart/ord  v.  Power,  I.  B.  2  Eq.  204 ; 
Edwards  v.  Jones,  14  W.  B.  815  ;  Exp.  Killick,  3  Mont.  D.  &  D.  480. 

The  word  **  sole  "  has  no  fixed  technical  meaning  in  a  wUl,  and  when  used 
the  whole  instrument  must  be  looked  to  for  its  interpretation :  Massey  v. 
Rowen,  L.  B.  4H.  L.  297 ;  Oilhert  v.  Lewis,  1  D.  J.  &  S.  38 ;  Lewis  v.  Mathews, 
2  Eq.  177,  in  which  cases  gifts  "  for  her  sole  use,"  **for  her  sole  use  and 
benefit,"  **  for  her  sole  and  absolute  use  and  benefit,"  were  not  held  to  create 
separate  estate:  and  see  Farrow  v.  Smith,  W.  N.  (77)  21 ;  Be  Amies*  Estate, 
W.  N.  (80)  61. 

On  the  other  hand,  in  particular  cases,  the  following  expressions : — 

—  **  sole  use  and  benefit" :  Hartford  v.  Power,  I.  B.  2  Eq.  204;  Exp, 

Killick,  3  Mont.  D.  &  D.  480 ; 

—  ''  sole  use  and  benefit  absolutely  "  :  i2e  Tarsey^s  Trusts,  1  Eq.  561 ; 

—  ''sole  use  and  disposal":  Bland  v.  Dawes,  17  Gh.  D.  794;   and  see 

Baker  v.  Ker,  11  L.  B.  Ir.  3; 

—  "  Bole  benefit"  :  Green  v.  Britten,  1  D.  J.  &  S.  649 ; 

—  **  her  receipt  (for  a  legacy)  to  be  a  sufficient  discharge  to  the  exors  "  : 

I^e  V.  Prieaux,  3  Bro.  C.  C.  381 ;  Cooper  v.  Wells,  11  Jur.  N.  S.  293 ; 
13  L.  T.  319;  SurmanY.  Wharton,  (1891)  1  Q.  B.  491,  493; 

—  «  the  sole  and  separate  receipt  of  A.  fafter  her  husband's  death)  to  be 

a  complete  and  only  discharge  (for  each  payment  of  a  jointure 
rent-charge)  " :  Be  Molynexux^e  Estate,  I.  B.  6  £q.  411 ; 
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—  ''for the  benefit  and  use  of  E.  (then unmarried),  the  rents  or  profits 
of  which  estate  she  shall  receive  from  the  tenants  herself  while  she 
liyes,  whether  married  or  single '' :  OotUder  t.  Cammy  1  D.  F.  &  J. 
146; 
have  been  held  to  create  separate  use. 

Thus,  a  discretion  in  trustees  to  *'  pay,  apply,  and  dispose  of"  the  tnist 
funds  for  the  benefit  of  A.'s  widow  in  such  manner  as  they  should  think 
jmnyper,  was  held  to  justify  payments  to  her  during  second  marriage  for 
ner  separate  use :  Austin  y.  ^.,  4  Gh.  D.  233.  But  a  bequest  hj  a  testator 
to  his  widow  of  income  '*  to  be  expended  by  her  as  she  mi^ht  tmnk  fit  and 
proper,  and  agreeable  to  her  free  will  and  pleasure,''  did  not  giye  her  a 
separate  use  in  the  same :  Re  Oraham*s  Trusts,  20  W.  E.  289. 

As  between  the  widow  of  a  derk  in  the  East  India  Co.'s  seryice  and  her 
second  husband,  her  pension  from  the  **  Eegular  Widows'  Fund"  was  held  to 
be  for  her  separate  use :  Be  Peacock's  Trusts^  10  Ch.  D.  490. 

Where  the  gift  was  not  to  be  subject  to  the  debts  of  any  "future" 
husband,  it  was  held  that  the  separate  use  could  not  arise  until  after  the 
death  of  the  existing  husband :  King  y.  Lucas,  23  Ch.  D.  712,  C.  A. ;  and 
conyersely  where  an  annuity  during  &e  joint  liyes  of  husband  and  wife  was 
secured  to  the  wife  for  her  separate  use  by  a  deed  of  separation,  the  separate 
use  was  confined  to  the  existing  coyerture :  Stogdon  y.  Lee,  (1891)  1  Q.  B. 
661,  0.  A. 

A  trust  for  separate  use  during  the  ''joint  liyes"  of  husband  and  wife  is 
not  determined  by  the  dissolution  of  their  marriage  by  decree  of  the  Court : 
Hamilton  y.  H.,  (1892)  1  Ch.  396;  and  see  Be  Tredwell,  Jeffray  y.  T.,  (1891) 
2  Ch.  640. 

The  unauthorized  insertion  of  the  words  "  for  her  separate  use "  in  a 
decree  directing  a  sum  of  stock  to  be  set  apart  to  answer  a  life  annuity 
^yen  to  a  married  woman  when  single,  was  held,  in  the  absence  of  declara- 
tion to  that  effect,  not  to  giye  her  an  estate  to  her  separate  use,  and  was 
diaregarded :  Moore  y.  Walter,  11  W.  E.  713 ;  8  L.  T.  448. 

When  attached  to  a  gift  to  daughters  of  certain  shares,  followed  by  a 
contingent  gift  oyer  to  the  surviyors  of  the  daughters,  the  separate  use 
attaches  to  tne  contingent  as  well  as  to  the  original  shares :  Be  Jarman^s 
Trusts,  1  Eq.  71. 

In  a  marriage  settlement  the  word  "  sole  "  will,  it  seems,  be  more  readily 
construed  as  excluding  the  marital  right :  see  Massey  y.  Bowen,  L.  B.  4  H.  L. 
288,  297 ;  ISxp,  Bay,  1  Madd.  199. 

And  see  cases  collected,  Theobald,  Wills,  435,  436 ;  1  L.  C.  Eq.  6th  ed. 
544 ;  7th  ed.  654 ;  Lewin,  922  et  seq. ;  Day.  Cony.  yol.  iii.  P-  87. 

The  husband  may,  during  the  coyerture,  giye  any  specific  property  to  the 
wife  for  her  separate  use,  without  the  interyention  of  any  trustee :  Exp, 
Whitehead,  14  Q.  B.  D.  419,  C.  A. ;  Walter  y.  Hodge,  2  Sw.  92 ;  Lucas  y.  L., 
1  Atk.  270 ;  Lady  Cowper's  Case,  cited  in  Qraliam  y.  Londonderry,  3  Atk.  393 ; 
and  if  the  husband  permit  the  mf e  to  carry  on  a  business  separately  for  her 
own  benefit,  it  becomes  her  separate  property  :  Ashworth  y.  Ouiram,  5  Ch.  D. 
923,  C.  A. ;  Uxp,  Whitehead,  sup, ;  Slanning  y.  Style,  Calmadyy,  (7.,  3  P.  W. 
334,  338 ;  Pearse  y.  P.,  W.  N.  (77)  120. 

As  to  gifts  by  strangers  to  the  separate  use  of  a  married  woman,  and  the 
distinction  between  property  so  giyen  and  the  paraphernalia  of  the  wife,  see 
Macqueen,  Husbana  and  Wife,  3rd  ed.  p.  115 ;  Crawley,  Husband  and  Wife, 
p.  60.  And  that  the  ^neral  law  as  to  gifts  of  paraphernalia  has  not  been 
abolished  by  the  Married  Women's  Property  Act,  1882,  see  Tasker  y.  T.  and 
Lowe,  (1895)  P.  1. 

Oommunication  to  a  married  woman  of  an  intention  to  giye  her  10,000Z., 
"to  be  settled  as  might  be  most  agreeable  to  herself  and  her  husband," 
followed  by  payment  of  the  money  to  her  separate  account  at  a  bank,  was 
held  to  make  the  money  her  separate  property,  notwithstanding  it  was 
afterwards,  without  advice,  transferred  from  her  account  to  that  of  her 
husband  :  Carnegie  y.  C,  22  W.  E.  695,  783 ;  30  L.  T.  460 ;  31  L.  T.  7. 

The  effect  of  a  gift  for  the  sole  and  separate  use  of  a  married  woman, 
where  no  restraint  on  anticipation  is  imposed,  is  to  yest  the  property  in  her 
for  all  purposes  as  fully  as  if  she  were  a  feme  sole,  or  as  in  the  case  of  the 
like  gilt  to  a  man :  London  Chartered  Bank,  <kc,  y.  Lempriere,  L.  E.  4  P.  C. 
672,  595;  Taylor  y.  Meads,  4  D.  J.  &  S.  597  :  Lewin,  943,  953,  954. 
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Ptoperty  settled  on  the  marriage  of  a  woman  in  tnifit  as  she  should  during 
corerture  hy  deed  or  will  appoint,  and  subject  thereto  for  her  separate  use 
for  life,  and  absolutely  if  she  surviyed  her  husband,  is  her  separate  property 
80  as  to  be  bound  by  her  geneoral  engagements :  Mayd  y.  Fidd^  3  Ch.  D. 
587. 


aiOHTS  AND  LIABILITIES  IN  BESFECT  OF  SEPARATE  ESTATE. 

A  feme  covert  acting  with  respect  to  her  separate  estate  is  competent  to  act 
in  aU  respects  as  if  ^e  were  a/eme  sole :  see  Hulme  y.  Tenant f  1  Bro.  0.  0. 
16;  1  L.  C.  Bq.  644;  7th  ed.  654;  Peacock  v.  Monk,  2  Vez.  190;  London 
Chartered  Bank,  <fec.  y.  Lempriere,  L.  E.  4  P.  0.  572 ;  Skinner  v.  Todd,  30 
W.  E.  267  ;  Barber  y.  Oregson,  49  L.  J.  Exch.  731 ;  43  L.  T.  428,  0.  A. 

And  although  the  Ck>urt  will  not  make  a  decree  against  her  in  penonam 
fsee  Murray  v.  Barlee,  3  M.  &  K.  220;  Aylett  y.  Aahton,  1  M.  &  Or.  Ill ; 
Wame  y.  RouUedge,  18  Eq.  497 ;  National  Prov.  Bank  y.  Thomas,  24  W.  E. 
1013),  debts  incurred  by  her  on  the  credit  of,  or  with  intent  to  charge,  her 
separate  estate  would  always  (independently  of  the  recent  Acts)  bind  and  be 
eidoroed  against  such  separate  property :  Htdme  y.  Tenant,  sup, ;  Picard  y. 
Hine,  5  Ch.  276 ;  McHenry  y.  Davies,  10  Eq.  88 ;  aup.  Forms  1,6;  Bowling  y. 
Maguire,  LI.  &  Goo.  t.  Plunk.  1,  19 ;  as  also  her  guaranty  of  her  husband's 
debt :  MorreU  v.  Cowan,  6  Ch.  D.  166  (reyersed  on  other  grounds,  7  Ch.  D. 
151,  C.  A.) ;  and  with  costs  of  enforcing  the  charge :  S.  C,  As  to  the 
liability  of  a  married  woman  with  separate  estate  to  costs  in  the  Plrobate 
Diyiaion,  see  Morris  y.  Freeman,  3  P.  D.  65. 

General  Engagements. 

A  married  woman  would,  preyiously  to  the  Acts,  be  compelled  to  fulfil  her 
obligations  when  she  had  separate  property  which  could  be  made  ayailable 
for  the  purpose;  and  not  oidy  special  engagements,  as  bonds,  bills,  and 
promissory  notes,  but  also  her  general  engagements  would  bind  her  separate 
estate  if  ^own  to  haye  been  made  with  reference  to  and  iipon  the  faith  and 
credit  of  that  estate :  Johnson  y.  Gallagher,  3  D.  F.  &  J.  494,  514,  516 ; 
Vattghan  v.  Vanderstegen,  2  Drew.  363;  Bolden  y.  Nicholay,  3  Jur.  N.  8. 
884 ;  Oioejis  y.  Bickinson,  Cr.  &  Ph.  48 ;  Bavies  y.  Jenkins,  6  Ch.  D.  728 ; 
London  Chartered  Bank  of  Australia  y.  Lempriere,  L.  E.  4  P.  0.  572,  593 ; 
and  see  Pollock,  Contr.  65 ;  but  a  married  woman  did  not,  before  the  Acts, 
by  haying  separate  estate,  acauire  an  equitable  status  of  capacity  to  contract 
debts,  so  as  to  enable  her  to  oind  separate  estate  to  which  she  might  after- 
wards become  entitled :  Pike  y.  Fitzgibbon,  17  Ch.  D.  454,  C,  A. ;  sup.  Forms 
3,  4 ;  King  y.  Lucas,  23  Ch.  D.  712 ;  Myles  y.  Burton,  14  L.  E.  Ir.  258 ;  and 
see  Re  Roper,  R.  y.  Boncaster,  39  Ch.  D.  482,  488. 

Whether  such  obligations  and  engagemente  had  been  so  contracted 
depended  upon  the  circumstances  of  eacn  particular  case :  see  Mrs,  MaltheW" 
man's  Case,  3  Eq.  781 ;  Hartford  y.  Power,  I.  E.  3  Eq.  602 ;  and  see  Gordon 
y.  Silber,  25  Q.  JB.  D.  491,  where  hotel>keepers  were  held  entitled  to  a  hen 
on  the  separate  property  of  the  wife  staying  with  her  husband  at  the  hotel. 

The  intention  to  charge  her  separate  estete  might  be  implied,  e,g,,  where 
she  was  liying  separate  from  her  husband :  Johnsofi  y.  Gallagher,  3  D.  F.  &  J. 
494 ;  TulleU  y.  Armstrong,  4  Beav.  319 ;  Murray  y.  Barlee,  3  M.  &  K.  220 ; 
but  not  in  general  when  she  was  liying  with  her  husband:  Re  Bromley,  21 
W.  E.  166 ;  27  L.  T.  478 ;  and  the  intention  to  bind  the  separate  esteto  would 
be  inferred  when  by  her  next  friend  she  obtained  the  common  order  to  tax  her 
solicitor's  bill :  Re  Peace  and  Waller,  24  Ch.  D.  405,  C.  A. 

A  confirmation  by  a  feme  after  majority  of  a  coyenant  to  settle  pro- 
perty entered  into  by  her  when  an  infant  is  absolutely  binding,  and  it  ia 
not  competent  for  her  to  eJect,  from  time  to  time  during  coyerture  as  property 
falls  in,  whether  or  not  she  will  affirm  it :  Viditz  y.  O'Hagan,  (1899)  2  Ch. 
569,  per  Cozens-Hardy,  J.  (reyersed  on  other  grounds  in  C.  A.,  (1900J  2  Ch. 
87),  following  Edwards  y.  Carter,  (1893)  A.  C.  360,  H.  L.,  and  not  following 
Smith  y.  Lucas,  18  Ch.  D.  531 ;  and  see  Buckmaster  y.  B.,  36  Ch.  D.  21, 
C.  A. ;  8.  C,  nom.  Seaton  y.  8,,  13  App.  Ca.  61 ;  Buncan  y.  Bixon,  44  Ch.  D. 
211;  GreenhiU  y.  North  BrUish,  &c.  Ins.  Co.,  (1893)  3  Oh.  474;  HwrU  y. 
Jarman,  (1896)  2  Ch.  419. 
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The  Statute  of  Limitatioiifi  is  applicable  hj  analogy  to  an  action  against  a 
married  woman  in  respect  of  her  separate  estate :  Me  Lady  Hastings,  HaUett 
V.  Hastings,  85  Oh.  D.  94,  0.  A. ;  ^  Boper,  B.  v.  Doncaster,  39  Ch.  D. 
482,  489. 

Being  liable  to  make  good  her  contracts  out  of  her  separate  estate,  she  is 
also  entitled  to  their  benefit,  and  to  enforce  them  by  specific  performance 
when  willing  to  pay  the  consideration  out  of  her  separate  estate :  Bowling  y. 
Maguire,  LI.  &  Goo.  t.  Plunk.  1. 

The  liability  of  a  married  woman's  separate  estate  for  her  general  engage- 
ments did  not,  howeyer,  eiye  the  creditors  any  charge  upon  the  property ; 
and  pending  an  action  to  ootain  payment  of  a  debt  she  would  not  be  restrained 
from  alienating  her  separate  propeSrty :  Nat»  Frov,  Bank  y.  Thomas,  24  W.  E. 
1013 ;  Bohinson  y.  Pickering,  16  Ch.  D.  660,  C.  A. 

Where  a  married  woman  who  had  been  ordered  to  pay  costs  '*  out  of  her 
separate  property  "  was  entitled  to  a  share  comine  to  her  under  a  will,  and 
had  no  other  separate  property,  the  Court,  in  oraer  to  protect  the  persons 
entitled  to  the  oosts,  on  the  principle  of  KearM  y.  Leaf,  1  H.  &  M.  681, 
appointed  a  receiyer  of  the  fund:  Cummina  y.  Perkins,  (1899)  1  Ch.  16, 
C.  A. ;  Form  6,  aup.  p.  887. 

HisrepreseiLtatioii. 

She  will  not  be  allowed  to  disappoint  a  mortgagee  who  has  adyanced 
money  on  the  faith  of  misrepresentations  in  whicu  she  has  concurred: 
8harpe  y.  Foy,  4  Ch.  35;  Vaugkan  y.  Vanderstegen,  2  Drew.  363;  and  as 
against  a  purchaser  her  equity  to  a  settlement  might  haye  been  barred 
by  her  concurrence  in  a  fraudulent  representation,  eyen  though  made  under 
marital  coercion :  Be  Lushes  Trusts,  4  Ch.  591.  And  she  has  been  held  bound 
in  equity  to  make  good  a  representation  made  on  her  behalf  to  the  Court 
while  she  was  an  infant,  and  on  the  faith  of  which  a  marriage  and  settlement 
had  been  sanctioned :  Mills  y.  Fox,  37  Ch.  D.  153. 

If  by  false  representation  that  she  has  power  to  charge  her  reyersionary 
interest,  she  has  induced  the  person  adyancmg  the  money  not  to  inquire  into 
the  truth  of  her  statement,  her  separate  estate  is  liable  to  make  good  the 
fraud :  Oreen  y.  Lyon,  21  W.  B.  695 ;  and  so  if  she  executes  an  unacknow- 
ledged deed  for  yalue,  concealing  the  fact  of  her  marriage  and  describing 
herself  as  &/e7ne  sole :  Be  Mclntyre^a  Tr,,  21  L.  B.  Ir.  42 ;  and  see  Barrow  y. 
Manning,  W.  N.  (78)  122;  though  if  the  mortgage  deed  recites  the  settle- 
ment by  which  she  is  restrained  from  anticipation,  the  mortgagee  is  put  upon 
inquiry,  and  her  separate  estate  is,  it  seems,  not  liable :  Arnold  y.  Woodfiams, 
16  Eq.  29 ;  Hobday  y.  Peters,  28  Beay.  354. 

She  will  not  be  allowed,  by  the  exercise  of  a  general  power  of  appointment, 
to  disappoint  creditors  in  whose  fayour  she  has  charged  her  separate  estate : 
London  Chartered  Bank  y.  Lempriere,  L.  B.  4  P.  C.  572 ;  following  Johnson 
y.  QaUagher,  3  D.  F.  &  J.  494,  and  disapproying  the  decision  in  Shattock  y. 
8,9  2  £q.  188,  that  property  settled  to  the  separate  use  of  a  married  woman 
for  life,  with  power  to  appoint  the  reyersion,  is  not,  haying  been  appointed 
by  will,  liable  after  her  death  for  payment  of  her  debts;  and  see  Blatch/ordy. 
Woolley,  2  Dr.  &  Sm.  204. 

So  also  where  she  has  contracted  to  take  shares  in  her  own  name,  her 
separate  estate  is  liable  for  calls :  Mrs.  Matthewman's  Case,  3  £q.  781 ;  and  to 
indemnify  her  trustee  who,  on  the  faith  of  her  representations,  has  obtained 
an  allotment  of  new  shares,  against  calls  and  liabilities  incurred  on  her 
behalf :  Butler  y.  Cumpston,  7  £q.  16 ;  and  damages  may  be  recoyered  for 
breach  of  a  coyenant  by  her  to  exerdLse  a  general  power  of  appointment  in  a 
particular  way,  the  fund  appointed  by  her  in  another  way  bemg  assets  ayail- 
able  for  that  purpose :  Be  Parkin,  Hill  y.  Schwarz,  (1892)  3  Ch.  510. 

Where  she  nas  joined  her  husband  in  securing  a  loan  upon  her  separate 
estate  and  effected  a  policy  of  assurance  as  a  collateral  security,  she  cannot^ 
after  her  husband's  death,  obtain  the  policy-money  without  paying  off  the 
mortgage :  Wilder  y.  Eamm,  12  W.  B.  784,  1018 ;  33  L.  J.  Ch.  665 ;  10  Jur, 
N.  S.  759. 

Torts  or  Breaches  of  Trust 

But  althoi^h  a  wife's  separate  property  is  liable  for  contracts  made 
expressly  or  mferentially  with  intent  to  charge  it;  and  also  for  frauds 
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relatmg  to  the  separate  estate;  and,  where  not  restrained  from  anticipation, 
for  an  actual  appropriation  of  a  portion  of  the  estate  settled  to  her  separate 
use  {dive  y.  Carew,  1  J.  &  H.  199) ;  and,  where  restrained  from  anticipation, 
to  the  extent  of  the  arrears  of  income  already  due  {Pemberton  v.  McGill,  1  Dr. 
&  Sm.  266),  her  separate  estate  was  not  (previously  to  the  Married  Women's 
Property  Act,  1882,  v,  in/,  pp.  915  e<  eeq.)  liable  for  her  general  torts  or 
breaches  of  trust,  the  liability  for  which  atieu^ed  to  her  husband :  Wain/ord 
Y.  Heyl,  20  Eq.  321  ;  Arnold  v.  Woodhams,  16  Eq.  29;  Keays  v.  Lane,  I.  B. 
3  Eq.  1 ;  Be  Smith's  Estate,  40  L.  T.  389 ;  Dayiee  v.  Stanford,  61  L.  T.  234 ; 
and  V.  8up.  p.  894 ;  and  the  interest  of  a  married  woman  c.  q,  t.  would  not  be 
impounded  to  answer  a  breach  of  trust  if  she  did  not  take  an  active  part  in 
it,  but  merely  acquiesced  or  approved :  Sawyer  v.  S.,  28  Oh.  D.  595,  0.  A. ; 
but  see  now  the  Trustee  Act,  1893,  in/,  p.  910,  and  Lewin,  Trusts,  1121. 

An|;e-ntiptial  Debts. 

The  principle  that  debts  incurred  by  a  married  woman  might  be  enforced 
against  her  separate  estate  extended  to  her  debts  incurred  before  marriage, 
which  could  not  be  recovered  from  the  husband  by  reason  of  his  bankruptcy ; 
Chubb  y.  Stretch,  9  Eq.  655 ;  sup.  p.  896,  Form  2. 

Bankruptcy. 

Though  she  had  separate  property,  she  could  not  be  made  a  bankrupt : 
Exp.  HoUand,  9  Ch.  307 ;  Exp.  Jmes,  Re  Qfissell,  12  Gh.  D.  484,  0.  A. ; 
Exp,  CouUon,  Ee  Gardiner,  20  Q.  £.  D.  249;  and  see  Day  v.  Freund,  35 
L.  T.  551 :  25  W.  E,  222. 

A  married  woman  trading  separately  from  her  husband  by  the  custom  of 
London  might  be  made  bankrupt  in  respect  of  debts  contacted  in  such 
trading :  Lavie  v.  Phillips,  3  Burr.  1776 ;  Exp,  CarringUm,  1  Atk.  206. 

A  husband's  right  to  administer  to  his  wife's  estate  will  not  vest  in  his 
trustee  in  bankruj>tcy :  In  the  goods  o/  Turner,  12  P.  D.  18;  and  the  rule 
that  the  husband  is  trustee  of  the  separate  property  when  none  other  is 
appointed  applies  though  the  property  becomes  separate  by  virtue  of  a 
marriage  contract  entezed  into  in  a  foreign  country:  Exp,  Sibeth,  Re  8,, 
14  Q.  B.  D.  417,  0.  A. ;  so  that  such  propertywill  not  pass  to  his  trustee  in 
bankruptcy :  S.  C, ;  see  Exp.  Whitehead,  Re  W.,  14  Q.  B.  D.  419,  0.  A. 

And  see  further,  p.  916,  in/. 

Power  of  Disposition. 

A  married  woman,  where  not  restrained  from  alienation,  has,  as  incident 
to  her  separate  estate,  the  same  power  of  disposition  of  the  equitable  fee  hy 
deed  inter  vivos  or  by  wiU  as  if  she  were  a  /erne  sole :  Taylor  v.  Meads,  4  D.  J. 
&  S.  597 ;  Hall  v.  Waterhouse,  5  Giff.  64 ;  Pride  v.  Bubb,  7  Oh.  64 ;  provided 
that  the  equitable  fee,  and  not  a  mere  life  estate,  has  been  settled  for  her 
separate  use :  Trovibeck  y.  Boughey,  2  Eq.  534. 

By  the  Fines  and  Eecoveries  Act,  1833  (3  &  4  W.  IV.  o.  74),  a  married 
woman,  with  the  concurrence  of  her  husband,  was  enabled,  by  deed  acknow- 
ledged, to  convey  her  real  estate  and  bind  her  interest  therein,  though  not 
herself  personally :  Cro/ts  v.  MiddleUm,  8  D.  M.  &  Q-.  192;  Avery  y.  Qriffiny 
6  Eq.  606 ;  CahUl  v.  C,  8  App.  Ca.  420. 

A  declaration  of  trust  of  copyholds  is  a  *'  disposition "  within  the  Act,  and' 
if  made  by  deed  acknowledged  will  bind  her  customary  heir :  Carter  v.  C,,. 
(1896)  1  Ch.'62;  and  in  a  case  not  falling  within  20  &  21  V.  c.  57,  hor* 
equitable  reversionary  life  interest  in  a  sum  of  money,  properlj  invested  by 
trustees  upon  a  mortgage  of  land,  is  an  interest  in  land  withm  tiie  Act,  so* 
that  she  can  dispose  thereof  by  deed  acknowledged  and  with  her  husband's: 
concurrence:  Miller  v.  Collins,  (1896)  1  Oh.  573,  0.  A.,  overruling  Re  New- 
toti's  Tr.,  23  Oh.  D.  181 ;  and  see  Lewin,  914,  1168. 

Her  concurrence  in  a  sale  without  a  deed  acknowledged  was  inoperative  r 
Franks  y.  Bollans,  3  Ch.  717 ;  and  the  acknowledgment  would  not  be  supplied :: 
Lassence  v.  Tiemey,  1  Mac.  &  G.  551. 

It  has  been  held  that  since  the  Act  of  1882  the  husband's  concurrence) 
and  the  acknowledgment  are  no  longer  necessary  in  order  to  enable  her  to* 
conrey  the  legal  estate :  Re  Drummond  and  Davie,  (1891)  1  Oh.  524,  at  p.  531  r 
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e.g.y  in  the  cliaTacter  of  mortgagee  of  real  estate  to  secure  her  separate 
moneys :  Be  Brooke  and  Fremlin,  (1898)  1  Ch.  647 ;  and  under  sect.  52  of  the 
Conyeyancing  Act,  1881  (44  &  45  Y.  o.  41),  she  may  now  by  deed  acknow- 
ledged release  her  power  oyer  any  properhr  whether  real  or  personal  and 
whether  in  possession  or  reversion,  and  whetner  she  is  restrained  from  antici- 
pation or  not :  Be  ChUholm*$  Settlement,  (190n  2  Ch.  82 ;  Farwell,  Pow.  2nd 
ed.,  18;  but  as  trustee  of  real  estate,  notwitnstanding  the  M.  W.  P.  Acts, 
she  cannot  conyey  otherwise  than  with  the  concurrence  of  her  husband  and 
by  deed  acknowledged :  Be  Harknese  and  AlUopp,  (1896)  2  Ch.  358 ;  Form  2, 
inf,  p.  912. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  6,  land  yested  in  her  as 
a  bue  trustee  may  be  conveyed  by  her  as  if  she  were  a/emc  eole. 

Election  by  Harried  Woman. 

On  the  ground  that  she  shall  not  avail  herself  of  her  fraud  {Savage  v.  Foster ^ 

9  Mod.  35),  it  has  been  held  that  she  may  elect  so  as  to  affect  her  interest  in 
real  estate  without  deed  acknowledged,  and  that  effect  will  be  given  to  her 
election:  Barrow  v.  5.,  4  K.  &  J.  409;  WHloughhy  y.  Middleton,  2  J.  &  H. 
344;  Crawley,  79,  131. 

But  see  NichoU  v.  Jones,  3  Eq.  696,  where  an  agreement  to  compromise 
proceeding  in  the  Probate  Court  affecting  her  interest  in  real  estate  was 
held  not  binding,  and  could  not  be  enforced  against  her  in  the  absence  of 
deed  acknowledged,  although  the  agreement  had  been  acted  upon  and  pro- 
perty enjoyed  by  her  under  it :  Turner  v.  T.,  2  D.  M.  &  G.  28. 

She  may  also  elect  so  as  to  affect  her  interest  in  ]personalty:  Griggs  v. 
Oibson,  1  £q.  685;  where  not  restrained  from  anticipation:  Be  Vardon*8 
TrusU,  31  Ch.  D.  275,  C.  A. ;  Hamilton  v.  H,,  (1892)  1  Ch.  396;  Lady  BaU- 
man  v.  Faher,  (1897)  2  Ch.  223;  (1898)  1  Ch.  144;  Uaynes  v.  Foster,  (1901) 

I  Ch.  361 ;  Lewin  on  Trusts,  10th  ed.,  964,  965 ;  and  v.  inf.  p.  909 ;  but 
unless  the  case  faUs  within  Sir  E.  Malins'  Act  (20  &  21  Y.  c.  57)  (see  inf, 
p.  934),  she  cannot  resort  to  the  doctrine  of  election  in  order  to  dispose  of 
her  reversionary  interest  in  personalty :  Williams  v.  Mayne,  I.  B.  1  Eq.  519 
(not  following  Wall  v.  W,,  15  Sim.  513^ ;  and  as  she  has  an  absolute  power 
of  diBposition  over  property  settled  to  ner  separate  use,  she  can  elect  to  take 
it  as  land  or  money  as  if  she  were  sui  juris :  Be  Davidson,  Martin  v.  Trimmer, 

II  Ch.  D.  341,  C.  A. ;  and  as  to  her  power  to  elect  during  coverture  to  con- 
firm a  marriage  settlement  made  during  her  infancy,  see  Smith  v.  Lucas,  18 
Ch.  D.  531 ;  Wilder  v.  Figott,  22  Ch.  D.  263;  Hamilton  v.  H.,  (1892)  1  Ch. 
396;  GreenhillY.  North  British  and  Mercantile  Ins.  Co.,  (1893)  3  Ch.  474; 
Harle  v.  Jarman,  (1895)  2  Ch.  419;  Lewin  on  Trusts,  10th  ed.,  933,  934; 
Viditz  y.  O'Hagan,  (1899)  2  Ch.  669 ;  (1900)  2  Ch.  87,  C.  A.,  sup.  p.  901 ;  and 
that  the  mere  appointment  of  a  new  trustee  of  a  settlement  is  not  equivalent 
to  a  confirmation,  see  Haywood  y.  Tidy,  63  L.  T.  679. 

Savings. 

The  savings  of  a  wife's  separate  estate,  like  the  income,  become  her  separate 
estate  with  me  same  incidents:  Oore  v.  Knight,  2  Vem.  535;  Muggeridge  v. 
Stanton,  1  D.  F.  &  J.  107 ;  Brooke  v.  B.,  25  Beav.  342 ;  Duncan  v.  Cashin,  L.  B. 

10  0.  P.  554 ;  Be  Smith,  4  Jur.  N.  S.  1193 ;  Lewin,  874 ;  and  subject  to  the 
same  liability  in  respect  of  her  engagements :  Butler  v.  Cumpston,  7  £q.  16. 

And  similarly,  her  savings  out  of  alimony  allowed  to  her  after  a  divorce 
d  mensd  et  thoro,  before  1858,  became  her  own  property,  and  could  not  be 
claimed  by  her  husband  after  her  death :  Moore  v.  Barber,  13  W.  B.  935 ;  5 
Gifl.  43;  34  L.  J.  Ch.  667 ;  11  Jur.  N.  S.  539;  12  L.  T.  664;  and  so  out  of  a 
maintenance  allowed  on  separation:  Brooke  v.  B.,  25  Beav.  347 ;  or  to  the 
wife  of  a  lunatic,  living  apart  from  him,  under  an  order  in  lunacy,  not 
expressly  stating  that  the  allowance  was  for  her  separate  use :  Be  Ooods  of 
Tharp,  3  P.  D.  76,  C.  A.;  secus,  savings  out  of  money  supplied  by  the 
husband  for  household  purposes:  BarrcZk  y.  McCuUoch,  3  nf.  &  J.  114; 
Mews  Y.M.,  15  Beav.  529. 

If  income  not  originally  included  in  a  covenant  in  a  marris^  settlement 
to  settle  other  and  after-acquired  property  is  invested  by  the  wiie  during  the 
coverture,  the  investments  so  made  do  not  become  subject  to  the  covenant : 
Finlay  y.  Darling,   (1897)    1    Ch.  719 ;    considering   Lewis   v.  Madocks, 
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8  Ves.  150 ;  17  Ves.  48,  and  discussiiig  but  not  following  In  re  Bendy ^  (1895) 
1  Ch.  109 ;  and  see  Lewin,  943. 

Advancement, — Under  a  power  to  apply  for  her  advancement  or  benefit  a 
portion  of  the  capital  of  a  fund  settled  to  the  separate  use  of  a  wife  for  life, 
with  reniiainder  to  her  children,  trustees  have  been  allowed  to  make  an 
advance  to  the  husband  on  his  personal  security  for  the  purpose  of  setting 
him  up  in  business :  Re  Kershaw*s  TrustSy  6  Eq.  322  ;  but  an  advancement 
made  at  the  request  of  the  feme  with  knowledge  that  the  amount  would  be 
used  to  pay  a  debt  due  from  her  husband  to  one  of  the  trustees  was  held  to 
be  a  breach  of  trust :  Molyneux  v.  Fletcher,  (1898)  1  Q.  B.  648. 

Curtesy. — The  husband's  curtesy  attaches  to  estates  of  inheritance,  whether 
legal  or  equitable,  of  which  the  wife  is  seised  for  her  sei>arate  use :  Cooper 
V.  Macdonald,  7  Ch.  D.  258 ;  Appleton  v.  Rowley y  8  Eq,  139 ;  Harris  v.  Mott, 
14  Beav.  169;  FolleU  v.  Tyrer,  14  Sim.  125 ;  c(mtrdy  Moore  v.  Webster,  3  Eq. 
267 ;  and  the  law  in  this  respect  is  not  altered  by  the  M.  W.  P.  Act,  1882  : 
Hope  V.  H.,  (1892)  2  Ch.  336;  Re  Lambert's  Estate,  Stanton  v.  Z.,  39  Ch.  D. 
626;  Lewin,  900,918. 

Where  a  testator  devised  freeholds  to  his  daughter  (who  predeceased  him) 
for  her  separate  use,  her  husband  was  entitled  as  tenant  by  the  curtesy,  as 
there  was  no  means  by  which  he  could  have  obtained  seisin,  and  impotentia 
excueat  legem:  Eager  v.  Furnivall,  17  Ch.  D.  115. 

Rights  against  Husband, — A  husband  who  has  by  post-nuptial  deed  settled 
a  house  (private  hotel)  and  business  on  the  wife,  to  be  carried  on  by  her  as  if 
she  were  a  ftme  sole,  will  be  restrained  from  interfering  in  the  conduct  of  the 
business,  and  also  from  continuing  in  possession  of  the  private  hotel  and 
premises,  or  any  part  thereof :  Wwd  v,  W.y  19  W.  B.  1049;  and  an  interim 
injunction  was  granted  to  restrain  a  husband  from  usinff  for  his  own  pur- 
poses, and  not  for  the  purpose  of  consorting  with  his  wue  (who  was  ta&ing 
proceedings  in  divorce  against  him),  a  leasehold  house  in  which  she  was 
residing,  and  which  was  settled  on  her  for  life  for  her  separate  use  :  Symonds 
v.  Hallett,  24  Ch.  D.  346,  C.  A. ;  and  see  Oreen  v.  O,,  6  Ha.  400,  n. 

Where  a  husband  forcibly  took  from  his  wife  monev  which  had  been  left 
to  her  for  her  separate  use,  and  she  frequently  but  inenectually  asked  him  for 
the  money,  he  was  held  to  be  a  trustee  of  the  money  for  her,  and  the  Statute 
of  Limitations  was  no  bar  to  her  right  of  action  against  his  exors  for  the 
amount  with  interest  from  his  death :  Wassell  v.  Leggatt,  (1896)  1  Ch.  554. 

Improvements  by  the  husband  on  the  wife's  separate  real  estate  will  enure 
for  her  benefit,  e,g,,  her  interest  in  houses  so  built  will  be  for  her  separate 
use :  Barrack  v.  McCulloch,  3  K.  &  J.  110. 

And  as  to  the  creation,  incidents,  and  liabilities  of  separate  estate,  see 
Hulme  y.  Tenant,  1  L.  C.  Eq.  654. 


(ll.)  BE8TRAINT  OK  ANTICIPATIOK. 

1.  Restraint  an  Anticipation  removed — Conveyancing  Act^  1881,  a.  39. 

Upon  the  application  of  M.,  the  wife  of  L.,  and  upon  hearing  the 
Bolr  for  the  applicant,  and  upon  reading  &c.,  Let  the  restraint  against 
anticipation  imposed  by  the  will  of  the  testator  B.,  on  the  annuity  of 
£1,000  payable  to  the  applicant  for  her  separate  use  for  life,  b^ 
removed,  in  order  that  the  applicant  M.  may  raise  by  way  of  loan  a 
sum  not  exceeding  £700,  with  interest  at  the  rate  of  £5  p.  o.  per  ann., 
secured  by  the  said  annuity,  and  a  policy  of  assurance  to  be  effected  on 
the  life  of  the  applicant.  And  Let  the  trustees  or  trustee  for  the  time 
being  of  the  will  of  B.,  out  of  any  surplus  money  from  the  said  annuity, 
after  providing  for  interest  and  premiums  payable  in  respect  of  the 
securitieB  for  £ —  mentioned  in  the  affidavit  of  &o.,  and  without  preju- 
dice to  the  said  securities,  from  time  to  time  pay  off  and  discharge  the 
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mortgage  eeoxirity  hereby  authorized,  to  the  intent  that  the  same  may 
be  paid  and  satisfied,  and  that  the  restraint  on  anticipation  removed  as 
aforesaid  may  attach  to  the  said  annuity. — Re  Landeriy  Pearson,  J.,  at 
Chambers,  18  Dec.,  1885,  B.  1640. 


2.  Mortgage  nottcithstanding  Restraint — Repayment  secured  by  Life 

Policy. 

Upon  the  application  by  originating  summons  of  A.  B.  &c.,  and  upon 
hearing  counsel  for  the  applicant  and  for  the  respondent,  And  the 
Judge  being  of  opinion  that  it  is  for  the  applicant's  benefit  that  she 
should  be  allowed  to  bind  her  interest  in  the  property  to  which  she  is 
entitled  for  life  under  the  said  wills  (notwithstanding  that  she  is 
restrained  from  anticipation)  to  an  extent  not  exceeding  £3,500,  pro* 
vided  only  that  she  is  to  raise  such  sum  on  mortgage  at  a  rate  of 
interest  not  exceeding  £5  p.  c.  per  ann.,  on  the  security  of  the  policies 
of  insurance  to  the  same  amount  on  her  life  and  of  her  interest  in  the 
property  aforesaid,  and  provided  also  that  the  money  so  raised  shall 
not  be  liable  to  be  called  in,  but  shall  be  repayable  by  instalments  not 
exceeding  £600  per  ann. ;  And  the  applicant  having  been  personally 
examined  by  the  Judg^,  and  consenting  to  this  order,  and  desiring  to 
be  at  liberty  to  raise  such  sum  upon  such  terms,  and  that  her  interest 
be  boimd  accordingly.  Let  it  be  referred  to  the  taxing  master  to  tax, 
as  between  solr  and  client,  the  costs  of  the  applicant  and  respondents  of 
this  application  and  order,  and  of  carrying  out  the  same,  including  in 
the  costs  of  the  respondents  any  charges  and  expenses  incurred  of  and 
incidental  to  this  application  and  order,  and  carrying  out  the  same ; 
And  upon  the  applicant  raising  the  sum  aforesaid  on  such  security  as 
aforesaid,  and  on  the  terms  aforesaid,  notwithstanding  that  she  is 
restrained  from  anticipation,  Let  the  interest  of  the  applicant  in  the 
property  be  bound  accordingly ;  And  Let  such  sum  when  raised  be  paid 
to  the  respondents,  they  by  their  counsel  undertaking  to  apply  the 
same  in  payment  of  the  said  costs  when  taxed,  and  thereafter  in  the 
payment  of  the  debts  mentioned  in  the  schedule  to  the  applicant's  said 
affidavit  filed  &c.,  so  far  as  the  same  will  extend  and  to  pay  over  the 
surplus  (if  any)  to  the  applicant.    And  the  respondents,  the  trustees,  by 
their  coimsel  further  undertaking  to  retain  out  of  the  applicant's  income 
under  the  said  wills,  and  apply  such  sums  as  may  be  necessary  in 
payment  of  the  premiums  on  the  said  insurance  policies,  and  in  pay- 
ment of  the  instalments  to  the  mortgagees,  and  of  the  interest  on  the 
balance  of  the  principal  moneys  from  time  to  time  outstanding,  Let 
the  said  trustees  be  at  liberty  to  retain  such  sums  and  to  apply  the 
same  in  manner  aforesaid,  the  receipts  of  the  insurance  co.  or  cos.,  and 
of  the  mortgagees,  to  be  a  good  discharge  to  the  trustees  for  each  such 
payment.    And  Let  the  applicant  within  one  month  from  the  date 
hereof  execute  a  proper  settlement  (the  form  thereof  to  be  settled  by 
the  Judge  in  case  the  parties  differ)  of  all  the  furniture  supplied  by 
Messrs.  Shoolbred  as  vx  her  said  affidavits  mentioned,  upon  trusts  the 
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Bame  as  the  trusts  of  the  personal  property  to  which  she  is  entitled 
under  the  said  wills.— Liberty  to  apply. — Re  Bingley^  Chitty,  J.,  at 
Ghambero,  1  Nov.  1888,  A.  1594. 


3.  lAberty  for  Married  Woman  restrained  from  Anticipation  to 

charge  her  Life  Estate. 

TTfon  the  application  by  originating  smnmons  of  A.  B.,  the  wife  of 
0.  D.y  and  of  the  said  G.  D.,  and  upon  hearing  counsel  for  the  appli- 
cants and  for  the  respondents,  Declare  that  it  is  for  the  benefit  of  A.  B. 
that,  notwithstanding  the  restraint  against  anticipation  imposed  by  the 
will  of  E.  F.,  she  should  be  at  liberty  to  charge  her  life  estate  in  the 
trust  funds  by  the  said  will  settled  in  trust  for  and  now  standing  in 
the  names  of  the  present  trustees  of  such  will  as  therein  mentioned. 
And  Let  the  said  A.  B.  be  at  liberty  to  charge  her  life  interest  with  an 
annual  sum  not  exceeding  £50  for  the  purpose  of  raising  by  mortgage 
sufficient  to  pay  certain  debts  to  that  amotmt  incurred,  together  with 
the  costs  of  and  relating  to  such  mortgage  and  of  this  application, 
and  consequent  thereon,  such  costs  to  be  taxed  &c. — Re  Hale^  Ohitty,  J., 
at  Chambers,  11  Jan.  1887,  A.  238. 

4.  Another  Form. 

TJpoir  the  appeal  of  A.  B.  &c..  Let  the  said  ^.  B.  be  at  liberty  to 
bind  her  life  interests,  both  in  possession  and  reversion,  imder  the  will 
of  0.  D.  by  way  of  mortgage,  for  the  purpose  of  raising  £ — ,  and  to 
charge  her  said  life  interests  in  the  property  comprised  in  the  said  will, 
with  payment  of  the  said  £ —  and  interest,  and  the  premiums  on  a 
policy  of  assurance  for  £ —  on  her  lif e,  notwithstanding  the  restraint 
on  anticipation  contained  in  the  said  will,  and  by  any  preliminary  deed 
or  deeds  of  mortgage  to  raise  any  part  or  parts  of  the  said  £ — ,  not 
exceeding  in  the  aggregate  £ — ,  pending  negotiations  for  raising  the 
said  £ — ;  And  Let  such  deed  or  deeds  be  in  such  form  and  on  such 
conditions  as  the  said  A.  B.  may  think  fit,  and  be  binding  on  her 
said  life  interests  notwithstanding  the  restraint  on  anticipation  in  the 
said  will.  Directions  as  to  payment  and  application  of  the  said  £ — • 
-^Re  lAtile,  0.  A.,  2  Feb.  1887,  A.  141 ;  S.  C,  36  Oh.  D.  701,  0.  A. 

5.  Married  Woman  to  be  at  liberty  to  concur  in  a  Mortgage, 

Upon  the  application  of  A.  B.,  the  wife  of  0.  D.,  and  upon  hearing 
the  solr  for  the  applicant.  Let  A.  B.  (notwithstanding  the  restraint 
&c.)  be  at  liberty  to  concur  with  her  daughters,  E.  F.  and  Q,  H., 
in  executing  a  mortgage  of  the  hereditaments  hereinafter  described, 
that  is  to  say  &c.,  &o.,  in  fee  simple  to  secure  the  payment  of 
£ —  proposed  to  be  forthwith  advanced  or  paid  by  the  mortgagee 
to  the  applicant,  and  the  said  E.  F.  and  G.  H.,  and  also  such  farther 
suns  (if  any)  not  exceeding  £ —  as  may  be  advanced  to  them  in 
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order  to  proTide  for  the  payment  of  the  purchase-money  of  the 
piece  of  ground,  meesuages,  and  hereditaments,  situate  at  &c.,  if  the 
same  shall  be  purchased  by  the  applicant  and  the  said  E.  F.  and  G.  H., 
or  by  the  said  G.  H.  for  their  benefit,  and  the  costs,  charges,  and 
expenses  in  relation  to  such  purchase,  with  interest  upon  such  principal 
stmis  at  £4  p.  o.  per  ann.  And  upon  such  mortgage  being  executed 
by  the  applicant,  Let  all  the  right  and  interest  of  the  applicant  in  the 
said  hereditaments,  and  the  rents,  profits,  and  income  thereof  under 
the  trusts  of  the  said  will  and  otherwise,  be  bound  by  the  said  mort- 
gage, and  charged  with  the  payment  of  the  principal  moneys  and 
interest  thereby  intended  to  be  secured  as  if  the  applicant  had  been 
unmarried  at  the  time  of  the  execution  thereof. — Re  MarshMf  Fry,  J., 
at  Chamber,  16  Maich,  1883,  B.  427. 


6.  Payment  of  Debts  of  Married  Woman  out  of  Corpus^  notwith' 
standing  Restraint — Purchase  of  Government  Annuity. 

The  application  by  originating  summons  of  A.  B.,  which  upon 
hearing  &c.  in  Chambers  was  adjourned  &c. ;  And  upon  hearing  counsel 
for  the  Pit  and  Defts,  Let,  notwithstanding  the  Fit  is  restrained  from 
anticipation  of  her  interest  under  the  will  of  0.  D.,  the  Defts  sell  the 
£ —  consols  forming  part  of  her  share  of  the  testator's  residuary  estate 
now  standing  in  their  names  and  held  by  them  upon  the  trusts  by  the 
said  will  declared,  and  out  of  the  proceeds  of  such  sale  and  £ — ,  the 
balance  of  that  share,  when  the  same  shall  be  received  by  them,  retain 
and  pay  the  costs  of  all  parties  of  this  application,  to  be  taxed  &c.  as 
between  solr  and  client,  and  thereout  also  pay  the  debts  now  owing 
by  the  Pit,  and  inrest  the  residue  in  the  purchase  in  their  names  of 
a  Government  annuity  for  the  Pit,  such  annuity  to  be  made  subject  to 
a  restraint  on  anticipation. — Liberty  to  apply. — Re  Saville,  Watkins  v. 
Malcolm,  Stirling,  J.,  25  April,  1888,  B.  458. 


7.  Payment  of  Husband* s  Debts — Restraint  removed — Amount 

secured  by  Policy  on  Life  of  Wife. 

Upon  the  application  of  A.  B.,  the  wife  of  0.  D.  &c.,  and  £.  and  F., 
the  applicant's  solrs,  personally  undertaking  to  pay  out  of  the  moneys 
to  be  received  by  them  under  this  order  the  amounts  due  to  the  creditors 
of  the  applicant's  husband,  but  not  to  exceed  £ — ,  Let  the  said  A.  B. 
(notwithstanding  the  restraint  against  anticipation  imposed  upon  her 
by  the  indenture  of  settlement  dated  &c.)  be  at  liberty  to  charge 
her  life  interest  in  such  trust  funds  with  a  sum  of  money  not  exceed- 
ing £ — ,  and  interest  thereon  at  £5  p.  c.  per  ann.,  and  the  premium 
on  a  policy  of  assurance  to  be  effected  on  the  life  of  the  said  A.  B.  to 
secure  the  repayment  of  the  said  principal  sum  of  £ — . — Re  Taylor* s 
Settlement,  North,  J.,  at  Chambers,  12  May,  1892,  B.  696. 
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NOTES. 

Eestraint  on  Antioipatioii. 

As  in  the  case  of  separate  use,  no  set  form  of  words  is  required  to  control 
the  power  of  anticipation :  Baker  v.  Bradley,  7  D.  M.  &  G.  697 ;  White  v. 
Herrkk,  21  W.  B.  454 ;  Field  v.  Evans,  15  Sim.  375 ;  Fletcher  v.  Oreen,  33 
Beav.  426 ;  Re  Smith,  Chapman  v.  Wood,  51  L.  T.  501. 

The  restraint  on  anticipation  may  apply  to  an  absolute  interest  as  well  as 
to  a  life  estate,  and  so  tnat  the  feme  cannot  alienate  either  the  corpus  or 
income  during  coverture:  Be  ElM  Trusts,  17  Eq.  409;  Baggett  v.  Meux,  1 
Ph.  627;  TulUU  v.  Armstrong,  4  M.  &  Or.  377;  Be  Benton,  Smith  v.  fif.,  19 
Ch.  D.  277 ;  Be  Clark's  TrusU,  21  Oh.  D.  748;  Be  Sarel,  10  Jur.  N.  S.  876 ; 
10  L.  T.  691 ;  4  W.  R.  231 ;  4  N.  E.  321 ;  Be  Gaskell,  11  Jur.  N.  S.  780 ;  12 
L.  T.  763;  Be  Bourn,  O'HalUyran  v.  King,  27  Ch.  D.  411,  0.  A. ;  Be  Grey, 
Aeason  y.  Oreentuood,  34  Ch.  D.  712,  C.  A. ;  if  an  intention  is  shown  that 
the  trustees  should  retain  the  property,  andpay  the  income  only  to  her :  Be 
Bourn,  sup,  ;  Be  Spencer,  Thomas  v.  /8L,  30  Ch.  D.  183 ;  Be  Carrey,  Oibson  v. 
Way,  32  Ch.  D.  861 ;  Be  Grey,  sup.  ;  Be  Hutchings  to  Burt,  58  L.  T.  6 ;  Be 
Tippett  and  Newhoidd,  37  Ch.  D.  444,  0.  A. ;  disapproving  the  distinction 
drawn  in  previous  cases  between  a  gift  of  a  sum  of  money  and  an  income- 
producing  fund :  see  Be  CrougUon's  Trusts,  8  Ch.  D.  460 ;  Be  Clarke's  TrusU, 

21  Ch.  D.  748  ;  Be  Taher,  Arnold  v.  Kayess,  51  L.  J.  Ch.  721 ;  46  L.  T.  805 ; 
30  W.  B.  883  ;  Re  Co<mibes,  W.  N.  (83)  169 ;  and  may  operate  as  a  restraint 
while  the  property  is  reversionary,  though  ineffectual  when  it  falls  into 
possession:  Be  Bown,  sup, ;  but  will  not  necessarily  be  confined  to  the 
duration  of  a  preceding  particular  estate :  Be  Tippett  and  Newhould,  37  Ch. 
D.  444,  C.  A. 

The  restraint  is  of  no  avail  unless  the  income  is  given  to  the  separate  use, 
and  a  gift  to  the  separate  use  will  not  be  implied  from  the  mere  existence  of 
the  restraint :  Stogdony,  Lee,  (1891)  1  Q.  B.  661,  C.  A. ;  but  since  the  Act  of 
1882,  a  restraint  on  anticipation  may  be  attached  to  the  property  of  a  married 
woman,  although  the  words  *' separate  use  "  or  their  equivalent  are  not  used : 
Re  LumUy  ;  Exp,  Hood-Barrs,  (1896)  2  Ch.  690,  C.  A. ;  referring  to  Stogdon 
V.  Lee,  sup.^  and  see  Be  Lavender's  PoWry  (1898),  1  I.  B.  175,  C.  A. 

The  trustee  of  property,  to  the  income  of  which  a  married  woman  is 
entitled  for  her  separate  use  without  power  of  anticipation,  is  not  justified 
in  paying  the  income  to  a  person  holding  a  power  of  attorney  from  husband 
ana  wife  to  receive  and  sue  for  any  moneys  due  to  them :  Kenrick  v.  Wood, 
9  Eq.  333 ;  and  see  Be  Vardon's  TrusU,  31  Ch.  D.  275,  C.  A. 

A  married  woman  cannot  sanction  the  investment  of  her  separate  estate 
upon  improper  securities :  Davies  v.  Hodgson,  25  Beav.  177 ;  nor  release  her 
trustees  from  liability  incurred  by  their  disregard  of  a  restraint  on  anticipa- 
tion :  Dickson  v.  Hook,  14  W.  E.  552 ;  Cresswell  v.  Dewell,  12  W.  E.  123 ;  4 
Giff.  46 ;  10  Jur.  N.  S.  357. 

Sepco^te  property  settled  with  a  restraint  on  anticipation  cannot  be  validly 
charged  by  a  wife  during  coverture :  BoherU  v.  Watkins,  47  L.  J.  Q.  B.  552  ; 
86  L.  T.  79,  and  cases  there  cited ;  Pike  v.  Fitzgilbon,  17  Ch.  D.  466,  467, 

C.  A. ;  even  in  case  of  deliberate  fraud  by  her :  Cahill  v.  C,  8  App.  Ca.  420, 
427 ;  5  L.  E.  Ir.  227 ;  7  L.  E.  Ir.  361 ;  Be  Glanvill,  Ellis  v.  Johnson,  31  Ch. 

D.  532,  C.  A ;  Stanley  v.  S,,  1  Oh.  D.  589 ;  Th(mas  v.  Frice,  46  L.  J.  Ch. 
761 ;  nor  affected  by  admission  or  estoppel :  Lady  Baieman  v.  Faher,  (1897) 
2  Ch.  223 ;  (1898)  1  Ch.  144,  C.  A. ;  nor  bound  by  a  previous  covenant  for 
settlement  of  afte^-acquired  property :  Be  Currev,  Gibson  v.  Way,  82  Ch.  D. 
361 ;  nor  by  a  compromise  annullmg  the  settlement  on  a  decree  nisi  for 
divorce  being  made :  Thomson  v.  T,,  (1896)  P.  263,  C.  A. ;  nor  by  an  order 
of  the  Court  in  proceedings  under  the  Matrimonial  Causes  Act,  1884  (47  & 
48  V.  c.  68),  8.  3:  MicMl  v.  M,,  (1891)  P.  208,  C.  A. ;  secus,  semhle,  under 

22  ft  23  V.  c.  61,  s.  8 :  Pratt  v.  Jenner,  1  Ch.  493 ;  nor  affected  by  a  judg- 
ment summons  under  the  Debtors  Act,  s.  5 :  Meaner  v.  Pellew,  14  Q.  B.  D. 

.973,  0.  A. ;  nor  by  a  judgment  made  against  her  previously  to  the  income 
accruing  due :  WhxteUy  v.  Edwards,  (1896)  2  Q.  d,  48,  C.  A.  {secus,  where 
the  income  has  accrued  due,  though  not  actually  in  her  hands,  at  the  date  of 
the  judgment:  Hood-Barrs  v.  Heriot,  (1896)  A.  C.  174,  H.  L.J;  nor  by  a 
sequestration  for  costs  under  on  order  made  before  the  income  had  accrued 
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due  :  Be  Lumiey ;  Exp.  Hood-Barrs,  (1894)  3  Ch.  135,  C.  A. ;  nor  can  it  be 
applied  in  payment  of  costs  of  proceedings  improperly  instituted  by  her  by  a 
next  friend:  Be  Olanvill,  Ellis  y.  Johneoriy  31  Ch.  D.  532,  0.  A. ;  dissenting 
from  Be  Andrews,  Edwards  y.  Dewar,  30  Ch.  D.  159 ;  but  as  to  her  liability 
when  suing  under  the  Married  Women's  Property  Acts,  1882  and  1893, 
V.  sup.,  pp.  889,  894. 

But  where  a  married  woman  becomes  liable  to  refund,  a  subsequent  order 
declaring  the  liability  will  affect  arrears  of  income,  subject  to  a  restrainty 
which  had  accrued  due  in  the  interyal :  Be  Dixon,  D.  y.  Smith,  35  Ch.  D.  4,  C.  Au 

A  married  woman  cannot  be  put  to  her  election  as  to  property  which  she 
is  restrained  from  anticipating :  Be  Vardon*s  Trusts,  31  Ch.  D.  275,  C.  A. ; 
Be  Wheatley,  Smith  y.  Spence,  27  Ch.  D.  606;  unless  imder  a  special  con- 
dition in  the  will :  Whitwell  y.  Wilson,  W.  N.  (90)  171 ;  nor,  at  all  eyents 
where  the  restraint  is  imposed  by  the  testator,  otoes  a  subsequent  discoyer- 
ture  enable  her  to  elect :  Haynes  y.  Foster,  (1901)  1  Ch.  361. 

Formerly,  a  married  woman  restrained  from  anticipation  could  not  be  held 
liable  in  respect  of  breaches  of  trust ;  but  now,  under  the  Trustee  Act,  1893 
(56  &  57  y.  c.  53),  s.  45  (1),  replacing  sect.  6  of  the  Trustee  Act,  1888  (51  &  52 
v.  c.  59),  **  where  a  trustee  commira  a  breach  of  trust  at  the  instigation  or 
request,  or  with  the  consent  in  writing  of  a  beneficiary,  the  High  Court  maj, 
if  it  thinks  fit,  and  notwithstanding  t?iat  the  beneficiary  may  be  a  marrtid 
wom^n  entitled  /or  her  separate  use  and  restrained  from  anticipation,  make 
such  order  as  to  the  Court  seems  just,  for  impounding  all,  or  any  i>art  of  the 
interest  of  the  beneficiary  in  the  trust  estate  by  way  of  indemnity  to  the 
trustee  or  person  claiming  through  him." 

As  to  the  effect  of  this  section,  and  the  application  of  it  by  the  Court  to 
the  case  of  a  married  woman,  see  Lewin  on  Trusts,  10th  ed.,  p.  1122,  et  seg., 
citing  Qri^h  y.  Hughes,  (1892)  2  Ch.  105  (where  the  discretion  of  the  Court 
was  exercised  adyersely  to  the  married  woman),  and  BickeUs  y.  JS.,  64  L.  T. 
263 ;  Bolton  y.  Curre,  fl895)  1  Ch.  544 ;  and  Mara  y.  Browne,  (1895)  2  Ch. 
69,  93  (where  the  Court  decuned  so  to  exercise  discretion). 

At  the  trial  of  an  action  aoainst  a  tenant  for  Hfe  and  executors  of  a 
deceased  trustee  in  respect  of  a  breach  of  trust  by  adyancing  the  trust  funds 
to  the  tenant  for  life  and  her  husband,  no  notice  haying  been  giyen  by  the 
executors  to  the  tenant  for  life  under  0.  xyi,  55,  that  they  claimed  oon&bu- 
tion  or  indemnity  against  her,  the  Court  gaye  leaye  to  the  exors,  without 
going  into  eyidence,  to  apply  in  Chambei*8  with  reference  to  enforcing  their 
rights,  if  any,  against  her :  Be  Holt;  Be  Bollason;  Holt  y.  H,,  (1897)  2  Ch. 
525,  tn/.  p.  1125,  Form  11,  fundi  bqq  Molyneux  y.Fletcher,  (1898)  1 Q.  B.  648, 656. 

She  can  only  deal  with  the  interest  of  a  fund  settled  to  her  separate  use 
without  power  of  anticipation  after  it  has  become  payable,  and  not  with  an 
^portioned  part  up  to  the  date  of  assignment :  Be  BretUe,  2  D.  J.  &  S.  79 ; 
Jollands  y.  Burdett,  10  Jur.  N.  S.  340. 

Where  a  feme  while  sole  mortgaged  her  life  interest,  and  afterwards 
married,  and  effected  a  secoud  mortage,  which  was  inoperatiye,  as  to  a 
part  which  she  was  restrained  from  anticipating,  it  was  held  that  the  securities 
must  be  marshalled  so  that  the  interest  due  to  the  first  mortgagee  should  be 
paid  out  of  the  portion  of  the  income  which  was  not  ayailable  for  the  second 
mortmgee :  Be  Loder's  TrusU,  56  L.  J.  Ch.  230 ;  35  W.  E.  58 ;  35  L.  T. 
582  ;  W.  N.  (86)  166. 

Words  creating  separate  estate  without  power  of  anti'cipation,  though 
apparently  restricted  to  the  marrii^e  then  contemplated,  will  not,  unless 
the  intention  be  expresely  declared,  be  limited  to  that  marriage :  Hawkes  y. 
Hubback,  11  Eq.  5 ;,  Be  Gaffee,  1  Mac.  &  G.  541. 

The  clause  restraining  alienation,  though  inoperatiye  during  discoyerture, 
reyiyes  in  case  of  subsequent  marriage :  see  Tullett  y.  Armstrong,  Scarborouah 
y.  Borman,  1  Beay.  1,  34 ;  4  M.  &  CSr.  377,  378 ;  but  may  be  remoyed  by  the 
act  of  the  feme  while  discoyert,  e,g.,  a  coyenant  to  settie,  though  the  interest 
was  reyersionary :  Be  Wood,  W.  y.  Hooper,  61  L.  T.  197. 

And  a  proyision  for  the  sole  and  separate  use  •  of  a  woman  in  case  she 
should  suryiye  her  intended  husband,  with  a  restraint  on  anticipation,  has 
been  held  to  render  the  property  inalienable  during  the  intended  as  well  as 
any  future  coyerture :  Be  Molyneux's  Estate,  I.  B.  6  Eq.  411. 

Secus  if  the  gift  is  expressly  made  to  the  separate  use  of  the  wife  inde- 
pendently of  the  particular  husband  (named) :  Moore  y.  Morris,  4  Drew.  33. 
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Wheore  a  life  interest  was  giyen  to  a  married  woman  with  a  restraint  on 
anticipation,  and  a  gift  over  on  her  decease,  or  on  her  anticipating  the 
income,  and  she  afterwards  assigned  hy  way  of  mortgage,  the  assignment 
being  held  wholly  inoperative,  there  was  no  forfeiture,  **  anticipating"  not 
beins  equiYalent  to  attempting  to  anticipate :  Re  Wormald,  Frank  v.  Muzeen, 
43  Ch.  D.  630,  C.  A.  In  Stewart  v.  Fletcher,  38  Oh.  D.  627  {sup.  Vol.  I.  p. 
217),  the  Court,  in  ordering  payment  of  dividends  to  a  woman  restrained  from 
anticipation,  added  a  direction  that  they  were  not  to  be  paid  to  any  attorney, 
except  upon  an  affidavit  or  statutory  declaration  by  such  attorney,  that  he 
received  them  on  her  behalf,  and  for  her  use,  and  not  for  any  other  person  to 
whom  she  had  assigned,  or  purported  to  assign  them. 

Even  for  the  benefit  of  a  married  woman,  the  Oourt  could  not  release  her 
separate  estate  from  the  restraint  upon  anticipation:  Rohinaon  v.  Wheel- 
wright, 6  D.  M.  &  G-.  535 ;  21  Beav.  214 ;  Re  Olanvill,  Ellis  v.  Johnson, 
31  Ch.  D.  632,  C.  A. ;  nor  aid  her  in  anticipating,  though  by  the  law  of  her 
husband's  domicil  the  clause  against  anticipation  failed :  Peillon  v*  Brooking, 
25  Beav.  218. 

Bemoyal  of  Bestraint  under  Conyeyanoing  Act. 

Now  by  the  Conveyancing  Act,  1881  (44  &  45  V.  o.  41),  s.  39,  the  Oourt 
may,  "  notwithstanding  that  a  married  woman  is  restrained  from  anticipa- 
tion, where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or 
order,  with  her  consent,  bind  her  interest  in  any  property.*'  The  power  of 
the  Court  under  this  section  is  discretionary  and  to  be  exercised  only  where 
a  strong  case  is  made  out :  Re  Little,  Harrison  v.  H,,  40  Ch.  D.  418,  C.  A. ; 
and  with  reference  to  some  particular  disposition  to  be  made  by  the  feme : 
Re  Warren,  52  L.  J.  Ch.  928 ;  49  L.  T.  696.*  The  Court  must  be  satisfied 
that  it  will  be  for  the  benefit  of  the  wife  individually  to  grant  the  application: 
Re  Jordan,  Kino  v.  Picard,  55  L.  J.  Ch.  330;  54  t.  T.  127 ;  34  W.  R.  270  ; 
W,  N.  (86)  6;  Re  Currey,  56  L.  J.  Ch.  389 ;  66  L.  T.  80;  35  W.  B.  326;  Re 
Segrav^B  Trusts,  17  L.  B.  Ir.  424;  Re  Millar,  25  L.  R.  Ir.  107;  Re  Tennant, 
25  L.  B.  Ir.  522 ;  Re  Flood,  11  L.  B.  Ir.  355 ;  and  not  merely  for  the  benefit 
of  the  husband :  Tamplin  v.  Miller,  30  W.  B.  422  ;  Re  8.*s  Settlement,  W.  N. 
(93)  127 ;  or  to  raise  money  to  pay  debts  incurred  through  the  extravagance 
of  her  or  of  her  husband :  Re  Pollard's  Settlement,  (1896)  1  Ch.  901 ;  (1896)  2 
Ch.  552,  C.  A. ;  or  to  benefit  the  wife  by  releasing  a  power  to  appoint 
amongst  her  children :  Re  Little,  40  Ch.  D.  418,  C.  A. ;  and  see  Cunynghame 
V.  Thurlaw,  1  B.  &  M.  436;  Re  Raddife,  R.  v.  Reives,  (1892)  1  Ch.  227, 
C.  A.;  (1891)  2  Ch.  662;  or  to  enable  her  to  enter  into  a  compromise 
annulling  the  settlement  on  a  decree  nisi  for  a  divorce  being  made :  Thomson 
V.  7\,  (1896)  P.  263,  C.  A. ;  or  to  obtain  an  increased  income  by  transferring 
the  fund  to  another  and  less  strin^nt  trust:  Re  Blunddl,  (1901)  2  Ch.  221', 
C.  A. ;  and  generally  as  to  the  circumstances  under  which  the  Court  will 
discharge  the  restramt,  see  Lewin,  962,  963 ;  Hodges  v.  H,  20  Ch.  D.  749 ; 
Re  Milner's  Settlement,  (1891)  3  Ch.  547 ;  Re  Marquis  of  Ailesbury  and  Lord 
Iveagh,  (1893)  2  Ch.  345. 

The  application  under  the  section  should  be  by  summons :  Latham  v.  X., 
W.  N.  (89)  171 ;  Re  LillwalVs  Settlement  Trusts,  30  W.  B.  243 ;  but  may  be 
by  petition :  see  Re  Blundell,  sup.  For  form  of  summons,  see  D.  C.  F.  1*223. 
As  to  not  requiring  trustees  to  be  served,  and  as  to  form  of  order,  see  Re 
Littles  Will,  36  Ch.  D.  701 ;  and  as  to  separate  examination  of  married 
woman,  see  Hodges  v.  H.,  20  Ch.  D.  749 ;  Musgravey.  Sandeman,  48  L.  T.  215. 

A  restraint  against  alienation  of  rents  and  profits  does  not  prevent  a  wife 
(e(mitable  tenant  in  tail)  from  barring  the  entail  and  defeating  ner  husband's 
light  to  curtesy  by  devising  the  estate :  Oooper  v.  Macdonald,  7  Ch.  D.  288. 

When  the  restriction  against  alienation  is  carried  beyond  the  legal  limit 
it  may  be  rejected,  leaving  the  appointment  for  separate  use  valid:  Re 
Cunynghame* s  Settlement,  11  Eq.  324;  Teague^s  Settlement,  10  Eq.  564;  Re 
Ridley,  Buckton  v.  Hay,  11  Ch.  D.  645 ;  Re  Errinaton,  Bawtree  v.  E,,  W.  N. 
(87)  23;  Herbert  v.  Webster,  15  Ch.  D.  610;  or  upheld  so  far  as  it  is  applic- 
able to  persons  in  esse,  and  therefore  within  tne  legal  limit :  Armitage  v. 
Coates,  35  Beav.  1 ;  see  Lewin,  964,  and  Re  Dawson,  Johnston  v.  Hilt,  39 
Oh.  D.  155  (as  to  person  past  age  of  child-bearing). 

As  to  the  effect  of  sect.  19  of  the  Married  Women's  Property  Act,  1882, 
see  inf.  pp.  919,  920. 

As  to  toe  effect  of  a  judicial  separation  upon  a  restraint  on  anticipation, 
see  WaUer.  Morkmd,  38  Oh.  D.  135. . 
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(m.)  SEPARATE  ESTATE  X7in>EB  THE  XABRIED  WOMEN'S  PROFERTT  ACTS. 

1.  Appointment  of  Trustees  of  Policy  Money — Married  Women's 

Property  Act,  1882,  s.  11. 

Upon  the  petition  of  A.  B.,  Let  C.  D.  of  &c.,  and  E.  F.  of  &c.,  be 
appointed  trustees  for  the  purpose  of  receiving  from  the  London  and 
Lancashire  Assurance  Go.  £ —  bonuses  and  other  moneys  payable 
under  the  policy  effected  in  that  office  on  the  life  of  X.,  dated  &c.,  and 
numbered  ^c.—Re  Davisi  Policy,  Chitty,  J.,  16  Nov.  1891,  A.  1717; 
S.  C,  (1892)  1  Oh.  90. 

For  a  like  order  under  the  Married  Women's  Property  Act,  1870,  s.  10, 
Bee  Re  Turner,  V.-O.  B.  at  Chambers,  14  Sept.  1875,  B.  1592;  Seton,  4th  ed. 
p.  663. 

For  order,  on  petition  of  widow  and  children,  appointing  trustees  to  reoeiye 
the  policy-money  and  declaring  the  trusts  on  wluch  it  was  to  be  held,  t.e., 
after  payment  of  costs  as  between  solor  and  client,  to  invest  the  residue, 
and  pay  the  income  to  widow  for  life  for  her  separate  use,  without  power  of 
anticipation,  with  remainder,  as  to  both  capital  and  income,  for  the  children 
at  twenty-one,  or  marriage  under  that  age,  in  equal  shares ;  if  but  one  child, 
the  whole  to  that  one  child,  with  remainder,  if  neither  child  attained  twenty- 
one,  or  married  under  that  age,  for  the  widow  absolutely :  Re  Mellors  Foiicy, 
y.-O.  M.,  13  July,  1877 ;  6  Ch.  D.  127 ;  a  subsequent  order  was  made  on 
the  7  th  Dec.  1877,  distributing  the  policy  moneys  as  if  the  husband  had  died 
intestate :  see  7  Ch.  D.  200 ;  but  see  Re  Adams*  Policy  Trtuts,  in/,  p.  914. 

For  forms  of  application,  Bee  D.  C.  F.  1241  et  acq. 


2.  Declaratian  that  a  Married  Woman  Trustee  cannot  convey  without 
Deed  acknowledged — Married  Women^s  Property  Act,  1882 
(45  Sf  46  r.  c.  75),  ss.  1,  18,  24. 

Upon  the  application  of  8.  A.  &  Sons,  Ld.,  for  the  opinion  of  the 
Judge  by  originating  summons,  dated  &c.,  which,  upon  hearing  the 
solrs  &c.,  was  adjourned  to  be  heard  in  Ck)urt  coming  on  this  day  &c. 
And  upon  hearing  counsel  &c.,  And  upon  reading  &c..  This  Court 
doth  declare  that  the  said  E.  H.  H.  [married  woman"],  A.  B.,  and 
H.  H.  cannot,  in  pursuance  of  the  proyisions  contained  in  the  above- 
mentioned  contract,  effectually  convey  the  real  estate  comprised  in  the 
said  contract  so  as  to  vest  the  same  in  the  said  S.  A.  &  Sons,  Ld., 
without  the  concurrence  of  the  said  T.  H.,  the  husband  of  the  said 
E.  H.  H.  The  said  E.  H.  H.,  A.  R.,  and  H.  H.  to  pay  the  applicants' 
costs,  to  be  taxed. — See  Re  Harkness  and  AlUopp^s  Contract,  North,  J., 
2  June,  1896,  A.  2272 ;  (1896)  2  Ch.  358. 

HABItlED  women's  PBOPEBTY  ACTS,  1870  AND  1874. 

The  character  of  separate  estate  was  extended  by  the  Married  Women's 
Property  Act,  1870  (33  &  34  V.  c.  93),  to  the  following  descriptions  of  pro- 
perty :— 

Sect.  1.  The  wages  and  earnings  of  any  married  woman  acquired  by  her 
after  the  9th  August,  1870,  in  any  employment,  occupation,  or  trade  in  which 
she  was  engaged  or  which  she  carried  on  separately  from  her  husband,  and 
also  any  money  or  property  so  acauired  through  the  exercise  of  any  literary, 
artistic,  or  scientific  skill,  and  all  investments  of  such  wages,  &c.,  or  pro- 
perty, were  to  be  deemed  to  be  property  held  and  settled  toaer  sepazate  use 
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independenUj  of  any  hnsband ;  and  her  receipts  alone  were  to  be  a  good 
discharge  for  such  wages,  &c. 

This  section  was  held  to  apply  not  only  to  the  earnings  of  a  separate  busi- 
ness carried  on  by  a  married  woman,  but  also  to  the  business  and  stock  in 
trade  from  which  the  earnings  were  made  :  Ashworth  y.  Outram,  5  Ch.  D. 
923,  939,  0.  A. ;  and  see  Lovell  v.  NewUm,  4  C.  P.  D.  7 ;  Re  Dearmer,  James 
y.  2>.,  53  L.  T.  905 ;  and  after  her  death  such  earnings  formed  equitable 
assets:  Be  Poole,  Thompson  y,  Bennett,  6  Ch.  D.  739. 

Sect.  2.  Deposits  in  the  sayings  banks  in  the  name  of  a  married  woman, 
or  of  a  woman  who  married  after  such  deposit,  were  to  be  deemed  to  be 
her  separate  property,  and  to  be  accounted  for  and  paid  to  her  as  if  she  were 
unmarried. 

By  sect.  3,  it  was  proyided  that  any  married  woman,  or  woman  about  to 
be  married,  might  apply  to  the  Goyemor  and  Company  of  the  Bank  of 
England  or  of  Ireland,  by  a  form  to  be  proyided  for  that  purpose,  that  stock 
not  being  less  than  20Z.,  to  which  the  woman  so  applying  was  entitled  or 
which  she  was  about  to  acquire,  might  be  transferred  to,  or  made  to  stand  in 
the  books,  &c.  in  the  name  or  intended  name,  of  the  woman,  as  a  married 
woman  entitled  to  her  separate  use ;  and,  on  such  form  being  entered  in  the 
books  accordingly,  the  same  should  be  deemed  to  be  her  separate  property, 
and  diould  be  transferred  and  the  diyidends  paid  as  if  she  were  an  unmarried 
woman :  proyided  that  if  any  such  inyestment  in  the  funds  was  made  by  a 
married  woman  by  means  of  moneys  of  her  husband  without  his  consent,  the 
Court  might,  on  application  under  sect.  9  of  the  Act,  order  such  inyestment, 
and  the  diyidends  or  any  part  thereof,  to  be  transferred  and  paid  to  the 
husband. 

Under  this  section  a  fund  in  Court  to  which  a  married  woman  was  entitled 
for  her  separate  use,  or  subiect  to  her  power  of  appointment,  might,  with  the 
consent  of  the  husband  and  the  reyersioner,  be  transferred  into  her  name 
pursuant  to  the  Act :  Be  BartholoTnew,  19  W.  B.  95 ;  23  L.  T.  433 ;  Be  Butlin, 
23  L.  T.  523  ;  19  W.  B.  241 ;  Frank  y.  Mackay,  I.  B.  8  Eq.  93 ;  and  where 
one  of  the  applicants  was  imder  age,  and  a  ward  of  Court  at  the  time  of  her 
marriage,  the  fund  was  ordered  to  be  settled  on  her :  Be  Butlin,  sup, 

TJntu  stock  in  the  Bank  of  Eneland  (to  which  a  married  woman  had 
become  entitled,  under  sect.  7,  for  her  separate  use)  was  actually  standing 
in  her  name,  under  sect.  3,  she  had  no  right,  and  the  Bank  could  not  be 
compelled,  to  transfer  the  stock  without  tne  concurrence  of  her  husband : 
Howard  y.  Bank  of  England,  19  Eq.  295. 

Sect.  4.  The  like  proyisions  were  made  with  respect  to  paid-up  shares  or 
any  debenture  or  debenture  stock,  or  any  stock  of  any  incorporated  or  jjoint 
stock  CO.,  to  the  holding  of  which  no  liabUity  was  attached,  and  to  which  a 
married  woman,  or  woman  about  to  be  married,  was  entitled ;  and  by  sect.  5, 
with  respect  to  any  share,  benefit,  debenture,  rif  ht  or  claim  in,  to,  or  upon 
the  funoCs  of  an  industrial  and  provident,  friendly,  benefit,  building,  or  loan 
society,  to  the  holding  of  which  share,  &c.,  no  liability  was  attached,  see 
Beg,  Y,  Camatic  Bail.  Co.,  8  L.  B.  Q.  B.  299. 

Sect.  7.  Personal  property  to  which  any  married  woman  after  the  9th 
August,  1870,  should  become  entitled  under  an  intestacy  (whateyer  the 
amount:  Be  Voss,  Kingy,  V,,  13  Ch.  D.  504),  or  money  not  exceeding  200^. 
under  any  deed  or  will ;  and, — 

Sect.  8.  The  rents  and  profits  of  any  freehold,  copyhold,  or  customary- 
hold  property,  which  should  descend  upon  any  woman  married  after  9th 
August,  1870,  as  heiress  or  co-heiress  of  an  intestate,  were,  subject  and 
without  prejudice  to  the  trusts  of  any  settlement  affecting  the  same,  to 
belong  to  her  for  her  separate  use,  and  her  receipts  alone  were  a  good 
discharge  for  the  same. 

This  section  does  not  giye  her  an  enlarged  dominion  oyer  the  inheritance : 
Johnton  y.  J.,  35  Ch.  D.  345. 

Where  a  legacy  and  share  of  residue  deyolyes  on  a  married  woman  under  the 
same  instrument,  sect.  7  must  be  applied  to  each  sum  separately  and  not  to 
both  in  the  aggregate :  Be  Davies,  Harrison  y.  D.,  (1897)  2  Ch.  204. 

Sect.  9.  In  questions  between  husband  and  wife  as  to  property  by  the  Act 
declared  to  be  separate  property  of  the  wife,  either  party  might  apply  by 
Bommons  or  motion  to  the  (Chancery  Diyision  of  the  High  Court  of  Justice) 
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or,  irrespectiYe  of  the  yalue  of  the  prox>erty,  to  the  Judge  of  the  County 
Court. 

Sect.  10.  A  married  woman  mieht  effect  a  policy  of  insurance  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use,  and  the  same  and  all 
benefit  thereof,  if  expressed  on  the  face  of  it  to  be  so  effected,  should  enure 
accordingly,  and  the  contract  be  as  yalid  as  if  made  with  an  unmarried 
woman.  A  policy  effected  by  a  married  man  on  his  own  life,  and  expressed 
to  be  for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  was  to  enure 
and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  use  and  of 
his  children,  according  to  the  interest  so  expressed,  and  so  long  as  any  object 
of  the  trust  remained  was  not  to  be  subject  to  the  control  of  the  husband,  or 
to  his  creditors,  or  form  part  of  his  estate :  see  on  this  section,  HcU  y.  Everall, 
2  Ch.  D.  266. 

Where  the  interest  to  be  taken  by  the  widow  and  her  children  was  not 
expressed  on  the  face  of  the  policy,  tne  money  secured,  though  in  the  first 
instance  ordered  to  be  held  upon  the  usual  trusts  (see  Be  MtUor^B  Policy 
Trusts,  6  Ch.  D.  127),  was  on  subsequent  application  allowed  to  be  distributed 
as  if  the  husband  had  died  intestate,  the  widow  being  poor,  and  the  income  of 
the  policy  moneys  insufficient  for  tiie  maintenance  of  herself  and  children : 
B,  C,  7  Ch.  D.  200.  This  was  not  followed  in  Re  Adam's  Policy  Trusts,  23 
Ch.  D.  525,  where  Chitty,  J.,  intimated  the  opinion  that  under  a  policy  for 
the  benefit  of  wife  and  children,  the  widow  took  for  life  for  her  separate  use, 
with  remainder  to  the  children  as  joint  tenants,  and  a  recital  was  inserted  in 
the  order  that  the  suryiying  children  took  as  joint  tenants ;  but  in  Re  Seyton^ 
8,  y.  Saiterthwaitey  34  Ch.  D.  511,  North,  J.,  held  that  in  such  a  case  widow 
and  children  took  concurrently  as  joint  tenants ;  and  this  has  since  been 
followed  by  Chitty,  J. :  Re  Davies'  Policy,  (1892)  1  Ch.  90. 

Where  the  appointment  by  the  Court  of  a  new  trustee  is  required,  the 
petition  or  summons  should  be  entitled  also  in  the  matter  of  the  Trustee  Act, 
1893:  Re  Soutar's  Policy  Trusts,  26  Ch.  D.  236;  and  the  Court  can  under 
its  general  jurisdiction  appoint  two  new  trustees :  Schultze  y.  8,,  56  L.  J. 
Ch.  356;  56L.T.  231. 

Where  the  f imd  was  to  be  retained  on  behalf  of  infants,  the  Court  declined 
to  appoint  a  single  trustee  under  this  section :  Re  HotosorCs  Policy  Trusts, 
W.  N.  (85)  213. 

Where  a  person  effected  a  policy  upon  his  own  life  under  the  M.  W.  P.  Act 
for  the  benefit  of  his  wife  for  her  separate  use,  and  of  the  children  to  be  bom 
of  the  marriage  as  he  should  appoint,  and  he  died  without  haying  exercised 
the  power  of  appointment,  leaying  his  widow  and  one  child,  an  infant, 
suryiying,  the  poucy  money  was  directed  to  be  paid,  as  to  one  moiety  to  the 
widow,  and  as  to  the  other  moiety  to  be  inyested  in  trust  for  the  child,  and 
the  income  during  minority  paid  to  the  widow  for  his  maintenance:  Re 
Edwards*  Policy,  V.-C.  M.,  28  W.  fi.  72 ;  and  see  Fuher  y.  8hirley,  48  Ch.  D, 
290. 

The  section  remains  in  force  as  to  policies  effected  under  it,  notwithstand- 
ing the  proyisions  of  sect.  11  of  the  Act  of  1882  (v.  in/,  p.  918),  and  therefore 
a  tinistee  must  be  appointed  to  giye  a  discharge  for  the  policy  moneys,  whether 
they  become  payable  before  or  after  the  Act  of  1882,  and  the  application  for 
such  payment  may  properly  be  entitled  only  in  the  matter  of  the  Act  of  1870 
and  not  in  that  of  1882 :  Re  Tumhuil,  T.  y.  T,  (1897)  2  Ch.  415 ;  Re  Kuyper's 
Policy  Trusts,  (1899)  1  Ch.  38  (not  following  Re  8outar*s  Policy  Trust,  26 
Ch.  D.  236). 

Sect.  11.  A  married  woman  might  maintain  an  action  in  her  own  name  for 
the  recoyery  of  any  wages,  earnings,  money,  and  property  declared  by  the 
Act  to  be  separate  property,  or  of  any  property  belongm^  to  her  before  mar- 
riage, and  which  her  husband  should  by  writing  under  his  hand  haye  agreed 
wi&  her  should  belong  to  her  after  marriage  as  her  separate  property,  and 
she  was  to  haye  in  her  own  name  the  same  remedies,  both  ciyil  and  criminal, 
for  the  protection  and  security  of  such  wages,  &c.,  as  if  they  belonged  to  her 
as  an  unmarried  woman.  See  on  this  section.  Summers  y.  City  Bank,  L.  B. 
9  C.  P.  580 ;  Howard  y.  Bank  of  England,  19  Eq.  295 ;  Duncan  y.  Cashin, 
L.  E.  10  C.  P.  554. 

This  section  did  not  allow  a  married  woman  to  be  sued  alone  without  her 
husband  in  an  action  to  charge  her  separate  earnings  with  a  debt  contracted 
by  her :  Hancock  y.  Lallache^  3  C.  P.  D.  197 ;  Atwood  y.  Chichester,  3  Q.  B.  D, 
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722;  but  applied  so  as  to  allow  her  to  present,  without  a  next  friend,  a 
petition  for  payment  of  her  separate  property  out  of  Court:  Re  Fisher* $ 
Trusts,  30  W.  B.  56;  45  L.  T.  504. 

Sect.  12.  A  husband  was  not,  by  reason  of  his  marriage  after  the  passing 
of  the  Act,  to  be  liable  for  the  debts  of  his  wife  contracted  before  marriage ; 
and  the  wife  was  liable  to  be  sued  fop,  and  any  property  belon^ng  to  her  for 
her  separate  use  was  liable  to  satisfy  such  debts  *'  as  if  she  nad  continued 
unmarried." 

Under  ibis  section  the  separate  property  of  the  wife  remained  liable  for  her 
ante-nuptial  debts  even  though  she  was  restrained  from  anticipation :  Ax/ord 
V.  Reid,  22  Q.  B.  D.  548,  C.  A. ;  Be  Hedgely,  Small  v.  H.,  34  Ch.  D.  379; 
London  and  PrcvindtU  Bank  v.  Bogle,  7  Ch.  D.  773 ;  but  she  could  not  be 
made  a  bankrupt :  Be  Holland,  9  Ch.  307. 

The  husband  surviyine  and  taking  out  admon  to  the  wife  was,  notwith- 
standing the  section,  liable  for  her  debts :  Turner  v.  Cauljield,  7  L.  E.  Ir.  347. 

Sect.  13.  A  married  woman  haying  separate  property  might  be  made  liable 
for  the  maintenance  of  her  husband  where  he  became  chargeable  to  a  union 
or  parish,  and  the  order  might  be  made  and  enforced  a^inst  her  in  the  same 
way  as  such  an  order  might  be  made  and  enforced  agamst  a  husband  by  the 
Poor  Law  Amendment  Act,  1868  (31  &  32  Y.  c.  122),  s.  33 ;  and  by  sect.  14, 
she  was  to  be  subject  to  the  same  liability  for  the  maintenance  of  her  children 
as  a  widow. 

By  the  Amendment  Act  of  1874  (37  &  38  Y.  c.  50),  as  to  marriages  which 
took  place  after  the  30th  July,  1874,  the  liability  of  the  husband  was 
restored  (sect.  1),  but  was  confined  to  the  extent  of  the  fortune  of  the  wife 
reoeiyed,  or  which  ought  to  haye  been  receiyed,  by  him,  if  he  pleaded  that 
limit  to  his  liability ;  out  it  was  in  his  option  eitiier  to  claim  this  limit  to  his 
liability  or  not,  and  if  he  did  not  so  claim  it,  he  was  liable  for  the  wife's 
debts  in  the  same  manner  as  the  husband  originally  was  at  common  law. 
Under  this  Act,  therefore,  a  creditor  of  the  wife  suing  the  husband  and  wife, 
was  not  bound  to  allege  facts  showing  the  liability  of  the  husband,  but 
the  husband,  relying  on  the  Act,  had  to  plead  it  by  way  of  defence  :  Matthews 
y.  WhiUle,  13  Ch.  D.  811 ;  but  the  liability  of  the  husband  did  not  continue 
after  the  wife's  death :  Bell  y.  Stocker,  10  Q.  B.  D.  129. 

By  sect.  22  of  the  Married  Women's  Properly  Act,  1882,  the  Acts  of  1870 
and  1874  are  repealed,  but  such  repeal  *'  shall  not  affect  any  act  done  or  right 
acquired  while  either  of  such  Acts  was  in  force,  or  any  right  or  liability  of 
any  husband  or  wife,  married  before  the  commencement  of  this  Act "  (r.e.,  the 
Act  of  1882),  "to  sue  or  be  sued  under  the  proyisions  of  the  said  repealed 
Acts  or  either  of  them,  for  or  in  respect  of  any  debt,  contract,  wrong,  or  other 
matter  or  thing  whatsoeyer,  for  or  in  respect  of  which  any  such  right  or 
liability  shall  haye  accrued  to  or  against  such  husband  or  wife  before  the 
oommenoement  of  this  Act." 
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Capacity  of  Married  Woman. 

By  sect,  1  of  the  Married  Women's  Property  Act,  1882  (46  &  46  Y.  c.  75), 
sub-sect.  1,  "  a  married  woman  shall  in  accordance  with  the  proyisions  of 
this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will  or  other- 
wise, of  an]r  real  or  personal  property,  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  interyention  of  any  trustee." 

Sect.  1  is  a  general  section,  which  is  to  be  construed  with  sects.  2  and  5 
(v.  inf.  p.  917)  :  Be  Cuno,  Mansfield  y.  M,,  43  Ch.  D.  12,  15,  C.  A. ;  and  see 
Be  Drummondand  Davie,  (1891)  1  Ch.  524,  534. 

Ab  this  sub-section  does  not  deal  with  the  deyolution  of  property  undisposed 
of  by  the  feme,  it  does  not  affect  the  marital  right  of  the  nusband  as  against 
the  next  of  kin :  Be  Lamberfs  EsUxte,  Stanton  y.  L.,  39  Ch.  D.  626 ;  Sur^ 
man  y.  WharUm,  (1891)  1  Q.  B.  491,  493 ;  Smart  y.  Tranter,  43  Ch.  D.  687, 
C.  A ;  nor  d^niye  him  of  his' estate  by  the  curtesy  in  her  realty  undisposed 
of :  Hope  y.  if,,  (1892)  2  Ch.  336 ;  nor  does  it  alter  the  status  of  the  feme  so 
as  to  affect  the  operation  of  the  rule  whereby  husband  and  wife,  under  a  gift 
to  them,  take  as  one  person :  Be  Jupp,  </.  y.  Buckwell^  39  Oh,  D.  148 ;  Be 
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March,  Mander  v.  Harria,  27  Oh.  D.  166,  0.  A. ;  24  Ch.  D.  222 ;  Re  Dixon, 
Byram  v.  Tidl,  42  Ch.  D.  306, 

Where  real  estate  of  the  hueband  Ib,  since  the  Act,  conveyed  to  husband 
and  wife,  the  presumption  of  intended  adyanoement  not  being  rebutted,  they 
take  as  joint  tenants,  and  her  interest  belongs  to  her  for  her  separate  use : 
Ihomley  v.  T.,  (1893)  2  Oh.  229. 

As  to  the  effect  of  me  Act  in  reference  to  the  will  of  the  married  woman, 
V.  inf.  p.  926. 

By  sub-sect.  2  {v.  aup,  p.  887),  a  married  woman  is  rendered  capable  "  of 
entering  into  and  rendering  herself  liable  in  respect  of,  and  to  the  extent  of 
her  separate  property  on  any  contract,"  and  of  suing  and  being  sued,  either 
in  contract,  or  tort,  or  otherwise ;  and  any  damages  or  costs  recovered  by 
her  are  to  be  her  separate  property,  and  any  damages  or  costs  recovered 
against  her  are  mstde  payable  out  of  her  separate  property.  This  enact- 
ment is  not  retrospective  :  Davits  v.  Stanford,  61  L.  T.  234 ;  and  it  does  not 
abolish  the  general  liability  of  the  husband  for  his  wife's  torts :  Seroka  v. 
Kattenburg,  17  Q.  B.  D.  117  ;  sup,  p.  894. 

By  sub-sect.  3,  *'  every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  unless  the  contrary  he  shown ;  "  and  by  sub-sect.  4,  "  every 
contract  entered  into  by  a  married  woman  with  respect  to  and  to  bind  her 
separate  property,  shall  bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all  separate 
property  which  she  may  thereafter  acquire." 

These  enactments  (which  were  repealed  by  the  Act  of  1893,  v.  aup.  p.  891} 
did  not  enable  a  married  woman  wno  had  no  separate  property  to  bind  her- 
self by  contract:  Stogdon  v.  Zee,  (1891)  1  Q.  B.  661,  C.  A.;  Palliser  v, 
Ourney,  19  Q.  B.  D.  619 ;  Be  SJiakespear,  Deakin  v.  Lahin,  30  Oh.  D.  169 ; 
and  see  Pelton  v.  Harrison,  (1891)  2  Q.  B.  422,  0.  A. ;  and,  therefore,  the 
Pit  suing  her  was  put  to  prove  that  she  had  at  the  time  of  entering  into  the 
contract,  separate  property,  free  from  restraint  on  anticipation,  as  to  which 
she  might  reasonably  be  deemed  to  have  contracted :  TeUey  v.  Griffith,  57  L.  T. 
673;  36  W.  R.  96;  W.  N.  (87)  218;  BraumUiny.  Lewis,  64  L.  T.  265;  63 
L.  T.  449 ;  Leak  v.  Driffield,  24  Q.  B.  D.  98  ;  v.  sup,  p.  890 ;  secus,  where  Pit 
was  suin^  otherwise  than  in  contract,  as  in  that  case  the  liability  of  the  feme 
to  be  sued  was  general :  Whittaker  v.  Kershaw,  45  Oh.  D.  320, 327, 329, 0.  A. 
Semhle,  the  enactments  are  not  retrospective  so  as  to  affect  contracts 
entered  into  previously  to  1883 :  Be  Boper,  B,  v.  Doncaster,  39  Oh.  D.  482, 
487 ;  and  see  Conolan  v.  Leyland,  27  Oh.  D.  632 ;  Be  March,  Mander  v.  Harris, 
27  Oh.  D.  166,  0.  A. ;  TwmhuU  v.  Forman,  15  Q.  B.  D.  234,  0.  A. ;  but  a 
consent  order  after  1883,  referring  to  arbitration  questions  under  a  contract 
made  before  1883,  was  held  to  be  a  new  contract :  Conolan  v.  Leyland,  aup. 

As  the  Act  refers  to  separate  property  only,  the  contract  of  the  married 
woman  did  not  affect  property  acquired  by  her  after  the  coverture :  Beckett 
V.  Tasker,  19  Q.  B.  D.  7 ;  or  separate  property  subject  to  restraint  on  antici- 
pation at  the  time  of  the  contract,  but  atterwtmis  becoming  free  therefrom 
on  the  coverture  ceasing:  Felton  v.  Harrison,  (1891)  2  Q.^.  422;  and  see 
Softlaw  V.  Welch,  (1899)  2  Q.  B.  419,  0.  A. ;  but  see  Be  Wheeler's  Settlement, 
Briggs  v.  Byan,  (1899)  2  Oh.  717  (tending  to  show  that  the  expression 
** separate  property"  may  include  property  to  which  a  separate  use  will 
attach  on  coverture  in  futuro) ;  but  it  did  affect  separate  property  acquired 
during  a  subsequent  coverture  :  Jay  v.  Bobinson,  25  Q.  B.  D.  467,  0.  A. 

By  sub-sect.  5,  ''  everjr  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject  to  the 
bankruptey  laws  in  the  same  way  as  if  she  were  a.  feme  sole" 

As  power  is  not  **  property,"  a  married  woman  adjudicated  bankrupt  under 
this  sub- section,  cannot  be  compelled  to  exercise  a  general  power  in  favour 
of  the  trustee  in  bankruptey :  Exp,  Gilchrist,  Be  Armstrong,  17  Q.  B.  D.  521, 
0.  A. ;  and  as  a  judgment  against  a  married  woman,  according  te  the  form 
in  Scott  V.  Morley  (v.  sup,  p.  885),  is  not  personal,  she  cannot  be  made  bank- 
rupt on  a  notice  grounaed  on  it  under  sect.  4,  sub-sect.  1  (g),  of  the  Bank- 
ruptcy Act,  1883:  Be  Lynes,  Exp,  Lester,  (1893)  2  Q.  B.  113,  0.  A.;  Be 
Elliott  (1900),  2  I.  R.  439;  although  she  has  subsequently  become  a  widow: 
Be  Hewett,  Exp,  Levene,  (1895)  1  Q.  B.  328 ;  or  is  trading  separately  from  her 
husband  under  a  firm  name,  and  judgment  is  obtained  against  her  in  that 
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name :  Be  Frances  ffand/ord  Jk  Co.,  Ea^,  Frances  Handford,  (1899)  1  Q.  B. 
666,  C.  A. 

The  married  woman  will  be  deemed  to  be  *'  carrying  on  trade  *'  so  long  as 
there  are  debts  due  to  her  trade  creditors  remaining  impaid :  Re  Dagnall^ 
Eiq>.  Scan  and  Mwley,  (1896)  2  a  B.  407;  Re  Wors^,  (190n  1  K.  B.  309, 
C.  A. ;  and  the  trade  may  be  **  separate  "  although  the  husoand  is  living 
in  the  house  and  acting  in  the  management :  8,  C, 

Where  after  a  petition  for  adjudication  had  been  presented  against  a 
spinster  she  obtained  an  adjournment  of  the  case,  and  married  during  the 
interval  of  adjournment,  it  was  held  that,  as  she  was  not  carrying  on  a  trade 
separately  from  her  husband,  she  was  not  subject  to  the  bemki-uptcy  laws, 
and  a  receiving  order  made  against  her  was  discharged :  Re  a  Debtor,  Exp, 
the  Debtor,  (1898)  2  a  B.  576,  0.  A. 

The  sub-section  applies  although  the  business  ia  entirely  managed  by  her 
husband,  provided  he  has  no  control  oyer  the  money  in  or  assets  of  the 
business :  Be  Edwardes,  Exp,  Edwardea,  43  W.  B.  609 ;  explaining  Re  Uthhy, 
1  Manson,  12 ;  63  L.  J.  Q.  B.  261 ;  69  L.  T.  864. 

As  to  the  position  before  the  Act  of  a  married  woman  in  regard  to  the 
bankruptcy  laws,  v.  Bup,  p,  903. 

Woman  married  after  the  Act 

By  sect.  2,  "  every  woman  who  marries  after  the  commencement  of  this 
Act  shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to 
dispose  of  in  manner  aforesaid,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve 
upon  ner  after  marriage,  including  any  wages,  earnings,  money,  and  pro** 
perty  gained  or  acquired  by  her  in  any  employment,  ti^e,  or  occupation  in 
which  she  is  en^iaged,  or  which  she  carries  on  separately  from  her  husband, 
or  by  the  exercise  of  any  literary,  artistic,  or  scientific  skill." 

As  to  the  protection  extended  to  the  trade  or  business  from  which  the 
earnings  arise,  see  Ashwortk  v.  Outram,  6  Ch.  D.  923,  C.  A.,  eup.  p.  913. 

Where  a  married  woman  carries  on  a  separate  trade  it  must  be  assumed, 
unless  the  contrary  is  shown,  that  she  has  separate  property :  Eddowee  v. 
Argentine  Loan  Co.,  63  L.  T.  364. 

Woman  married  before  the  Act. 

By  sect.  6,  **  every  woman  married  before  the  commencement  of  this  Act 
shall  be  entitied  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as 
her  separate  property  all  real  and  personal  property  her  title  to  which, 
whether  yest^  or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  shall  accrue  after  the  commencement  of  this  Act,  including  any 
wages,  earnings,  money  and  property  so  gained  or  acquired  by  her  as 
aforesaid." 

As  the  section  relates  te  the  accruer  of  title,  it  does  not  affect  the  rights  of 
the  husband  in  respect  of  property  which  accrues  in  title  before,  but  falls 
inte  possession  after  the  Act :  Reid  v.  i2.,  31  Oh.  D.  402,  0.  A. 

But  a  mere  epee  ewxeeaiwiis,  as  one  of  a  class  of  possible  next  of  kin,  is  not 
a  contingent  title  within  the  section ;  and  on  the  class  becoming  ascertcdnable 
snbsequentiy  to  the  Act,  the  section  applied :  Re  Parsons ,  Stockley  v.  P.,  46 
Ch.  D.  51 ;  dissenting  from  Re  Beaupre^s  Tniste,  21  L.  E.  Ir.  397,  0.  A. 

Damages  awarded  to  the  wife  in  an  action  by  her  and  her  husband,  in 
respect  of  personal  injnry  to  her,  must  be  her  separate  property  under  this 
section,  if  they  are  not  so  under  sect.  1,  sub-sect.  2 :  Beasiey  y.  Rooney,  (1891) 
1  a  B.  609. 

Stooks,  Shares,  &o.  of  Married  Women. 

By  sect.  6,  "  all  deposits  in  any  post  office  or  other  savings  bank,  or  in 
any  otiier  bank,  all  annuities  granted  by  the  commrs  for  the  reduction  of  the 
national  debt,  or  by  any  other  person,  and  all  sums  forming  part  of  the 

CMic  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
ks  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of  any  other 
bank,  which,  at  the  commencement  of  this  Act"  (1st  January,  1883),  *'are 
standing  in  the  sole  name  of  a  married  woman,  and  all  shares,  stock,  deben- 
tures, £benture  stock,  or  other  intereste  of  or  in  any  corporation,  con^pany, 
or  publio  body,  monicipal,  oonunercial)  or  otherwise,  or  of  or  in  any  Indus* 
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trial,  proyident,  friendly,  benefit,  building/ or  loan  society,  whidi  at  tbe 
commencement  of  the  Act  are  standing  in  her  name  "  (t.e.,  semble,  her  sole 
name),  *'  shall  be  deemed,  unless  and  until  the  contrary  be  shown,  to  be  tbe 
separate  property  of  such  married  woman ;  "  and  the  ffiict  that  8U(^  property 
is  standing  in  the  sole  name  of  a  married  woman  *'  shall  be  sufficient  primd 
fade  eTidence  that  she  is  beneficially  entitled  thereto  for  her  separate  use,  so 
as  to  authorize  and  empower  her  to  receive  or  transfer  the  same,  aind  to 
receive  the  dividends,  interest,  and  profits  thereof,  without  the  ooncarrenoe 
of  her  husband,"  and  to  indemnify  the  several  persons,  public  bodies  and 
companies  concerned  in  respect  thereof. 

By  sect.  7,  all  such  deposits,  annuities,  sums,  shares,  stockr  debentures, 
debenture  stock,  and  other  interests  as  referred  to  in  the  last  section,  which 
after  the  commencement  of  the  Act  shall  be  allotted  to  or  made  to  stand  in 
the  sole  name  of  a  married  woman,  are  to  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  her  separate  property,  in  respect  of  which,  so  far  as 
any  liability  may  be  incident  thereto,  her  separate  estate  is  alone  to  be  liable. 
But  nothing  in  the  Act  is  to  require  or  authorize  any  corporation  or  company 
to  admit  any  married  woman  to  be  a  holder  of  any  shares  or  stock  therein, 
to  which  any  liability  may  be  incident,  contrary  to  the  provisions  of  the 
instrument  regulating  such  corporation  or  company. 

By  sect.  8,  the  above  provisions  are  eztendea  to  the  case  of  stocks,  shareB, 
&c.  invested  in  the  names  of  any  married  woman  jointly  with  any  persons 
or  person  other  than  her  husband ;  and  by  sect.  9,  the  concurrence  of  the 
husband  in  any  transfer  is  rendered  unnecessary. 

By  sect.  10,  where  an  investment  has  been  xnade  by  a  married  woman  by 
means  of  moneys  of  her  husband,  without  his  consent,  the  Court  may,  upon 
an  application  under  sect.  17  {v.  sup,  p.  895),  order  such  investment,  and  the 
dividends  thereof,  or  any  part  thereof,  to  be  transferred  and  paid  re^>ectively 
to  the  husband. 

Policy  of  Assnranoe. 

Sect.  11  provides  that  a  married  woman  may  effect  a  policy  upon  her  own 
life,  or  the  life  of  her  husband,  for  her  sei>arate  use ;  and  that  a  policy  of 
assurance  effected  by  any  man  on  his  own  life,  and  expressed  to  be  for  the 
benefit  of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  or  any  of 
them,  or  by  any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit 
of  her  husband,  or  of  her  children,  or  of  her  husband  and  children,  or  any  of 
them,  shall  create  a  trust  in  favour  of  the  objects  therein  named,  and  the 
moneys  payable  imder  such  policy  shall  not,  so  long  as  any  object  of  the 
trust  remains  unperformed,  form  part  of  the  estate  of  the  insured,  or  be 
subject  to  his  or  her  debts.  The  insured  may,  by  the  policy,  or  by  any 
memorandum,  appoint  a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new  trustee  or 
new  trustees  thereof,  and  for  the  investment  of  the  policy  moneys ;  and  in 
default  of  any  such  appointment,  such  policy,  immediately  on  its  being 
effected,  is  to  vest  in  the  insured  in  trust  for  the  purposes  aforesaid.  If  at 
any  time  there  shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a  new 
trustee  or  new  trustees,  the  appointment  may  be  made  by  any  Court  having 
jurisdiction  under  the  Trustee  Act,  1850,  or  ^e  Acts  amending  the  same 
(now  the  Trustee  Act,  1893,  v,  inf.  Chap.  XLI.,  Sect.  10,  pp.  1209  et  wg.). 

For  the  cases  on  the  corresponding  section  (sect.  10)  of  the  Married 
Women's  Property  Act,  1870,  v.  sup.  p.  914. 

When  the  object  of  the  trust  is  performed,  or  becomes  incapable  of  per- 
formance, the  policy  reverts  to  the  estate  of  the  insured.  Therefore,  where 
the  death  of  the  inmired  was  caused  by  the  felonious  act  of  his  wife,  who  was 
the  sole  cestui  que  trust  under  the  policy,  his  executors  could,  in  the  absence 
of  stipulation  to  the  contrary,  recover  from  the  insurance  office  on  the  policy : 
Chaver  v.  Mutual  Reserve  Fund,  (1892)  1  ft.  B.  147,  C.  A. 

Ante-Hnptial  Debts. 

By  sect.  13  (v.  sup,^,  891),  a  woman,  after  her  marriage,  is  to  continue 
liable  to  the  extent  of  her  separate  estate  for  her  anto-nuptiu  debte,  oontracte, 
or  wrongs,  and  may  bo  sued  accordingly,  and  all  sums  recoyered  against  her 
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shall  be  payable  out  of  her  separate  property,  and,  as  between  her  and  her 
husband,  unless  there  be  any  contract  between  them  to  the  contrary,  her 
separate  property  is  to  be  primarily  liable. 

Th.Q  section  extends  to  debts  contracted  under  the  powers  of  the  Act 
during  a  former  coverture :  Jay  v.  Bobinson,  2d  Q.  B.  D.  467,  0.  A. ;  Peltan 
Y.  ZTarrMon,  (1891)  2  Q.  B.  422 ;  but  as  the  Act  does  not  destroy  the  unity 
of  person  existing  between  husband  and  wife,  he  cannot  sue  her  for  money 
lent  to  or  paid  for  ker  at  her  request  before  their  marriage :  Butler  y.  B,, 
14  a  B.  D.  831. 

The  personal  liability  of  a  married  woman  at  common  law  ui>on  contracts 
made  by  lier  before  marriage  is  not  taken  away  by  the  Married  Women's 
Property  Act,  1882  :  Bobimon,  King  &  Co.  v.  Lynes,  (1894)  2  Q.  B.  677. 

By  sect.  14,  a  husband  is  Hable  for  his  wife's  ante-nuptial  debts,  contracts, 
and  wrongs,  to  the  extent  of  all  property  whatsoever  belonging  to  her  which 
he  shidl  nave  aoquired  or  become  entitled  to  from  or  tmrough  her,  after 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for  which 
judgment  may  have  been  oond  fide  recovered  against  him  m  respect  of  such 
debts,  &C.,  but  he  is  not  to  be  liable  for  the  same  any  further  or  otherwise. 

The  husband  can  avail  himself  of  the  Statute  of  Limitations  in  respect  of 
his  wife's  ante-nuptial  debt  as  from  the  time  when  Ihe  debt  accrued  due  by 
her :  Beck  y.  Pierce,  23  Q.  B.  D.  316,  0.  A. 

By  sect.  15,  the  husband  and  wife  may  be  sued  jointly  in  respect  of  any 
such  debt  or  liability,  if  the  Pit  seeks  to  establish  his  claim  against  them 
both.  If  the  husband  is  not  found  liable,  he  is  to  have  jud^ent  for  his 
costs  of  defence,  whatever  may  be  the  result  of  the  action  agamst  the  wife ; 
and  if  the  husband  is  liable  for  part,  the  judgment  to  the  extent  of  the 
amount  for  ^hich  he  is  liable  is  to  be  **  a  joint  judgment  against  the  husband 
personally,  and  against  the  wife  as  to  her  separate  property ;  and  as  to  the 
residue  "  of  the  debt  or  damages,  '*  a  separate  judgment  against  the  wife  as  to 
her  separate  property  only." 

Settlements  excepted  from  Act. 

Sect.  19  enacts,  **  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  any  settlement,  or  agreement  for  a  settlement,  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  property  of  any  married 


woman." 


The  effect  of  this  provision  has  been  held  to  be  that  the  operation  of  a 
settlement  is  to  be  determined  precisely  as  under  the  previous  law,  so  that 
no  one  who  cotdd  have  taken  an  interest  under  that  law  is  to  be  deprived 
thereof:  Re  Ofulow,  Plowden  v.  Gay  ford,  39  Ch.  D.  622,  626  ;  Hancock  v.  i7., 
38  Ch.  D.  78,  0.  A. ;  Buckland  v.  ^.,  (1900)  2  Ch.  634  ;  and  property  which 
would  have  been  bound  by  a  settlement  if  the  Act  had  not  passed,  will  not 
be  touched  by  sect.  5 :  Hancock  v.  H.,  sup, ;  considering  Re  Queade*8  Trusts, 
63  L.  T.  74  ;  33  W.  E.  816 ;  64  L.  J.  Ch.  786 ;  or  sect.  2 :  Stevens  y.  Trevor-^ 
Garrick,  (1893)  2  Ch.  307 ;  Buckland  v.  J?.,  sup.  Therefore  a  covenant  for 
settlement  of  the  wife's  after-acquired  property  entered  into  by  the  husband 
alone  will  still  be  as  effectual  as  it  would  ha ve  been  before  1883 :  Re  Whttaker, 
Christian  y.  IF.,  34  Ch.  D.  227,  C.  A. ;  Hancock  v.  //.,  sup, ;  and  see  Re  Stonor^a 
Trusts,  24  Ch.  D.  196;  Hemingvxiy  v.  Braithwaite,  61  L.  T.  224 ;  Stevens  v. 
Trevor^Garrick,  sup, ;  and  a  marriage  settlement  bjr  an  infant /erne,  with  the 
concurrence  of  the  husband,  of  property  not  limited  to  her  separate  use 
cannot  be  avoided  by  her  repudiation  on  majority:  Buckland  v.  B,,  sup,; 
but  when  the  settlement  has  passed  an  interest  to  a  married  woman,  the 
statutory  incidents  attach  thereto :  Re  Onslow,  sup, ;  and  if  she  becomes  dis- 
covert and  marries  again,  she  will  hold  it  as  separate  property  in  accordance 
with  the  Act :  8.  C,  ;  and  an  alienation  by  her  which  would  not  have  been 
practicable  before  the  Act  is  not  an  interference  with  or  act  affecting  the 
settlement:  Exp,  Boyd,  Re  Armstrong,  21  Q.  B.  D.  264,  C.  A.,  where  the 
separate  life  es&te  of  a  feme  made  bankrupt  under  sect.  1,  sub-sect.  6,  was 
hdd  to  pass  to  her  trustee  in  bankruptcy. 

Restraint  on  Anticipatioii. 

Sect.  19  further  provides  that  nothing  in  the  Act  contained  **  shall  inter- 
fere with  or  render  inoperative  any  restriction  against  anticipation  at  present 
attached  or  herefdN^er  to  be  attadied  to  the  enjoyment  of  any  property  or 
iaoome  by  a  woman  under  any  settlement,  agreement  for  a  settlement^  wul, 
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or  other  inBtrament ;  but  no  restriction  on  antidpation  contained  in  any 
settlement,  or  agreement  for  a  settlement,  of  a  woman's  own  property  to  m 
made  or  entered  into  by  herself  shall  have  any  validity  against  debts  con- 
tracted by  her  before  marriage,  and  no  settlement,  or  agreement  for  a 
settlement,  shall  have  any  greater  force  or  validity  against  creditors  of  snch 
woman  than  a  like  settlement,  or  agreement  for  a  setUement,  made  or  entered 
into  bv  a  man  would  have  against  nis  creditors.** 

Under  this  section  property  subject  to  a  restraint  on  anticipation,  whether 
belonging  to  tiie  married  woman  at  the  time  of  the  contract  or  subsequently 
acquired,  was  not  bound  though  the  coverture  had  afterwards  determined : 
Pelton  V.  Harriion,  (1891)  2  Q.  B.  422  ;  BeckeU  v.  Tosher,  19  Q.  B.  D.  7 ; 
Myles  V.  Burton,  14  L.  B.  Ir.  258 ;  secus,  where  the  property  became  free 
from  the  restraint  during  the  coverture,  as  then  sect.  1,  sub-sect.  4,  was 
applicable:  sup,  p.  916;  Coxy.  Bennett,  (1891)  1  Ch.  617. 

Mone;^  in  the  hands  of  a  trustee  in  respect  of  separate  property  subject  to 
a  restraint  on  anticipation,  and  accruing  due  arter  judgment,  cannot  be 
attached  by  the  judgment  creditor :  Galmoye  v.  Cowan,  58  Lt.  J.  Gh.  769. 

A  debt  contracted  during  a  previous  coverture  is  a  debt  contracted  before 
marriage  within  the  section :  Jay  v.  Robinson,  25  Q.  B.  D.  467,  C.  A. 

The  concluding  clause  applies  only  to  settlements  made  after  the  Act: 
BeckeU  v.  Tasker,  sup, ;  Mytes  v.  Burton,  sup, ;  Smith  v.  Whitiock,  55  L.  J. 
Q.  B.  286 ;  and,  read  with  the  first  clause,  has  been  held  not  to  prevent  a 
married  woman,  as  against  creditors  subsequent  to  her  marriage,  settling 
her  separate  property  by  a  post-nuptial  settlement  on  herself  with  a  restraint 
on  anticipation:  Hemingway  v.  Braithwaite,  61  L.  T.  224. 

(lY.)  COXTBACTS  BETWEBN  HTTSBAITD  AlTD  WIFE. 

Husband  and  wife  may  bargain  inter  se,  and  a  contract,  afterwards  em- 
bodied in  a  post-nuptial  settlement,  by  which  something  is  given  up  and 
something  taken  in  exchange  on  either  side,  is  a  transaction  for  valuable 
consideration,  and  was  not  avoided  under  27  £Iiz.  c.  4  (see  now  56  &  57  Y. 
0.  21),  as  against  a  subsequent  purchaser  for  value  from  husband  and  wife 
without  notice :  Teasdale  v.  Braithwaite,  4  Ch.  D.  85 ;  5  Ch.  D.  630,  C.  A. ; 
Re  Foster  and  Lister's  Contract,  25  "W.  E.  553 ;  Hewison  v.  Negus,  16  Beav. 
594  (affirmed  17  Jur.  567) ;  Shurmur  v.  Sedgwick,  24  Ch.  D.  597 ;  and  see 
Atkinson  v.  Smith,  3  D.  &  J.  186;  McGregor  v.  M,,  21  Q.  B.  D.  424,  C.  A. 

Where  the  husband  acts  as  solr,  it  is  his  duty  to  explain  most  fully  any 
provisions  in  the  settlement  of  his  wife's  property  whicn  are  in  his  favour, 
and  the  burden  of  proof  will  lie  on  his  represves  to  uphold  the  settlement 
after  his  death  if  it  is  ex  facie  improper :  Lovesy  v.  Smith,  15  Ch.  D.  655 ; 
and  although  there  may  be  no  absolute  presumption  against  the  validity  of  a 
deed  of  gift  by  a  wife  to  her  husband  prepc^ed  oy  his  solr  (Barron  v.  Willis, 
(1899)  2  Ch.  578  {per  Cozens-Hardy,  J.)),  yet,  if  a  confidential  relation  is 
established  between  her  and  the  solr,  and  the  deed  benefits  the  son  of  the 
solr,  it  will  not  be  binding  on  her  in  the  absence  of  independent  advice : 
8.  C,  (1900)  2  Ch.  121,  C.  A. 

And  on  tne  question  of  consideration  between  husband  and  wife,  see  May, 
Vol.  Cony.  281 ;  Dart,  V.  P.  1001,  1005. 

When  in  litigation  with  her  husband  she  can  be  bound  by  her  agreement 
to  compromise  or  submit  matters  in  dispute  between  them  to  arbitration : 
Bateman  v.  Ross,  1  Dow,  235 ;  McGregor  v.  M,,  21  Q.  B.  D.  424,  C.  A. ;  Hart 
V.  H,,  18  Ch.  D.  670 ;  the  right  to  compromise  being  incident  to  the  right  to 
sue  :  Besant  v.  Wood,  12  Ch.  D.  605,  622  ;  Rosey.  R,,  8  P.  D.  98,  C.  A. ;  and 
see  Williams  v.  Baily,  2  Eq.  781 ;  Cahill  v.  C,  8  App.  Ca.  420,  431,  436. 

With  respect  to  property  which  the  wife,  though  entitled  for  her  separate 
use,  is  restrained  from  anticipating,  she  has  no  power  of  contracting  with 
her  husband  or  with  other  persons :   Walrond  v.  W,,  Joh.  18. 

Since  the  Married  Women's  Proi)erty  Act,  1882,  a  husband  may  sue  his 
wife  for  money  lent  by  him  to  her  after  their  marriage,  and  for  money  paid 
by  him  for  her  after  the  marriage,  at  her  request  made  either  before  or 
after  the  marriage :  Butler  v.  2?.,  16  a  B.  D.  374,  C.  A. ;  secus,  as  to  money 
lent  to  her  or  paid  for  her  before  the  marriage,  as  the  Act  has  not  destroyed 
the  unity  of  person  between  husband  and  wife :  8,  0„  14  Q.  B.  D.  831. 

On  the  question  of  gifts  between  husband  and  wife,  see  Grant  y,  G,,  34 
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Beav.  623,  and  cases  there  cited.  See  also  Re  Breton* b  EBtate,  Breton  v.  Woolven, 
17  Ch.  D.  416 ;  Le-win,  69,  70;  and  as  to  gifts  of  separate  property  by  wife 
to  husband,  and  the  distinction  between  capital  and  income,  see  Lewin,  881 
seq,;  Re  Curtis,  Haioes  v.  C,  62  L.  T.  244;  Re  Flamanle,  Wooda  v.  Cock, 
40  Ch.  D.  461 ;  Re  Blake,  B.  y.  Power,  W.  N.  (89)  46 ;  37  W.  E.  441 ; 
60  L.  T.  663  ;  Edwards  v.  Cheyne,  13  App.  Ca.  385  ;  Re  Dixon,  Heynee  v.  2>., 
(1899)  2  Ch.  561  (as  to  Statute  of  Limitations  not  running  where  husband 
retains  interest  payable  by  him  and  receivable  by  his  wife) ;  Re  Young,  Trye 
Y.Sullitxifi,  28  Ch.  D.  705;  Re  Winn,  Reed  v.  W.,  57  L.  T.  382 ;  W.  N.  (87) 
157.  And  the  M.  W.  P.  Act,  1882,  has  not  abolished  the  general  law  as  to 
giftB  of  paraphernalia :  Tasker  v.  T.  and  Lowe,  (1895)  P.  2  (in  which  case 
presents  given  by  husband  to  wife  as  **  peace  offerings  "  after  disputes  and 
on  other  occasions  were  held  to  be  not  paraphernalia,  but  the  separate  pro- 
perty of  the  wife). 

.  By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  s.  3,  any 
money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  husband 
**  for  the  purpose  of  any  trade  or  business  carried  on  by  him  or  otherwise," 
is  to  be  treated  as  assets  of  his  estate  in  case  of  his  bankruptcy,  and  she  is  to 
be  entitled  to  a  dividend  as  creditor  after  all  other  creditors  for  valuable  con- 
sideration in  money  or  money's  worth  are  satisfied. 

This  section  does  not  apply  where  the  loan  is  not  to  the  husband,  but  to 
his  firm :  Re  Tuff,  Exp.  Nottingham,  19  Q.  B.  D.  88 ;  nor  for  purposes  un- 
connected with  his  trade  or  business;  Re  Tidewell,  Exp.  T,,  56  L.  J.  Q.  B. 
548;  35  W.  B.  66;  Re  Clarke,  Exp.  Schulze,  (1898)  2  Q.  B.  330,  C.  A.; 
Mackintosh  y.  Pogose,  (1895)  1  Ch.  505 ;  Re  Cronmire,  (1901)  1  Q.  B.  480, 
C.  A. ;  but  it  applies  where  the  estate  of  the  deceased  husband,  though  suffi- 
cient for  payment  in  full  of  his  debts  and  liabilities,  apart  from  the  costs  of 
admon,  is  insufficient  by  reason  of  such  costs :  In  re  Leng,  Tarn  v.  Emmer- 
«>».  (1895)  1  Ch.  652,  C.  A.  The  section  is  not  retrospective :  Re  Home,  54 
L.  T.  301 ;  and  as  it  refers  only  to  bankruptcy,  it  does  not  preclude  the 
widow  retaining  as  administratrix  money  advanced  to  her  husband  for  his 
business:  Re  May,  Crawford  v.  M.,  45  Ch.  D.  499 ;  but  in  the  event  of 
bankruptcy,  the  wife  must  displace  sjiy  primd  facie  inference  that  the  money 
was  lent  for  the  purposes  of  the  trade  or  busmess :  Re  Genese,  Exp.  District 
Rk.  of  London,  16  Q.  B.  D.  700;  Re  Cronmire,  sup. 

By  s.  10  of  the  Act,  nothing  in  the  Act  contained  ''  shall  g^ve  validity  as 
against  creditors  of  the  husband  to  any  gift  by  a  husband  to  his  wife  of  any 
property  which,  after  such  ^ft,  shall  continue  to  be  in  the  order  and  dispo- 
sition or  reputed  ownership  of  the  husband,  or  to  any  deposit  or  otner 
investment  of  moneys  of  the  husband  made  by  or  in  the  name  of  his  wife, 
in  fraud  of  his  creditors ;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed." 

(y.)  MOBTOAOES  BY  HUSBAIH)  AND  WIFE. 

Where  a  wife  joins  her  husband  in  mortgaging  her  estate,  she  is  not  to  be 
considered  as  having  parted  with  or  affected  her  estate  in  the  equity  of 
redemption,  imless  a  clear  intention  to  that  effect  be  shown:  [Jackson  v. 
Innes,  1  Bli.  104 ;  Ruscomhe  v.  Hare,  2  Bli.  N.  8.  192. 

The  uses  of  a  settlement  may,  however,  be  defeated  by  a  mortgage  by 
husband  and  wife  of  the  settled  property  in  exercise  of  their  joint  power  of 
appointment :  Jones  v.  Davies,  8  Ch.  D.  205. 

where  several  successive  mortgages  of  the  wife's  estate  were  made,  a 
variation  in  the  language  of  the  hiter  deeds  was  held  to  show  a  change  of 
intention,  and  the  e^te  in  the  equity  of  redemption  was  treated  as  altered : 
Bamett  v.  Wilson,  2  Y.  &  C.  C.  407. 

A  mortgage  by  a  husband  of  his  wife's  chattels  real  reserving  the  equity 
of  redemption  to  himself  is  not  such  an  alienation  as  to  destroy  her  right, 
on  surviving,  to  redeem :  Clark  v.  Burgh,  2  Col.  221 ;  and  see  Hill  v. 
Edmonds,  5  1).  &  S.  603;  Figott  v.  P.,  4  Eq.  549;  McCidlagh  v.  Littledale, 
I.  E.  9  Eq.  465. 

If  money  borrowed  by  husband  and  wife  be  applied  for  the  husband's 
benefit,  the  wife  is  regarded  as  a  surety  only,  and  entitled  to  have  her 
husband's  estate  appliea  in  exoneration  of  her  own,  and  also  to  redeem  the 
mortgage  and  stand  in  the  place  of  the  mortgagee :  Hudson  v.  Carmichael, 
Kay,  613;  E.  Huntingdon  v.  Cs.  Huntingdon,  2  L.  C.  Eq.  1032 ;  Robinson  v. 
0€e,  I  Vez.  252 ;  Gleaves  t.  Paine,  1  D.  J.  &  S.  87,  inf.  p.  922 ;  but  the 
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doctrine  is  purely  equitable,  and  the  presumption  of  suretyship  xna^  "be 
negatived  by  the  circumstances,  e.g.,  where  the  wife's  restraint  on  anticipa- 
tion has  been  removed  by  order  of  the  Ck)urt  and  money  has  been  spent  in 
paying  o£E  the  debts  incurred  by  the  joint  extravagance  of  the  spouses : 
Faffet  y.  P.,  (1898)  1  Ch.  470,  C.  A. ;  (1898)  1  Ch.  47 ;  and  the  doctrine  is 
inapplicable  if  her  estate  has  been  mortgaged  to  pay  her  own  ante- 
nupual  debts,  or  the  money  has  not  been  received  by  the  husband  but 
applied  for  her  use :  Lewis  v.  Nangle,  Amb.  150 ;  E.  Kinnoul  v.  Money,  3  Swa. 
201,  n. ;  Clinton  v.  Hooper,  1  Ves.  j.  173 ;  and  an  inquiry  will  be  directed  on 
this  point :  see  Thomas  v.  T,,  7  Dec.  1855,  B.  1196 ;  2  K.  &  J.  85. 

If  the  mortgage,  though  for  the  husband's  benefit,  is  made  in  exercise  of  a 
joint  power  of  appointment  for  raising  money,  by  mortgage  or  otherwise,  and 
the  only  interest  of  the  wife  is  subject  to  the  power,  the  property  charged  is 
not  the  estate  of  the  wife  so  as  to  give  her  the  right  of  exoneration  as  a 
surety  as  against  her  husband's  interest :  Scholefield  v.  Lockwood,  4  D.  J.  &  S. 
22 ;  32  Beav.  434. 

Separate  property  of  a  married  woman  mortgaged  by  her  to  secure  a  sum 
and  further  advances  to  her  or  her  husband  was  held  to  be  charged  with 
further  advances  made  to  the  husband  alone :  Oreenough  v*  Shorrock,  4  N.  B. 
40:  lOL.T.  316. 

A  married  woman  cannot  directly  or  indirectly  mortgage  property  settled 
to  her  separate  use  without  power  of  anticipation,  and  her  mterest  during 
coverture  will  be  protected,  even  though  she  has  fraudulently  suppressed  the 
circumstances  of  the  property :  Thomas  v.  Price,  46  L.  J.  dh.  761 ;  Stanley 
V.  a.,  7  Ch.  D.  689. 

On  a  mortgage  of  the  wife's  estate  for  the  husband's  debt,  reserving  the 
equity  of  redemption  to  the  wife,  she  was,  upon  his  bankruptcy,  held  entitled, 
the  assignees  of  the  husband  not  claiming  the  right  to  redeem  as  against  the 
mortgagee,  and  to  a  settlement  of  the  property  so  redeemed  upon  herself  and 
children :  Oleaves  y.  Paine,  1  D.  J.  &  S.  87. 

If  a  woman  married  before  the  Dower  Act  joins  with  her  husband  in  a 
mortage  of  his  freehold  estate  to  secure  his  debt,  and  the  equity  of  redemp- 
tion IS  limited  to  the  husband  alone,  she  has  no  right  to  redeem  in  respect  of 
her  dower,  which  was  extinguished  both  in  equity  and  at  law ;  and  her  right 
to  dower  being  extinguished  she  had  no  property  as  to  which  any  right  to 
redeem  as  a  surety  could  arise :  Dawson  v.  Whitehaven  Baiik,  6  Ch.  D.  218, 
0.  A.  (reversing  4  Ch.  D.  639,  and  discussing  and  explaining  Jackson  t. 
Parker,  Amb.  687 ;  Jackson  v.  Innes,  1  Bli.  104). 

A  mortgage  by  husband  and  wife  of  hor  reversionary  interest  being  to 
secure  advances  to  her  before,  and  to  him  after  the  marriage,  the  common 
foreclosure  decree  was  made  against  both :  Lewis  v.  Poole,  3  Giff.  636. 

Where  the  wife  had  joined  her  husband  in  mortga^ng  her  property  to 
secure  his  debt,  the  form  of  decree  was  a  judgment  against  the  husband  for 
payment  personally  of  the  amount  certified,  and  in  default  foreclosure  of 
husband  and  wife  :  see  Qihhon  v.  Walker,  38  L.  T.  217. 

A  married  woman  is  bound  at  once  by  a  decree  for  foreclosure,  and  has  no 
day  to  show  cause  or  to  redeem  after  the  coverture  has  determined  (see 
Mallack  v.  Galton,  3  P.  Wms.  352),  but  the  decree  ought  not  to  be  made 
absolute  at  once,  even  by  consent,  on  an  affidavit  verifying  the  amount  due : 
Harrison  v.  Kennedy,  1  Hare,  li. 

For  decree  giving  a  wife  the  right  to  redeem  one  of  two  estates  of  hers, 
mortgaged  separately  to  the  same  person  for  separate  sums,  and  directing 
distinct  accounts  of  flie  sums  due  on  the  two  mortgages,  see  Hill  v.  Edmonds^ 
V.-C.  P.,  4  June,  1852,  A.  1380,  5  D.  &  S.  603;  and  see  Fish.  Mort.  s.  2063 
for  an  abstract  of  the  decree. 


(VI.)  AUTHORITY  OF  WIFB  TO  PLEDGE  HER  HUSBAND'S  CREDIT. 

During  cohabitation  the  implied  authority  of  the  wife  to  pledge  her  hus- 
band's credit  is  limited  to  necessaries,  and  things  falling  within  Sie  domestic 
department  ordinarily  confided  to  her  management :  PhilUpson  v.  Hayier^ 
L.  E.  6  C.  P.  38 ;  and  see  Lane  v.  Ironmonger,  13  M.  &  W.  368  ;  Jolly  v.  Pees, 
15  C.  B.  N.  S.  628 ;  Debenham  v.  Mellon,  6  App.  Ca.  24 ;  and  is  no  greater 
where  the  husband  is  a  lunatic  than  in  the  ordinary  case  of  husband  an4 
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wife :  Bichardson  y.  DuhoiSy  L.  B.  5  Q.  B«  51 ;  but  the  inaanity  of  the 
husband  does  not  neceesarily  terminate  the  authority  of  the  wife  implied 
from  his  holding  her  out  as  his  agent :  Drew  v.  Nunn,  4  Q.  B.  D.  661,  C.  A. 

A  husband  is  not  liable  to  a  debtor's  summons  for  debts  contracted  without 
his  authority  by  his  wife  carrying  on  business  separately  in  her  maiden 
name:  Ea^.  Shepherd,  10  Ch.  D.  573,  C.  A. 

When  living  apart,  but  not  judicially  separated,  the  wife  primd  facie  has 
no  authority  to  bind  her  husb^d,  and  it  is  for  the  party  seeking  to  charge 
the  husband  to  make  out  from  the  circumstances  of  tne  separation — e.  ^., 
where  she  has  been  deserted,  or  compelled  by  the  husband's  misconduct  to 
leaye  him,  or  the  separation  is  by  mutual  consent,  and  she  is  not  sufficiently 
maintained — his  right  to  recover  against  the  husband :  see  Macq.  H.  &  W. 
145 ;  Eastland  y.  Burchell,  3  a  B.  D.  432 ;  WiUon  y.  Ol^mop,  20  a  B.  D. 
354,  C.  A. 

Expenses  incurred  by  a  wife  preliminary  and  incidental  to  a  suit  for  resti- 
tution of  conjugal  rights,  or  to  obtain  a  judicial  separation  or  dissolution  of 
marriage,  can  be  recovered  from  the  husband  or,  after  his  death,  from  his 
estate,  as  necessaries  for  which  she  has  implied  authority  to  pledge  his 
credit :  Wihon  v.  Ford,  L.  E.  3  Ex.  63 ;  Stocken  v.  PaUHck,  29  L.  T.  607 ; 
Broum  v.  Ackroyd,  5  E.  &  B.  819;  and  see  Be  Hooper,  2  D.  J.  &  8.  91 ; 
OUaway  v.  Hamilton,  3  0.  P.  D.  393,  C.  A. ;  but  it  must  be  shown  that  the 
proceedings  were  necessary  in  fact :  Taylor  y.  Hailstone^  52  L.  J.  Q.  B.  101 ; 
47  L.  T.  440. 

Money  advanced  to  a  deserted  wife  for  the  purpose  of  her  support  can  be 
recovered  from  the  husband :  Deare  v.  Soutien,  9  E<j.  151 ;  and  see  Jenner  y. 
MorrU,  3  D.  F.  &  J.  45 ;  as  also  medical  expenses  mcurred  by  her  in  conse- 
quence of  the  husband's  cruelty :  BeaU  v.  Arabin,  36  L.  T.  249 ;  and  neces- 
saries supplied  for  the  maintenance  of  their  child  under  seven  years,  of  whom 
the  wife,  Hying  separate  from  her  husband  by  reason  of  his  adultery,  had  the 
custody  by  an  order  of  the  Court  of  Chancery  imder  the  Custody  of  Infants 
Act,  1839  (2  &  3  V.  c.  54,  now  repealed) :  BazeleyY.  Forder,  L.  E.  3  Q.  B.  569. 

A  verdict  in  the  Divorce  Court  that  the  wife  has  been  guilty  of  adultervi 
not  followed  (from  the  adultery  of  the  husband)  by  any  decree  altering  the 
Btatua  of  the  parties,  affords  no  defence  to  an  action  for  necessaries  supplied 
to  the  Deft's  wife  whilst  living  apart  from  him  :  Needham  y.  Bremner,  L.  E. 
1  C.  P.  583. 

Money  advanced  to  the  wife  of  a  lunatic,  and  applied  by  her  in  payment 
of  necessary  expenses,  may  also  be  recovered  from  his  estate,  though  she 
has  a  separate  income :  Be  Wood* a  Estate,  3  D.  F.  &  J.  465  ;  but  see  as  to  the 
common  law  rule,  Bichardson  v.  Dubois,  L.  E.  5  Q.  B.  51. 

And  generally  as  to  the  liability  of  a  husband  during  coverture  for  his 
wife's  contracts,  see  Manby  v.  Hcott,  2  8m.  L.  C.  488,  10th  ed.  433 ;  Macq. 
H.  &  W.  136,  145 ;  Chitty,  Cent.  270  et  eeq. 

(yn.)  vAT^-RTTim  W03CAN  XJUEOUTRIZ. 

A  married  woman  may  be  appointed  and  may  act  as  executrix,  but  (pre- 
viously to  tie  Married  Women's  Property  Act,  1882)  not  without  tiie  consent 
of  her  husband :  see  Wms.  Exors.  186 ;  Cflerke  v.  C,  6  P.  D.  103. 

The  husband  of  an  executrix  was  liable  during  coverture  for  her  devastavit 
committed  during  coverture,  but  not  further  than  to  the  extent  of  the  testa- 
tor's assets  possessed  or  come  to  the  husband's  or  wife's  hands  after  their 
marriage.  And  this  liability  of  the  husband  (except  as  her  admor)  ceased 
upon  me  death  of  the  wife :  see  Wms.  Exors.  1837 ;  Smith  y,  S,,2i  Beay. 
385 ;  Adair  v.  Shaw,  1  Sch.  &  Lef.  243. 

The  husband's  liability  for  her  breaches  of  trust  extended  to  those  arising 
from  negligence,  as  well  as  those  caused  by  her  active  misconduct :  Bahin  v. 
Hughes,  31  Ch.  D.  390,  C.  A. ;  and  a  husband  was  held  accountable  for 
income  overpaid  to  his  wife,  who  was  tenant  for  life  and  co-trustee  under  a 
will :  Be  Smith's  Estate,  Clifford  v.  Washington,  48  L.  J.  Ch.  205. 

K  a  married  woman,  who  had  been  appointed  executrix,  accepted  probate 
and  survived  her  husband,  she  and  her  estate  were  liable  for  devastavit  during 
coverture,  even  though  it  were  the  act  of  her  husband :  see  Soady  v.  Tum^ 
btdl,  1  Ch.  494  (and  cases  there  dted) ;  Adair  y.  Shaw,  1  Sch.  &  Lef.  243 ; 
Wms.  'Erom.  1840. 
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The  husband,  being  liable  far  her  debts  contracted  before  mBrriage  by  tlie 
Married  Women's  Property  Amendment  Act,  1874,  to  the  extent  of  the  pro- 
perty acquired  by  him  in  right  of  her,  was  also  liable  during  ooYerture  for 
ner  previous  devastavit. 

By  the  Married  Women's  Property  Act,  1882,  s.  24,  the  word  **  contract" 
in  tnat  Act  is  to  include  the  acceptance  of  any  trust,  or  of  the  office  of 
executrix  or  administratrix,  and  the  provisions  of  the  Act  as  to  liabilities  of 
married  women  are  to  extend  to  all  liaoilities  by  reason  of  any  breach  of  trust 
or  devastavit  committed  by  any  married  woman,  being  a  trustee  or  executrix 
or  administratrix,  either  before  or  after  her  marriage,  and  her  husband  is  not 
to  be  subject  to  such  liabilities  unless  he  has  acted  or  intermeddled  in  the 
trust  or  admon.  This  section  must  be  read  in  connection  with  sects.  1,13,  and 
19,  a\ip,  pp.  916,  918,  919,  and  sect.  18,  which  provides  that  a  married  woman 
who  is  an  executrix  or  administratrix  alone  or  jointly  with  others,  or  a 
trustee  alone  or  jointly  of  property  subject  to  any  trust,  may  sue  or  be  sued, 
and  transfer,  or  join  in  transferring,  any  public  or  other  stocks,  funds,  or 
investments  in  that  character  without  her  husband  as  if  she  were  2,  feme  sole. 

Sect.  18  does  not  deal  with  land,  and  therefore  does  not  enable  a  married 
woman,  being  a  trustee  of  real  estate  for  sale,  to  convey  to  a  purchaser 
except  with  the  concurrence  of  her  husband,  and  by  a  deed  acknowledged 
by  her:  Re  Harkness  and  AUsopp's  Contract,  (1896)  2  Ch.  358,  Form  2,  «jp. 
p.  912 ;  but  the  principle  of  this  decision  does  not  apply  to  the  case  of  a  ferae 
covert  who  is  conveying  as  mortgagee  and  not  as  trustee:  Re  Brooke  and 
Fremlin's  Contract,  (1898)  1  Ch.  647. 

Since  the  Act  it  is  no  longer  necessary  that  the  husband  should  joia  in  the 
admon  bond :  In  the  goods  of  Ayres,  8  P.  I).  168. 

Attachment  may  issue  against  a  married  woman  administratrix  who  has 
disobeyed  an  order  to  pay  into  Court  assets  shown  to  be  in  her  hands,  though 
Becus  {semble)  if  the  order  were  to  make  good  her  devastavit :  Re  Turnbml, 
(1900)  1  Ch.  180. 

But  there  is  nothing  in  the  Act  to  take  away  the  general  liability  of  a 
husband  for  his  wife's  wrongful  acts :  Beroka  v.  Kattenhurg,  17  Q,  B.  D.  117, 
V.  sup,  p.  894. 

(VIII.)  MAEBIED  woman's  WILL. 

The  Court  of  Probate  had  no  jurisdiction  to  decide  questions  as  to  the 
validity  of  a  manied  woman's  will,  viz.,  whether  her  testamentary  power 
was  validly  executed,  or  whether  there  was  separate  property  to  give  her 
testamentary  capacity,  but  simply  granted  probate  to  enable  a  Court  of 
Equity  to  decide  whether  the  power  and  execution,  or  the  capacity,  were 
sufficient :  Barnes  v.  Vincent,  5  Moo.  P.  C.  201 ;  Nolle  v.  Phelps,  L.  E.  2 
p.  &  M.  276;  S,  C,  40  L.  J.  P.  &  M.  60.  But  semble,  since  the  Jud.  Act, 
1873,  s.  24  (7),  the  Probate  Division  has  full  power,  if  all  parties  interested 
are  before  the  Court,  finally  to  decide  these  questions :  see  Re  Tharp,  Tharp 
V.  Macdonald,  3  P.  D.  76,  C.  A. 

The  renunciation  by  an  intended  husband  of  his  marital  rights  is  not 
sufficient  to  clothe  the  wife  with  a  testamentary  power  over  her  real  property : 
Di/e^  V.  />.,  13  Q.  B.  D,  147,  C.  A. 

For  the  general  incapacity  of  a  married  woman  to  make  a  will,  see  Wms. 
Exors.  46,  &c. 

Exceptions  to  the  general  rule  are : — 

(a)  When  the  husband  waives  his  Jus  mariti  to  personal  property  of  the 
wife,  so  as  by  his  consent  to  give  effect  to  a  will  made  oy  her  during 
coverture. 

The  assent  must  be  to  the  particular  will,  with  full  knowledge  of  its  con- 
tents, and  not  merely  to  her  making  a  will :  see  Rex  v.  Bettesworth,  2  Stra. 
891 ;   Willock  v.  Noble,  L.  E.  7  H.  L.  580. 

The  assent  may  be  given  after  her  death :  Elliot  y.  North,  (1901)  1  Ch.  424 ; 
and  if  given  before,  and  subsequently  ratified,  cannot  be  revoked :  Chappell 
V.  Charlton,  66  L.  J.  P.  D.  73 ;  57  L.  T.  496. 

His  death  in  her  lifetime,  by  determining  his  jus  mariti,  operated  as  a 
revocation  of  the  assent,  and  therefore  if  the  wife  survived,  tJie  will,  though 
made  with  his  assent,  was  void  against  her  next  of  km,  had  to  be  re-executed, 
and  would  not  pass  property  acquired  by  her  since  his  death :  Noble  v.  WUlock, 
8  Ob.  778 ;  Re  f^rice,  Stafford  v.  8.,  28  Oh.  D.  709 ;  Re  Young,  Trye  y.  SvUivan, 
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28  Ch.  D.  705 ;  Oaoda  of  Smith,  1  Sw.  &  Tr.  125;  Wms.  Exors.  55 ;  mcub,  his 
death  after  her,  but  before  taking  out  probate :  Re  Goods  of  Cooper^  6  P.  D.  34. 

A  sobeequent  testamentary  instrument  not  referring  to  the  previous  will 
was  not  a  sufficient  republication :  Re  Smithy  Bilke  y.  Roper ^  45  Ch.  D.  632, 
exj^aining  Rowley  v.  Evion,  2  Me.  128. 

The  WUls  Act,  1837  ^l  V.  c.  26),  did  not  relieve  a  married  woman  from  her 
previous  testamentary  ucapacity ;  sect.  24  did  not  operate  so  as  to  give  effect 
to  her  will  over  property  not  in  her  power  to  dispose  of  when  the  will  was 
made ;  and  her  will,  invalid  in  other  respects,  was  not  rendered  valid  by  the 
death  of  her  husband  in  her  lifetime :  Re  Wollastoti,  12  W.  B.  18 ;  Noble  y, 
Willock,  8  Ch.  778 ;  and  see  Thomas  v.  Jones,  1  D.  J.  &  S.  63 ;  2  J.  &  H.  475; 
but  now  by  the  Married  Women's  Property  Act,  1893  {56  &  67  V.  c.  63),  s.  3, 
sect.  24  of  the  Wills  Act  is  made  to  apply  to  the  will  of  a  married  woman 
made  during  coverture,  whether  she  is  or  is  not  possessed  of  any  separate 
property  at  the  time  of  making  it,  and  such  wiU  does  not  require  to  be  re- 
executed  or  re-pubhshed  after  the  death  of  her  husband.  The  section  applies 
to  every  will  of  a  married  woman  who  dies  after  the  date  of  the  Act :  Re 
Wylie,  W.  V.  Moffat,  (1895)  2  Ch.  116. 

Previously  to  the  Married  Women's  Property  Act,  1882,  where  a  married 
woman  had  a  partial  testamentary  capacity,  her  will  has  been  allowed  to 
operate  on,  or  probate  has  been  limited  to,  property  which,  from  being  her 
separate  estate  (see  Qoods  of  Smith,  1  Sw.  &  Tr.  125 ;  Re  Crofts,  L.  E.  2 
P.  &  M.  18),  or  nom  her  having  a  testamentary  power  (see  A,G,t,  William" 
son,  14  W.  E.  910  ;  Re  De  Fradel,  L.  E.  1  P.  &  M.  454),  she  could  dispose  of 
by  will :  Wms.  Exors.  323. 

{b)  Wills  made  under  and  in  execution  of  a  power :  see  Sugd.  Pow.  153 ; 
Farwell,  Pow.  214  et  seq,;  Wms.  Exors.  1321  et  seq. 

Under  such  a  will  the  duty  of  administering  the  fund  is  transferred  from 
the  original  trustees  to  the  exors :  Re  Hoskins*  Trusts,  46  L.  J.  Ch.  274 ; 
Philbrick's  Trusts,  13  W.  E.  576;  34  L.  J.  Ch.  368;  11  Jur.  N.  S.  558; 
12  L.  T.  261 ;  who  take  as  appointees  and  not  as  pers.  represves :  Re  Goods  of 
Tomlinson,  6  P.  D.  209;  and  see  Broumrigg  v.  Pike,  7  P.  D.  61,  65;  Re 
Goods  of  HombuckUy  15  P.  D.  149;  Bumaby  v.  Equit,  Rev.  Int.  Soc.,  54 
L.  J.  Ch.  466 ;  62  L.  T.  350 ;  33  W.  B.  639 ;  Re  Treasure,  (1900)  2  Ch.  648 ; 
Re  Moore,  (1901)  1  Ch.  691 ;  Re  Maddock,  70  L.  J.  Ch.  660 ;  Re  Power,  W.  N. 
(01)  158  ;  49  W.  E.  678. 

Where  the  married  woman  by  her  will  appoints  exors,  and  directs  them  to 
apply  the  funds  in  payment  of  legacies  wnich  do  not  exhaust  the  fund,  or 
wluch  fail,  the  exors  hold  the  surplus  as  part  of  her  personal  estate :  Rou^  y. 
Jackson,  29  Ch.  D.  521;  Re  Horton,  51  L.  T.  420;  Re  Ickeringill,  Hinsleyr. 
L,  17  Ch.  D.  151 ;  Re  Pinede's  Sett,,  12  Ch.  D.  667;  Wilkinson  v.  Schneider, 
9  Eq.  423 ;  Brickenden  v.  Williams,  7  Eq.  310 ;  the  question  depending  on 
the  existence  of  an  intention  by  the  appointor  to  take  the  property  out  of 
the  instrument  creating  the  power  for  all  purposes :  Re  De  Lust's  Trusts,  3 
L.  E.  Ir.  232 ;  Re  Pinede's  Sett.,  sup. ;  Re  Van  Ilagan,  Sperling  v.  Rochfort, 
16  Ch.  D.  18,  C.  A. ;  Willoughby- Osborne  v.  Holyoake,  22  Ch.  D.  238;  and 
the  rule  applies  to  real  estate :  Re  Van  Ilagan,  sup. ;  but  not  where  the 
appointment  is  to  an  intended  beneficiary  without  the  intervention  of  a 
trustee :  Re  Davies'  Trusts,  13  Eq.  163 ;  Re  De  LusCs  TrusU,  sup. ;  Re  Boyd, 
Kelly  v.  B.,  (1897)  2  Ch.  232 ;  Lewin,  166,  n. ;  and  the  mere  fact  that  an 
exor  of  the  will  is  appointed  is  not  sufficient  evidence  of  such  intention  :  Re 
Thurston,  T.  v.  Evans,  32  Ch.  D.  508. 

As  to  the  question  to  what  extent  property  subject  to  a  power  of  appoint- 
ment vested  in  a  married  woman  becomes,  on  the  exercise  of  the  power  by 
her,  assets  available  for  the  satisfaction  of  her  engagements,  see  Lewin,  947, 
948;  Re  Roper,  R.  v.  Doncaster,  39  Ch.  D.  482;  Re  De  Burgh  Lawson,  41 
Ch.  D.  568  ;  Re  Parkin,  Hill  v.  Schwarz,  (1892)  3  Ch.  510;  Re  Aim,  (1894) 
1  Ch.  549,  555;  Brickdale,  257,  258. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75V  s.  4,  the 
execution  of  a  general  power  by  wiU  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for  her  debts  and  other  lia- 
bilities, in  the  same  manner  as  her  separate  estate  is  made  liable  under  the  Act. 

The  section  extends  to  an  appointment  since  the  Act  by  a  married  woman 
who  had  debts  and  liabilities  existing  at  the  date  when  the  Act  came  into 
operation:  In  re  Hughes,  Brandon  v.  H.,  (1898)  1  Ch.  529,  0.  A.,  and  in  the 
case  of  a  married  woman  who  is  under  a  protection  order  (as  to  the  effect  of 
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which,  V.  in/,  p.  967),  the  appointed  property  is  available  to  answer  debts  or 
liabilities  incurred  by  her,  wnile  under  tne  protection,  preyiously  to  the  Act : 
In  re  Hughes,  Brandon  v.  H.,  (1898)  1  Cb.  529,  C.  A. 

(c)  WiUs  relating  to  property  settled  to  her  separate  use — ^in  respect  of 
which,  both  real  and  personal,  she  has  the  same  disposing  power  as  if  she 
were  a  feme  sole :  Taylor  v.  Mtads,  4  D.  J.  &  S.  597  ;  Hall  y.  Waterhouse,  5 
Oiff.  64 ;  Pride  y.  Bubb,  7  Ch.  64 ;  and  her  will  ^nll  pass  after-aoquired 
separate  property  though  she  had  none  when  she  made  it :  Charltmoni  y. 
Spencer t  11  L.  H.  Ir.  347,  490 ;  but  as  the  separate  property  is  equitable 
assets,  her  exor  will  have  no  right  of  retainer:  Jte  PooUy  Thompson  y. 
Bennett t  6  Ch.  D.  739 ;  and  the  exors  are  entitled  to  probate,  and  all  the 
personal  estate  yests  in  them  jure  repreeeniaiionis :  Brownrigg  y.  PiAre,  7 
P.  D.  61,  65. 

{d)  Wills  of  separate  property  acquired  under  the  Married  Women's  Pro- 
perty Acts :  see  sup,  pp.  912  ef  seq. 

Sect.  1  of  the  Act  of  1882,  read  together  with  sects.  2  and  5,  confers  a 
testamentary  power  of  disposition  only  in  respect  of  separate  property,  and 
therefore  (before  the  Act  of  1893,  v.  su^,  p.  925)  the  will  of  a  married  woman 
would  not  pass  property  acquired  by  ner  after  the  ooyerture,  unless  repub- 
lished, the  principle  of  WiUock  y.  Nohle^  L.  E.  7  H.  L.  580,  being  still  appli- 
cable :  Be  Smith,  Bilke  y.  Boper,  45  Ch.  D.  632  ;  Be  Cuno,  Mansfidd  y.  M,y 
43  Ch.  D.  12,  C.  A. ;  Be  Smith,  Clements  y.  Ward,  35  Ch.  D.  589,  597 ;  Be 
Williams,  59  L.  T.  310;  Be  Taylor,  Whitby  y.  Highton,  57  L.  J.  Ch.  430;  58 
L.  T.  842 ;  36  W.  B.  683 ;  Be  Price,  Stafford  y.  S.,  28  Ch.  D.  709. 

The  Act  will  not  be  construed  retrospectively  further  than  is  absolutely 
necessary :  Be  March,  Mander  v.  Harris,  27  Ch.  D.  166,  C.  A. 

The  Act  does  not  mean  that  a  testatrix  is  to  be  deemed  to  have  become  a 
widow  at  the  time  when  it  came  into  operation ;  and  therefore  a  will  made 
previously  to  the  Act  by  a  woman  who  dies  in  her  husband's  lifetime  is  not 
within  the  principle  of  Noble  y.  Willock,  sup,  pp.  924,  925 ;  Be  Bowen,  James 
y.  J,,  (1892)  2  Ch.  291. 

Since  the  Act,  probate  of  the  will  of  a  married  woman  under  a  power  is 
granted  to  the  exors  in  general  form,  and  the  right  of  the  husband  to  admon 
cceterortim  is  excluded :  Be  goods  o/Jevers,  13  L.  B.  Ir.  1 ;  Be  Lambert,  Stanton 
y.  L,,  39  Ch.  D.  626  {a,  v,  as  to  the  effect  of  the  new  Probate  Eules  of  March, 
1887) ;  and  a  husband  who  obtains  probate  of  his  wife's  will  in  general  terms 
is  not  deemed  to  have  assented  to  the  will  or  a  disposition  of  property  which 
she  had  no  right  to  dispose  of  by  will  without  his  assent :  Be  Atkinson,  Waller 
y.  A,,  (1899)  2  Ch.  1,  C.  A. ;  (1898)  1  Ch.  837  ;  and  wherever  there  is  evidence 
of  the  existence  of  separate  property  probate  will  be  granted  to  the  exor :  Be 
goods  of  Price,  12  P.  1).  137 ;  Harding  y.  Sutton,  59  L.  T.  838 ;  Be  Lambert^ 
sup,;  though  the  will  deals  only  with  real  estate:  Be  goods  of  Cubbon,  11 
P.  D.  169;  but  such  probate  only  enables  the  exor  to  get  in  the  assets, 
whether  the  feme  had  power  to  dispose  of  them  by  will  or  not,  and  does  not 
affect  the  beneficial  title :  Smart  y.  Tranter,  43  Ch.  D.  587,  C.  A.;  40  Ch.  D. 
165. 

By  sect.  23,  for  the  purposes  of  the  Act,  the  legal  pers  represve  of  any 
married  woman  is,  in  respect  of  her  separate  estate,  to  have  the  same  rights 
and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would  be  if 
living.  The  husband  taking  jure  mariti  is  legal  pers.  represve  within  this 
section,  and  therefore  liable  to  her  debts  to  the  extent  of  the  separate  pro- 
perty :  Surman  v.  Whartmi,  (1891)  1  Q.  B.  169. 

{€)  Wills  of  property  acquired  after  a  protection  order  under  20  &  21  V. 
c.  85,  s.  21. 

The  order  has  a  retrospective  effect,  so  that  property  acquired  during  the 
whole  period  of  desertion  may  be  validly  bequeathed  :  (toods  of  Elliot,  L.  E.  2 
P.  &  M.  274 ;  and  the  will  is  valid  though  made  after  obtaining,  but  before 
registration  of  the  order :  Be  Faraday,  2  Sw.  &  Tr.  369.  Where  the  protection 
order  was  obtained  improperly,  the  Court  set  aside  the  order,  and  pronounced 
against  the  will :  Mahoney  v.  McCarthy,  (1892)  P.  21. 

(f)  Wills  of  property  acquired  after  a  decree  for  judicial  separation. 

\q)  Wills  of  property  to  which  a  married  woman  is  entitled  as  executrix, 
and  in  which  the  husband  has  no  beneficial  interest :  see  Wms.  Exors.  47. 

And  as  to  the  mode  of  admon  of  assets  under  the  will  of  a  married  woman, 
see  Lewin,  946  et  $eg, ;  Be  2>e  Burgh  Laweon,  Be  B,  L,  y.  Be  B,  L,,  41  Ch.  D. 
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568,  where  under  the  will  of  a  married  woman  directing  her  ezors  to  pay  her 
debts,  and  appointing  property  to  them,  it  was  held,  according  to  the  prin- 
ciple of  Re  Tanqueray-Willaurae  and  Landau,  20  Ch.  D.  465,  G.  A.,  that  the 
Bo-called  debts  were  a  charge  jxpon  the  appointed  property. 

And  that  a  husband  exor  of  his  wife's  testamentary  appointment,  not  con- 
taining any  charge  of  debts  and  funeral  expenses,  may  retain  such  expenses 
though  the  estate  is  insufficient  for  creditors,  see  Re  M^Myn,  Lightbown  t.  M,, 
33  Ch.  1).  575. 

The  deyolution  of  undisposed-of  separate  estate  of  a  married  woman  is  not 
altered  by  the  Married  Women's  Property  Act,  1882 ;  it  therefore  belongs  to 
her  husband,  and  her  exors  are  trustees  of  it  for  him :  Re  Lambert* a  EstaUy 
Stanton  v.  X.,  39  Ch.  D.  626;  Smart  y.  Tranter,  43  Ch.  D.  687,  C.  A.: 
40  Ch.  D.  165;  Be  Atkinson,  Waller  y.  A.,  (1899)  2  Ch.  1,  0.  A.;  (1898) 
1  Ch.  837 ;  and  his  right  as  tenant  by  the  curtesy  is  not  taken  away :  Hope 
V.  H.y  (1892)  2  Ch.  336. 


Section  III. — ^Payment  to  Husband^  Wife,  or  Trustees. 

1.  Trans/ei"  and  Payment  to  Susband  of  Woman  married  be/ore 

1883,  where  no  Settlement. 

TTpox  hearing  &c.,  and  upon  reading  an  affidavit  of  the  Pits  [^or 
Defts]  A.,  and  B.  hia  wife,  filed  the  —  day  of  — ,  of  no  settlement 
[^Enier  any  other  evidence^,  and  the  certificate  of  the  fund ;  And  the  Pit 
[or  Deft]  B.,  the  wife  of  the  Pit  [or  Deft]  A.,  being  present  in  Court 
and  examined,  and  not  desiring  that  the  £ —  Consols,  and  the  £ — 
cash  hereinafter  mentioned,  or  any  part  thereof,  should  be  settled,  but 
that  the  same  should  be  transferred  and  paid  to  the  said  A.  her 
husband.  Let  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. — [Add  Payment  Schedule,  directing  transfer  and 
payment  to  the  husband.] 

The  order  may  be  made  at  the  hearing,  or  on  further  consideration,  or  on 
petition,  or  when  the  fund  is  under  IflOOl,,  or  ia  other  cases  within  O.  ly,  2, 
on  summons  in  Chambers. 

When  the  fimd  is  directed  to  be  carried  to  a  separate  account,  and  it  is  not 
intended  that  the  parties  should  again  come  to  the  Court,  the  liberty  to  apply 
may  be  expressly  reserved  to  be  at  Chambers :  see  Re  Hotchkies^  8  Eq.  643, 
6dO. 


2.  Same — where  an  existing  Settlement  does  not  affect  the  Fund. 

Upon  hearing  &c.,.and  upon  reading  the  affidavit  of  A.  and  B.  his 
wife,  filed  &c.,  of  no  settlement  or  agreement  for  a  settlement,  except 
the  indenture  of  settlement  [or  agreement  for  a  settlement]  dated  &c., 
made  between  &c.,  being  the  exhibit  marked  X  in  the  said  affidavit 
referred  to  [Enter  any  other  evidence],  and  the  certificate  of  the  fund ; 
And  the  Court  being  satisfied  that  the  (share  of  the  said  B.  in  the)  sum 
of  £ —  cash  [or  Cons.]  hereinafter  mentioned  is  not  nor  is  any  part 
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thereof  subject  to  the  tmsts  of  the  said  indenture  [or  agreement],  or 
in  any  manner  comprised  therein  or  affected  thereby,  and  the  said  B. 
&c.,  being  present  &c.,  Let  &c.  [Form  1]. 

The  Court  must  be  satisfied  whether  the  settlement  (if  any)  affects  the 
fund,  and  for  that  purpose  acts  upon  the  certificate  of  counsel,  which  is 
usually  taken  as  conclusive ;  but  if  there  be  any  question  it  should  be  sub-* 
mitted  by  counsel  to  the  Court. 


3.  Same — on  Application  and  Examination  in  Chambers. 

TTpo^  the  application  of  A.,  and  B.  his  wife  &c.,  and  upon  reading 
an  affidavit  &c.  [Form  1 ;  Or  if  an  existing  settlement  does  not  affect  the 
fund,  state  as  in  Form  2,  and  add,  And  the  Judge  being  satisfied  that 
the  (share  of  the  said  B.  in  the)  said  &c.,  is  not,  nor  is  any  part 
thereof,  subject  to  the  trusts  of  the  said  indenture,  or  agreement] ; 
And  the  said  B.  being  present  in  Chambers  and  examined  by  the 
Judge,  and  consenting  and  desiring  &c.,  Let  &c.  [Form  1,  sup."]. 

In  Chambers  the  Master  inspects  the  settlement,  to  ascertain  whether  it 
affects  the  fxmd,  before  the  order  is  made. 


4.  Order  for  Examination  by  Commissioners. 

Let  B.,  the  wife  of  A.,  attend  X.,  Y.,  and  Z.,  of  &c.,  or  any  two  of 
them,  who  are  to  examine  her  separately  and  apart  from  the  said  A. 
her  husband,  whether  she  desires  to  have  the  £ —  Consols  and  £ — 
cash  in  Court  to  the  credit  &c.,  or  any  and  what  part  thereof,  settled 
for  the  benefit  of  herself,  her  husband,  and  children  in  such  manner  as 
the  Court  shall  approve,  or  whether  she  desires  that  the  said  £ —  Con- 
sols and  £ —  cash,  or  any  or  what  part  thereof,  should  be  transferred 
and  paid  to  the  said  A.  her  husband  ;  and  to  take  her  examination  in 
writing,  which  is  to  be  signed  by  her  and  certified  by  them,  and  the 
signing  of  such  examination  and  of  the  certificate  of  the  said  X.,  Y., 
and  Z.,  or  such  of  them  as  shall  act  under  this  order,  is  to  be  verified 
by  affidavit ;  But  previously  to  such  examination  the  said  A.  and  B. 
his  wife  are  severally  to  make  an  affidavit  that  no  settlement,  or  agree* 
ment  for  a  settlement,  whatsoever  hath  been  made  or  entered  into 
before,  upon,  or  since  their  marriage ;  or  in  case  any  such  settiement, 
or  agreement  for  a  settiement,  hath  been  made  or  entered  into  as 
aforesaid,  then  the  said  A.  and  B.  his  wife  are  by  their  affidavit  to 
identify  such  settlement,  or  agreement  for  a  settlement,  and  state  that 
no  other  settlement,  or  agreement  for  a  settlement,  has  been  made  or 
entered  into  as  aforesaid ;  And  after  the  return  of  such  examination 
and  certificate  such  further  order  shall  be  made  as  shall  be  just  [Or 
if  on  petition.  And  Let  this  petition  stand  over  untU  after  the  return  of 
the  said  certificate  and  examination]. 

The  above  form  was  revised  and  approved  by  the  Master  of  the  Bolls  and 
the  Yice-Chanoellors,  the  old  form  bemg  considered  not  sufficiently  explicit. 
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For  an  order  for  ezaminatioii  by  commrs,  in  a  colony,  of  two  married 
women,  "to  whom,  and  in  what  manner,  and  for  what  purpose  they  are 
willins;  and  desirous  that  their  respective  shares  in  the  testator's  residuary 
estate  * — **  or  of  the  stocks  or  funds  representing  the  same,  or  any  sum  or 
sums  on  account  of  the  same,  as  the  same  shall  become  payable  or  divisible 
(not  exceeding  in  value  in  respect  of  each  such  share  the  sum  of  £1,500), 
shall  be  paid,  transferred,  applied  or  disposed  of,"  see  MacdoncUd  v.  MaC" 
kemie,  M.  R.  at  Chambers,  5  March,  1873,  B.  522. 

If  the  petition  prays  payment,  it  should  be  directed  to  stand  oyer  till  after 
the  return. 

For  forms  of  affidavit  verifying  signatures,  see  D.  0.  F.  932. 


5.  Order  for  transfer  to  a  Woman  married  before  1883,  \joho  had 
obtained  a  Protection  Order ^  of  a  Reversionary  Interest  which  had 
fallen  into  possession  since  her  desertion. 

Upon  the  petition  &c. — ^And  this  Court  being  of  opinion  that  the 
Petr  is  absolutely  entitled  to  the  funds  hereinafter  mentioned  as  if  she 
were  a,  feme  sole,  Let  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto.  [Add  Payment  Schedule  directing  fund  to  be  carried 
over  to  the  credit  of  the  matter,  "  The  separate  property  of  C.  E., 
the  wife  of  J.  E.,  as  if  she  were  a  feme  soU,^^  with  direction  to 
pay  the  dividends  to  her  on  her  separate  receipt.] — See  Ee  Whit- 
tingham's  Trusts,  V.-C.  W.,  4  May,  1864,  B.  1064;  S.  C,  12  W.  R. 
775. 

The  apparent  inconsistency  in  this  order  in  not  directing  the  fund  to  be 
paid  out  IS  to  bo  assumed  as  accounted  for  bv  the  fact  that  the  order  was 
made  as  prayed  for  by  the  petition,  that  the  husband  and  wife  had  mortgaged 
their  reversion  in  the  fund,  and  that  the  rights  (if  any)  of  the  husband  were 
vested  in  an  assignee  of  his  trustee  in  bankruptcy. 

For  decree  declaring  a  married  woman  executrix  and  residuary  legatee 
who  had  obtained  a  protection  order,  entitled  to  transfer  consols  standing  in 
the  name  of  her  testatrix  in  the  Bank  of  England,  and  to  receive  the  divi- 
dends thereon  as  if  she  were  a/cmc  sole,  see  Bathe  v.  Bk.  of  England,  V.-C.  W., 
4  June,  1858,  A.  1184;  4  K.  &  J.  564. 

For  order  on  further  consideration  in  an  admon  suit  for  payment  to  a 
married  woman,  suing  as  a  feTne  sole  under  a  protection  order,  of  her  share  in 
the  testator's  estate,  upon  her  affidavit  of  the  continuance  of  the  sepa- 
ration, and  of  there  having  been  no  settlement  or  agreement  for  a  settle- 
ment, see  Ewari  v.  Chubby  V.-O.  Hall,  26  May,  1875,  A.  1505;  20  Eq, 
454. 

For  order  for  transfer  of  a  fund  paid  into  Court  under  the  Trustee  Belief 
Acts  to  a  woman  who  had  been  deserted  by  her  husband  for  more  than 
twenty  years,  as  if  she  were  a  feme  sole,  see  Be  Fope^s  Trust,  V.-C.  M.,  18 
April,  1873,  B.  1090;  21  W.  B.  646. 

For  order  for  transfer  to  a  wife,  who  had  been  declared  entitled  to  a  settle* 
ment  and  subsequently  divorced  in  a  colony,  of  her  fund  standing  to  the 
separate  account  of  her  husband  and  herself,  without  regard  to  any  claim  by 
her  divorced  husband  or  his  mortgagees,  or  claim  to  a  settlement  by  the 
children,  see  Heath  v.  Lewis,  13  W.  E.  129;  11  L.  T.  333;  10  Jur.  N.  S. 
1093. 

For  order  on  petition  by  a  wife  and  her  sister  for  payment  of  the  wife's 
legacy,  and  the  whole  accumidations  thereon  since  payment  into  Court,  to 
the  sister  by  whom  she  had  been  supported  during  her  husband's  desertion, 
two  dayB  after  her  marriage  in  1846,  see  Be  Ford,  M.  B.,  18  June,  1863, 
A  1332;  32  Beay.  621. 
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6.  Examination  of  Woman  married  before  1883  ob  to  Post-nuptial 

Settlement. 

And  B.,  the  wife  of  A.,  being  present  &g.,  and  examined  whether  she 
is  satisfied  with  the  indenture  of  settlement  dated  &c.y  made  &c.,  and 
expressing  herself  satisfied  therewith,  and  consenting  and  desiring  that 
the  £ —  Consols  hereinafter  mentioned  should  be  transferred  to  the 
trustees  of  the  said  settlement,  Let  the  said  settlement  be  confirmed. — 
[Add  Payment  Schedule  directing  transfer  to  the  trustees.] — ^See  Leather 
V.  Z.,  V.-C.  S.,  17  Nov.  1854,  B.  128. 


7.  Order  for  Examination  as  to  Post-nuptial  Settlement. 

Let  J.,  the  wife  of  T.,  attend  &c.,  or  any  two  of  them,  who  are  to 
examine  her  separately  and  apart  from  her  said  husband,  whether 
she  is  satisfied  with  the  settlement  made  by  the  indenture  dated  &c., 
and  made  &c.,  and  whether  she  is  desirous  that  the  same  should  be 
carried  into  execution ;  (And  that  the  £ —  Consols  and  £ —  cash  in 
Court  &c.,  shall  be  transferred  and  paid  to  &c.,  the  trustees  named 
in  the  said  indenture  of  settlement,  to  be  held  and  applied  by  them 
upon  the  trusts  thereof ;)  And  if  it  shall  appear  that  she  is  not  satis- 
fied with  the  said  settlement,  then  the  said  &c.,  or  such  of  them  as 
shall  examine  her,  are  to  inquire  whether  she  desires  to  have  the 
said  £ —  &c.  [Form  4,  sup.  p.  928],  and  to  take  her  examination  in 
writing,  which  is  to  be  signed  by  her  and  certified  by  them  (and  the 
signing  of  such  examination  and  certificate  is  to  be  verified  by  affi- 
davit) ;  After  return,  further  order. — See  Trevena  v.  T,,  V.-C.  E.,  17 
Nov.  1848,  B.  286. 

For  like  order,  after  marriage  of  infant  ward,  with  father's  consent,  but 
without  the  Court's  previous  approval,  see  Day  v.  2>.,  M.  £.,4  Deo.  1847> 
A.  246;  llBeav.  35. 

For  decree  in  an  admon  suit  on  the  Pit  E.,  the  wife  of  Pit  T.,  being  present 
in  Court  and  examined,  and  consenting  and  desiring  that  the  legacy  of  £ — 
and  interest  thereinafter  mentioned  should  be  paid  to  her  husband,  that  the 
Deft  (the  exor)  pay  to  the  said  T.,  in  right  of  his  wife  E.,  the  sum  of  £ — , 
bequeathed  to  her  by  the  will  of  the  teetetrix,  less  the  sum  of  £ —  for  legacy 
duty  paid  thereon,  together  with  the  sum  of  £ —  for  interest  on  the  sum  of 
£ —  at  the  rate  of  4  p.  c.  per  ann.,  see  Be  Loveday,  Aylmer  v.  Wifiterbotkam, 
V.-O.  W.,  25  Jan.  1858,  410. 


8.  Payment  to  Hushandy  Wife  married  before  1883  electing  to  take 

Money  arising  from  Land  as  Mon^. 

Akb  B.,  the  wife  of  A.,  being  present  &c.,  and  electing  to  take  the 
£-^  Consols  hereinafter  mentioned  as  money,  and  consenting  and 
desiring  that  the  same  should  be  transferred  to  the  said  A.,  her  hus- 
band. Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [Add  Payment  Schedule  directing  fund  in  Court  to  be  trana- 
feired  to  A.  in  right  of  his  said  wife.] — See  Ee  Carrington^  Y«-0.  E.| 


8B0T.  mj    Payment  to  Mushand,  Wife^  or  Trustees.       931 

3  March,  1856,  A.  609 ;  Re  Worthington,  M.  B.,  16  Dec.  1853,  B.  218 ; 
9  W.  E.  769,  n. — ^In  case  of  an  entail,  see  Form  9,  inf. 

•  For  order  to  pay  interest  of  stock  in  Court  arising  from  land  to  husband 
and  wife's  assignee,  on  proof  that  she  had  duly  ao&owledged  the  deed  of 
assignment,  see  Re  Lewis,  V.-O.  S.,  2  July,  1858,  B.  1334. 

For  order  in  Chambers  for  examination  of  wife  as  to  the  disposition  of  an 
annuity  of  £100,  payable  to  her  out  of  the  interest  of  a  fund  in  Court,  set 
apart  to  answer  it,  after  consideration  by  the  Judge  himself,  see  Watta  y.  TT., 
y.-C.  W.,  20  July,  1859,  B.  2337.  Such  consent  was  dispensed  with  as  to 
an  annuity  of  £40  :  Tates  y.  Madden,  Y.-C.  E.,  25  Jan.  1856;  and  see  in/. 
Notes,  pp.  932,  933. 

For  oitler  for  wife's  examination  as  to  a  share  of  a  legacy,  in  the  hands  of 
exors,  but  that  part  to  which  she  was  entitled  for  her  separate  use  to  be  paid 
to  her,  see  Fletcher  y.  i^.,  M.  E.,  31  July,  1854,  A.  1517. 

And  for  her  examination  as  to  a  compromise  respecting  a  fund  in  the 
exor's  hands.  Watte  y.  AJ/ord,  V.-C.  W.,  3  March,  1855,  Beg.  Min.  126. 


9.  Order  for  lamination  as  to  Money  arising  from  Land  sulject  to 
Entail,  after  disentailing  Deed — Fines  and  Recoveries  Act, 
1833  (3  8f^W.  IV.  c.  74),  ss.  84—88. 

<<  Upon  reading  the  said  Petition  &c.  [^Enier  usual  evidence  as  to  title^ 
and  disentailing  deed] ;  and  an  examined  copy,  signed  by  &o.,  the 
registrar  of  certificates,  of  the  certificate  of  &o.,  two  of  the  perpetual 
Commrs  appointed  under  the  statute  for  taking  the  acknowledgmente 
of  married  women,  that  the  said  deed  was  on  the  &c.,  duly  acknow- 
ledged before  them  by  the  said  E." — ^Directions  as  to  two-thirds. — 
"  And  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the  Pay- 
ment Scliedule  hereto ;  And  Let  the  said  E.  attend  &c.,  or  any  two 
of  them,  who  are  to  examine  her  &c."  [Form  4,  p.  928]. — [Add  Pay- 
ment Schedule  directing  carrying  oyer  of  the  remaining  third  part  of 
the  said  £ — ,  to  the  credit  of  this  action  &c.,  to  an  account  to  be 
intituled,  "The  account  of  E.,  the  wife  of  W."] — See  Exp,  Brasseg, 
V.-C.  K.,  6  Nov.  1850,  A.  137,  which  the  aboye  form  follows  in  spirit. 

For  order  on  like  eyidence  for  payment  to  the  trustee  tmder  a  deed  duly 
acknowledged,  see  Re  Tayloty  Pedder  y.  P.,  M.  E.,  5  Dec.  1859,  £.  277. 


10.  Order  for  Emmination  by  Commissioners  as  to  Reinvestment  of 
Fund  in  Land,  or  electing  to  take  it  as  Money, 

Let  the  Fetr  A.,  the  wife  of  the  Petr  L.  &c.,  attend  &c.,  or  any  two 
of  them,  who  are  to  examine  her  separately  and  apart  from  the  said 
L.,  her  husband,  touching  the  disposition  of  the  consols  and  cash  by 
the  Payment  Schedule  hereto  directed  to  be  carried  oyer  to  the  account 
of  A.,  the  wife  of  L.,  entitled  under  the  will  of  S.  deceased,  whether 
she  elects  to  haye  the  same  laid  out  in  the  purchase  of  lands  to  be 
settled  according  to  the  will  of  S.,  the  testator  in  &c.,  named ;  And  if 
not  laid  out  in  lands,  whether  she  desires  to  haye  the  same  or  any  and 
what  part  thereof  settled  for  the  benefit  of  herself,  her  husband,  and 
children  in  flfuch  manner  aa  the  Court  shall  approve,  or  whether  ahe 
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desires  that  the  same  or  any  and  what  part  thereof  should  be  trans- 
ferred to  the  said  L.  her  husband ;  And  to  take  her  examination  in 
writing  &c.  [Form  4,  p.  928]. — [Add  Payment  Schedule  directing  fund 
to  be  carried  over  to  above  account.] — See  Be  Hutchinson^  Y.-C.  S.| 
30  April,  1861,  A.  802 ;  following  Binford  v.  Bawden,  L.  C,  6  July, 
1792,  A.  365  ;  1  Yes.  jun.  512 ;  2  Yes.  jun.  38 ;  Exp.  Ellison,  2  Y.  &  0. 
528 ;  Sowry  v.  S,,  8  W.  E.  339 ;  Be  Tyler,  lb.  640. 


NOTES. 

TRANSFER  AITD  TAYUSXTT  OF  MARRIED  W03CAK'S  FUND—SSPARATE 

EXAMINATION. 

Payment  to  Husband. 

Before  directing  payment  to  the  husband  of  a  fund,  not  subject  to  any 
Settlement,  to  which  a  woman  married  before  1883  is  entitled,  the  Court 
requires  to  be  satisfied  by  her  separate  examination  that  she  gives  a  free  and 
unbiassed  consent  to  such  payment :  see  Beaumont  y.  Carter,  32  Beav.  586 ; 
Wordsworth  ▼.  Dayrell,  4  W.  R.  689 ;  2  Jur.  N.  S.  631 ;  Afilnes  v.  Biisk,  2 
Yes.  jun.  488 ;  and  it  is  not  sufficient  that  her  wishes  have  been  ascertained 
by  the  trustees :  Be  Swnnj  2  H.  &  M.  34.  An  affidavit  of  no  settlement  is 
also  required ;  or  if  there  be  a  settlement,  it  must  be  identified  and  produced, 
and  the  Court  must  be  satisfied  (by  the  certificate  of  counsel)  that  it  does  not 
affect  the  fund  proposed  to  be  paid  out :  see  Britten  v.  ^.,  9  Beay.  143 ;  Bote 
y.  BolUy  1  Beay.  270 ;  but  it  is  now  usual  for  the  Court  to  look  at  the  settle- 
ment, counsel  calling  attention  to  the  main  points. 

Even  when  it  is  proposed,  with  the  husband*s  consent,  to  pay  the  fund  to 
the  wife  on  her  separate  receipt,  her  examination  will  not  be  dispensed  with : 
Maioe  y.  Heaviside,  7  Jur.  N.  S.  817;  9  W.  B.  649;  30  L.  J.  Ch.  937; 
Gibbons  v.  Kibbey,  10  W.  B.  55 ;  7  Jur.  N.  S.  1298 ;  5  L.  T.  416;  unless 
she  is  entitled  to  the  fund  for  her  separate  use,  in  which  case  her  examina- 
tion and  consent  in  Court  are  unnecessary :  see  Macq.  H.  &  W.  304 ; 
Crawley,  86;  but  an  affidavit  of  no  settlement  must  be  produced:  Anon,, 
3  Jur.  N.  S.  839. 

In  Wordsivorth  v.  DayrelJ,  4  W.  E.  689 ;  2  Jur.  N.  S.  631,  the  consent  of  a 
married  woman  to  the  transfer  to  her  husband  of  a  fund  in  Court,  her  separate 
property,  was  required,  though  she  had  joined  him  in  a  petition  for  the  pur- 
pose ;  but  in  Be  Crump,  34  Beay.  570,  a  fund  settled  to  her  separate  use  was, 
on  the  petition  of  herself  and  her  husband,  ordered  to  be  transferred  into  their 
joint  names  without  her  examination  and  consent. 

But  according  to  the  usual  practice,  where  the  fund  is  the  wife's  separate 
property,  the  petition  should  be  by  her  alone,  and  payment  should  be  to  her 
on  her  separate  receipt. 

If  the  petition  is  for  payment  of  dividends  of  a  fund  in  Court  representing 
property  settled  to  her  separate  use  and  compulsorily  taken,  the  costs  of  the 
husoand,  if  made  a  respondent,  are  not  payable  by  the  railway  co.  or  other 
public  body :  Osborne's  Estate,  W.  N.  (78)  179. 

Upon  the  application  of  husband  and  wife,  for  payment  to  him  of  a  life 
annuity  given  to  her  by  will,  her  consent  was  held  unnecessary :  ShiUeto  y. 
Collett,  7  Jur.  N.  S.  385. 

Formerly  the  transfer  of  a  married  woman's  fund  would  not  be  directed  at 
the  hearing :  see  Campbell  y.  Harding,  6  Sim.  283 ;  Amies  y.  SkUlem,  14  Sim. 
431 ;  and  a  petition  was  necessary.  But  since  13  &  14  Y.  c.  35,  s.  28  (now 
repealed,  but  replaced  by  O.  xxxvii,  l\  enabling  the  Court  to  receive  proof 
by  affidavit  of  all  proper  parties  being  before  the  Court,  and  of  all  matters 
necessary  to  be  proved,  payment  has  been  ordered  at  the  hearing,  or  on 
further  consideration. 

It  seems  that  the  Court  cannot  refuse  to  take  the  wife's  consent,  unless 
circumstances  of  fraud  appear,  or  compulsion  on  the  part  of  the  husband ; 
WilMs  y.  Cay,  2  Atk,  67 ;  Wright  y.  Buikr,  2  Yes.  jun.  673,  677  (and  cases 
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there  cited) ;    and  see  LanghaUwn  y.  Pearce,  3D.  &  J.  646»  n. ;  Biddies  y. 
Jackaon,  lb.  544  ;   WhiU  v.  Herrick,  4  Ch.  345. 

If  the  married  Woman  ia  under  twenty-one,  her  consent  will  not  be  taken : 
BtubU  V.  Sargon,  2  Beav.  496 ;  AbraJutm  v.  Newcomh^  12  Sim.  566  (ovemilinff 
Chdlin  y.  G^.,  7  Sim.  236) ;  Shipioay  v.  Ball,  16  Oh.  D.  376.  And  a  ward  of 
Gourt  whose  marriage  has  been  without  its  sanction  or  in  contempt  will  not 
be  allowed  to  waiye  her  right  to  a  settlement  out  of  her  own  property  by 

S'ying  her  consent :  StadcpooU  y.  Beaumont^  3  Ves.  89 ;  Gynn  v.  Oilbardy  1 
r.  &  S.  356. 

The  married  woman  may  elect  to  take  as  personalty  a  fund  in  Court 
representing  reidty,  to  which  she  is  absolutely  entitled,  and  upon  her  being 
separately  examined  and  consenting,  it  may  lie  paid  out  to  her  nusband  with- 
out any  deed  being  executed :  Standering  y.  Eall,  11  Ch.  D.  652 ;  Be  Bobtnt^ 
SiUde,  27  W.  B.  705. 

Amount  of  Fund. 

Before  taking  the  married  woman's  consent  the  amount  of  the  fund  must 
be  ascertained,  and  the  actual  sum  known :  Moae  y.  Durdopt  8  W*  B.  39 ; 
Sperling  y.  Boch/ort,  8  Ves.  180;  Oodber  y.  Laurie,  10  Pri.  152. 

But  her  consent  will  be  taken  if  the  ascertained  amount  is  liable  to  diminu- 
tion  by  costs  only :  Packer  y.  P.,  1  Coll.  92. 

And  where  the  married  woman  is  only  entitled  after  payment  of  costs,  her 
consent  refers  to  the  residue  of  the  fund  after  such  payment :  Musgrove  y. 
Flood,  1  Jut.  N.  S.  1086. 

Consent  may  also  be  taken  as  to  the  parts  ascertained  from  time  to  time : 
PMoell  y.  MerreU,  V.-C.  K.  B.,  1848,  B.  61 ;  1853,  B.  22. 

In  Macdondld  y.  Mackenzie,  M.  B.  at  Chambers,  5th  March,  1873,  B.  532, 
an  order  was  made  for  the  examination  by  commission  abroad  of  two  married 
women  as  to  their  shares,  or  the  stocks  representing  the  same,  or  any  sums 
on  account  of  the  same,  as  the  same  should  become  payable  or  diyisible  (not 
exceeding  in  yalue  in  respect  of  each  such  share  the  sum  of  1,500^.). 

Sums  below  200Z.,  or  10/.  a  year,  or  a  sum  likely  to  be  reduced  below  that 
amount  by  costs,  may  be  paid  out  without  taking  the  married  woman's 
examination :  EltooHhy  y.  Wickstead,  IJ.  &  W.  69 ;  Boherts  y.  Collett,  1  Sm. 
A  G.  138;  Wallace  y.  Oreenwood,  16  Ch.  D.  362 ;  not  following  Be  Shaw,  49 
L.  J.  Ch.  213;  41  L.  T.  670. 

This  limit  has  in  recent  cases,  when  the  husband  consents  to  payment  to 
his  wife  on  her  own  separate  receipt,  been  raised  to  500/. :  see  lie  Morton*a 
EtsUOe,  W.  N.  (74}  181 ;  Be  Webb;  Be  ShdUm,  V.-C.  H.,  13  July,  1877,  B. 
2198,  2208  (in  wnich  cases  V.-C.  H.  said  this  was  his  usual  practice) : 
Andrewea  v.  Tyrell,  29  Sol.  Jo.  622. 

And  separate  examination  has  been  dispensed  with  when  the  fund  was 
less  than  502.  a  year ;  as  also  an  afQdayit  of  no  settlement  where  the  shares 
were  yery  small :  see  Veal  y.  F.,  4  Eq.  115. 

But  under  special  circumstances  separate  examination  was  required 
although  the  fund  to  be  paid  to  the  wife  was  under  2002. :  White  y.  Herrick, 
4  Oh.  345. 

As  against  her  husband  and  his  mortgagee,  pa3nnent  to  a  married  woman 
on  her  separate  receipt  of  part  of  a  fund  in  Court  to  which  she  was  entitled 
was  refused,  and  this  i>art  (one-third  of  the  fund)  was  ordered  to  be  paid  to 
the  mortgagee  and  the  remaining  two-thirds  to  be  settled  on  the  manied 
woman  and  her  children :  Be  Grant,  14  W.  B.  191 ;  13  L.  T.  583. 

County  Court. 

With  respect  to  examination  and  consent  in  the  County  Courts,  it  is  pro- 
Tided  bjr  County  Court  Bules,  1889,  0.  xxxvn,  5,  that  where  any  mairied 
woman  is  interested  in  any  principal  money,  stock,  shares,  or  securities 
exceeding  in  yalue  2002.,  or  10/.  in  annual  payments,  she  shall  be  examined 
hj  the  Judge  apart  from  her  husband  to  ascertain  whether  the  same  shall  be 
paid  to  him  or  made  the  subject  of  a  settlement ;  and  if  the  Court  thinks  fit 
to  make  a  settlement,  and  m  all  cases  where  she  is  under  age,  the  Court 
shall  by  its  judgment  make  a  settlement  accordingly.  The  settlement  may 
be  ordered  to  be  prepared  by  counsel  and  settled  by  me  Judge. 

yoL.  n.  3  F 
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CkmuniBtioii. 

WHen  the  mfe  is  resident  abroad,  a  commission  will  be  ordered  to  take 
her  consent  before  ordering  a  transfer  to  the  husband :  Ireland  y.  Tremhaith^ 
14  W.  R.  275 ;  13  L.  T.  626 ;  OibbonB  v.  Kibbey,  1  Jur.  N.  S.  1298 ;  6  L.  T. 
416 ;  10  W.  B.  55.  Eor  the  practice  as  to  taking  and  authenticating  the 
examination  of  a  married  woman  resident  abroad,  see  Mind  y.  Hyde,  2  Bro. 
C.  C.  663 ;  Bourdillon  y.  Adair,  3  Bro.  0.  C.  237  ;  Campbell  y.  French,  3  Vee. 
321.    For  form  of  summons  to  appoint  commissioners,  see  D.  C.  F.  929. 

Seversionary  Property. 

Where  from  the  nature  of  the  property,  as  in  the  case  of  a  reyersionary 
interest  in  personalty  before,  or  not  affected  by  the  Married  Women's  Beyer- 
sionary  Interests  Act,  1857  (20  &  21  Y.  c.  57),  the  married  woman  oould  not 
dispose  of  it,  the  Court  would  not  take  her  consent :  Whittle  y.  Henning, 
2  Ph.  731 ;  11  Beav.  222  ;  Box  y.  B,,  Dru.  t,  Sug.  42 ;  nor  allow  the  accelera- 
tion of  her  interest  in  order  to  deal  with  it,  as  if  in  possession :  Brandon  y. 
Woodthorpe,  10  Beay.  463;  Purdeto  y.  Jackson,  1  Buss.  1 ;  CrewvoeUY,  Ikwell, 
4  Giff.  460,  And  see  Fitzgerald  y.  F,,  L.  B.  2  P.  C.  83;  Eoger%  y.  Aoa$ter^ 
14  Beay.  445,  that  the  inalienable  character  of  the  wife's  reyersionary  interest 
cannot  be  altered  by  the  husband's  release. 

As  to  the  effect  and  operation  of  20  &  21  Y.  c  57,  see  ^  BaUhdor^  Sloper 
y.  Oliver,  16  £q.  481 ;  21  W.  B.  901,  to  the  effect  that  with  the  concurrence 
of  her  husband  (except  in  oases  where  under  3  &  4  W.  lY.  c.  74,  s.  91,  his 
concurrence  may  be  dispensed  with,  see  Be  Alice  Bogera,  L.  B.  1  C.  P.  47)« 
and  by  deed  diily  acknowledged,  a  wife  is  enabled  to  dispose  of  personal 
estate  to  which  she  is  entitled  m  reyersion  (not  being  settled  upon  her  by 
any  settlement  or  ^reement  for  a  settlement  on  her  marriage,  sect.  4,  see 
Clarke  y.  Oreen,  2  H.  &  M.  474),  discharged  from  her  husband's  interest  in 
her  right  as  fully  and  effectually  as  if  she  were  a  feme  sole — these  words 
pointing  to  the  operation  and  not  to  the  formalities  of  the  deed ;  and  also  to 
release  and  extinguish  her  e(}uity  to  a  settlement,  so  as  to  giye  the  assignee 
for  yalue  an  absolute  title  without  any  deduction  in  respect  of  claims  upon 
the  husband's  interest  in  the  wife's  right.  And  the  deed  does  not  operate  as 
that  of  the  husband  and  wife  according  to  their  respectiye  interests ;  and 
the  concurrence  of  the  husband  will  be  good  althougn  there  is  a  ri^ht  of 
retainer  against  him :  Be  Batchelor^  sup, ;  or  although  he  may  preyiously 
have  executed  a  creditor's  deed,  or  been  adjudicated  bankrupt :  BeJakeman^s 
Trusts,  23  Ch.  D.  344 ;  Coaper  y.  Macdonald,  7  Ch.  D.  288. 

Aji  order  for  conyeyance  of  a  married  woman's  interest,  imder  20  &  21  Y. 
c.  57,  which  has  been  obtained  by  fraud  or  suppression  of  material  facts,  may 
be  set  aside ;  but  a  clear  case  must  be  shown  for  so  doing  :  Eoop,  CodBereU, 
4  C.  P.  D.  39  ;  and  see  Fowke  y.  DraycoU,  29  Ch.  D.  996. 

The  words  **  any  personal  estate  whatsoeyer"  in  the  Act  are  not  confined 
to  such  eauitable  choses  in  action  as  a  legacy  or  property  held  in  trust  for 
the  feme,  out  extend  to  a  legal  chose  in  action,  suck  as  a  policy  of  insurance 
effected  in  her  name :  Witherby  y.  Backham,  60  L.  J.  Ch.  51 1 ;  38  W.  B.  363 ; 
W.  N.  (91)  57. 

Where  a  will  by  which  a  reyersionary  interest  is  bequeathed  is  re})ublished 
by  codicil,  the  date  of  the  will  is  the  date  of  the  '*  instrument "  within  the 
Act :  Be  Elcom,  (1894)  1  Ch.  303,  C.  A. 

See  also  upon  this  statute,  2  L.  C.  Eq.  917,  918 ;  1  L.  C.  Eq.  7th  ed.  167 
d  sea, ;  and  see  Nicholson  y.  Drury  Buildings  Co.,  7  Ch.  D.  48. 

Although  a  married  woman  cannot,  independently  of  the  Act,  alienate  her 
reyersionaiy  interest  in  property  not  limitea  to  her  separate  use,  and  a  settle- 
ment by  her  of  such  interest  is  yoid  and  incapable  of  confirmation,  and  can 
be  yalidated  only  by  some  new  disposition  by  her  while  sui  juris  {Buckmcuier 
V.  B.,  35  Ch.  D.  21,  C.  A. ;  8.  C,  H.  L.  nom,  Beaton  y..5.,  13  App.  Ca.  61 ; 
Druitt  y.  WiUens,  23  L.  B.  Ir.  436),  yet  a  compromise  of  proceedings  affecting 
such  interest  in  her  separate  property  whicn  she  is  restrained  from  antici- 
pating may  be  sanctioned  by  the  Court  and  will  bind  her  interest :  see  Brooke 
y.  L.  Mostyn,  2  D.  J.  &  8.  373 ;  L.  B.  4  H.  L.  304 ;  WiUon  y.  Hill,  25  L.  J. 
Ch.  156 ;  4  W.  B.  66 ;  Wall  y.  Bogers,  9  Eq.  58. 

The  share  of  a  married  woman  in  tiie  proceeds  of  real  estate  deyised  upon 
trust  for  sale,  in  terms  amounting  to  a  conyersion  out-and-out,  may  be  dis- 
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poeed  of  under  the  Fines  and  Beooyeries  Act  (3  &  4  W.  lY.  o.  74),  even  though 
reveraionary,  aa  being  an  interest  in  land :  Briggs  v.  Chamberlain,  11  Ha.  69 ; 
Tuer  V.  Turner,  20  !&ay.  560 ;  Bawyer  v.  Woodman,  3  Eq.  313 ;  Re  Jakeman^$ 
TruiU,  23  Ch.  D.  344 ;  and  see  Franks  y.  Bollans,  3  Ch.  717  ;  and  so  also  in 
money  directed  to  be  laid  out  in  land :  Forbes  y.  Adams,  9  Sim.  462 ;  or  money 

firoperly  inyeeted  by  trustees  upon  a  mortgage  of  land :  Miller  y.  Collins, 
1896)  1  Ch.  573,  C.  A.  (Kay,  L.  J.,  diss.),  oyemiling  Re  Newton's  TrusU, 
23  Ch.  D.  181 ;  but  not,  it  seems,  in  money  to  be  laid  out  in  land,  or  other- 
wise: Smithwick  y.  5.,  5  L.  T.  23  (M.  B.  Ir.).  And  although  the  land  was 
purchased  with  trust  moneys  which  the  trustees  had  no  power  so  to  inyest, 
the  reyersionary  interest  of  the  feme  is  within  the  Act :  Re  Durrani  and 
Burner,  18  Ch.  D.  106,  0.  A. 

The  expression  ''future  interests"  in  the  Act  will  not  extend  to  mere 
possibilities  or  expectancies  of  interests,  but  imports  interests  to  which  the 
feme  at  the  date  of  the  disposing  deed  has  some  existing  title  at  law  or  in 
equity:  AUcardy.  Walker,  (1896)  2  Ch.  369. 

Deed  acknowledged. 

Acknowledgments  of  married  women  are  not  to  be  taken  by  a  Master  of 
the  Q.  B.  D.,  nor  by  a  registrar  of  the  P.  D.  ft  A.  D. :  0.  Liy,  12;  nor  by 
Masters  in  the  Ch.  D. :  O.  LV,  16. 

Except  under  special  circumstances  the  Ch.  D.  will  not  exercise  concurrent 
jurisdiction  with  the  Q.  B.  D.  under  sect.  91  of  the  Fines  and  Becoyeriee 
Act,  1833  (3  ft  4  W.  lY.  o.  74),  dispensing  with  the  husband's  concurrence 
in  a  wife's  oonyeyanoe :  In  re  Ellen  Giles,  W.  N.  (94)  73 ;  70  L.  T.  757. 

As  to  acknowledgments  sworn  in  a  colony,  see  Re  Alice  Eliza  Smith,  60 
L.  J.  a  B.  32. 

Where  by  order  of  a  Y.-C.  a  settlement  was  to  be  executed  by  an  infant 
married  woman,  the  Court  allowed  the  certificate  of  acknowledgment  under 
8  ft  4  W.  lY.  c.  74,  s.  84,  to  be  yaried,  by  omitting  the  words  *«  of  full  age  " : 
Re  Looey,  6  Q.  B.  154;  Re  Luke,  1  N.  C.  265 ;  and  see  Exp.  Wallis,  7  0.  B. 
N.  S.  303. 

A  certificate  has  been  allowed  to  be  filed  though  not  made  or  signed  by  a 
commissioner  until  more  than  twenty  years  after  the  deed  was  acknowledged : 
Be  Chalker,  47  L.  J.  C.  P.  78 ;  37  L.  T.  502 ;  26  W.  B.  128. 

The  purchase-money  of  real  estate  belonging  to  a  married  woman  may  be 
paid  out  to  her  upon  her  separate  examinauon  without  deed  acknowledged : 
Re  Hayes,  9  W.  B.  769 ;  ^  WoHhingUm,  M.  B.,  16  Deo.  1853,  B.  218,  sup. 
p.  931 ;  Re  Tyler,  8  W.  B.  540 ;  but  m  -fie  Bellas  Estates,  25  W.  B.  901 ;  37 
L.  T.  272»  a  deed  acknowledged  was  required  before  ordering  a  transfer,  into 
the  joint  names  of  husband  and  wife,  of  the  proceeds  of  real  estate,  sold  under 
the  Settled  Estates  Act,  to  which  the  suryiyor  was  absolutely  entitled. 

And  where  the  shares  were  yery  small  (less  than  50/.)  both  examination 
and  deed  acknowledged  haye  been  dispensed  with :  Knapping  y.  Tomlinson, 
18  W.  B,  684 ;  Re  Clarke's  EsiaU,  13  W.  B.  401. 

But  generally  a  married  woman's  interest  in  land  to  which  she  is  not 
entitled  for  her  separate  use  can  only  beyalidly  passed  by  deed  acknowledged 
under  the  Fines  wd  Becoyeriee  Act :  Franks  y.  Bollans,  3  Ch.  717. 

A  main  purpose  of  the  separate  examination  is  to  ascertain  whether  the 
porchaBO-money  for  land  sold  is  to  belong  to  the  husband  or  not,  and  if  the 
wife  refuses  a  proyision  out  of  it  she  must  be  treated  as  haying  relinquished 
all  her  interest,  eyen  though  part  of  the  money  is  left  outstandmg  in  trustees 
by  way  of  indemnity  against  charges :  Tennent  y.  Welch,  37  Ch.  D.  622. 

She  cannot  bind  herself  to  conyey  the  estate :  Avery  y.  Oriffin,  6  Eq.  606 ; 
Williams  y.  Walker,  9  Q.  B.  D,  576 ;  nor  be  compelled  to  complete  a  contract 
with  a  purchaaer  niade  by  her  husband  and  herself :  Emery  y.  Wace,  8  Yes. 
505 ;  CasUe  y.  Wilknn4on,  5  Ch.  534 ;  Barker  y.  Cox,  4  Ch.  D.  464 ;  Barnes  y. 
Wood,  8  Eq.  424;  CahiU  y.  C,  8  App.  Ca.  420. 

An  order  under  3  ft  4  W.  IV.  c.  74,  s.  91,  empowering  a  married  woman 
to  dispose  of  her  real  estate  without  the  concurrence  of  her  husband,  does  not 
affect  his  right  at  common  law  to  the  rents  and  profits  :  Fowke  y.  Draycott, 
29  CL  D.  996 ;  and  as  to  the  discretion  which  the  Court  exercises  in  dis- 

Jnsing  with  ihe  concurrence  of  the  husband,  see  Re  Clare's  Trusts,  49  L.  J. 

'.  P.  557 :  Re  Caine,  10  Q.  B.  D.  284. 
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Statutory  Powen. — ^A  decree  for  sale  instead  of  partition  may  be  made 
nnder  the  Partition  Act,  1868  (31  ft  32  Y.  c.  40),  a.  3,  at  the  request  of  a 
married  woman  Pit :  HiggB  y.  DorkiSy  13  Eq.  280 ;  but  she  could  not,  withopt 
her  husband  joining  therein,  give  the  undertaking  to  purchase  mentioned  in 
sect.  5 :  DrinkwaUr  y.  Ratcliffey  20  Ekj.  528. 

She  may,  by  separate  examination  m  Court,  elect  to  have  her  share  of  the 
proceeds  of  real  estate,  sold  by  order  of  the  Court  in  a  partition  action, 
treated  as  personalty  and  paid  out  to  her  husband :  StancMng  y.  Hall,  11 
Ch.  D.  652 ;  Be  Robins,  7  W.  E.  705. 

By  the  Partition  Act,  1876  (39  &  40  V.  c  17),  s.  6,  a  request  for  sale  may 
now  be  made  on  an  undertaking  giyen  to  purchase  on  the  part  of  a  married 
woman,  &c.,  by  the  next  friend,  &c. ;  and  an  order  made  on  such  a  request 
operates  as  a  conyendon  of  her  e^re  into  personalty :  Wallace  y.  Oreentoood, 
16  Ch.  D.  362 ;  and  as  to  the  form  of  such  request,  see  Grange  y.  White,  18 
Ch.  D.  612,  and  inf.  Chap.  XLVI.,  **  Partition,"  Sect  m. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  o.  78),  s.  5,  a  married  woman  in 
whom  any  freehold  or  copyhold  hereditament  is  yested  as  a  bare  trustee  (see 
Be  Docwra,  D.  y.  Faithy  29  Ch.  D.  693)  may  oonyey  or  surrender  the  same 
as  if  she  were  9k  feme  sole.    See  on  this  section,  Dart,  Y.  P.  665. 

The  separate  examination  of  a  married  woman  applying,  or  oonsenting 
to  an  application,  under  the  Settied  Estates  Acts,  as  to  her  consent,  whether 
the  property,  the  subject  of  the  application,  is  settled  to  her  separate  use  or 
not,  is  required  by  the  Settled  Estates  Act,  1877'(40  &  41 V.  c.  18),  ss.  50—52, 
though  the  woman  was  married  before  1883,  imless  the  property  was  acquired 
after  1883 :  Re  Harris*  Settled  Estates,  28  Ch.  D.  171 ;  In  re  Bait's  SetOed 
Estates,  (1897)  2  Ch.  65.  For  instances  in  which  her  separate  examination 
has  been  dispensed  with,  see  Halliday*s  Estates,  12  Eq.  199;  MarshalVs 
Estates,  15  Eq.  66 ;  Thome's  Estates,  20  W.  E.  587;  Re  Tesseyman's  Settled 
Estates,  W.  N.  ^97)  167 ;  77  L.  T.  484 ;  Re  War^s  SeUled  Estates,  W.  N.  (95) 
41 ;  and  see  in/.  Chap.  XLV.,  "  Sbttlement." 

A  married  woman's  consent  to  a  transfer  to  her  husband  may  be  retracted 
so  long  as  the  transfer  remains  incomplete  :  Pen/old  y .  Mould,  4  Eq.  562. 

Desertion. — Independently  of  the  protection  as  against  her  husband  and 
all  creditors  and  persons  claiming  under  him  giyen  by  the  Matrimonial 
Causes  Acts  (20  &  21  V.  c.  85,  s.  21,  and  21  &  22  V.  c.  108,  ss.  7,  8),  to  the 
property  and  earnings  of  a  deserted  wife  who  has  obtained  a  protection 
order,  which  haye  been  acquired  since  the  commencement  of  such  desertion, 
the  Court  has  long  since  treated  anything  acquired  by  a  deserted  wife  in  the 
absence  of  her  husband  as  her  separate  property,  and  not  liable  to  the 
disposition  of  her  hiisband:  see  Cecil  y,  Juxon,  1  Atk.  278. 

Accordingly  a  wife  deserted  for  more  than  twenty  years  has  been  held 
entitled  to  a  transfer  to  herself  as  Si/eme  sole  of  her  share  of  residue  paid  into 
Court  under  the  Trustee  Belief  Acts :  Re  Pope's  Trust,  21  W.  B.  646,  sup. 
p.  929. 

And  like  orders  for  payment  to  a  wife  who  had  obtained  a  protection 
order  were  made  in  Re  Raifisdon,  7  W.  E.  184  ;  5  Jur.  N.  S.  55 ;  28  L.  J.  Ch. 
334;  4  Drew.  446;  Re  Insole,  1  Eq.  470;  and  in  Heath  y.  Lewis,  13  W.  R. 
129 ;  11  L.  T.  333 ;  10  Jur.  N.  S.  1093 ;  to  a  wife  who  had  been  diyoroed  in 
one  of  the  colonies,  as  9k  feme  sole  discharged  from  any  claim  by  her  children 
to  a  settlement  to  which  before  her  diyorce  she  had  been  declared  entitled. 

The  receipt  of  a  wife  who  has  obtained  a  protection  order  imder  20  &  21 
V.  c.  85,  s.  21,  is  a  yalid  discharge  for  a  legacy  bequeathed  to  her  before  and 
paid  to  her  after  the  date  of  the  order :  Cmvard  and  Adams'  Purchase,  20  Eq. 
179;  and  o^  Nicholson  y.  Drury  Co,,  7  Ch.  D.  48;  Re  Emery's  TrusU,  50 
L.  T.  197 ;  and  on  resumption  of  cohabitation  subsequent  mortgagees  of 
the  wife  by  deed  acknowledged  haye  priority  oyer  mort^igees  of  the  husband 
by  deed  unacknowledged  by  her  made  previously  to  the  protection  order  and 
the  death  of  the  tenant  for  life :  Re  Emery's  TrusU,  50  £.  T.  197 ;  32  W.  E, 
357. 

Administratrix  or  Executrix. 

When  a  wife  is  entitled  to  money  in  Court  as  administratrix,  or  executrix, 
payment  is  directed  to  be  made  "  to  B.  the  wife  of  A.  as  the  legal  pers. 
represye  of  C.  deceased,"  and  unless,  as  is  now  commonly  the  practice,  tiie 
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words  ''on  her  separate  receipt"  are  added,  the  Paymaster  requires  the 
husband  to  join  in  the  receipt :  Re  Hawkawcrih^  W.  N.  (87)  113 ;  see  Kings- 
man  Y.  K.y  6  Q.  B.  D.  122,  0.  A. ;  but  see  the  Married  Women's  Property 
Act,  1882  (45  &  46  y.  c  75),  ss.  1,  2,  6,  24 ;  and  Lewin,  540. 


HUSBAND  OK  WIFE  OF  UNSOUND  HIND. 

The  husband  being  vwn  compos^  pa3rment  was  ordered  to  the  wife,  or  her 
solicitor  for  her,  of  ue  dividends  of  a  le^cy  in  Court  given  to  her :  Steed  v. 
Cailey,  2  M.  &  K.  52  ;  and  though  the  wife  had  separate  property,  the  estate 
of  her  deceased  lunatic  husband  was  liable  for  neceesanes  supplied  to  her 
during  lunacy :  Davidson  v.  Wood,  11  W.  E.  561 ;  1  D.  J.  &  8.  465.. 

Where  the  wife  is  of  unsound  mind,  the  surplus  income  of  her  separate 
estate  after  providing  for  her  maintenance  has  been  paid  to  the  husoand : 
Hdwards  y.  Abrey,  2  Ph.  37  ;  and  the  whole  income  hais  been  paid  to  him  on 
his  undertaking  to  apply  the  same  for  the  maintenance  and  support  of  his 
wife  and  of  the  chilcLren  of  the  marriage :  Be  Spiller,  6  Jur.  N.  S.  386 ; 
2  L.  T.  74 ;  or  to  apply  the  same  for  her  maintenance,  where  the  expense  of 
keeping  her  at  an  asylum  exceeded  the  amount  of  the  income :  Be  T — ,  15 
Ch.  D,  78 ;  and  her  consent  to  investments  was  dispensed  with  upon  petition 
under  the  Trustee  Belief  Act :  8,  C, 

In  the  earlier  cases  the  Court  would  not  allow  the  husband  of  a  lunatic 
wife  any  part  of  the  principal  in  respect  of  his  past  payments,  and  as  a  rule 
a  fund  in  Court  of  a  married  woman  of  unsouna  mind  will  not  be  transferred 
to  him  unconditionally. 

In  CaldeeoU  v.  Harrison  y  1840,  A.  511,  the  fund  was  paid  out  to  the 
husband  on  his  giving  security  to  refund. 

In  Byrnes  y.  Lee,  26  L.  J.  Cn.  665,  payment  of  the  dividends  to  the  husband 
until  further  order  was  at  once  directed,  and,  on  his  giving  security  either 
upon  property  of  his  own  or  personally  with  four  competent  sureties  to  re- 
transfer  the  stock  as  the  Court  should  direct,  transfer  to  him  of  the  stock 
was  likewise  ordered. 

In  Baker* s  Trusts ,  13  £q^.  168,  the  accrued  dividends  on  a  fund  settled  to 
the  separate  use  of  a  mamed  woman,  inmate  of  a  pauper  lunatic  asylum  in 
Australia  (her  husband  bein^  unable  to  support  ner),  were  ordered  to  be 
paid  to  the  colonial  Master  in'  Lunacy  for  her  past  maintenance,  and  also 
luture,  dividends  during  the  lunatic's  life,  or  until  further  order :  see  also 
Peters  y.  OrOe,  7  Sim.  238. 

When  a  married  woman  has  obtained  an  order  under  the  Fines  and 
Becoveriee  Act  (3  &  4  W.  IV.  c.  74),  s.  91,  for  disposing  of  her  real  estate 
without  the  concurrence  of  her  husband,  in  cases  where  by  reason  of  his 
absence,  incapacity  or  lunacy,  it  cannot  be  obtained,  it  is  not  necessary  that 
she  should  acknowledge  the  deed :  Goodchild  v.  Dougal,  3  Ch.  D.  650. 

Applications  for  such  an  order  must  be  supported  by  the  affidavit  of  a 
medical  man,  and  not  merely  by  an  affidavit  verifying  a  medical  certificate : 
Be  Beeves,  24  W.  B.  848. 

The  order  under  this  section  will  simply  give  the  married  woman  authority 
to  conyey  (following  tiie  language  of  tne  section),  without  sanctioning  any 
particular  form  of  conveyance :  Me  Woodally  3  C.  B.  639. 

And  see  for  the  form  of  order,  Exp,  Duffill,  6  Sc.  N.  B.  30. 

Under  the  summary  jurisdiction  given  by  the  Lunacy  Begulation  Acts, 
1853  and  1862  (16  &  17  V.  c.  70,  25  &  26  V.  c.  86^,  the  L.  C,  as  **  the  person 
entrusted,  &c.,"  had  no  statutory  power  to  pass  tne  legal  estate  of  a  married 
woman  of  unsound  mind,  so  as  to  dispense  with  her  acknowledgment  under 
the  Fines  and  Becoveries  Act.  The  order  directed  a  sale  and  declared  all 
beneficial  interest  of  the  married  woman  bound  by  the  order :  see  Be  Stables, 
4  D.  J.  &  S.  257.  See  now  the  Lunacy  Act,  1890  (53  &  54  Y.  o.  5),  ss.  120, 
124;  Be  Bay,  (1896)  1  Ch.  468,  C.  A. 

AFFIDAYIT  OF  NO  SSITLEMENT. 

The  affidavit  of  no  settlement  should  be  by  husband  and  wife,  or  by  the 
widow  if  she  ia  the  survivor,  and  if  there  be  a  settlement  it  must  be  identified 
by  their  or  her  affidavit  as  the  only  settlement,  and  produced ;  and  the  Court 
will  inspect  the  deed,  or  must  be  satisfied  by  counsel's  certificate,  or,  if  in 
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Chambers,  by  the  affidavit  of  the  sob,  that  it  does  not  affect  the  fund  in 
question,  and  inspection  of  the  deed  itself  by  the  ICaster. 

By  the  S.  C.  F.  R.  1894,  r.  61,  where  funds  in  Court  are  by  an  order 
directed  to  be  paid,  transferred,  or  deliTered  to  a  woman  in  her  own  right 
who  is  not  married  at  the  date  of  the  order,  or  who,  being  married  at  tnat 
date,  shall  become  a  widow,  and  such  woman  shall  marry  before  payment, 
transfer  or  delivery  of  such  funds,  they  shall  be  paid,  fransferred,  or  de- 
livered to  such  woman  without  the  intervention  or  concurrence  of  her 
husband,  in  the  same  manner  as  if  she  had  remained  unmarried,  upon  an 
affidavit  by  her  and  her  husband  of  no  settlement  or  agreement ;  or  in  a»a 
of  such  settlement  or  agreement,  on  their  affidavit  identifying  it,  and  stating 
that  no  other  settlement  or  agreement  has  been  made  or  entered  into,  and  an 
affidavit  61  their  solr  of  his  having  perused  such  settlement,  &c.,  and  that  it 
does  not  affect  the  fund. 

An  affidavit  that  the  property  in  ouestion  is  not  settled  or  is  not  affected 
by  the  settlement  is  not  sufficient,  it  must  be  shown  either  that  there  is  no 
settlement,  or  if  there  be  a  settlement  it  must  be  produced  to  satisfy  the 
Court  (the  certificate  of  counsel  to  that  effect  bdng  adopted)  that  it  does  not 
affect  the  property,  as  the  judgment  and  belief  of  the  parties  as  to  its  effect 
cannot  be  relied  on :  Britten  v.  ^.,  9  Beav.  143 ;  Btm  v.  RciU,  1  Beav.  270. 

For  the  form  of  the  affidavit  of  no  settlement  by  husband  and  wife,  see 
9  Beav.  143.  n. ;  D.  C.  F.  932,  933. 

The  affidavit  of  the  wife  slone  has  beeh  allowed  when  the  husband  is 
abroad :  WUkiMon  v.  Schneider,  9  Eq.  423 ;  EllufU  v.  Bemmington,  9  Sim. 
602. 

And  payment  to  a  wife  suing  as  a  feme  90U  under  a  protection  order  of  her 
share  in  an  admon  suit  has  been  made  upon  her  affidavit  that  the  separa- 
tion continued,  and  that  there  was  no  settlement  or  agreement  for  a  settle- 
ment :  Ewart  v.  Chuhh,  20  Eq.  454. 

Where  both  husband  and  wife  refuse  to  make  the  affidavit  the  fund  may 
be  paid  out  to  the  wife's  assignee  on  an  affidavit  made  by  some  person  likely 
to  be  well  informed:  Timothy  v.  Crown,  W.  N.  (00)  61 ;  82  L.  T.  142. 

When  the  husband  refuses  to  mi^e  the  affidavit,  one  by  her  of  no  settle- 
ment, and  another  as  to  t^e  husband's  refusal,  have  been  admitted:  see 
Anon,,  3  Jur.  N.  S.  839. 

And  where  the  affidavit  could,  not  be  obtained,  the  fund  has  been  paid  out 
to  the  husband's  assignee  after  tiie  wife's  deatii,  on  proof  of  there  having 
been  no  children :  Clarke  v.  Woodvmrd,  25  Beav.  465. 

The  affidavit  of  the  solr  has  also  been  admitted  under  special  circum- 
stances as  sufficient  where  botii  husbfljid  and  wife  were  abroad :  Woodward 
V.  Pratt,  16  Eq.  127. 

Money  in  Court  to  which  a  widow  has  become  entitled  in  possession  since 
her  husband's  death  will  not  be  paid  out  to  her  without  an  affidavit  of  no 
settlement  upon  their  maniage :  Mrington  v.  J?.,  4  Drew.  646. 


Section  IV. — Order  for  Settlement — ^Wife's  Equity. 

1.   Where  Feme  Covert  on  being  examined  desires  a  Settlement, 

And  B.,  the  wife  of  A.,  being  present  in  Court  and  examined,  and 
desiring  that  the  New  Consols  [detcribe  funds']  in  Court  to  the  credit 
of  pledger  credit']  should  be  settled  for  the  benefit  of  herself,  her 
husband,  and  her  children  in  such  manner  as  the  Court  shall  approve, 
Let  a  proper  settlement  of  the  said  £ —  &c.  (or  of  such  part  thereof  as 
the  Judge  shall  direct)  be  approved  by  the  Judge  [7/*  on  petition^  And 
Let  the  further  consideration  of  this  petition  be  adjourned  to  Chambers, 
If  at  the  trialy  or  on  further  consideration^  And  any  of  the  parties  are  to 
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be  at  liberty  to  apply  in  Chambers  respectiiig  such  Bettlement,  and  the 
disposition  of  the  said  fund,  as  they  may  be  advised]. 

2.  Further  Order  in  Chambers. 

XJpoK  the  petition  of  &c.  [Form  3,  Vol.  I.,  p.  386,  or  Upon  the  appli- 
cation of  &c.,  Porm  3,  Vol.  I.,  p.  317] ;  and  upon  reading  &c.  [^enter 
ividence]  ;  and  the  Judge  being  of  opinion  that  the  settlement  proposed 
to  be  effected  by  the  indenture  hereinafter  mentioned  is  a  proper 
settlement  to  be  made  of  the  said  &c.,  upon  &c.,  and  that  the  indenture 
(marked  X)  intended  to  be  made  between  &c.,  and  identified  by  the 
signature  of  the  Master  in  the  margiu  of  the  eng^ssment  thereof,  is  a 
proper  indenture  for  giving  effect  to  such  settlement,  Let,  upon  the 
execution  of  such  indenture  by  the  said  A.  and  B.  his  wife,  and  such 
other  parties  as  the  Judge  shall  direct,  being  certified  [or,  and  by  &c. 
[name  the  other  parties  to  execute^  such  execution  to  be  verified  by 
affidavit],  the  fund  in  Court  be  dealt  with  as  directed  in  the  Payment 
Schedule  hereto. 

Pavhent  Sohsdttls. 
In  the  High  Court  of  Justice,  20th  June,  1900. 

Chancery  Division. 

In  the  Matter  of  [short  titUi], 
Xiedger  credit  [take  from  certificate  offand\ 
Funds  in  Court  [take  from  certificate  of  fund']. 


Buticnlaxa  of  Faymente,  Tranif en, 

Payees  and  Tnuurf erees 
or  aepuate  Aooounti. 

Amounts. 

or  ottier  operatioofl  ordered. 

Money. 

Seonrities. 

Upun  the  exeoation  of  the  inden- 
ture marked  X  in  the  order 
mentioned  by  A.  and  B.,  his 
wife,  and  snoh  other  persons 
as  the  Judge  shall  direct  being 
certified,  w,  upon  the  execntion 
of  the  indenture  marked  X  in 
the  order  mentioned  by  A.  and 
B.,  his  wife,   and  C.  and  D. 
being  verified  by  affidavit- 
Transfer  New  Consols 

The  persons  to  be  named 
for  snoh  purpose  in  the 
Master's     certificate, 
or,  C.  and  D.  as  the 
trustees  of  the  inden- 
ture of  settlement. 

The  same. 

£    «.    d. 

•  • 

£    9.    d. 
1,000    0    0 

Transfer  [Uher  itoeks\ 

See  S.  C.  F.  B.  1894,  r.  18. 

3.   Where  the  Application  is  made  originally  in  Chambers. 

tJpoK  the  application  of  &c. ;  and  B.,  the  wife  of  A.,  being  present  in 
Chambers  and  examined  by  the  Judge,  and  desiring  that  the  £ —  &c. 
should  be  settled  &c.  [Foim  1,  sup."]  ;  And  the  Judge  being  of  opinion 
ftc.  [Form  2,  sup."]. 
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4.  Inquiry y  whether  any  Settlement^  and  if  proper^  and  if  not^ 

Direction  for  Settlement, 

Let  an  inquiry  be  made  whether  the  Pit  [or  Deft]  A.  has  made  any 
and  what  settlement  or  proyiaion  for  the  Fit  [or  Deft]  B.,  his  wife,  and 
the  iasue  of  their  marriagOi  or  entered  into  any  and  what  agreement 
for  that  purpose;  And  if  so,  whether  the  same  is  a  fit  and  proper 
settlement  or  provision  for  the  said  Pit  [or  Deft]  B.,  and  such  issue ; 
And  if  it  shall  appear  that  the  said  Pit  [or  Deft]  A.  has  not  made  any 
such  settlement  or  provision,  or  that  such  settlement  or  provision,  if 
any,  is  not  fit  and  proper,  Let  a  proper  settlement,  to  be  made  by  the 
said  Pit  [or  Deft]  A.,  on  &o.,  be  approved  by  the  Judge  &c.  [Form  1, 

#«/>.]• 

For  the  limitations  usual  in  a  settlement  directed  by  the  Court,  see  in/, 
p.  961. 

6.  Married  Woman  Deserted  by  her  Husband — Equity  to  a 

Settlement. 

Upon  motion  for  judgment  &c..  Declare  that  the  Pit  A.  M.  EL  (the 
wife  of  the  Deft  W.  B.  E.)  is  entitled  to  an  equity  to  a  settlement  as 
against  the  Deft  W.  B.  K.  and  the  Deft  W.  W.  W.  as  trustee  of  an 
indenture  dated  &c.,  and  as  against  the  creditors  of  the  Deft  W.  B.  EL, 
and  imder  the  events  which  have  happened  is  entitled  to  have  the 
whole  of  the  funds  in  Court  hereinafter  mentioned  paid  to  her  for  her 
own  absolute  use  and  benefit. — Tax  costs  &o. — And  Let  the  funds  in 
Court  be  dealt  with  as  directed  in  the  Payment  Schedule  hereto. 


19th  March,  1892. 


Payment  Schedule. 
Li  the  High  Court  of  Justice, 
Chancery  Division. 

K.Y.K.     1891.    E.     1000. 

Ledger  Credit.     ''  He  the  share  of  A.  M.  E.  in  the  estate  subject  to 
the  settlement  dated  &c.,  on  the  marriage  of  J.  C.  C.  and  B.  de  L.  D. 
Funds  in  Court.     £        cash. 

£        money  on  deposit. 


Purtioulars  ofTftymenta,  Tramfen,  or 

Fftyees  and  Traiuf creea,  or 
■epaxate  Aoooimta. 

Amonnts. 

other  opetatioiia  ordeted. 

Money. 

SecmitieB. 

Out  of  oaah  and  money  on  deposit — 
Fay  oostfl  to  be  taxed  under  this 
order. 

Pay  xeeidne 

Pit  A.  M.  K.,  wife  of 
W.  B.  K.,  upon  her 
separate  receipt. 

The  same. 

£   8,   d. 

£    8,    d. 

Pay  interest 

^Kent  V.  Kent,  Eekeirich,  J.,  19  Mar.  1892,  A.  644. 
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6.  Three-fourih%  of  a  Fand  belonging  to  Wife  of  a  Bankrupt  directed 

to  be  settled  by  Deed. 

Deglabb  that  it  is  fit  and  proper  that  out  of  the  Bum  of  £2,000  in 
the  said  orders  and  Chief  Clerk's  (Master's)  certificate  mentioned  the 
Bom  of  £1,500  should,  subject  as  hereinafter  mentioned  as  to  costs,  be 
settled  in  trust  for  the  separate  use  of  the  Deft  E.  W.  [toife]  for  her 
life,  without  power  of  anticipation,  with  remainder  in  trust  for  her 
children  or  other  issue  by  her  present  or  any  future  marriage  as  she 
shall  appoint,  and  in  default  of  appointment  to  her  children  equally 
or  their  issue,  the  issue  taking  only  the  parent's  share  [sons  who  dis 
under  tweniy-one  and  daughters  who  die  under  twenty -one  unmarried  not 
taking  interests  transmissible  to  their  representatives']  ;  and  in  default  of 
the  Deft  E.  W.  having  any  children,  then  in  trust  for  the  Pit  W.  S.  as 
assignee  of  the  Deft  H.  W.,  the  husband  of  the  Deft  E.  8. ;  And  it  is 
ordered  that  the  residue  of  the  said  £2,000  be  paid  by  the  Defts  S.  F. 
and  G.  W.  H.  [trustees']  to  the  Pit  W.  S.,  first  on  account  of  his  costs 
of  this  suit,  and  then  on  account  of  his  claim  as  assignee  of  the  Deft 
H.  W. — ^Taz  costs,  and  order  Defts  S.  F.  and  G.  W.  H.  to  retain  and 
pay  costs  out  of  the  aforesaid  £1,500  ;  And  it  is  ordered  that  a  proper 
settlement  be  settled  by  the  Judge  in  Chambers,  and  executed  by  all 
proper  parties  as  the  Judge  shall  direct,  of  the  residue  of  the  said 
£1,500,  according  to  the  aforesaid  declaration. — ^Liberty  to  apply. — 
Spirett  T.  WiUows,  V.-O.  Stuart,  17  July,  1865,  B.  1922;  1  Ch.  520. 

7.  Subsequent  Order  in  last  Case, 

Thkib  Lordships  do  hereby  approye  of  the  indenture  of  settlement 
now  produced,  and  identified  by  the  signature  of.  the  registrar  in  the 
margin  of  the  engrossment  thereof,  as  a  proper  settlement  to  be  made 
in  pursuance  of  the  said  order  dated  17  July,  1865. — Spirett  t.  Willows, 
L.JJ.,  16  April,  1869,  B.  1140 ;  4  Ch.  407. 

The  words  in  italics  and  brackets  in  Form  6  were  directed  to  be  added  to 
the  settlement  by  the  L.  JJ.  on  23  April,  1868 ;  8.  G.  4  Ch.  410. 

8.  Whole  Fund  settled  by  Order — Ultimate  Limitation  to  Husband, 

follotmng  Spirett  v.  Willows. 

Deglabb  that,  subject  to  the  provisions  hereby  made  for  the 
payment  of  costs,  the  legacy  of  £1,000,  bequeathed  by  the  will  of 
E.  T.  to  the  Pit  M.  S.  C.  absolutely,  as  in  the  bill  of  complaint 
mentioned,  and  the  inyestments  for  the  time  being  representing  the 
same,  are  to  be  held  upon  trust  to  pay  the  income  thereof  to  the  said 
M.  S.  0.  during  her  life  for  her  separate  use,  and  from  and  after  her 
death  in  trust  for  all  the  children  or  any  the  child  of  the  said  M.  S.  C, 
whether  by  her  present  or  by  any  future  husband,  who  being  sons  or  a 
son  shall  attain  the  age  of  twenty-one  years,  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  many  under  that  age,  and  if  more 
than  one  as  tenants  in  common  in  equal  shares,  with  a  proviso  that  it 
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shall  be  lawful  after  the  death  of  the  said  M.  8.  0.,  or  in  her  lifetime 
with  her  consent  in  writing,  to  raise  any  part  or  parts  not  exceeding 
altogether  one-half  of  the  then  expectant  or  presumptiTe  or  Tested 
share  of  any  child  of  the  said  M.  S.  0.  under  the  said  trosts,  and  to 
pay  or  apply  the  same  for  his  or  her  preferment,  adyanoement,  or 
benefit ;  and  with  a  proviso  that  after  the  death  of  the  said  If.  8.  C. 
the  income  of  the  share  to  which  any  child  of  the  said  M.  8.  0.  shall 
for  the  time  being  be  entitled  in  expectancy  under  the  trusts  aforesaid 
shaU,  or  any  part  of  such  income  may,  be  applied  for  or  towards  his 
or  her  maintenance  or  education,  and  that  the  same  may  be  either  so 
paid  or  applied  directly,  or  may  be  paid  to  the  guardian  or  guardians 
of  such  child  for  the  purposes  aforesaid  without  the  application  thereof 
being  seen  to ;  and  with  a  further  proviso  that,  during  such  suspense 
of  absolute  vesting  as  aforesaid,  the  residue  (if  any)  of  the  same 
income  shall  be  accumulated  in  the  way  of  compound  interest  by 
investing  the  same  and  the  resulting  income  thereof  for  the  benefit  of 
the  person  or  persons  who,  under  the  trusts  now  being  declared,  shall 
become  entitled  to  the  principal  fund  from  which  the  same  respectively 
shall  have  proceeded,  with  power  to  resort  to  the  accumulations  of  any 
preceding  year  or  years,  and  to  apply  the  same  for  or  towards  the 
maintenance  or  education  of  the  child  for  the  time  being  presumptively 
entitled  to  the  same  in  the  same  manner  as  such  aocumulationB  might 
have  been  applied  had  they  been  income  arising  from  the  onginal 
trust  fund  in  the  year  in  which  they  shall  be  so  applied.  Dedare, 
that  if  there  shall  be  no  such  child  of  the  said  M.  8.  C. 
by  any  husband,  who  being  a  son  shall  attain  the  age  of  twenty- 
one  years  or  being  a  daughter  shall  attain  that  age  or  many 
under  that  age,  then  that  from  and  after  the  death  of  the  said 
M.  8.  0.  and  such  default  or  failure  of  children  as  aforesaid,  which 
shall  last  happen,  the  said  legacy  and  the  investments  representing 
the  same,  and  the  income  thereof,  or  so  much  thereof  respectively  as 
shall  not  have  been  vested  or  applied  under  any  of  the  trusts  or 
provisoes  aforesaid,  shall  go  and  be  held  in  trust  for  the  Deft  G.  C, 
the  husband  of  the  said  M.  8.  0.,  his  exors,  admors,  and  assigns. 
[Then  follow  directions  for  Deft  W.  H.  M.  {the  trustee)  to  pay  £ — ,  the 
amount  of  the  legacy,  less  duty,  into  Court  to  the  credit  of  the  cause, 
and  for  investment  of  fund,  and,  after  payment  of  costs,  for  payment  of 
dividends  to  the  said  M.  8.  0.  {the  toife)  on  her  separate  receipt  during 
her  life  or  until  further  order,  and  for  general  liberty  to  apply.] — 
Croxton  v.  May,  9  Eq.  404,  V.-O.  James,  30  May,  1870,  A.  1205. 

For  orders  following  Croxton  v.  Matfy  see  Walsh  v.  Waeon,  8  Ch.  482, 19  Feb. 
1873,  B.  734,  where  two- thirds  of  fund  in  Court  were  settled  by  order 
without  deed  as  against  husband's  incumbrances ;  and  Be  BohineotCs  Settled 
Estate,  B.  v.  B,,  12  Ch.  D.  188  (where  whole  fund  settled  by  order,  husband 
being  bankrupt). 

For  resettlement  of  the  wife's  trust  fund  after  the  husband's  bankruptcy 
and  disappearanoe  since  1867,  upon  trust  to  pay  the  income  to  the  wife  for 
life  without  power  of  anticipation,  with  remainder  to  the  daughter  absolutely, 
see  De  Mariana  v.  Z>.,  V.-C.  B.,  1  March,  1875,  A.  421 ;  8.  C,  24  W.  B. 
200. 
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9.  Settletnent  by  Order. 

Tms  action  coming  on  for  trial  &c*,  in  the  presence  of  counsel  for 
the  Fit  and  Defts  &c.,  Declare  that  one-third  of  £ —  in  the  pleadings 
mentioned,  and  all  other  the  share  and  interest  of  the  Pit  A.  B.  in  the 
personal  and  real  estate  of  the  testator  0.  D.,  and  the  proceeds  of  the 
sale  thereof,  ought  (subject  to  the  payment  of  costs  as  hereinafter 
directed)  to  be  settled  for  the  benefit  of  the  Pit,  her  children,  and  the 
Deft  E.  F.,  her  husband,  as  follows :  that  is  to  say,  that  the  same  be 
held  by  the  trustees  for  the  time  being  of  the  will  of  the  testator 
upon  trust  for  the  Deft  E.  F.,  during  her  life  for  her  separate  use 
without  power  of  anticipation,  and  subject  thereto  upon  trust  for 
the  children  of  the  Pit,  whether  by  her  present  or  any  future  hus- 
band, or  any  one  or  more  of  them,  in  such  shares,  if  more  than  one, 
and  in  such  manner  as  the  Pit  and  the  Deft  E.  F.  shall  during  their 
joint  liyes  by  deed,  with  or  without  power  of  reyocation  and  new 
appointment,  jointly  appoint,  and  in  default  of  such  appointment,  and 
so  far  as  any  such  appointment  shall  not  extend,  then  as  the  Pit,  if 
she  shall  surviye  the  Deft  E.  F.,  shall  by  deed,  with  or  without  power 
of  revocation,  or  by  will,  appoint,  and  in  default  of  any  such  appoint- 
ment, and  so  far  as  any  such  appointment  shall  not  extend,  then  in 
trust  for  the  child  or  children  of  the  Pit,  whether  by  her  present  or 
any  future  husband,  who  being  a  son  or  sons  shall  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters  shall  attain  that 
age  or  marry  under  that  age  with  the  previous  consent  of  her  or  their 
guardian  or  guardians,  and  if  there  shall  be  more  than  one  of  such 
children,  then  as  tenants  in  conmion  in  equal  shares,  and  so  that  any 
child  or  children  to  whom  an  appointment  shall  be  made  shall,  imless 
the  appointor  or  appointors  shall  otherwise  direct,  bring  the  share  or 
shares  appointed  to  him,  her,  or  them  into  hotchpot,  and  in  default 
of  any  children  of  the  Pit  attaining  a  vested  interest,  and  subject  to 
the  powers  and  trusts  declared  by  this  order,  the  trust  estate  shall  be 
held  in  trust  for  the  Deft  E.  F.,  his  exors,  admors,  and  assigns,  and  so 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being,  with  the  consent  of  the  Pit  during  her  life,  and  after  her 
death  at  their  or  his  discretion,  to  invest  the  trust  estate  in  or  upon 
securities  authorized  as  investments  of  money  under  the  control  of  the 
Court,  with  power,  with  the  like  consent  or  at  the  like  discretion,  to 
vary  investments ;  and  also  that  it  shall  be  lawful  for  the  trustees  or 
trustee,  with  the  like  consent  or  at  the  like  discretion,  to  raise  out  of 
the  corpus  of  the  trust  property  any  sum  or  sums  not  exceeding  in 
the  whole  one  moiety  of  the  share  to  which  any  such  child  or  children 
as  aforesaid  shall  be  actually  or  presumptively  entitled  under  the 
settlement  made  by  this  order,  and  to  pay  or  apply  the  same  for  the 
advancement  or  otherwise  for  the  benefit  of  such  child  or  children  as 
the  trustees  or  trustee  shall  think  fit.    Let  costs  be  taxed  and  paid 
&c. — BcoUb  v.  Broum^  Pearson,  J.,  11th  June,  1885,  A.  1007. 

For  siinilar  order  for  settlement  of  the  several  shares  of  two  ladies  abeo- 
Intely  entitled  in  equal  moieties,  see  Be  Havers,  H,  v.  if.,  Kay,  J.,  16  Deo« 
1884,  A.  1862, 
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10.  Settlement  by  Order — Another  Form^ Set-off  agaimt  Debt  due 

from  Husband, 
This  action  coming  on  &c.,  for  fmiher  consideration  in  the  presence 
of  counsel  for  the  Pits  and  Defts,  Declare  that  out  of  the  share  of  the 
Deft  8.  S.  in  the  estate  of  the  testator  B.  B.,  deceased,  £500,  or  the 
whole  of  her  share  if  less  than  that  sum,  ought  (subject  to  the  payment 
of  costs  as  hereinafter  directed)  to  be  settled  for  the  benefit  of  the  said 
8.  8.  and  her  children  as  follows :  that  is  to  say,  upon  trust  for  the 
said  8.  8.  during  her  life  for  her  separate  use  without  power  of  antici- 
pation, and  subject  thereto  upon  trust  for  such  of  the  children  of  the 
said  8.  8.,  whether  by  her  present  or  any  future  husband,  as  she  shall 
appoint  by  will,  and  in  default  of  appointment  in  trust  for  her  said 
children,  being  a  son  or  sons  at  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  at  that  age  or  on  marriage  under  that  age, 
and  if  there  shall  be  more  than  one  of  such  children,  then  as  tenants  in 
common  in  equal  shares,  and,  in  default  of  any  children  of  the  said 
8.  8.  attaining  a  vested  interest,  in  trust  for  herself,  and  that  the 
balance  (if  any)  of  her  share  to  which  her  husband,  the  Deft  E.  8.,  is 
entitled  is  to  be  set  off  pro  tanto  against  the  debt  due  from  him  to  the 
testator's  estate  and  forms  part  of  the  residue  payable  to  the  residuary 
legatees  under  the  testator's  will  other  than  8.  8. — ^Hefer  to  taxing 
master  to  tax  costs  of  all  parties  of  this  action,  the  costs  of  the  Pits  as 
between  solor  and  client,  and  to  include  any  charges  and  expenses 
properly  incurred  by  them  as  trustees  of  the  testator's  will ;  And  Let 
the  Pits  retain  and  pay  the  said  costs  out  of  any  funds  in  their  hands 
subject  to  the  trusts  of  the  testator's  will ;  And  Let  the  Pits  H.  G.  P., 
B.  J.  n.,  and  J.  J.  L.,  within  ten  days  after  the  date  of  the  taxing 
master's  certificate,  lodge  in  Court  £500  or  the  whole  of  the  share  of 
8.  8.  after  payment  of  costs,  if  less  than  £500,  as  directed  in  the 
Lodgment  and  Payment  8chedule  hereto. — Directions  for  division  of 
ultimate  residue  of  testator's  estate  amongst  testator's  other  ^yq 
children,s— Liberty  to  apply. 

Lodgment  and  Patkent  8cHEDnLB. 

In  the  High  Court  of  Justice,  25th  day  of  June,  1888. 

Chancery  Diyision. 

R€  Briant,  Poulter  y.  ShackeL     1887.     B.  2154. 
Ledger  Credit.    As  aboTe.    The  account  of  the  settlement  on  8.  8.  for 

life,  with  remainders  over,  created  by  the  order  dated  the  25th 

June,  1888. 

I. — Lodgment, 


FwrtiCQlan  of  Fnndi  to  be  lodged. 

Person  to  make  the 
Lodgment. 

Monej. 

SeoozitiM. 

The  share  of  the  Deft  S.  S.  in  the 
estate  of  B.  B.  (after  payment  of 
costs)  not  exceeding  £500. 

H.  O.  P.,  R.  J.  H.  and 
J.  J.  L. 

£   «.  d. 

£    «.    d. 
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n. — Payment. 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Fftyees,  Transferees,  or 
■epazate  Aooonnts. 

Amounts. 

Money. 

Seonxities. 

IiiY8Bt  in  India  £3  per  oentum  Stock. 

Pay  interest  as  it  aocmes  daring  life 
of  S.  S. 

S.  S.,  the  wife  of  £.  S. ,  on 
her  separate  receipt. 

£  :  d. 

£    <.    d. 

—Re  Briani,  Poulter  y.  Shackel,  Eay,  J.,  25th  June,  1888,  A.  2035 ; 
89  Ch.  471. 


11.  Settkment  by  Order  of  whole  Fund^  the  HuBbaiid  claiming 

no  Part — Retainer  of  Costa, 

Ahd  the  Pit,  by  her  counsel,  desiring  that  a  settlement  should  be 
made  of  the  funds  hereinafter  mentioned,  and  the  Deft  S.  \hu8hand'\y 
by  his  counsel,  not  claiming  to  haye  any  part  of  such  funds  transferred 
and  paid  to  him  in  his  marital  right,  Declare  that  the  whole  of  the 
shares  and  interests  of  the  Pit  Frances  8.  [wife"]  under  the  respective 
wills  of  &c.,  and  also  under  the  indenture  of  settlement  dated  &c.,  in 
the  statement  of  claim  respectiyely  mentioned,  of  and  in  the  respective 
estates  subject  to  the  trusts  and  dispositions  of  these  instruments 
respectively,  ought  (subject  to  the  payment  of  costs  as  hereinafter 
directed)  to  be  settled  for  the  benefit  of  the  Pit  and  the  said  Deft  S., 
her  husband  and  her  children,  as  follows :  that  is  to  say,  upon  trust 
for  the  Pit  Frances  S.  during  her  life  for  her  separate  use,  without 
power  of  anticipation ;  and  subject  thereto  upon  trust  for  the  Deft  S. 
daring  his  life,  or  until  he  shall  become  bankrupt,  or  shall  do  or 
suffer  any  act  or  thing  which,  if  his  life  interest  were  not  so 
qualified,  would  have  the  effect  of  alienating,  charging,  or  incumber- 
ing such  life  interest ;  and  subject  thereto  upon  trust  for  such  of  the 
children  of  the  Pit  Frances  8.,  whether  by  her  present  or  any  future 
husband,  as  being  a  son  or  sons  shall  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  shall  attain  that  age  or 
mairy  with  the  previous  consent  of  her  or  their  guardian  or  guardians, 
and  if  there  shall  be  more  than  one  of  such  children  then  as  tenants 
in  common  in  equal  shares ;  and  in  default  of  any  children  of  the  Pit 
attaining  a  vested  interest,  in  trust  for  the  Deft  8.,  his  exors,  admors, 
and  assigns  ;  And  Let  any  child  or  children  of  the  Pit  be  at  liberty  to 
apply  in  Chambers  for  an  order  to  raise  and  pay  out  of  the  corpus 
of  the  trust  property  any  sum  or  sums  not  exceeding  in  the  whole  one 
moiety  of  the  share  to  which  such  child  or  children  shall  be  actually  or 
presumptively  entitled  under  the  settlement  made  by  this  order,  for 
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the  purpoae  of  plaoing  or  patting  Buch  child  in  or  to  any  prof  eesioiL, 
business  or  employment,  or  for  his  or  her  instruction  therein,  or  other- 
wise for  his  or  her  advancement  or  preferment  in  the  world ;  but  no 
such  order  is  to  be  made  during  the  life  of  the  Pit  without  her  consent 
in  writing,  and  after  her  death  and  during  the  continuance  of  the  life 
interest  of  the  said  Deft  without  his  consent  in  writing ;  And  Let  it 
be  referred  to  the  taxing  master  to  tax  the  costs  of  the  Pit  and  Defta 
of  and  relating  to  this  action  and  to  such  settlement  as  between  solr 
and  client ;  and  it  being  admitted  by  the  Deft  8.  G.  that  the  shares  of 
the  Pit  under  the  wills  of  the  said  M.  S.  and  S.  S.  of  and  in  the  estates 
subject  to  the  trusts  of  those  wills  amount  to  the  sum  of  £ — ,  and  that 
she  has  that  sum  in  her  hands  representing  these  shares.  Let  the  Deft 
S.  G.  be  at  liberty  to  retain  out  of  that  sum  her  costs  to  be  taxed  as 
aforesaid,  and  that  she  do,  within  one  month  after  the  date  of  {he 
taxing  master's  certificate,  lodge  the  balance  to  be  certified  by  the 
taxing  master  of  that  sum,  after  deducting  such  costs  in  Court  to  the 
credit  of  this  cause,  8.  v,  G.,  1877,  S.  5,  ''the  settlement  account  of 
the  Pit  F.  8.,  her  husband  and  children,  if  any,"  as  directed  in  the 
Lodgment  and  Payment  8chedule  hereto. — Similar  admissions  and 
directions  for  lodgment  by  Defts  A.  H.  G.  as  to  share  of  Pit  under 
will  of  T.  n.  G.,  by  Deft  J.  H.  G.  as  to  share  of  Pit  under  indenture 
of  settlement  dated  &c. ;  And  Let  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Lodgment  and  Payment  Schedule  hereto. — Liberty  to 
apply  in  Chambers  on  death  of  Pit. 


In  the  High  Court  of  Justice, 
Chancery  Division. 


LoDOMEirr  and  Payment  Schedulb. 

day  of 


,  189  . 


Smithers  v.  Green,     1877.     8.  6. 


Ledger  Credit.    As  above.    The  settlement  account  of  the  Pit  F.  S., 

her  husband,  and  children,  if  any. 


I. — Lodgment. 


Fiartionlan  of  Fnndii  to  be  lodged. 

Person  to  make  the 
Lodgment. 

1 

Amomxte. 

Money. 

Securitiei. 

Balance  of  £—  after  retaining  costs 

Deft  S.  a 

£    <.   d. 

£    «.    d. 

to  be  certified  by  the  taxing  master. 

Balance  of  £—  after  retaining  costs  to 
be  certified  by  the  taxiog  master. 

Balance  of  £ —  after  retaining  costs  to 
be  certified  by  the  taxing  master. 

ft 

Deft  A.  H.  G 

Deft  J.  H.  G 

SECT.  IV.]     Order  for  Settktnent — Wi/e^s  Equity. 
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n. — Payment, 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Futicnlan  of  pByments,  Transf en,  or 
other  opemtions  ordered. 


Pkj  Fit's  oosts  to  be  taxed  under  thu 
Older. 

Invest  residne  of  funds  in  India  £5 
per  centum  Stock. 

Pay  interest  as  it  aocroes  on  said 
Stock  during^  life  of  payee  or  until 
further  order. 

The  said  Fit  F.  S.  being  restrained 
from  anticipation,  such  interest  is 
not  to  be  paid  to  any  attorney 
(folhwing  PayxMnt  Schedule,  Form 
18). 


Pftyees,  Tnuuferees*  or 
separate  Aoooonte. 


Pit  F.  S.,  ^ife  of  Deft 
F.  O.  S.,  on  her  sepa- 
rate receipt. 


AmoimtB. 


Ifoney. 


£   «.  d. 


Oecuritic 


£    9,    d. 


—See  Smithers  v.  Green,  M.  R.,  27  April,  1877,  B.  1937. 

The  aboTe  form  of  order  was  approved  by  Jessel,  M.  B.,  as  the  proper 
settlement,  in  the  absence  of  any  special  ciroumstance,  such  as  bankruptcy, 
or  misconduct,  or  desertion  by  the  husband,  and  where  he  assents  to  the 
whole  fund  bemg  settled.  It  has,  however,  been  remodelled  in  the  present 
edition  and  a  Lodgment  and  Payment  Schedule  added  to  suit  the  S.  0.  F.  B. 
1894.     For  a  similar  order,  see  Be  StuUly's  Trusts,  9  April,  1884. 

Powers  of  appointment  to  children  were,  **for  some  special  reason"  (see 
Re  Ootoan,  O.  v.  (?.,  17  Ch.  D.  778)  omitted  {secus  in  Oliver  v.  0.,  10  Ch.  D. 
765) ;  as  well  as  provisions  for  maintenance,  &c.  (inserted  in  Croxton  v.  May, 
9  £q.  404),  but  which  are  unnecessary  where  the  fund  is  under  the  control 
of  the  Court.  And  as  to  statutory  powers  of  maintenance,  v,  in/. 
Chap.  XXXVm.,  pp.  1012  et  seq. 

For  form  of  settlement  approved  by  Jessel,  M.  B.,  giving  a  joint  power  of 
appointment  to  husband  and  wife,  see  Re  Oowan,  G,  v.  G.,  M.  B.,  17  Cjk,  D. 
778 ;  and  see  Aj  Parrott,  Walter  v.  P.,  33  Ch.  D.  274,  C.  A. 


12.  Another  Form — A  Moiety  settled — Annual  Sum  paid  to  Wife 

out  of  Income  and  Capital, 

TJpoif  the  appeal  of  L.  £.  Q.  L.  and  T.  T.  [legal  pers,  represves  of 
aesiynee  of  husband"]  &c.,  and  upon  bearing  counsel  for  H.  0.  and  her 
hnsband  8.  0.,  Declare  that  one  moiety  of  the  funds  in  Court,  after 
payment  of  costs  directed  to  be  paid  by  order  dated  &c.,  ought  to  be 
paid  to  the  said  L.  £.  G.  L.  and  T.  T.  as  legal  pers.  represves  of  C.  L. 
[husband^s  assignee'] ;  And  Declare  that  the  remaining  moiety  of  the 
said  funds,  after  payment  of  the  costs  of  this  appeal,  ought  to  be 
settled  upon  the  said  H.  C.  and  her  children  in  such  a  manner  that  the 
said  H.  0.  may  receive  a  sum  of  £20  per  ann.,  to  be  paid  out  of  income 
and  capital  of  the  said  remaining  moiety  of  the  funds  in  Court,  and 
that  any  portion  of  the  said  last-mentioned  moiety  remaining  after  the 
death  of  the  said  H.  0.  ought  to  be  held  in  trust  for  such  of  the  children 
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of  the  said  H.  0.  liying  at  her  death,  who  being  a  son  or  sodb  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
shall  attain  that  age  or  marry,  and  that  in  the  eyent  of  there  being  no 
ohild  or  children  of  the  said  H.  C.  who  shall  attain  a  vested  interest  in 
the  said  fund  the  same  ought  to  be  paid,  after  the  death  of  the  said 
H.  0.,  to  the  said  L.  E.  G.  L.  and  T.  T.  as  the  legal  pers.  represves  of 
the  said  C.  L. — ^Tax  costs  of  all  parties. — Let  funds  in  Court  be  dealt 
with  as  directed  in  the  Payment  Schedule  hereto. 


Payment  Sohxdule. 

In  the  High  Court  of  Justice, 

Chancery  Diyision.  Date  of  Order,  18th  March,  1891. 

Roberts  y.  Cooper, 

Ledger  Credit.  As  aboye.  The  aocoimt  of  the  exors  or  admors 
of  C.  L.  subject  to  the  equity  to  a  settlement  of  the  Petr 
H.  C,  if  any. 

Funds  in  Court    £501 : 2«.  ^d.  money  on  deposit. 

£2 :  U,  9d.  cash. 


Fijrtloiil«n  of  TBjmmH,  Transf  en, 
or  othflr  opoatiooB  orderod. 


PaycM  and  Tnxisf eraes  or 
aepuate  Aooounta. 


Pay  one  moiety  of  funds  in  Court 
after  payment  of  ooeta  directed  by 
the  Older  dated  &o. 


Garry  over  remaining  moiety 


Out  of  moiety  so  carried  over — 
Fay  costs  directed  to  be  taxed  by 
this  order. 

Out  of  residue  and  any  interest  on 
money  on  deposit — 
Pay  during  life  of   H.  0.  the 
annual  sum  of  £20  by  haJf- 
yearly  payments  of  £10  and 
£10  on  the  24th  June,  1891, 
and  26th  Dec.  1891,  and  the 
same  day  in  each  succeeding 
year,  the  first  payment  to  1m 
made  on  the  24th  June,  1891. 
llie  Raid  H.  G.  being  re- 
strained from  anticipation,  such 
annual  sum  is  not  to  be  paid  to 
any  attorney  [/o/^triny  Fajftnent 
Schedule,  Form  18], 


L.  E.  G.  L.  and  T.  T.  as 
legal  _pers.  represres 
of  G.  L. 

The  account  of  H.  0.  and 
her  children  and  those 
entitled  in  remainder. 


H.  0.,  wife  of  S.  0.,  on 
her  separate  receipt. 


MoiMy. 


£   t.  d. 


£    9.    d. 


—Roberts  v.  Cooper,  C.  A.,  13  March,  1891,  B.  488;  (1891)  2  Ch.  335. 

In  settlements  of  a  female  infant's  property  directed  by  the  Oonrt,  a 
restraint  against  anticipation  is  always  inserted:  see  Day.  Conv.  Tol.  iii. 
p.  72. 


SECT.  IV.]     Order  for  Settlement —  Wif^%  Equity.  949 

But  the  restraiiit  will  not  be  implied  from  a  Hmitation  to  the  wife,  in  a 
settlement  of  her  property  pursuant  to  articles,  **for  her  life,  for  her  own 
absolute  use  and  benent,  free  from  aU  marital  control  and  liability  " :  Symonda 
T.  Wilkes,  13  W.  E.  1026  (reversing  12  W.  E.  541);  11  Jur.  N.  S.  659;  12 
Xj.  T.  598. 

In  the  case  of  an  equitable  fee  which  had  descended  on  the  wife  durins 
coverture,  the  husbanus  possible  estate  by  the  curtesy  was  not  interfered 
with  in  the  settlement  directed :  see  Smith  v.  Matthewa,  3  D.  F.  &  J.  139,  154. 

It  seems  now  settled  that  the  ultimate  limitation  in  a  settlement  by  the 
Court  of  property,  subject  to  the  wife's  equity,  is,  after  the  death  of  the 
wife,  and  failure  of  her  children  by  the  present  or  any  future  marriage,  for 
the  benefit  of  the  husband,  whether  he  surviyes  the  wife  or  not :  see  Croxton 
V.  May,  Form  8,  aup,,  and  Spirett  y.  Willows,  Forms  6,  7,  aup,,  notwith- 
Btanding  Carter  v.  Taggart,  1  D.  M.  &  G.  286;  5  Dr.  &  S.  49;  and  Be 
Suggitt,  3  Ch.  215. 

l^e  wife's  fund,  that  accrued  during  coverture,  was  properly  settled  so  aa 
to  give  the  husband  an  interest  deternunable  on  his  bankruptcy :  see  MontC" 
Jiore  v.  Behrens,  1  Eq.  171. 

For  order  to  settle  the  whole  of  an  undivided  third  of  leasehold  property 

upon  the  plaintiff  (her  husband),  and  her  children,  such  settlement  to  l>e 

executed  hy  such  parties  as  should  for  that  purpose  be  named  in  the 

Ifaster's  certificate  of  approval,  see  Clarke  v.  Marten.  M.  E.»  20  Feb,  1858, 

A.69S. 


NOTES. 
WI7E*S  EQT7IT7  TO  A  SETTLEMENT. 

In  mitigation  of  the  old  common  law  right  of  the  husband,  derived  from 
his  liabilitjr  to  maintain  his  wife,  to  the  enjoyment  of  his  wife's  real  estate 
during  their  joint  lives,  and  to  the  absolute  ownership  of  the  personal  pro- 
perty in  possession,  and  of  her  choses  in  action  when  reduced  by  him  mto 
possession,  (Courts  of  Equity  have  long  exercised  jurisdiction  in  favour  of 
the  wife  by  giving  her  a  provision  for  nerself  and  her  children  out  of  her 
own  property,  both  real  and  personal.  For  the  principles  and  extent  of 
this  right,  which  is  called  the  wife's  equity  to  a  settlement,  see  Knight  v, 
K.,  18  Eq.  487 ;  Be  Briant,  Poulter  v.  Shackel,  39  Ch.  D.  471 ;  Sturgis  v. 
Champneys,  5  M.  &  Cr.  97 ;  1  L.  C.  Eq.  493,  501 ;  7th  ed.  621,  633  {Murray 
V.  L,  Elihank) ;  Lewin  on  Trusts,  903  et  seq. 

In  the  case  of  a  woman  married  after  the  passing  of  the  Married  Women's 
Pit>perty  Act,  1870  (9  Aug.  1870),  personal  property  to  which  ^e  became 
entitled  during  coverture  as  next  of  kin  or  one  of  the  next  of  kin  of  an 
intestate,  of  whatever  value,  or  money,  not  exceeding  2002.,  acquired  by 
deed  or  will,  belonged,  subject  to  the  trusts  of  any  settlement,  to  her  for  her 
separate  use  (sect.  7) :  Be  Voss,  King  v.  F.,  13  Ch.  D.  504. 

And  by  sect.  8  this  provision  was  extended  to  the  rents  of  freehold,  copy- 
hold, or  customary  hold  property  which  descended  upon  any  woman  married 
after  the  passing  of  the  Act  as  heiress  or  co-heiress  of  an  intestate. 

But  now,  by  the  Married  Women's  Property  Act,  1882  (45  &  46  V,  c.  75), 
sects.  2,  5  (stated  sup,  p.  917),  as  to  women  married  since  the  3l6t  of  December, 
1882,  and  also,  as  to  property  accruing  after  that  date,  to  women  married 
previously  to  that  date,  the  rights  of  the  husband  are  excluded,  and,  conse- 
quently, the  doctiine  of  the  wife's  equity  to  a  settlement  has  been  rendered 
inapphcable.  It  will  still,  however,  be  as  applicable  as  it  previously  was 
where  the  reversionary  property  of  a  woman  married  on  or  before  the  date 
last  mentioned  taUB  into  possession  subsequently. 

Though  it  was  not  usual  to  direct  a  settlement  of  sums  under  200^.,  to 
which  a  married  woman  became  entitled  during  coverture  (see  Foden  y, 
Finney,  4  Enss.  428],  ^ere  is  no  binding  rule  to  uiat  effect,  and  sums  below 
tliat  amount  have  been  settled :  see  Be  Cutler ^  14  Beay.  220 ;  Be  Kincaid^ 
1  Drew.  326;  £e  Merriman's  Trust,  10  W.  E.  334. 

VOL.  n.  ^  Q 
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Property  lalgeet  to  the  Equity. 

The  equity  to  a  settlement  attaches  to  such  property  only  as  the  husband 
is  entitled  to  receive  jure  mariti,  and  not  upon  what  the  wife  takes  in  her 
own  right,  e.g.^  as  equitable  tenant  in  tail  (see  Life  Amoc.  of  Scotland  t. 
Siddal,  3  D.  F.  ft  J.  271) ;  and  is  an  obligation  whidi  the  Court  fastens  not 
upon  the  property  itself,  but  upon  the  right  to  receiye  it :  Knight  y.  JT.,  18 
Eq.  487  ;  Osbom  y.  Morgan,  9  Ha.  432.  It  does  not  depend  upon  any  right 
of  property  in  the  wife,  and  if  claimed  by  her  must  be  daimed  for  nersell 
ana  her  children,  and  not  for  herself  alone :  Barrow  y.  B.,  5  D.  M.  &  Q.  782 ; 
18  Beay.  259;  Giaoometti  y.  Prodger$,  8  Ch.  338;  14  Eq.  253.  Where  pro- 
perty is  giyen  to  husband  and  wife,  l^ey  take  by  entireties,  and  there  is  no 
equity  to  a  settlement:  Atchuon  t.  A,,  11  B.  485;  Ward  y:  TT.,  14  Ch.  D. 
506;  Be  Bryan,  Oodfrty  y.  B,,  14  Ch.  D.  516;  and  the  Married  Women's 
Property  Act,  1882,  has  not  altered  the  law  in  this  respect :  Be  March,  Mander 
y.  Harris,  27  Ch.  D.  166,  C.  A. ;  Be  Jupp,  J.  y.  BuckweU,  39  Ch.  D.  148 ;  but 
see  Thornley  y.  T.,  (1893)  2  Ch.  229. 

The  right  applies  to  property  yested  before  or  after  marriage,  if  not  haired 
by  express  contract,  and  the  Court  looks  not  only  to  what  amount  of  the 
wife's  fortune  the  husband  has  receiyed,  but  to  his  conduct  and  all  &e 
circumstances:  Barrow  y.  B»,  sup,;  Smith  y.  5.,  3  Giff.  121;  and  see  in/, 
p.  954. 

Upon  the  question,  how  far  a  life  interest  is  subject  to  the  equity,  see 
Lewm,  909;  and  Taunton  y.  Morris,  11  Ch.  D.  779,  C.  A.;  8  Ch.  D.  453, 
where  the  Court,  in  the  case  of  an  insolyent  debtor  who  contributed  nothing 
to  the  support  of  his  wife,  gaye  the  whole  income  to  the  wife. 

As  to  whether  the  equity  attaches  to  the  wife's  chattels  real,  or  equitable 
interest  in  lands  of  freehold  or  inheritance,  see  Lewin,  912  et  seq. 

When  the  fund  is  reyersionary,  a  settlement  cannot  be  directed :  Oshom  y. 
Morgan,  9  Ha.  432 ;  and  as  the  right  attaches  only  to  property  which  the 
husband  is  entitled  to  receiye  in  his  mantel  right,  property  in  his  hands  as 
exor  must  answer  his  liabilities  in  that  capacity  before  a  settlement  of  the 
wife's  residuary  share  in  it  can  be  directea :  Knight  y.  JT.,  18  Eq.  487 ;  but 
see  contra,  Be  Briant,  Poulter  y.  Shackel,  39  Ch.  D.  471. 

But  the  right  will,  it  seems,  preyail  against  any  right  of  set-off  or  re- 
teiner,  e,g»,  in  respect  of  the  husband's  debt  to  the  testetor :  M*Cormick  y. 
GarneH,  5  D.  M.  &  G.  278 ;  2  8m.  &  G.  37 ;  see  also  1  L.  C.  Eq.  652 ;  and 
the  right  is  paramount  to  that  of  the  represyes  of  tiie  wife's  testetor  to 
retain  a  debt  due  from  the  husband :  Be  ^atchelor,  Sloper  y.  Oliver,  16  Eq. 
481 ;  Be  CordwdVs  Estate,  White  y.  C,  20  Eq.  644 ;  ^  Briant,  sup. ;  and  see 
Oarr  y.  Taylor,  10  Ves.  574. 

Bnforoement  of  Equity. 

If  the  wife  is  already  amply  nroyided  for,  and  no  misconduct  is  proyed 
against  the  husband,  the  Court  nas  refused  to  enforce  the  right :  Giacometti 
y.  Frodgers,  8  Ch.  338 ;  14  Eq.  253 ;  and  see  /2c  Erskine,  1  K.  &  J.  302 ; 
Spicer  y.  S.,  24  Beay.  365 ;  Aguilar  y.  A,,  5  Madd.  414. 

It  is,  howeyer,  a  matter  oi  discretion ;  and  where  a  husband  before  his 
bankruptc^r  had  reduced  into  possession  9,000^  of  his  wife's  residuary  share, 
the  remaining  1,500Z.  was  settled  upon  her,  though  she  had  separate  estete  of 
700^.  per  ann. :  Nicholson  y.  Carline,  22  W.  R  820 ;  and  see  Scott  y.  Spashett, 
3  Mao.  ft  G.  599. 

Begard  will  be  had  to  the  extent  of  the  wife's  fortune  and  the  settlement 
already  made  upon  her :  Green  y.  Otte,  1  S.  &  S.  250 ;  Spicer  y.  S,,  24  Beay. 
365 ;  and  her  equity  may  be  excluded  by  an  exception  of  the  particular  fund 
or  property  from  the  husband's  coyenant  in  her  marriage  settlement  to  settle 
her  future-acquired  property :  Brooke  y.  Hicks,  12  W.  S.  703 ;    10  L.  T.  404. 

X.  EJibank  y.  Montolieu,  5  Ves.  737,  esteblishes  the  right  of  a  married 
woman  to  assert  by  suit  her  equity  to  a  settlement  against  her  husband  and 
the  admor  of  the  estete  under  which  her  title  arises,  and  this  right  is  para- 
mount to  the  claim  of  the  admor  as  creditor  of  the  husband. 

In  an  admon  action  after  judCTient,  but  before  further  consideration,  the 
wife  was  held,  on  petition,  entitled  to  an  immediate  order  to  enforoe  her 
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eipiity  in  respect  of  a  share  of  a  fond  in  Ck>tirt,  though  it  was  not  distributable 
until  farther  consideration,  and  the  amount  of  her  share  was  unascertained : 
Be  BMrwm,  B.  y.  B.,  12  Ch.  D.  188. 

The  light  is  not  confined  to  personal  estate,  and  she  might  obtain  leave  to 
sae  in  formd  pauperis  wiihont  a  next  friend  to  enforce  as  against  her 
busband's  assignees  in  bankruptcy  her  equity  to  a  settlement  out  of  the 
rents  of  real  property,  the  legal  estate  in  which  was  vested  in  trustees  for 
her  benefit  for  life :  Barnes  v.  Bohinson,  32  L.  J.  Ch.  143. 

Murray  y.  L.  Elihank,  13  Yes.  1,  extends  this  right,  after  decree,  to  the 
children,  who  are  entitled  under  a  decree  directing  a  settlement  on  their 
motber  to  a  provision  out  of  the  property^,  though  she  died  before  the  certifi- 
cate, and  though  they  were  not  mentioned  in  the  decree:  see  Orcves  v. 
Clarlee,  6  Sim.  584 ;  1  Ke.  132 ;  Lloyd  v.  Mason,  5  Ha.  149. 


Form  of  Settlement 

The  rule  is  to  direct  a  settlement  for  the  benefit  not  only  of  the  wife  but  of 
her  children  by  the  present,  or  future,  or  former  marriage,  without  any  par- 
ticular regard  to  the  rights  of  husband's  assignee  (see  Spirett  v.  Willows, 
4  Ch.  407,  410),  and  the  children's  nght  is  irrespective  of  other  fortune  they 
may  have :  ConingUm  v.  Gilliaty  26  W.  E.  69 ;  46  L.  J.  Ch.  61 ;  35  L.  T.  736 ; 
CrooOon  v.  May,  9  Eq.  404. 

And  see  Murray  v.  X.  Elibank,  1  L.  0.  Eq.  493,  501 ;  7th  ed.  621,  633 ; 
lAoyd  V.  WiUiams,  1  Madd.  450;  Prid.  Cony.  vol.  ii.,  p.  237. 

As  the  rights  of  the  husband  are  not  interfered  with  further  than  is 
necessary  to  ^ve  effect  to  the  equity  in  favour  of  the  wife  and  children,  the 
ultimate  limitation  will  in  general  be  in  favour  of  the  husband  (or  his 
assignees),  whether  he  survives  the  wife  or  not :  Croxton  v.  May^  9  Eq.  404 ; 
8pireU  v.  Willows,  1  Ch.  520 ;  4  Ch.  407 ;  Walsh  v.  Wason,  8  Ch.  483 ;  Be 
Bobinson,  B.  v.  B.,  12  Ch.  D.  188 ;  Bobinson  v.  Cooper,  (1891)  2  Ch.  335,  348, 
O.JL;  Be  Noakes*  WiU,  38  W.  E.  762. 

But  in  special  circumstances,  as  where  the  property  is  of  small  amount, 
tile  Court  has  secured  the  capital  as  well  as  the  income  to  the  wife :  Boxall  v. 
B.,  27  Ch.  D.  220,  224 ;  Be  Craddoek's  TrusU,  W.  N.  (76)  187 ;  and  see  Boherts 
V.  Cooper,  (1891)  2  Ch.  335,  where  the  wife  and  children  being  in  necessitous 
qrcninstances  and  supported  by  the  wife,  and  the  husband  having  received  a 
large  part  of  a  small  fund,  201,  a  year  out  of  income  and  capital  was  ordered 
to  be  paid  to  the  wife  for  life  for  her  separate  use,  and  after  her  death  the 
ramainder  for  the  children  or  the  represves  of  the  assignee :  v,  sup..  Form  12, 
p.  947. 

A  power  to  appoint  amongst  children  has  also  been  inserted  in  recent 
cases :  see  Beales  v.  Brown^  sup.  Form  9,  p.  943 ;  Be  Briant,  Poulter  v.  tihackel, 
•ttp..  Form  10,  p.  944 ;  39  Ch.  D.  471 ;  and  see  Be  Oowan,  G.  v.  Q.,  17  Ch.  D. 
778  ^and  form  of  jud^ent  at  p.  781),  citing  Cogan  v.  DuffiM,  2  Ch.  D.  44, 
49,  C.  A.,  and  obeervmg  on  Oliver  v.  0,,  10  Ch.  D.  765. 

And  where  the  husband  has  agreed  to  a  settlement  of  the  whole  fund,  and 
fabject  to  his  not  having  debarred  himself  by  misconduct,  bankruptcy,  or 
insolvency,  a  life  interest  has  been  given  to  him  after  the  death  of  the  wife : 
Sfmiihers  v.  Oreen,  sup.  Form  11,  p.  945 ;  and,  semhle,  the  power  of  appointing 
amongst  children  may  in  such  case  be  to  the  husband  and  wife  or  survivor : 
see  Be  Qowan,  G,  v.  &.,  sup. 

And  see  Wcdford  v.  Gray,  13  W.  E.  335,  761 ;  11  Jur.  N.  S.  473 ;  12  L.  T. 
437;  and«n/.  Chap.  XL  v.,  *<  Settlembnt,"  that  children  are  entitled  to 
enforce  a  contract  for  a  settlement  on  the  faith  of  which  the  marriage  took 
place. 

Bights  of  Children. 

Except  by  contract,  or  under  the  judgment,  the  children  have  no  equity 
independently  of  their  mother :  Lloyd  v.  Williams,  1  Madd.  450 ;  Hodgens  v. 
-ff.,  11  Bli.  N.  S.  62 ;  De  la  Garde  v.  Lempriere,  6  Beav.  344. 

Their  right  does  not  attach  on  the  mere  institution  of  an  custion :  Baker  v. 
Bayldm,  8  Ha.  210 ;  be  la  Garde  v.  Lempriere,  sup,  foverruling  Steinmetz  v. 
HaUhin,  1  Gl.  &  J.  64);  and  if  the  wife  died  before  ootaining  a  decree  in  her 
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suit  daimine  a  settlement,  the  children  oould  not  enforce  a  settlement  by 
supplemental  bill :  Wallace  ▼.  Auldjo,  1  D.  J.  &  S.  643  ;  2  Dr.  &  Sm.  216. 

llie  inchoate  right  of  the  children  (which  is  said  to  be  dependent  upon  tiie 
will  of  the  mother,  see  Murra/y  y.  L,  Elibanky  10  Yes.  84)  may  also  be  defeated 
by  her  waiving  the  equity  for  herself  and  her  children :  Fenner  y.  Taylor,  2 
Buss.  &  M.  190  (reversing  1  Sim.  169) ;  Murray  y.  L,  Elibankj  sup. ;  and 
after  the  reference  to  approye  of  a  settlement  and  the  certificate,  but  not 
after  the  final  order,  she  may  withdraw  from  the  proposed  settlement : 
Baldwin  y.  5.,  6  Dr.  &  S.  319;  Re  Walker,  LI.  &  Q.  temp.  Sug.  324;  Bamno 
y.  B,,  4  K.  &  J.  409,  424. 

But  an  infant /em«  covert  is  not  capable  of  waiving  her  equity :  ShiptoayT, 
Ball,  16  Ch.  D.  376. 

As  to  the  power  of  the  wife  to  bind  herself  by  consent  out  of  Court,  see  Re 
8v}an,  2  H.  &  M.  34  ;  Re  Roberts'  Trusts,  38  L.  J.  Ch.  708 ;  17  W.  B.  639. 

The  equity  has  also  been  defeated  by  the  divorce  of  the  mother  after  she 
has  been  declared  on  petition  entitled  to  a  settlement  out  of  her  fund  in  Court 
to  the  separate  account  of  her  husband  and  herself,  but  before  any  decree  or 
settlement  made :  Heath  y.  Lewis,  13  W.  B.  129;  10  Jur.  N.  S.  1093;  11 
L.  T.  333. 

If  the  wife  has  died  without  exercising  her  right  to  call  for  a  settlement 
for  the  benefit  of  herself  and  her  children,  the  fund  will  belong  to  her 
husband  as  her  legal  pers.  represve  to  the  exclusion  of  her  children :  Lovett 
v.  X.,  Joh.  118. 

Inftnt  Wife. 

There  is  no  jurisdiction  to  direct  a  settlement  against  her  wish  of  the 

E>erty  of  an  infant  wife  not  a  ward  of  Court :  Re  Potter,  7  Eq.  484 
1  fpllowing  Wortham  v.  Pemberton,  1  Dr.  &  S.  644);  and  see  inf. 
p.  XXXYIIL,  p.  1060. 

ABsigiiees  of  Husband. 

The  equity  to  a  settlement  out  of  both  real  and  personal  estate  will  be 
enforced  as  against  the  husband's  general  assignees,  i.e.,  his  assignees  ia 
bankruptcy  (or  insolvency) :  Sturffis  v.  Champneys,  5  M.  &  Cr.  97 ;  Barnes 
V.  Robinson,  11  W.  B.  276;  Wilkinson  v.  Charlesworth,  10  Beay.  324 ;  Koeher 
v.  Sturgis,  22  Beav.  588. 

As  against  the  particular  assignee  for  value,  a  distinction  has  been  taken 
between  an  assignment  by  the  husband  of  his  wife's  life  interest,  and  of  her 
absolute  interest. 

In  the  former  case  the  question  is  between  husband  and  wife  independently 
of  the  children ;  and,  on  the  ground  that  the  husband  is  entitled  to  the  fund 
for  the  purpose  of  maintaining  his  wife,  the  marital  right  prevails  over  the 
wife's  equity,  and  he  has  full  power  to  deal  with  the  income  which  he  is 
entitled  to  receive  in  her  right :  see  Vaughan  v.  Buck,  13  Sim.  404 ;  Life  Ass, 
of  Scotland  y.  Siddal,  3  D.  F.  &  J.  271.  And  though  the  Court  will  not 
help  him  to  get  at  the  fund  without  securing  for  the  wife,  whom  he  has 
deserted  or  does  not  maintain,  a  portion  of  the  income,  his  misconduct  in  not 
maintaining  his  wife  subsequently  to  the  assignment  will  not  affect  the  title 
of  his  assignee  for  value :  see  Tidd  v.  Lister,  3  D.  M.  &  G.  857 ;  10  Ha.  140 ; 
Re  Duffy,  28  Beav.  386;  Re  Carr's  Trusts,  12  Eq.  609;  Durham  v.  Crackles, 
11  W.  B.  138;  32  L.  J.  Ch.  Ill;  8  Jur.  N.  8.  1174;  StanUm  v.  HaU,  2 
Buss.  &  M.  175 ;  EllioU  v.  Cordell,  5  Mad.  149 ;  Wright  v.  Morley,  11  Ves. 
12 ;  but  see  Taunton  v.  Morris,  8  Oh.  D.  453,  where  the  wife's  whole  life 
interest  was  settled  as  againet  the  husband's  assignees  in  insolvency :  and  In 
re  Dixon's  Trusts,  48  L.  J.  Ch.  592 ;  9  Ch.  D.  587. 

As  against  the  husband  himself,  she  is  not,  it  seems,  entitled  so  long  as  he 
is  maintaining  her,  though  inadequately  :  Vaughan  v.  Buck,  13  Sim.  404. 

But  if  she  has  been  deserted  by  her  husband  she  is  entitled  to  a  settlement 
or  maintenance  out  of  her  equitable  life  interest :  Re  Ford,  32  Beav.  621 ; 
Gilchrist  v.  Cator,  1  D.  &  S.  188 ;  viz.,  of  the  income  of  so  much  of  her 
interest  as  has  not  been  specifically  assigned  by  the  husband  for  value :  see 
Wright  y.  Morley,  11  Yes.  12 ;  and  cases  cited  1  L.  C.  Eq.  532,  533 ;  7th  ed, 
652. 
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In  tlie  case  of  the  wife's  absolute  interest,  the  Court,  acting  for  the  benefit 
and  with  a  yiew  to  the  interests  not  of  the  wife  only,  but  also  of  her  children, 
will  not  allow  their  rights  to  be  defeated,  even  by  an  assignment  for  Talue 
by  the  husband:  Tidd  v.  LUier,  3  D.  M.  &  G.  867;  Uaiwm  ▼.  Keating,  4  Ha.  1. 

But  even  in  the  case  of  the  wife's  estate  of  inheritance,  the  husband's 
assignment  by  way  of  mortgage  has  prevailed  to  the  extent  of  his  life 
interest:  Durham  v.  Crackles,  11  W.  B.  138. 

And,  as  against  the  particular  assignee  for  value,  she  has  no  equity  to  a 
settlement  out  of  the  accumulated  arrears  of  past  income  of  real  or  leasehold 
property :  Be  Carres  TrtuU,  12  Eq.  609 ;  Newman  v.  WiUon,  31  Beav.  34 ; 
but  see  Life  Aas.  of  Scotland  v.  Siddal,  3  D.  F.  &  J.  271. 

The  wife's  equity  may  also  be  defeated  by  her  joining  by  deed  acknow- 
ledged in  assigning  her  mterest  in  a  debt  secured  on  land,  to  secure  her  hus- 
band's debt :  Cooke  v.  Williams,  11  W.  B.  604 ;  and  see  Carr\s  Trusts,  sup. 

And  her  right  to  any  separate  property,  on  its  falling  into  possession, 
acquired  by  her  under  the  Married  Women  s  Property  Act,  1870,  s.  7,  might 
be  divested  by  an  order,  on  the  joint  petition  of  her  husband  and  herself,  for 
payment  of  the  fund  to  the  husbimd  m  her  right,  and  the  fund  would  pass  to 
the  husband  and  his  assignees :  Lane  v.  Oakes,  22  W.  B.  709 ;  30  L.  T. 
726. 

But  if  there  has  been  no  act  amounting  to  a  reduction  into  possession  by 
the  husband  of  the  wife's  chose  in  action,  a  mortgage  of  it  by  nusband  and 
wife,  though  based  upon  an  ante-nuptial  negotiation  by  the  wife  for  the  loan, 
will  not  bind  her  right  by  survivorship :  Frole  v.  8oady,  3  Oh.  220 ;  and  see 
Rs  Insole,  1  Eq.  470. 

As  to  what  does  and  does  not  constitute  a  reduction  into  possession  by  the 
husband  of  the  wife's  choses  in  action,  see  Dav.  Conv.  vol.  ii.  p.  226  (4th  ed.), 
and  cases  there  collected.  See  also  Jjcwin,  pp.  903  ei  seq» ;  Parker  v.  Lech^ 
mere,  12  Ch.  D.  256 ;  Re  Barber,  Dardier  v.  Chapman,  11  Oh.  D.  442 ;  Spence, 
Eq.  Jut.  vol.  iL  478 ;  Nicholson  v.  Drury  Buildings  Co.,1  Ch.  D.  48. 

if  2k  feme  is  joint  tenant  of  a  chose  in  action,  and  marries,  the  joint  tenancy 
\B  not  thereby  severed :  Re  Butler's  Trusts,  Hughes  v.  Anderson,  38  Ch.  D.  286, 
C.  A.,  overruling  Baillie  v.  Trehame,  17  Ch.  D.  388 ;  and  so  of  freeholds  or 
leaseholds :  Palmer  v.  Rich,  (1897)  1  Ch.  134 ;  and  the  granting  of  a  lease  by 
the  husband  and  the  other  joint  tenant,  reserving  the  rent  to  the  lessors 
jointly,  does  not  necessarily  effect  a  severance  of  the  wife's  joint  tenancy : 
B.  C. ;  and  where,  being  under  age,  she  settled  her  joint  share  of  personalty 
by  a  deed  containing  a  covenant  for  settlement  of  after-acquired  property, 
and  died  without  domg  an  act  to  avoid  the  deed,  it  was  held  that  a  severance 
of  the  joint  tenancy  was  effected :  Bumaby  v.  EquiU  Rev,  Int,  8oc,,  28  Ch.  D. 
416 ;  but  a  covenant  by  an  intended  husband  and  wife  to  settle  the  wife's 
after-acquired  property  will  sever  the  wife's  joint  interest  in  personal  estete 
created  by  a  suDsequent  instrument :  Re  Hewett,  H.  v.  Hallelt,  (1894)  1  Ch. 
362. 

The  right  to  the  personal  property  of  the  wife  being  governed  by  the  law 
of  the  matrimonial  domicil  (see  Story,  Confl.  §  180 ;  Duncan  v.  Cannan,  18 
Beav.  128 ;  and  see  Harvey  v.  Farnie,  8  App.  Ca.  43 ;  De  Nicols  v.  Curlier, 
(1900)  A.  C.  21,  H.  L.),  she  has  no  equity  to  a  settlement  where  lege  loci,  as 
m  Scotland,  there  is  no  sudx  right :  Hitchcock  v.  Clendinen,  12  Beav.  634 ; 
McCormick  v.  Oamett,  6  D.  M.  &  G.  278 ;  and  see  Re  Marsland,  66  L.  J.  Ch. 
681 ;  M  L.  T.  636  ;  34  W.  B.  640 ;  unless,  though  domiciled  abroad,  she  is 
a  ward  of  Court,  in  which  case  (either  imder  the  general  jurisdiction  or  under 
the  Infants'  Settlement  Act  f  18  &  19  V.  c.  43),  see  Powell  v.  Oakley,  34  Beav. 
676 ;  Re  Potter,  7  Eq.  484)  tne  Court,  before  parting  with  the  fimd  to  the 
husband,  will  require  a  settlement  or  some  proper  provision  to  be  made  for 
her  benefit :  Re  Tweedale,  Job.  109. 

The  Court  will  not  allow  the  right  to  be  made  an  engine  of  fraud,  and  the 
equity  to  a  settlement  cannot  be  enforced  until  the  wire's  debts  before  mar* 
ria^  are  provided  for :  Barnard  v.  Ford,  4  Ch.  247. 

U  guilty  of  a  fraud  (as,  for  instance,  by  holding  out  to  a  purchaser  for 
value  that  an  assignment  made  after  marriage  was  made  before),  she  may 
preclude  herself  &om  claiming  her  equity :  Re  Lushes  Trusts,  4  Ch.  691 ; 
CahiU  V.  a,  8  App.  Ca.  437 ;  8.  C.  nom.  CahiU  v.  Martin,  6  L.  B.  Ir.  227 ; 
7  it.  361. 

Adultery  of  the  wife  bars  her  equity  to  a  settlement :  Carr  v*  EcLstahrooke, 
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4  Vee.  146;  Duncan  y.  Campbell^  12  Sim.  616;  ezoept  under  yery  special 
drcnmntaTiceg :  see  Be  Lewin,  20  Beay.  378 ;  unless  she  be  a  ward  of  Court 
married  without  its  consent :  BM  y.  Coutts,  1  Y.  &  B.  302 ;  or  her  husband 
is  also  Hying  in  adultery :  Oreedu  y.  Lavender ,  13  Beay.  62. 

But  liying  ajMirt  from  her  husoand,  if  not  in  adultery,  has  been  held  under 
the  Gircumstanoes  not  to  bar  her  equity :  Eedes  y.  E,,  11  Sim.  569  ;  especially 
when  the  separation  was  occasioned  by  the  husband's,  and  not  by  her,  mis- 
conduct :  Barrow  y.  2?.,  5  D.  M.  &  G.  782. 

Amoimt. 

The  old  rule  of  the  Court  was  not  to  settle  more  than  one-half;  the  other 
half  being  left  to  go  to  the  husband  or  his  assigns :  Beres/ord  y.  Hobmm,  1 
Madd.  376 ;  Napier  y.  iV.,  1  Dr.  &  War.  407 ;  Bag$haw  y.  Winlery  5  Dr.  &  S. 
466 ;  Broum  y.  Clark,  3  Vee.  100. 

The  rule  has  since  been  relaxed,  and  in  the  discretion  of  the  Judge,  haying 
regard  to  what  is  iust  and  reasonable  under  the  circumstances  of  each  case, 
and  especially  to  the  amount  of  fortune  already  receiyed  by  the  husband  and 
to  any  preyious  settlement,  a  larger  proportion  has  been  settled  upon  the 
wife  :  Green  y.  OtU,  1  Sim.  &  S.  250;  Be  Suggitt's  TrusU,  3  Ch.  215 ;  Cming^ 
ton  y.  Gilliai,  26  W.  R.  69 ;  46  L.  J.  Ch.  61 ;  36  L.  T.  736 ;  Merriman't 
Trusts,  10  W.  K  234 ;  Gardner  y.  Marshall,  14  Sim.  575. 

Under  special  circumstances,  the  whole  fund  has  been  settled  on  the  wife  as 
against  the  husband's  assignees  in  bcmkruptcy  or  insolyenoy  or  a  purchaser 
from  them,  and  eyen  against  his  assignee  for  yalue  in  exclusion  of  the  marital 
right,  as  in  the  following  cases  under  the  following  drcumstanoee : — 

(a)  Inability  of  husband,  from  poyerty  or  insolyency,  to  maintain  his  wife : 
CordweWs  Estate,  White  y.  C,  20  Eq.  644;  Koeher  y.  Sturgis,  22  Beay.  588; 
Duncomhe  y.  Greenacre,  29  Beay.  578 ;  and  see  oases  on  the  subject  collected 
lb.  582,  n. ;  Be  Hooper's  Trust,  6  W.  E.  824 ;  Be  Kincaid,  1  Dr.  326 ;  Brdt 
y.  Greenwdl,  3  Y  <&  C.  Ex.  230 ;  Taunton  y.  MorHs,  8  Ch.  D.  453 ;  11  Ch.  D. 
779,  C.  A. ;  Be  Howard,  H,  y.  H.,  W.  N.  (96)  4  ;  Lewin,  907  et  sea. 

(6)  Present  insolyency  of  husband  and  past  receipt  of  wife^  fortune: 
Nicholson  y.  Carline,  22  W.  B.  819  ;  without  appropriation  for  her  benefit: 
Ward  y.  Totes,  1  Dr.  &  S.  80  ;  Conington  y.  Gilliat,  26  W.  R.  69 ;  Gardner  y. 
Marshall,  14  Sim.  575 ;  Scott  y.  Spashett,  3  Mac.  &  Q.  599 ;  or  absence  of  any 
proyision  for  the  wife  by  settlement :  Smith  y.  8.,  3  Giff.  121. 

(c)  Misconduct  on  ^rt  of  husband,  as  desertion,  adultery,  cruelty,  or 
marriage  from  merely  interested  motiyes :  Dunkley  y.  2>.,  2  D.  M.  &  O.  390 ; 
Barrow  y,  B.,  6  D.  M.  &  G.  782 ;  Be  Cutler,  14  Beay.  220 ;  Gilchrist  y.  Cator, 
I  Dr.  &  S.  188.  And  see  Be  Ford,  32  Beay.  621 ;  BoxaU  y.  B.,21  Ch.  D. 
220 ;  Beid  y.  B.,  33  Ch.  D.  220. 

(d)  Mere  separation,  caused  by  the  wife's  ill-health,  the  husband  not  con- 
tributing to  her  support:  Croxton  y.  May,  18  W.  R.  375;  9  Eq.  404;  39 
L.  J.  Ch.  155 ;  Fowke  v.  DraycoU,  29  Ch.  D.  996. 

(e)  The  smallness  of  the  fund  is  also  an  element  which  will  justify  the 
Court  in  settling  the  whole  on  the  wife :  see  Be  Kincaid,  1  Dr.  326. 

Three-fourths  were  settled  in  Spirett  y.  Willows,  1  Ch.  520;  Form  6,  sup, 
p.  941  (not  one-half  as  stated  in  head-note) :  Coster  y.  C,  3  Sim.  597. 

Three-fifths  in  Napier  y.  i^.,  1  Dr.  &  War.  407  (600Z.  out  of  l,000y. 

Two-thirds  in  Be  SuggiWs  Trusts,  3  Ch.  215 ;  Carter  y.  Taggart,  5  Dr.  &  8. 
49;  Callow  Y,  C,  55  L.  T.  154, 

But  in  the  absence  of  such  special  circumstances,  one-half  will  be  settled, 
and  one-half  giyen  to  the  husband  and  those  claiming  under  him :  see  Spirett 
y.  Willows,  1  Ch.  520 ;  Be  SuggiU's  Trusts,  sup. ;  Be  Grove's  Trusts,  3  Giff. 
575,  583  ;  and  see  Watts  y.  Shrimpton,  21  Beay.  97. 

The  same  principles  haye  been  applied  in  ordering  maintenance  for  a  wife 
who  is  deserted  and  not  proyided  for :  see  Watson,  Gomp.  Eq.  370. 

Upon  the  form  of  the  settlement,  see  sup,  p.  951. 
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SBcrnoN  V. — ^Dower  and  Jointure. 

(l.) — BO  WEB. 

1.  Inquiries  as  to  Lafuh  subject  to  Dower — Dower  assigned. 

Let  the  following  inquiries  be  made : — 1.  An  inquiry  what  freehold 

lands  the  said  M.  died  seised  of,  wherein  the  Pit  is  dowable ;  2.  An 

inqniry  what  copyhold  or  customary  lands  the  said  M.  died  seised  of, 

wherein  the  Pit  is  entitled  to  dower,  or  any  other  estate,  by  the  custom 

of  the  manor  wherein  the  said  copyhold  or  customary  lands  or  any  of 

them  do  lie ;  3.  And  Let  the  Pit  be  assigned  her  dower  in  such  freehold 

lands  and  tenements,  and  also  her  dower  or  widow's  estate  in  such 

copyhold  or  customary  lands  and  tenements ;  And  Let  particular  lands 

and  tenements  be  assigned  and  set  out  for  that  purpose ;  And  after  the 

lands  and  tenements  shall  be  set  out  and  ascertained,  Let  the  Deft 

deliver  possession  to  the  Pit  of  the  lands  and  tenements  that  shall  be 

so  set  out  and  ascertained  for  the  said  dower  or  widow's  estate  of  the 

Pit ;  and  the  tenants  thereof  are  to  attorn  and  pay  their  rents  to  the 

Pit ;  4.  And  Let  an  account  be  taken  of  the  rents  and  profits  of  the  said 

freehold  and  copyhold  or  customary  lands  and  tenements  whereof  the 

said  M.  died  seised,  accrued  since  the  death  of  the  said  M.,  received  by 

the  Deft,  or  by  any  other  &c. ;  And  Let  one-third  part  of  what  shall  be 

coming  on  the  said  account  of  rents  and  profits  of  such  freehold  lands 

and  tenements  be  paid  to  the  Pit  by  the  Deft,  in  respect  of  her  dower 

out  of  such  lands  and  tenements ;  And  Let  such  part  of  what  shall  be 

coming  on  the  said  account  of  rents  and  profits  of  the  said  copyhold 

or  customary  lands  and  tenements,  as  the  Pit  shall  be  certified  to  be 

entitled  to  in  respect  of  her  dower  or  other  widow's  estate  in  such 

copyhold  or  customary  lands  and  tenements,  be  paid  to  the  Pit  by  the 

Deft. — Deft,  to  pay  Pit's  &c.  costs  of  action  to  this  time. — Adjourn  &c. 

-^Meggott  v.  3f.,  L.  0.,  15  Oct.  1742,  B.  643  ;  2  Dick.  794 ;  2  Yes.  127 ; 

Mitf.  PL  98,  n. 

If  the  jud^ent  directs  pajrient  of  what  should  be  certified  to  be  due  on 
the  aooount,  it  would  now  ninit  a  time  for  that  purpose,  after  the  date  of  the 
certificate ;  and  see  Form  2. 


2.  Inquiry  and  Commission  to  assign  Dower  and  Freebench, 

Lei  &c.,  an  inquiry  what  freehold  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  B.  deceased  was  seised  of  or  entitled  to  at 
the  time  of  his  marriage  with  Pit,  or  at  any  time  afterwards,  wherein 
Pit  is  dowable,  or  wherein  Pit  is  entitled  to  freebench  or  any  other 
estate  by  the  custom  of  the  manor  wherein  such  copyhold  or  customary 
lands  or  hereditaments,  or  any  of  them,  do  lie ;  And  Let  a  conmiission 
issue  directed  to  certain  commrs  to  be  therein  named,  to  assign  to  Pit 
her  dower  in  such  freehold  manors  &c.,  and  also  her  dower,  freebench, 
or  widow's  estate  in  such  copyhold  or  customary  manors  &c.,  as  the  said 
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B.  shall  appear  to  liare  died  Beiaed  of. — ^Accoimt  of  rents  and  profits 
aoomed  since  death  of  B.  receiyed  by  Deft. — ^Adjourn  &c. 

For  foim  of  order  for  commission,  see  B.  S.*C.  Appx.  K.  36 ;  and  for  form 
of  coTnmiBmon,  see  B.  S.  C.  Appz.  J.  13. 

For  decree  for  oommiasion  to  assign  Plt*s  dower,  and  poaseesion  of  the 
lands  assigned  to  be  delivered,  and  tenants  to  attorn  and  pay  rents  to  Pit, 
inquiry  as  to  freehold  lands,  and  account  of  the  rents  and  profits,  and 
Pit  to  oe  paid  her  thirds  during  her  life ;  and  inquiry  whether  the  whole  or 
how  much  of  a  sum  of  stock  transferred  to  the  National  Debt  Commrs,  in 
redemption  of  land  tax,  was  in  respect  of  the  settled  estates ;  and  declaration 
that  so  much  of  such  stock  was  a  charge  on  the  estate,  in  favour  of  the  pen. 
represves  of  testator,  with  interest ;  amount  of  land  tax  bo  redeemed  to  be 
ascertained,  see  Oregory  y.  6k,  M.  B.,  17  Feb.  1810,  A.  340. 


3.  Account  of  Bents — Occupation  Bent  charged. 

Lbt  an  inqoizy  be  made  what  freehold  estates  B.,  the  grandson  of 
&c.,  the  testator,  became  seised  of  under  the  will  of  the  testator 
wherein  the  Fit  [widow']  is  entitled  to  dower;  And  Let  the  Fit  be  as- 
signed her  dower  in  such  estates ;  And  Let  particular  lands  or  tene- 
ments be  assigned  and  set  out  for  that  purpose ;  And  after  the  said 
lands  or  tenements  shall  be  set  out  and  ascertained,  Let  the  Defts  de- 
liver possession  to  the  Fit  of  the  lands  or  tenements  that  shall  be  so  set 
out  and  ascertained  for  the  dower  of  the  Fit ;  and  the  tenants  thereof 
are  to  attorn  and  pay  their  rents  to  the  Fit ;  2.  And  Let  an  account  be 
taken  of  the  rents  and  profits  of  the  estates  whereof  the  said  B.  became 
so  seised,  accrued  from  the  —  day  of  — ,  being  six  years  prior  to  the 
time  of  (filing  the  Fit's  bill),  to  such  time  as  such  lands  and  tenements 
shall  be  so  set  out  and  assigned,  received  by  the  Defts  or  any  of  them, 
or  by  any  other  &c. ;  3.  And  Let  an  inquiry  be  made,  whether  any  and 
which  of  the  Defts  has  or  have  been  in  the  occupation  of  any  of  the 
said  estates ;  and  if  so,  Let  an  annual  sum  (value)  by  way  of  oocu- 
pation  rent  be  set  thereon  (and  Let  such  Defts  be  charged  therewith) ; 
And  Let  the  Defts  respectively  (within  &c.,  after  the  date  of  the  chief 
derk's  certificate)  pay  to  the  Fit  one-third  part  of  the  amount  of  such 
rents  and  profits  which  shall  be  certified  to  have  been  received  by  them 
respectively. — ^No  costs  on  either  side. — Liberty  to  apply. — Bamford  ▼. 
B.,  V.-O.  W.,  21  July,  1845,  B.  2302;  5  Ha.  203. 


4.  Inquiries  as  to  Lands  of  which  Testator  died  seised^  and 

as  to  Dower. 

Let  the  following  &c. : — 1,  An  inqtiiry  when  L.  in  the  pleadings 
named  was  married  to  the  Deft  A.,  now  the  wife  of  the  Deft  S.,  and 
when  the  said  L.  died ;  2.  An  inquiry  whether  the  said  L.  was  at  the 
time  of  such  marriage,  or  whether  he  became  at  any  and  what  time 
subsequent  thereto,  seised  or  possessed  of,  or  entitled  to  any,  and  if 
any  what,  lands,  tenements,  and  hereditaments  for  any  and  what 
estates  of  inheritance,  and  whether  he  was  at  the  time  of  his  death 
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seised  or  possessed  of  or  entitled  to  (such  lands  &c.  for)  the  same 
estates,  or  any  and  which  of  them  ;  3.  An  inquiry  whether  the  Deft  A. 
was  at  the  time  of  the  death  of  the  said  L.  entitled  to  dower  or  free- 
bench  out  of  ally  or  any  and  which  of  the  lands,  tenements  and  here- 
ditaments of  or  to  which  the  said  L.  died  so  seised  or  possessed  or 
entitled  as  aforesaid ;  4.  An  inquiry  what,  if  anything,  is  due  to  the 
said  Deft  A.,  or  to  her  husband  the  Deft  8.  in  her  right,  for  and  in 
respect  of  such,  dower  or  freebench  or  any  part  thereof. — Lloyd  v.  Smith, 
M.  E.,  22  May,  1861,  B.  916. 

For  decree  for  inquiry  as  to  lands  subject  to  dower,  with  ftccoimt  of  rents, 
and  adjourning  further  consideration,  see  Sheaf  y.  Cave,  Y.-O.  K.,  26  July, 
18dl,  B.  1200 ;  8.  C,  24  Beav.  259. 

For  decree  for  widow  to  elect  between  a  disposition  of  property  in  her 
favour  by  husband's  will  and  her  dower  thereout,  but  not  out  of  the  rest  of 
his  estate,  see  Birmingham  v.  Kirwan,  2  So.  &  L.  455. 

For  order  for  payment  of  the  ascertained  value  of  dower  out  of  a  fund  in 
Court  representmg  the  purchase-money  of  an  infant's  property,  subject  to 
Mb  mother's  right  of  dower,  see  Re  HatVa  Eetaie,  Y.-G.  M.,  21  Jan.  1870, 
A.  116;  S.  C,  9Eq.  179. 


6.  Sale  subject  to  Dower. 

ITfok  the  application  of  the  Fit  and  upon  hearing  solrs  for  the  Pit 
and  Deft  (Usual  admon  aocoimts  and  inquiries  in  creditor's  action), 
Let  real  estate  be  sold  with  approbation  &c.,  And  Let  the  said  sale  be 
also  subject  to  the  widow's  dower  (if  any)  unless  she  shall  come  in  and 
consent  to  have  a  valuation  set  thereon,  and  in  that  caseJet  the  said 
sale  be  free  from  such  dower. — Direction  for  payment  of  purchase- 
money  into  Court. — Directions  for  application  of  purchase-money  of 
real  estate  sold  with  consent  of  incumbrancers  and  widow. — Ee  Jacob- 
ton,  J,  y.  /.,  Chitty,  J.,  24  March,  1884,  A.  774. 


NOTES'. 

By  the  Common  Law  Procedure  Act,  1860  (23  &  24  Y.  c.  126),  s.  26,  the 
ordinary  writ  of  summons  from  the  Common  Fleas  was  substituted  for  the 
writ  of  ri^ht  of  dower,  writ  of  dower  unde  nihil  hahety  or  plaint  for  freebench 
or  dower  in  the  nature  of  any  such  writ. 

And  by  B.  S.  C.  Appx.  A,  Part  Til.  Section  lY.,  a  writ  of  summons  may 
be  indorsed  with  a  claim  for  dower. 

Formerly,  if  the  legal  title  was  disputed,  the  practice  was  to  direct  an  issue : 
Mitf.  98 ;  Mundy  v.  M.,  2  Yes.  122,  5 ;  4  Bro.  C.  C.  296 ; 

— or  to  order  tiie  bill  to  be  retained,  with  liberty  to  Pit  to  bring  a  writ  of 
dower :  Mitf.  98,  n. ;  D'Arcy  v.  Blake,  2  Sc.  &  L.  390,  1. 

As  to  directing  issues  and  trials  of  questions  of  fact  by  jury  under  the  new 
procedure,  see  eup.,  vol.  i.,  p.  369  et  eeq. 

Under  the  former  practice  a  commission  was  sometimes  directed,  and 
possession  ordered  to  be  delivered :  Wild  v.  WelU,  1  Dick.  3 ;  Hvddlestone  v. 
H.,  1  Ch.  Bep.  38 ;  Luoae  v.  Calcraft,  1  Bro.  0.  0.  134 ;  2  Dick.  694 ;  1  Y.  & 
B.  20,  n. ;  Mundy  v.  Jf.,  sup.;  or  an  inquiry:  Goodenough  Y,  G.,  2  Dick. 
795 ;  Tinney  v.  T.,  1743,  B.  52 ;  3  Atk.  8 ;  1  Yes.  54. 

Directions  as  to  a  comnussion  will,  as  in  partition,  be  given  in  Chambers. 
'  Possessioit  wiU  be  ordered  to  be  d^vered  as  part  of  the  judgment  after  the 
lands  shall  have  been  set  out  and  ascertained :  aup.  Forms  1,  3* 
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Aocount, — ^In  equity  the  dowresB  was  entitled  to  an  aooount  of  rents  and 
profits  from  her  husband's  death ;  and  generally,  as  to  the  aasistance  giTen 
to  her  towards  establishing  her  right  (at  law),  and  obtaining  complete  relief 
when  the  right  was  ascertained,  see  CwtUb  t.  C,  2  Bro.  0.  0.  622 ;  Fulteney 
T.  Warren,  6  Ves.  89. 

Though  she  die  before  she  has  established  her  right,  the  account  will  be 
ordered  in  favour  of  her  pers.  represve ;  but  interest  will  not  be  allowed 
thereon :  Lindsay  y.  Gibbon,  cited  3  Bro.  C.  C.  495 ;  Wahefidd  y.  Chiida^ 
1  Fonb.  Eq.  23. 

Dower  is  subject  to  abatement  in  respect  of  the  widow's  charge  of  500/« 
imposed  on  the  intestate's  estate  by  the  intestates'  Estates  Act,  1 890 :  In  re 
Charriere,  Buret  y.  C,  (1896)  1  Ch.  912. 

Limitation, — Under  the  old  law,  before  the  Beal  Property  Limitation  Act, 
1833  (3  &  4  W.  lY.  c.  27),  there  was  no  limitation  to  a  claim  for  arrears  of 
dower:  Oliver  y.  Richardson,  9  Yes.  222.  But  by  s.  41,  arrears  of  dower 
are  not  to  be  reooyered  for  more  than  six  years  before  tiie  commencement 
of  proceedings :  see  Form  3. 

And  if  dower  is  not  diumed  within  the  time  limited  by  the  Acts  for  bring- 
ing an  action  to  recoyer  land  (as  to  the  limitation  of  such  actions,  see  Seal 
Prop.  Limitation  Act,  1874),  it  will  be  barred :  Marshall  y.  Smith,  13  W.  R. 
198 ;  5  GiJS.  37. 

Costs, — On  bill  to  assign  dower  (following  the  practice  in  a  writ  of  dower), 
no  costs  were  giyen  when  the  right  was  admitted :  Lucas  y.  Calcra/t,  1  Bro. 
0.  C.  133;  Mundy  y.  M,,  2  Yes.  122,  128;  but  where  the  title  had  been 
disputed,  or  Deft  had  set  up  a  defence  which  failed,  or  unnecessarily  gone 
into  eyidence,  he  might  haye  to  pay  the  costs  thereby  occasioned :  Fry  y. 
Noble,  20  Beay.  598;  Harris  y.  H.,  11  W.  R  62;  7  L.  T.  411 ;  Stormont  y. 
Wickens,  14  W.  R.  192 ;  13  L.  T.  633.  And  see  Bam/ord  y.  B.,  5  Ha.  203, 
and  cases  there  cited ;  Morgan  and  Wurtzbuig,  217. 

And  in  case  of  deforcement,  damages  were  giyen  by  the  Statute  of  Merton, 
and  costs  by  the  Statute  of  Gloucester :  see  William  y.  Qwyn,  2  Wms.  Saund. 
46,  n. 

For  form  of  judgment  in  writ  of  dower,  see  WiUiam  y.  Chvyn,  2  Wms. 
Saimd.  46,  n. ;  Dennis  y.  2>.,  lb,  331 ;  Coke's  Entries,  171. 

Forfeiture  and  Extinguishment. — Under  13Edw.  I.  c.  34(We8tr.  2nd),  dower 
is  forfeited  by  wife's  adultery  without  reconciliation,  although  the  conduct 
of  the  husband  may  haye  originally  compelled  her  to  leaye  hmi :  Woodward 
y.  Dowse,  10  0.  B.  N.  S.  722 ;  Bostock  y.  Smith,  34  Beay.  67. 

When  land  subject  to  dower  has  been  compulsonly  taken,  the  widow  is 
entitled  to  payment  of  the  ascertained  yalue  of  her  right  of  dower  out  of 
the  proceeds  in  Court :  lie  HalVs  Estate,  9  Eq.  179,  and  sup.  Form  6  (and  see 
Oleeson  y.  Byrne,  25  L.  R.  Ir.  361,  where  the  land  haying  been  sold  in  an 
admon  action,  the  dowross  was  held  entitled  to  the  capittdized  yalue  of  her 
dower  out  of  the  purchase-money  paid  into  Court) ;  or,  as  in  Harrop  y. 
Wilson,  34  Beay.  166,  to  payment  for  life  of  the  diyidends  of  one- third  of 
the  proceeds  in  rospect  of  ner  dower,  and  after  her  death  to  an  apportionment 
of  the  half-year's  diyidends. 

The  right  to  dower  is  not  affected  by  mere  debts  of  the  husband  not 
charged  upon  his  lands :  Spyer  y.  Hyatt,  20  Beay.  621. 

But  a  mortgage  by  the  husband  bars  dower  pro  tanto :  Jones  y.  J'.,  4  K,  & 
J.  361. 

Under  the  old  law,  dower  did  not  attach  to  an  equity  of  redeinption  where 
the  mortgage  was  in  fee :  Dixon  y.  Saville,  1  Bro.  C.  C.  326 ;  Tudor,  L.  G. 
Cony.  71 ;  and  theroforo  a  woman  married  beforo  the  Dower  Act  who  has 
joined  her  husband  in  cony  eying  his  freeholds  by  deed  acknowledged  to  a 
mortgagee  free  from  dower,  has  theroby  extinguisned  her  dower ;  and,  not- 
withstanding the  dicta  in  Jackson  y.  Parker,  Amb.  687  ;  Jackson  y.  Innes,  1 
Bli.  126,  is  not  entitled  to  redeem  in  respect  of  her  right  to  dower :  Dawson 
y.  Whitehaven  Bank,  6  Ch.  D.  218,  C.  A.  (royersing  4  Ch.  D.  639).  And  see 
Byth.  &  Jarm.  Cony.  yol.  iy.  p.  173  (2nd  ed.\ 

The  right  to  dower  may  be  extinguished  oy  a  deed  oonyeying  the  equity 
of  redemption  duly  acknowledged  by  her,  and  reciting  her  agreement  to  join 
her  husband  in  the  conyeyance,  though  her  name  was  not  inserted  in  the 
operatiye  part  of  the  deed  as  a  co-grantor :  Dent  y.  Clayton,  12  W.  R.  903 ; 
33  L.  J.  Ch.  636 ;  10  Jur.  N.  S.  676 ;  10  L.  T.  866. 
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When,  howerer,  a  wife  joins  her  husband  in  mortgaging  property  out  of 
▼hich  she  is  entitled  to  a  rent-charge  for  life  in  the  event  of  her  suryiyin^;, 
and  the  hnsband  after  a  reconyeyance  of  the  mortgaged  property  re-moix- 
^ages  it,  the  wife's  equity  of  redemption  as  to  her  rent-charge  is  not  released 
m  the  absence  of  express  contract  on  her  part :  Re  BettorCs  Estate,  12  £q.  553. 

And  see  PigoU  y.  P.,  4  £q.  549,  that  a  mortgage  by  husband  of  the 
wife's  land  tcuc,  with  reseryation  of  the  equity  of  redemption  to  himself  alone, 
does  not,  subject  to  payment  of  the  mortgage  debt,  affect  the  right  of  the 
wife  Buryiying  to  the  property. 

And  where  the  dowress  jomed  with  her  son,  the  owner  in  fee,  in  a  mort- 
gage by  him  of  the  land  '*  discharged  "  from  the  dower,  her  right  was  merely 
suspended,  and  on  his  paying  off  Qie  mortgage  and  taJdng  a  reconyeyance, 
reyiyed:  Meek  y.  Chamberlain^  8  Q.  B.  D.  81. 

Barring  Dower. — The  usual  uses  to  bar  dower  in  a  conveyance  prior  to  the 
Bower  Act  will  not  bar  a  second  wife  married  after  the  Act :  Fry  v.  Noble, 
20  Beav.  698  ;  7D.  M.  &  G.  687  ;  Clarke  v.  Franklin,  4  E.  &  J.  266. 

The  Act  does  not  apnly  to  the  widow's  right  to  freebench  or  to  copyholds : 
Smith  V.  Adams,  5  D.  M.  &  G.  712 ;  Powdrell  v.  Jones,  2  Sm.  &  G.  407  ;  but 
does  to  gavelkind :  Farley  v.  Bonham,  2  J.  &  H.  177. 

Freebench  in  copyholds  of  which  the  husband  died  intestate  is  not  barred 
by  a  settlement  upon  the  marriage  of  other  copyholds  "  in  order  to  make 
some  provision  "  for  the  widow  after  his  death :  Willis  y.  TF.,  34  Beav.  340. 

See  also  Samhowme  v.  8,,  I.  B.  6  Eq.  28,  where  the  wife's  dower  and  dis- 
tributive share  were  held  barred  as  to  the  real  and  personal  estate  comprised 
in  the  settlement,  but  not  as  to  other  real  and  personal  estate  of  which  the 
husband  died  intestate. 

A  provision  '*  in  Heu  of  dower  or  thirds  at  common  law  or  otherwise  "  has 
been  held  to  bar  the  widow's  freebench :  Nottley  y.  Palmer,  2  Drew.  93 ; 
Gurlyy.  G.,  8  Q.  &  F.  743. 

So  also  a  provision  out  of  mixed  real  and  personal  estate  expressed  to  be 
made  *'  in  lieu  of  dower  or  thirds,"  was  held  to  bar  both  the  widow's  dower 
out  of  the  real  and  her  distributive  share  in  the  personal  estate :  Thompson 
V.  Watts,  2  J.  &  H.  291. 

But  looking  to  the  fund  out  of  which  a  similar  provision  was  made,  the 
term  "  thirds  "  was  held  to  refer  exclusively  to  realty,  and  not  to  bar  the 
distributiye  share  in  personalty  :  Colleton  v.  Garth,  6  Sim.  19. 

The  right  to  dower  is  barred  by  a  decree  for  dissolution  of  marriage 
obtained  oy  the  wife  on  the  groimd  of  the  adultery  and  cruelty  of  the  hus- 
band :  Frampton  v.  Stephens,  21  Ch.  D.  164. 

In  cases  governed  by  the  law  prior  to  the  Dower  Act  (3  &  4  W.  lY.  o.  105^, 
it  has  been  held  that  a  devise  by  a  testator  to  his  widow  of  part  of  the  lanas 
of  which  she  was  dowable  did  not  bar  her  claim  to  dower  out  of  the  remainder, 
and  that  she  was  entitled  to  both :  Latorence  v.  X.,  2  Yem.  365 ;  3  Bro.  P.  0. 
483. 

So  also  a  devise  of  land  in  trust  for  sale  was  a  devise  subject  to  dower,  and 
the  widow's  right  was  not  affected  by  the  mode  of  applying  the  proceeds 
directed  by  te&tor :  Ellis  v.  Lewis,  3  Ha.  314 ;  Bending  v.  B,,  3K,  A  J. 
257;  Qibsony.  G.,  1  Drew.  42. 

But  where  the  will  contained  provisions  inconsistent  with  the  widow's 
Tight  to  have  one-third  of  the  land  set  out  by  metes  and  boimds  {e.g.,  powers 
to  lease  or  manage  and  cut  timber),  the  widow  was  put  to  her  election : 
Parker  v.  Soiverby,  4  D.  M.  &  G.  321  (overruling  WarhifUon  v.  PT.,  2  Sm.  & 
G.  163) ;  Linley  v.  Taylor,  1  QiS.  67;  Birmingham  v.  Kirwan,  2  Sch.  &  Lef. 
444  ;  Hall  y.  HUl,  1  Dr.  &  War.  94 ;  Thompson  v.  Burra,  16  Eq.  592. 

Under  a  general  devise  of  "  all  my  real  estate  "  by  a  testator  married  after 
the  Dower  Act,  upon  trust  out  of  the  income  of  the  ravested  proceeds  to  pay 
an  annuity  to  the  widow,  and  subject  to  such  annuity  in  trust  for  the  children, 
the  widow  is  barred  of  her  right  to  dower  by  sect.  4  as  well  as  by  sect.  9 ;  it 
being  a  disposition  of  every  interest  in  real  estate  over  which  testator  had  a 
disposing  testamentary  power :  Lacey  v.  Hill,  19  Eq.  346  (disapproving  the 
narrower  construction  of  sect.  4  adopted  in  Rowland  v.  Cuthbertson,  8  Eq.  ^ 
466).  And  a  gift  of  the  income  of  proceeds  of  land  is  a  gift  of  **  an  interest 
in  land"  vrithrn  sect.  7  :  Re  Thomas,  T.  v.  Howell,  34  Ch.  D.  166. 

A  married  woman  may  contract  herself  out  of  her  dower' by  agreeing  before 


960  Married  Women.  [chap,  xxxvil. 

marriage  to  accept  a  jointure.  And  even  though  that  proTiaion  fails  by  Ihe 
death  of  the  huaoand  without  executing  the  settlement  agreed  upon  by  the 
marriage  articles,  her  right  to  dower  wiU  be  barred  by  the  articles :  Penne^ 
father  v.  P.,  I.  B.  6  Eq.  171 ;  and  see  Dyke  y.  Rendall,  2  D.  M.  &  G.  209. 

But  in  order  to  bar  her  right  of  dower,  the  provision  for  her  jointure 
must  have  been  made  for  her  before  marriage,  and  in  such  case  will  bind 
her,  if  at  the  time  an  infant,  as  if  she  were  an  adult :  27  Hen.  YJLLL  c  10. 
If  the  jointure  is  made  after  marriage,  she  may,  after  the  death  of  her 
husband,  but  not  during  ooyerture,  loake  her  election  between  dower  and 
jointure :  Frank  y.  F.,  3  M.  &  Cr.  171. 

Election, — The  gift  by  the  husband  of  an  annuity  or  rent-charge  to  his 
widow  charged  unon  the  property  out  of  which  she  is  dowable  is  not  incon- 
sistent with  her  claim  to  dower,  and  will  not  of  itself  alone  put  her  to  her 
election :  Holdich  y.  H.,  2  Y.  &  CO.  18. 

If  put  to  her  election,  she  is  entitled  first  to  haye  the  account  of  the  tes- 
tator's personal  estate  taken  and  a  statement  of  the  real  estate  out  of  which 
she  is  dowable:  Boynton  y.  ^.,  1  Bro.  0.  C.  445. 

And  generally,  in  the  case  of  a  married  woman,  an  inquiry  will  be  directed 
''  whether  it  will  be  for  the  benefit  of  (the  married  woman^  and  her  children 
to  take  imder  the  provisions  of  the  said  will  and  codicils  or  against  the 
same  " :  Cooper  y.  C,  L.  E.  7  H.  L.  53. 

Election  will  not  be  presumed  from  the  acts  of  the  widow  where  she  was 
ignorant  of  her  rights.  Accordingly,  the  receipt  of  an  annuity  or  benefits 
under  the  will  for  mree  years  {Wakey,  W.,  1  Ves.  jun.  336) ;  five  years  {Bey~ 
nard  y.  Spence,  4  Beay.  103) ;  or  even  sixteen  years  (Soptvith  y.  Maughan^ 
30  Beay.  235),  in  ignorance  of  her  right  to  dower,  nas  been  held  not  to 
prevent  her  making  her  election  to  take  against  or  under  the  will. 

As  to  presuming  election,  see  Harris  v.  WatkinSy  2  K.  &  J.  473;  and 
generally  on  the  doctrine  of  election,  see  1  L.  C.  Eq.  397,  7th  ed.  416 ;  and 
cases  there  cited,  and  in/.  Chap.  XLIV.,  *'  Administbation.** 


(ii. ) — ^jonrruBE. 
1.  Jointure  confirmed — Beech  to  be  produced,  • 

And  the  Fit  now  offering  to  confirm  the  jointure  of  the  Deft  C.  in 
the  several  estates  settled  upon  her  by  the  deeds  dated  &c.,  or  either  of 
them,  Let  the  Fit  confirm  the  jointure  of  the  Deft  C.  in  all  the  said 
estates  by  such  deeds  or  assurances  as  (the  Judge)  shall  direct ;  And 
Let  such  deeds  or  assurances  be  settled  by  (the  Judge),  in  case  the 
parties  difiPer ;  And  after  such  jointure  shall  be  confirmed  in  manner 
aforesaid,  Let  the  Deft  C.  produce  and  leaye  at  the  Central  Office,  upon 
oath,  all  deeds  and  writings  in  her  custody  or  power  relating  to  the 
several  estates  comprised  in  the  settlements  dated  &c.,  or  any  of  them, 
or  any  part  thereof ;  And  Let  the  Deft  C.  also  produce  and  leaye  with 
&c.  [as  above],  upon  oath,  all  deeds  and  writings  in  her  custody  or 
power  relating  to  the  lands,  manors  &c.  comprised  in  the  settlement 
made  by  &c.,  dated  &c.,  or  any  part  thereof. — Any  of  the  parties  to  be 
at  liberty  to  inspect  the  deeds,  and  take  copies  &c. — ^Adjourn  &c.  until 
after  the  said  deeds  and  writings  shall  haye  been  produced. — Liberty 
to  apply.— See  Aaton  v.  A.,  L.  C,  4  Dec.  1747,  A.  152  ;  3  Atk.  302. 

2.  Jointure  to  be  made  good-^Deeda-^Accouni, 

''Deglabe,  that  the  Fit  is  entitled  in  equity  to  haye  a  jointure  of 
£ —  per  ann.  made  good  to  her  out  of  the  estate  in  question,  according 
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to  the  power  reseryed  to  H.  deceased,  her  late  husband,  by  the  settle- 
ment dated  &c. ;  And  Let  so  much  of  the  lands  &c.,  comprised  in  the 
said  settlem.ent  dated  &c.,  and  in  the  said  settlement  dated  &c.,  as  shall 
amount  to  and  not  exceed  the  yalue  of  £ —  per  ann.,  subject  to  taxes 
and  repairs,  be  set  out  and  allotted  for  the  Pit's  jointure  for  her  life ; 
And  Let  the  Deft  M.  settle  and  convey  such  lands  &c.,  so  to  be  set  out 
and  allotted  as  aforesaid,  to  the  Pit  for  her  life,  for  her  jointure,  by 
such  conveyances  and  assurances  as  (the  Judge)  shall  approve,  free 
from  all  incumbrances  done  by  the  Deft  M. ;  And  Let  all  proper  parties 
join  in  such,  conveyances  &c. ;  And  Let  the  Deft  M.  deliver  possession 
to  the  Pit  of  the  lands  &c.,  which  shall  be  so  allotted  and  set  out,  with 
the  appurtenances ;  And  Let  the  tenants  of  such  parts  thereof  as  are 
in  the  possession  of  tenants  attorn  and  pay  their  rents  to  the  Pit ;  And 
Let  the  Pit  hold  and  enjoy  the  same  during  her  life  against  the  Deft 
M.,  and  all  persons  claiming  under  him  or  the  said  H. ;  And  Let  all 
deeds  and  writings  &c.  be  produced  and  left  &c.  upon  oath ;  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  the  lands  &c.  which 
shall  be  set  out  and  allotted  for  the  Pit's  jointure,  accrued  since  the 
death  of  the  said  H.,  received  by  Deft  M. ;  And  Let  the  Deft  M. 
(within  &c.  after  the  date  of  the  Master's  certificate)  pay  unto  the  Pit 
H.  what  shall  be  certified  to  be  due  to  her  on  the  balance  of  the  said 
account." — Adjourn  &q,— Harvey  v.  JJ.,  L.  C,  12  Nov.  1789,  A.  278  ; 
1  Atk.  561. 


NOTES. 

A  jointress  was  not  obliged  to  brine  her  jointure  deed  into  Oourt,  nor  to 
produce  deeds  until  her  jomture  had  been  contirmed;  and  when  confirmed, 
which  was  by  order  on  further  consideration  (L,  Portsmouth  v.  L,  Effingham^ 
1  Yez.  430 ;  Belt's  Supp.  28),  she  was  ordered  to  deHver  up  the  deeds  in  her 
possession :  Petre  v.  P.,  3  Atk.  611 ;  Towers  v.  Davys,  X  Ver.  479;  Ford  v. 
Peering,  1  Ves.  jun.  72;  Pyncenty.  P,,  3  Atk.  571.  And  see  Dan.  487, 
S83. 

Where  she  pleaded  her  jointure  deed  in  bar  of  discovery  of  deeds  in  her 
possesaion,  the  plea  must  have  stated  the  date  of  the  deed,  and  the  particular 
lands  comprised :  Chamberlain  v.  Knajpp,  1  Atk.  52 ;  and  it  must  be  pro- 
duced :  Senhouse  v.  JSarl,  2  Vez.  450. 

Primd  facie  a  jointure  is  an  estate  to  the  wife  for  Hfe,  to  take  effect  on  the 
death  of  the  husband:  Be  De  Hoghton,  De  H.  v.  De  H,,  (1896)  2  Ch.  385 
(explaining  Jamieson  v.  Trevelyan,  10  Ex.  269).  A  power  to  jointure  does 
not  authorize  an  appointment  to  a  wife  to  take  effect  in  the  lifetime  of  her 
husband:  8.  (7, 

A  jointure  is  not  forfeitable  either  by  adulterv  or  elopement :  Sidney  v.  8,, 
3  P.  Wms.  269 ;  as  the  liability  of  the  husband  to  peiiorm  the  oon(htion  of 
his  bond  is  not  thereby  put  an  end  to,  or  a  performance  of  marriage  articles 
prevented :  Seagrave  v.  8»,  13  Ves.  439. 

SecuSy  in  the  case  of  dower,  which  is  forfeited  by  adultery  under  13  Edw.  I, 
c  34. 

On  a  sale,  with  the  concurrence  of  the  jointress,  of  a  part  of  lands  charged 
with  a  jointure  under  a  power  in  the  settlement  to  sell  with  the  consent  of 
the  tenant  for  life,  the  lands  sold  would  be  sold  free  from  the  succession 
duty  which  would  be  p^able  on  the  death  of  the  j  ointress :  Dugddle  v. 
Meadiywsy  6  Gh.  501 ;  9  Eq.  212 ;  and  see  Cooper  v.  trewby,  28  Beav.  194 ; 
wp.  YoL  L,  p.  242, 
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A  power  to  jointure  is  not  illegal  because  it  enables  the  donee  to  make 

STOYision  for  the  eyents  of  divorce  and  remarriage :  Marlborough  {Dueheda)  y. 
iarlborough  (D,),  (1901)  1  Ch.  165,  C.  A. 

A  release  or  a  jointure  must  be  according  to  the  statutory  formalities,  and 
an  agreement  for  compromise  cannot  be  treated  as  a  release  in  equity: 
CahiU  y.  C,  8  App.  Oa.  420. 
And  see  Yaizey  on  Settlements,  Chap.  XL.,  s.  24,  p.  974. 


Section  VI. — Separation  and  Diyobcb. 

(l.)— VOLUNTAET  SEPARATION. 

1.  Decree  for  Spedfie  Performance  of  Articles  of  Separatism. 

[Covenant  to  put  an  end  to  suit  in  Ecclesiastical  Court,  to  pay  husband 
an  annuity,  and  his  existing  debts,  was  sufficient  consideration.  J 

<<  Degree  that  a  proper  deed  of  conyeyance  for  the  purpose  of  canry- 
ing  into  effect  the  articles  of  separation  of  the  Ist  day  of  June,  1843,  in 
the  pleadings  mentioned,  be  settled  &c. ;  And  Let  there  be  inserted  in 
such  deed  a  joint  and  several  covenant  by  the  Pits  N.  and  F.  (trustees) 
with  the  Deft  J.  W.  (husband)  to  indemnify  the  said  Deft  against  all 
debts  and  liabilities  of  the  Pit  Maiy  W.  (u^ife)  which  existed  on  the  Ist 
day  of  June,  1843,  and  all  subsequent  and  future  debts  and  liabUitieB 
of  the  said  Maiy  W. ;  And  Let  such  deed  be  executed  by  the  Pits 
Mary  W.,  N.,  and  F.,  and  by  the  Deft  J.  W. ;  And  Let  one  part  thereof, 
when  executed,  be  delivered  to  the  Plt«  N.  and  F. ;  And  Let  the  other 
part  thereof,  when  executed,  be  delivered  to  the  Deft  J.  W." — DirectioM 
that  the  Deft  J.  W.  deliver  up  to  the  Pit  Mary  W.,  for  her  separate 
use,  possession  of  the  mansion-house  &o.,  and  household  furniture,  and 
all  othelr  effects  therein,  and  all  her  wearing  apparel  and  ornaments  of 
the  person,  and  all  books,  papers,  letters,  and  documents,  which  on  the 
1st  day  of  June,  1843,  were  in  the  mansion,  other  than  such  books  as 
belonged  to  the  Deft  J.  W.  in  his  own  right,  and  which  by  the  said 
articles  he  was  authorized  to  remove — 1.  Inquiry  as  to  the  value  of  the 
mansion-house  and  furniture  to  let  since  the  said  24th  day  of  June, 
1843,  and  an  occupation  rent  to  be  set  thereon,  and  Deft.  J.  W.  to  be 
charged  therewith  to  the  day  on  which  possession  shall  be  delivered, 
the  amount  thereof,  when  ascertained,  to  be  paid  by  the  Deft  J.  W.  to 
the  Pits  N.  and  F.  for  the  separate  use  of  the  Pit  Mary  W. ;  2.  Inquiry 
by  whom  the  rents  and  profits  of  the  several  estates  in  &c.,  accrued 
since  the  24th  day  of  June,  1843,  have  been  received;  3.  Account  of 
all  such  parts  thereof  as  have  been  received  by  the  Deft  J.  W. ;  And 
the  Deft  to  be  charged  with  the  amount  thereof ;  4.  Inquiry  what  has 
become  due  to  the  Deft  J.  W.  in  respect  of  the  annuity  of  £1,000  per 
ann.  under  the  said  articles. — Direction  for  set-off,  and  to  state  the 
balance. — Injunction  to  restrain  the  Deft  J.  W.  from  receiving  the 
rents  of  the  estates  (and  also  to  restrain  him,  until  the  execution  of  the 
deed,  from  taking  any  proceedings  in  the  suit  instituted  by  the  Pit 
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Mazy  W.  in  the  Gonaistoiy  Court,  for  the  purpose  of  compelling  her  to 
proceed  in  or  to  continue  the  same,  and  from  obtaining  any  order  dis- 
missing that  suit,  or  making  her  liable  for  the  costs  of  it). — Gross  suit 
dismissed  with  costs,  to  be  taxed. — Costs  of  the  Fits  of  the  original 
suits  up  to  the  hearing  to  be  taxed  and  paid  by  Deft  J.  W. — ^Further 
consideration  and  subsequent  costs  reseryed. —  Wilson  t.  ?F.,  Y.-C.  E., 
11  Feb.  1845,  B.  469;  S.  Cl,  14  Sim.  406.— Affirmed,  1  H.  L.  C.  638, 
and  5  H.  L.  0.  40. 


2.  Specijftc  Performance  of  Agreement  for  Separation. 

DsoLA.BE  that  the  agreement  dated  &c.  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution,  and  de- 
cree the  same  accordingly ;  And  the  Fit  G.,  the  next  friend  of  the  Fit 
A.  H.  [un/tf],  by  his  counsel  undertaking  that  the  Fit  A.  H.  shall 
duly  execute  such  deed  as  hereinafter  mentioned,  Let  a  proper  deed  of 
separation,  containing  all  usual  and  proper  clauses,  and  to  secure  the 
sum  of  £ —  a  year  for  the  life  of  the  Fit  A.  H.,  to  commence  from  the 
date  of  the  said  agreement,  and  to  be  paid  by  the  Deft  H.  \_hu3band']  by 
equal  quarterly  payments  for  the  maintenance  of  his  wife  and  child,  be 
settled  &c.,  the  costs  of  such  deed  to  be  borne  by  the  Fit  G.  and  by 
the  Deft  H.  in  equal  moieties  ;  And  Let  such  deed  be  executed  by  the 
Fit  G.  and  the  Deft  H.  respectively ;  And  Let  an  account  be  taken  of 
the  amount  due  in  respect  of  the  said  annuity ;  And  Let  the  Deft  H. 
within  fourteen  days  from  the  date  of  the  Master's  certificate  pay  to 
the  said  G.,  the  next  friend  of  the  Fit,  what  shall  be  certified  to  be 
due  on  taking  the  said  aecount. — Deft  H.  to  pay  the  Fit's  costs  of  suit, 
and  the  costs  of  the  infant  Deft,  such  costs  to  be  taxed. — Liberty  to 
apply.— t?»^i*  ▼.  Harding,  V.-C.  S.,  27  July,  1869,  A.  2687  ;  as  yaried 
on  appeal,  26  Jan.  1870,  A.  181,  6  Ch.  336. 

For  interlocutory  order  restraining  Deft  fthe  wife)  until  the  hearing;  &c., 

from  taking  any  proceedings  against  Fit  (tne  husband),  under  a  petition  in 

the  Diyorce  Court,  and  from  commencing  or*  prosecuting  any  suit  or  other 

proceeding  whatever  to  compel,  and  from  requiring,  or  by  any  means  or  in 

any  manner  whatever  endeavouring  to  compel,  thQ  Fit  to  cohabit  or  live  with 

the  Deft  (the  wife),  and  from  endeavouring  to  compel  any  restitution  of  con- 

Jngal  rights  against  the  Pit  (in  breach  of  the  covenant  on  her  behalf  by  Deft 

the  trustee  contained  in  a  separation  deed),  with  liberty  for  the  wife  to  (file 

any  cross  bill)  impeach  the  separation  deed,  or  otherwise  as  she  might  be 

advised,  and  without  being  obliged  to  (file  it)  by  a  next  friend,  see  Kitchin 

V.  K.,  V.-O-  J.,  28  Jan.  1869,  A.  248 ;  19  L.  T.  674, 


NOTES. 

separjltioth  deeds. 

Validity  and  Effect. 

It  18  now  established  that  a  deed  of  separation  is  binding  on  the  wife  as 
weU  as  the  husband,  though  entered  into  without  the  intervention  of  a 
trustee:  McGregor  v.  if.,  21  a  B.  D.  424,  0.  A. ;  Hose  v.  i?.,  8  P.  D.  98, 
0.  A. ;  Qandy  y.  G.,  30  Gh.  D.  67 ;  Bawley  v.  B.,  L.  £.  1  H.  L.  63;  Sweet 
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Y.  5.,  (1895)  1  Q.  B.  12 ;  and  the  wife  is  bound  by  a  covenant  not  to  one  for 
restitution  of  conjugal  rights :  Marshall  y.  if.,  5  P.  D.  19 ;  though  entered 
into  by  tiie  trustee  only,  if  she  has  taken  benefits  under  the  deed :  Clark  y.  C, 
10  P.  D.  188,  C.  A. 

The  agreement,  howeyer,  must  be  for  an  immediate  and  not  for  a  future 
or  possible  separation :  see  Poll.  Contr.  294,  and  cases  there  cited  on  this 
distinction. 

The  agreement  must  be  based  upon  sufficient  consideration,  and  not  be 
merely  voluntary :  Walrondy,  FT.,  J  oh.  18. 

As  to  the  consideration  which  will  be  held  sufficient  to  support  a  separa- 
tion deed,  see  May,  Vol.  Conv.  301  et  seq,  ;  McGregors.  M,,  21  Q.  B.  D.  424^ 
C.  A. ;  Be  Weston,  (1900)  2  Ch.  164. 

A  covenant  by  the  wife  to  live  apart  may  be  presumed  from  a  recital  in. 
the  deed :  Be  IT  eston,  sup. 

There  must  have  been  an  unqualified  acceptance  by  the  wife  of  its  provi- 
sions before  she,  as  distinguished  from  her  trustees,  will  be  bound  by 
it :  Williams  v.  Baily,  2  £q.  731 ;  but  the  wife  having  accepted  benefits 
under  the  deed  cannot  be  heard  to  say  that  she  had  not  contracted,  because 
the  covenant  not  to  sue  was  entered  into  by  the  trustee,  and  not  by  her: 
Clark  V.  C,  10  P.  D.  188,  C.  A. 

As  to  the  invalidity  of  gifts  in  contemplation  of  future  separation  between 
husband  and  wife,  see  Be  Moore^  Trafford  v.  Machonochie,  39  Ch.  D.  116, 
C.  A.»  and  cases  there  dted. 

Speoiflo  Perfbrmanoe  and  Enforcement 

Effect  will  be  given  in  Equity  to  deeds  of  separation  between  husband  and 
wife: 

(a)  By  decreeing  specific  performance  of  an  agreement,  based  upon  suffi- 
cient consideration,  to  execute  a  deed  of  immediate  separation:  Wilson  y. 
W.,  1  H.  L.  C.  638;  6  H.  L.  C.  40;  Gibbsy.  Harding, 6 (Jh.d36;  8Eq.490; 
•up.  Forms  1,  2. 

The  Chancery  Division  can  enforce  specific  performance  of  an  agreement 
for  a  separation  deed  and  for  a  compromise  of  divorce  proceedings :  Hart  y. 
H.,  18  Ch.  D.  670. 

{b)  By  restraining,  before  the  Judicature  Acts,  proceedings  in  the  Divorce 
Court  to  obtain  a  restitution  of  conjugal  rights,  or  a  dissolution  of  the  mar- 
riage, or  to  recover  alimony  in  breach  of  covenants  to  that  effect  in  the  deed : 
Hunt  V.  iT.,  4  D.  F.  &  J.  221 ;  Vansittart  v.  T.,  2  D.  &  J.  249  ;  4  K.  &  J.  62 ; 
Kitchin  V.  K,,  19  L.  T.  674 ;  Flower  v.  F.,  20  W.  R.  231 ;  25  L.  T.  902  ;  and 
see  Williams  v.  Baily,  2  Eq.  731 ;  Brovm  v.  jB.,  7  Eq.  185;  Besant  y.  Wood^ 
12  Ch.  D.  605. 

And  although  an  injunction  will  no  longer  be  granted  against  proceedings 
in  the  Divorce  or  any  other  Division  of  the  Hi^h  Court  (see  Jud.  Act,  1873, 
B.  24  (5) ),  it  will  be  open  to  the  Divorce  Division  to  deal  with  the  whole 
question  of  the  validity  of  the  deed  of  separation  as  an  equitable  defence 
to  proceedings  in  that  Division  to  enforce  a  return  to  cohabitation  or  to  dis- 
solve the  marriage  contract :  see  Marshall  v.  M,,  5  P.  D.  19  ;  Clark  v.  C, 
10  P.  D.  188,  C.  A. ;  Cahill  v.  C,  8  App.  Ca.  420 ;  Besani  v.  Wood,  12  Ch.  D. 
605 ;  Hart  v.  H,  18  Ch.  D.  670;  Bose  v.  /?.,  8  P.  D.  98,  C.  A.  Formerly, 
however,  the  Divorce  Court  regarded  all  agreements  for  voluntary  separation, 
present  or  future,  as  a  breach  of  religious  obligation  (see  Hunt  y.  iT.,  4  D.  F. 
&  J.  221 ;  Crawley,  250^ ;  and  rejected  the  covenants  of  such  a  deed  as  in- 
sufficient to  support  a  plea  in  bar  to  suits  for  restitution  of  conjugal  rights 
or  separation :  Mortimer  v.  3f.,  2  Hayes,  Conv.  318  ;  Warrender  v.  W.,  2  CI. 
&  Fin.  628 ;  Spering  v.  S.,  32  L.  J.  P.  «&  M.  116;  3  Sw.  &  Tr.  211 ;  9  L.  T. 
24  ;  11  W.  E.  810;  WilliaTns  v.  W..  L.  R.  1  P.  «&  M.  178;  and  see  Moore  y. 
Jf.,  12  P.  D.  193  ;  Tress  v.  T.,  12  P.  D.  128. 

(c)  By  restraining  husband  or  wife  from  personally  molesting  the  other 
of  them  in  breach  of  covenant  in  the  separation  deed  :  Sanders  v.  Bodway,  16 
Beav.  207  ;  Flower  v.  F.,  20  W.  B.  231 ;  25  L.  T.  902. 

A  suit  by  a  wife  for  a  judicial  separation  is  no  breach  of  a  covenant  not  to 
"  molest  or  disturb  "  the  husband  :  see  Thomas  v.  Everard,  6  H.  &  N.  448 ; 
and  the  taking  of  proceedings  in  a  forei^  Court  to  procure  a  divorce,  with- 
out evidence  of  an  intention  to  annoy,  is  not  ptr  se  a  breach  of  a  covenant 
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hy  the  husbaiid  not  to  molest  the  wife :  Hunt  y.  H.,  (1897)  2  Q.  B.  547, 
Cf.  A, ;  (1897)  2  Q.  B.  304. 

In  order  to  constitute  molestation  there  must  be  some  act  done  with  intent 
to  annoy ;  and  neither  adultery  of  the  wife,  nor  such  adultery  followed  by 
the  birth  of  a  spurious  child,  is  *'  molestation  "  :  Fearon  y.  Earl  of  AyleS" 
ford,  14  a  B.  D.  792,  0.  A. 

And  coyenants  against  molestation  by  wife,  and  for  payment  of  an  annuity 
to  her,  are  primd  fade  to  be  construed  as  independent :  Fearon  y.  Earl  of 
Afflea/ord,  sup, 

Altiiough  a  deed  of  separation  does  not  (in  the  absence  of  a  coyenant  not 
to  sue  for  a  larger  allowance :  see  Gandy  y.  G,»1  P.  D.  168,  0.  A.,  assuming 
such  coyenant  to  be  yalid,  as  to  which  quaere^  see  Bishop  y.  B  ;  Judkin  y.  c/., 
(1897)  P.  138,  G.  A.)  necessarily  preclude  a  wife  from  petitioning  for 
alimony,  the  mere  fact  of  proceedings  for  dissolution  of  marriage  does  not 
giye  her  the  right  to  an  increased  aUowance :  Powell  y.  P.,  L.  H.  3  P.  &  M. 
5d,  186 ;  and  see  Williams  y.  Baily,  2  £(}.  731 ;  but  although  the  deed  is 
only  to  become  yoid  if  the  marriage  is  '*  dissolyed,'*  the  Court  has  power  to 
order  the  payment  of  permanent  a&mony  to  the  wife  after  a  decree  for  judicial 
separation  by  reason  of  the  husband's  misconduct  if  there  has  been  such  an 
alteration  of  circumstances  as  renders  it  unjust  that  the  wife  should  be  boimd 
by  the  deed :  Bishop  y.  B.  ;  Judkins  y.  J.,  (1897)  P.  138,  0.  A. 

And  that  children  or  third  persons  not  named  as  parties  to  the  contract 
cannot  sue  the  contracting  parties  unless  possessing  an  actual  beneficial 
right  which  places  them  in  the  position  of  cs,  q,  t.  under  the  contract,  see 
Oandy  y.  (?.,  30  Ch.  D.  57,  0.  A.,  where,  howeyer,  liberty  was  giyen  to  the 
Pit  to  amend  by  adding  the  trustees,  wife  and  other  children,  or  any  of  them, 
as  Pits ;  and,  on  the  general  point,  cf.  Re  Flavetl,  Murray  y.  F.,  25  Ch.  D. 
89 ;  Cleaver  y.  Mutual  Reserve  Fund,  (1892)  1  Q.  B.  147,  C.  A. 

A  separation  deed  may  be  partially  enforced,  rejecting  stipulations  which 
are  ill^al  and  improper,  e.^.,  preyiously  to  the  Custody  of  Infants  Act  (36  Y. 
c.  12),  s.  2,  a  clause  giying  the  wife  the  sole  custody  of  the  children :  see 
Hamilton  y.  Hed(yr,  6  Ch.  701 ;  13  Eq.  511 ;  Simft  y.  S.,  34  Beay.  266; 
Brunion  y.  Dixon,  W.  N.  (92)  105 ;  but  an  agreement  to  execute  a  deed  of 
separation  must  be  enforced  in  its  entirety,  if  at  all :  see  Vansittart  y.  F., 
2 1).  &  J.  249 ;  4  K  &  J.  62. 

The  Court  will  not  refuse  to  srant  spedfio  performance  because  the  deed 
proyides  for  the  wife  hayinff  t£e  custody  of  the  children :  Hart  y.  H,,  18 
Uh.  D.  670;  nor  by  reason  of  an  arbitration  clause :  8,  C, 

And  specific  performance  wiU  not  be  refused  because  of  trifling  breaches  of 
coyenant  on  the  part  of  the  Pit :  Besant  y.  Wood,  12  Ch.  D.  605. 

A  dum  casta  clause  was  held  not  within  the  term  ''  usual  coyenants"  in 
an  agreement  for  a  separation  deed  by  way  of  compromise  of  diyorce  proceed- 
ings :  Hart  y.  H,  sup. ;  and  see  Fearon  y.  Earl  of  Ayles/ord,  sup. ;  Bradley 
T.  B,,  51  L.  J.  P.  &  M.  87;  3  P.  D.  47;  29  L.  T.  203;  26  W.  B.  831. 

Where  the  agreement  proyided  that  the  deed  shoiild  contain  ''the  usual 
terms  as  to  access  to  children,"  &c.,  and  the  arbitrator  had  settied  the  deed 

flying  the  mother  custody  durine^  certain  periods,  the  Court  rectified  the  deed 
y  giying  access  on  certam  specified  occasions :  Evershed  y.  E,,  30  W.  £.  732 ; 
46L.  T.  690. 

A  coyenant  by  the  husband  to  allow  the  infant  child  to  reside  with^  the 
mother  was  held  not  to  be  broken  by  his  concurring,  as  next  friend,  in  a 
petition  under  tiie  Inbnte'  Custody  Act  (36  Y.  c.  12J,  on  which  an  order 
was  made,  for  remoyal  of  the  child  from  the  wife's  custody :  Besant  y.  Wood^ 
12  Ch,  D.  605. 

And  a  coyenant  to  allow  the  wife  access  does  not  preclude  him  from  taking 
tiie  children  with  him  to  any  place  to  which  he  may  be  ordered  in  the  course 
of  his  duties :  Hwvt  y.  H,,  28  Ch.  D.  606,  C.  A. ;  and  whether  such  a  coye- 
nant will  be  enforced  by  the  Court  unless  it  is  satisfied  that  it  is  for  the 
benefit  of  tiie  children  to  do  so,  qwxre :  8.  C, ;  and  see  Jump  y,  J,,  S  P.  D. 
159. 

AToidanoe  of  Deed— Benewal  of  Cohabitatioii. 

A  renewal  of  cohabitation  will  prirnd  fade  ayoid  the  proyisions  of  a  separa- 
tion deed:  ^tba^T.  ^.,  80  Ch.  D.  143;  31  Ch.  D.  524,  C.  A. ;  BesantY.Wood^ 
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12  Oh.  D.  606 ;  Haddtm  y.  J7.,  18  Q.  B.  D.  778 ;  Baieman  y.  Boss,  1  Bow, 
235 ;  WestmeiUh  y.  W.,  1  Dow  &  01.  519 ;  (yMaOey  y.  Blease,  17  W.  B.  952 ; 
but  the  ^aestion  whether  it  has  that  effect  is  one  of  oonstraction,  depending 
on  the  circnmstances  of  the  particular  case :  Nicol  y.  N,  (questioning  dictum 
in  Randle  y.  Goulds  8  E.  &  B.  457) ;  and  thus  a  proyision  for  the  wife  which 
is  so  expressed  as  to  be  independeDt  of  reconoihation  will  not  be  affected : 
Randle  y.  Gould,  sup, ;  Crouch  y.  Waller,  4  D.  &  J.  302 ;  and  an  annuity 
secured  to  a  woman  who  has  been  liying  in  concubinage  will  not  cease  by 
implication  upon  the  parties  resuming  cohabitation:  Re  Ahdy;  RabbeihY. 
LoTialdion,  ^1895}  1  Oh.  455,  0.  A. ;  and  acts  of  connubial  intercourse  while 
they  are  liymg  separate  from  one  another  may  not  amount  to  a  renewal  of 
cohabitation  so  as  to  ayoid  the  deed :  Rowell  y.  R.,  (1900^  1  Q.  B.  9,  0.  A. 

And  renewal  of  cohabitation  will  not  destroy  the  wif e  s  right  of  action  for 
arrears  due  under  the  deed :  Macan  y.  jkf.,  70  L.  J.  £.  B.  90. 

And  in  Webster  y.  W.,  3  Jur.  N.  8.  655;  4  D.  Gh.  M.  &  O.  437;  22  L.  J. 
Oh.  837 ;  1  W.  H.  509,  a  parol  affreement  by  the  husband,  in  consideration 
of  the  wife  returning  to  liye  with  nim,  to  charge  on  his  real  estate  an  annuity 
by  the  separation  deed  coyenanted  to  be  paid  to  her,  was  upheld. 

A  separation  deed  containing  independent  proyisions  for  the  benefit  of  the 
issue  of  the  marriage  may,  notwithstanding  a  return  to  cohabitation,  haye 
effect  giyen  to  it  as  a  settlement :  Ruffles  y.  Alston,  19  £q.  539. 

But  where  no  separation  takes  place,  a  deed  which  in  effect  proyides  for 
future  separation  is  yoid,  and  cannot  be  supported  as  a  yoluntary  settlement : 
Bindley  y.  MuOoney,  7  £q.  343. 

Subsequent  dissolution  of  the  marriage  on  the  ground  of  adultery  does  not, 
in  the  absence  of  express  proyision  to  that  effect,  or  unless  the  separation 
was  fraudulently  procured  to  afford  facilities  for  misconduct,  ayoid  the  deed : 
Evans  y.  CarringUm,  2  D.  F.  &  J.  481 ;  nor  release  the  husband  from  his 
ooyenant  to  pay  an  annuity  without  a  dum  casta  clause :  Fearon  y.  Earl  of 
Ayles/ord,  14  Q.  B.  D.  792,  0.  A. ;  or  an  annuily  for  the  wife's  support 
'*  during  their  joint  liyes  and  as  long  as  they  should  uye  separate  and  apart " : 
Charlesuforth  y.  Holt,  L.  B.  9  Ex.  38 ;  and  a  coyenant  not  to  sue  for  a  larger 
allowance  is  binding  on  the  wife  notwithstanding  the  subsequent  adultery 
of  the  husband  and  judicial  separation  consequent  thereon :  Gandy  y.  G,, 

7  P.  D.  168,  0.  A.  (but  v.  sup.  j>.  965} ;  the  Oourt  haying  no  power  to  alter 
the  separation  deed,  as  it  has  in  the  case  of  a  dissolution  of  the  marnage : 
see  Morrall  y.  Jf.,  6  P.  D.  98;  Jump  y.  J.,  8  P.  D.  159;  Clifford  v.  C, 
9  P.  D.  76,  0.  A. ;  and  the  adultery  of  the  wife  resulting  in  the  birth  of  a 
child  affords  no  defence  to  an  action  by  her  to  recoyer  arrears  of  the  annuity : 
Sweet  y.  5.,  (1895)  1  Q.  B.  12. 

For  a  coyenant  by  each  party  not  to  take  proceedings  against  the  other  for 
any  cause  of  complaint  anterior  to  the  deed,  see  I^  y.  i?.,  7  P.  D.  225 ; 

8  P.  D.  98,  0.  A. 

For  a  coyenant  by  the  wife  not  to  sue  for  a  larger  alimony  than  that  pro- 
yided  by  the  deed,  see  Gandy  y.  (7.,  7  P.  D.  168. 

The  deed  will  not  be  set  aside  because  the  wife  made  fraudulent  repre- 
sentations as  to  her  innocence,  which  the  husband  did  not  belieye,  or  on  the 
ground  of  subsequent  adultery  by  her,  if  there  is  no  dum  casta  dause: 
Wasteneys  y.  IF.,  (1900)  A.  0.  446,  P.  0. 

And  generally  as  to  contracts  for  separation,  see  StapiUon  y.  8.,  2  L.  0.  Eq. 
920,  945;  Wilson  y.  W.,  1  L.  0.  Eq.  7th  ed.  577. 

(n.) — JT7DIGIAL  BEFABATION— DISSOLUnOir  OF  ICABBIAGB. 

1.  Dealing  with  Wife^B  Reversionary  Interest  after  Judiciai  Separation. 

«  Deolabb  that  the  Pit  Maiy  J.  became,  by  yixtue  of  the  decree  for 
judicial  separation  in  the  pleadings  mentioned,  and  now  is,  entitled  to 
one  third  part  of  the  trust  fund  in  the  pleadings  mentioned  absolutely 
as  a^/eme  sole,  and  to  another  third  part  thereof  as  the  administratriz 
of  B.  deceased,  and  that  the  Defts  W.  L.  and  J.  M.,  ezors  of  M. 
deceased,  are  entitled  to  the  remaining  third  part  thereof." — ^liberty 
to  apply. — [Add  Payment  Schedule  containing  directions  to  pay  co«/«.] 
— See  Johnson  y.  Lander,  M.  B.,  15  Jan.  1869,  A.  129;  7  Eq.  228. 
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NOTBS. 
XFFEOT  OF  JT7DI0IAL  SXPABATIOir  OB  DISSOLTTTIOir  OP  ICABBIAGl. 

By  the  Matrimonial  GauBes  Act,  1857  (20  &  21  Y.  o.  85),  as.  21,  25,  26,  in 
case  of  a  protection  order  or  judicaal  separation,  the  wife  acquires  the  rights 
of  and  is  to  be  treated  as  dk/evne  aoU^  subject  as  therein  mentioned :  Be  Emery* » 
TtusU,  32  W.  B.  357 ;  50  L.  T.  197 ;  so  that  her  execution  by  will  since  the 
M.  W.  P.  Act,  1882,  of  a  general  power  of  appointment  created  subsequently 
to  the  order  makes  the  property  appointed  liable,  under  s.  4  of  the  Act,  for 
debts  or  HabiUties  incurred  by  her  while  under  the  protection,  even  though 
they  may  have  been  incurred  before  that  Act :  In  re  HugheBy  Brandon  y.  B., 
(1898)  1  Ch.  529,  C.  A. ;  but  her  status  continues  as  to  property  to  which 
she  was  entitled  before  the  desertion  of  her  by  her  husband,  and  a  restraint 
on  anticipation  still  attaches:  Hill  y.  Cooper,  (1893)  2  Q.  B.  85,  0.  A. 
Sect.  25  does  not  apply  to  property  to  which  the  wife  was  entitled  in  posses- 
sion at  the  date  of  me  decree  for  judicial  separation,  but  only  to  propei'ty 
acquired  subeeK^uently :  Waite  y.  Morland,  38  Ch.  D.  135,  0.  A. ;  and  conse- 
quently a  life  interest  subject  to  restraint  on  anticipation  deyolying  on  her 
before  the  desertion  cannot  be  taken  in  equitable  execution  (notwithstanding 
sect.  26) :  Hill  y.  Cooper,  (1893)  2  Q.  B.  85,  0.  A. ;  but  as  the  wife  is  to  be 
considered  as  a  feme  sole  while  the  separation  lasts,  property  deyolying  on 
her  during  the  separation  will  not  be  bound  by  a  coyenant  to  settle  property 
acquired  by  her  **  during  coyerture  " :  Dawea  y.  Creyke,  30  Gh.  D.  500. 

By  sect.  45,  after  sentence  of  diyorce  or  judicial  separation,  the  Court  may 
settle  any  property  to  which  the  wife  is  entitled  either  in  possession  or 
reyersion  for  the  benefit  of  the  innocent  party  and  the  children. 

AUeraiion  of  SetUemeni. — In  order  to  meet  the  case  of  property  in  settle- 
ment (see  Norris  y.  jV.,  1  Sw.  &  Tr.  174),  it  is  proyided  by  the  Matrimonial 
Causes  Act,  1859  (22  &  23  Y.  c.  61),  s.  5,  that  after  final  decree  of  nullity  or 
dissolution  the  Court  may  inquire  as  to  ante-nuptial  or  post-nuptial  settle- 
ments, and  make  orders  with  reference  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled,  either  for  the  benefit  of  the  children  of  the 
marriage  or  of  their  respectiye  parente. 

By  the  Rules  and  Eegulations  of  1865,  No.  95,  applications  to  the  Biyoroe 
Court  for  the  exercise  of  jurisdiction  under  this  section,  and  under  20  &  21 
Y.  0.  85,  s.  45,  are  to  be  made  by  a  separate  petition. 

Power  of  Divorce  Court, — The  power  of  the  Diyorce  Court  to  deal  with 
marriage  settlemente  under  22  &  23  Y.  o.  61,  s.  5,  was  confined  to  cases  where 
there  was  issue  of  l^e  dissolyed  marriage,  who  must  be  Hying  at  the  date  of 
the  application  for  the  order,  and  not  merely  at  the  date  of  tne  dissolution : 
Oraham  y.  G.,  L.  B.  1  P.  &  M.  711 ;  Bird  y.  5.,  76.  231 ;  Corrance  y.  C,  lb. 
495 ;  BeU  y.  A,  1  Sw.  &  Tr.  565 ;  and  was  not  to  be  exercised  otherwise  than 
for  tiie  benefit  of  the  issue  of  the  marriage  and  the  innocent  parent :  March 
V.  M.,  L.  B.  1  P.  &  M.  437 ;  SykesY,  S.,  2  P  &  M.  163 ;  Maudslay  y.  M.,  2  P.  D. 
256 ;  who  would  not,  eyen  for  the  benefit  of  the  children,  be  depriyed  of  any 
benefit  deriyed  from  the  settlement :  Thompeon  y.  T.,  2  Sw.  &  Tr.  649 ;  and 
similarly  the  infant  child  would  not  be  depriyed  of  any  interest  thereby 
secured:  Criep  y.  (7.,  2  P.  &  M.  426;  nor  postponed  by  the  exercise  of  a 
power  of  appointment  by  the  (diyorced)  wife  in  f ayour  of  a  second  husband : 
Evered  y.  E.,  22  W.  B.  845 ;  43  L.  J.  P.  &  M.  86 ;  31  L.  T.  101. 

By  the  Matrimonial  Causes  Act,  1878  (41  Y.  c.  19),  s.  3,  the  power  of  the 
Court  under  22  &  23  Y.  c.  61,  s.  5,  was  extended  to  cases  where  there  are  no 
children  of  the  marriage.  As  to  the  retrospectiye  effect  of  the  section,  see 
TgUtiae  y.  F.,  4  P.  D.  71 ;  AnsdeU  y.  A.,  5  P.  D.  138. 

Under  these  enactments,  the  Court  has  a  wide  discretion,  and  though  the 
power  is  for  purposes  of  proyision,  and  not  of  punishment,  may  exclude  a 
guilty  party,  either  partially  or  wholly,  from  the  benefit  of  property  settled 
iipon  tne  marriage :  Wigney  y.  W.,  1  P.  D.  177,  C.  A. ;  and  may  deal  with 
the  capital  as  weU  as  the  income :  JPonsonby  y.  P.,  9  P.  D.  122,  C.  A. ;  9  P.  D. 
68;  Hipwell  y.  j&T.,  (1892)  P.  147  ;  and  after  a  decree  for  dissolution  against 
the  husband,  the  Court  has  power  to  disregard  an  agreement  for  separa- 
tion made  on  the  withdrawal  of  a  preyious  petition,  and  order  permanent 
alimony  at  a  rate  exceeding  the  amount  specified  in  the  agreement  if  the 
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husband's  means  permit:  Bishop  y.  B.;  Judkins  y.  J,,  (1897)  P  138,  C.  A. ; 
but  the  power  is  limited  to  such  alterations  as  are  for  the  personal  benefit  of 
the  husoand,  wife,  or  children  of  the  marriage,  and  therefore,  where  the 
petitioner  dies  after  decree  absolute,  and  there  are  no  children  of  the  marriage, 
a  petition  for  yariation  abates  by  his  death,  and  proceedings  cannot  be  oon- 
tinned  by  his  repreeyes :  Thonuon  y.  T.,  (1896^  P.  263,  C.  A.  And  the  Court 
of  Appeal  will  not,  in  general,  interfere  witn  the  discretion  of  the  Court 
below :  Poruonby  y.  P.,  9  P.  D.  122,  C.  A. 

The  Court  has  jurisdiction  to  direct  an  inquiry  as  to  the  wife's  property, 
so  that  it  may  be  in  a  position  to  order  a  settlement  as  soon  as  the  final  decree 
against  her  is  pronounced,  and  thus  preyent  her  from  immediately  marrying 
again,  and  so  sheltering  herself  under  a  restraint  against  anticipation :  Mid- 
winter y.  3f.,  (1892)  P.  28,  C.  A. 

This  jurisdiction  to  yary  the  settlement  extends  to  depriving  the  diyoroed 
wife  of  her  power  to  appoint  new  trustees:  Oppenheim  y.  0.,  9  P.  D.  60; 
BoBvilU  y.  B.,  13  P.  D.  76;  Tupper  y.  T.,  62  L.  T.  665;  Hope  y.  JET.,  3  P.  & 
M.  226. 

And  she  will  not  be  allowed  to  exercise  her  power  of  appointment  so  as  to 
postpone  the  interest  under  the  settlement  of  a  child  of  the  dissolyed  mar- 
riage :  Evered  y.  E,,  22  W.  E.  845;  43  L.  J.  P.  &  M.  86;  31  L.  T.  101. 

Ijie  Court  has  no  power  under  the  Acts  to  make  proyision  for  the  main- 
tenance of  children  oyer  the  age  of  sixteen:  Blatid/ord  y.  B,,  (1892)  P.  149. 
But  see  contra^  Midunnter  y.  M.,  (1893)  P.  93,  where  the  Court,  in  makings  a 
settlement  out  of  the  property  of  the  adulterous  wife  under  sect.  45  of  20  ft 
21  y.  c.  85,  refused  to  order  that  the  aUowanoe  to  children  should  cease  at 
the  age  of  sixteen,  and  distinguished  Blandford  y.  B,  (assuming  it  to  be 
good  law)  as  haying  been  decided  under  sect.  35. 

The  statutory  power  of  the  Court  in  relation  to  the  maintenance  and  educa- 
tion of  the  children  after  a  decree  for  judicial  separation  or  for  dissolution  of 
marriage  is  not  affected  by  any  previous  agreement  between  the  parents : 
BUhop  y.  B.;  Judkins  y.  /.,  (1897)  P.  138,  C.  A. 

How  exercised. — In  general,  the  guilty  party  has  been  depriyed  of  his  or 
her  interest  under  the  settlement  as  if  he  or  she  were  dead,  and  the  children 
haye  taken  the  life  interest  so  forfeited,  so  that  the  life  interest  under  the 
settlement  of  the  innocent  parent  is  not  anticipated:  FatU  y.  P.,  L.  B.  2 
P.  &  M.  93 ;  Boynton  y.  B„  2  Sw.  &  Tr.  275 ;  Johnson  y.  J,,  31  L.  J.  P.  &  M. 
29 ;  Gladstone  y.  (?.,  1  P.  D.  442. 

But  the  Court  will  respect  the  interests  of  mortgagees,  or  of  creditors  ol 
the  guilty  party  of  whose  money  the  innocent  party  has  had  the  b^iefit : 
Wigney  y,  W.,  7  P.  D.  228 ;  7  P.  D.  177,  C.  A. ;  and  a  charge  in  fayour  of 
the  solrs  of  the  guilty  party  was  respected  where  the  circumstances  were 
such  as  to  justify  the  belief  that  their  client  had  a  defence :  Wigney  y.  W.^ 
sup. 

The  conduct  and  pecuniary  position  of  the  parties  will  be  taken  into  con- 
sideration :  see  Chettoynd  y.  C,  L.  B.  1  P.  &  M.  39. 

The  power  is  to  be  exercised  once  for  all,  and  an  order  made  is  not  liable 
to  be  varied  on  the  ground  of  a  change  of  circumstances  since  its  date: 
Benyan  y.  jB.,  15  P.  D.  54,  C.  A. 

The  settlement  has  been  varied  by  relieying  the  innocent  husband  from  hiB 
coyenant  to  appoint  in  favour  of  the  wife ;  and  his  own  income  being  2002, 
and  that  of  his  diyorced  wife  1,350^.  per  annum,  he  was  allowed  3007.  per 
annum  for  life  out  of  her  income,  ana  1002.  for  maintenance  of  the  child  of 
the  marriage  during  minority :  Benvon  y.  B.,  1  P.  D.  447  (and  see  Farinffton 
y.  jP.,  11  P.  D.  84,  where  a  like  order  was  made) ;  and  by  reducing  or  in- 
creasing the  amount  of  an  allovTanoe  under  a  separation  deed :  Clifford  y.  C, 
9  P.  D.  76,  C.  A. ;  Jump  y,  J,,  S  P.  D.  159 ;  but  not  by  extinguishing  the 
trusts  to  the  detriment  of  the  next  of  kin,  or  children  by  a  second  marriage, 
or  further  than  is  necessary  for  the  purpose  of  doing  justice :  Smith  y.  8.,  12 
P.  D.  102 ;  Ponsonbv  y.  P.,  9  P.  D.  122,  C.  A. ;  9  P.  D.  58. 

As  to  the  inalienaole  character  of  permanent  alimony  allowed  to  a  wife  on. 
a  judicial  separation  from  her  husband,  see  Be  Robinson,  27  Ch.  D.  160. 

In  making  an  allowance  for  the  wife  out  of  the  income  of  settled  property 
during  the  hfe  of  the  husband  (the  respondent),  the  condition  dum  sola  et  casta 
vtQxrit  has  been  imposed:  Chetvn/nd  y.  (7.,  L.  B.  1  P.  &  M.  39;  Fisher  y.  F.^ 
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2  Sw.  &  Tr.  410 ;  and  see  Marsh  v.  if.,  26  W.  E.  467 ;  but  not  where  the 
effect  of  the  order  is  to  put  the  innocent  wife  into  immediate  possession  of 
her  own  income :  OladtUme  v.  G^.,  1  P.  D.  442.  Nor,  except  under  extra- 
ordinary ciroumstanoes,  will  the  Court  vary  the  original  order  by  introducing 
this  condition :  Narracott  v.  -Y.,  4  Sw.  &  Tr.  76. 

Proceedings  in  the  Chanceir  Division  to  adnunister  the  trusts  of  the  settle- 
ment are  not  a  ground  for  renising  an  order  in  the  Probate  Diyision  to  deal 
with  the  settlement :  Marsh  y.  M.,  26  W.  £.  467. 

Jurisdiction  in  Equity. — ^When  the  authority  of  the  Divorce  Court  to  deal 
with  marriage  settlements  was  limited  to  cases  in  which  there  was  issue  of 
the  dissolved  marriage  living  at  the  time  when  the  order  was  applied  for,  the 
equitable  jurisdiction  of  the  Court  of  Chancery  was  called  in  aia  when  there 
was  no  issue. 

In  Pratt  v.  Jenner,  I  Ch.  493,  effect  was  given  to  an  order  of  the  Divorce 
Court — that  a  fund,  the  property  of  the  divorced  wife,  paid  in  by  the  trustees 
of  the  settlement,  should  be  held  in  trust  for  the  jjersons  who  would  be  entitled 
if  she  were  dead — by  ordering  payment  of  the  income  to  the  husband,  who, 
under  the  settiement,  took  a  Ufe  interest  after  his  wife's  death.  But  see 
Burton  v.  Sturgeon,  2  Ch.  D.  318 ;  Fitzgerald  v.  Chapman,  1  Ch.  D.  565,  inf. 

Where  a  consent  order  was  made  varying  the  settlement  of  the  adulterous 
wife,  and  it  afterwards  appeared  that  property  which  had  been  assumed  by 
all  parties  to  be  bound  oy  the  settiement  was  not  so  bound,  the  Court 
granted  relief  upon  the  terms  that  any  application  to  the  Divorce  Court, 
under  sect.  45  of  the  Act  20  &  21  Y.  c.  85,  for  a  further  settlement  upon  the 
husband  and  child  of  the  marriage  should  be  dealt  with  in  all  respects  as  if 
it  had  been  made  before  the  date  of  the  consent  order,  and  was  being  con- 
sidered by  the  Court  on  that  date :  Allcard  v.  WaXker,  (1896)  2  Ch.  369. 

Until  a  decree  has  been  made  for  dissolution  of  marriage,  there  is  no  lis 
pendens  with  reference  to  the  property  included  in  the  marriage  settiement : 
Wigney  v.  IT.,  7  P.  D.  228. 

On  the  application  of  a  wife  who  was  suing  in  the  Probate  Division  for 
divorce  or  judicial  separation,  the  Chancery  Division  m-anted  an  interim  in- 
junction to  restrain  the  husband  from  using  a  house  belonging  to  her,  and 
m  which  she  resided,  not  for  the  purpose  of  consorting  with  her,  but  for  his 
own  purposes :  Symonds  v.  HaUett,  24  Ch.  D.  346,  C.  A. 

In  the  Court  of  Chancery  the  effect  of  a  decree  for  dissolution,  judicial 
separation,  or  protection  order,  has  been  to  destroy,  from  the  date  of  the  order 
nisi,  the  husband's  marital  right  to  reversionary  property  or  choses  in  action 
of  ihe  wife  not  then  reduced  into  possession,  and  to  give  the  wife  the  same 
lights  over  them  as  if  she  were  a  feTne  sole  (even  as  against  assignees  from 
husband  and  wife  of  such  reversionary  interest) :  Prole  v.  Soady,  3  Ch.  220 ; 
Be  Inscle,  1  Eq.  470 ;  Wilkinson  v.  (jibson,  4  Eq.  162 ;  Johnson  v.  Lander, 
7  £q.  228,  mp,  p.  966 ;  Wells  v.  Malhon,  31  £eav.  48 ;  Be  Emery's  TrusU, 
60  L.  T.  197 ;  32  W.  B.  357. 

But  the  decree  for  dissolution  does  not  operate  as  a  forfeiture  of  the  in- 
terest under  the  marriage  settlement  of  the  offending  party:  Evans  v. 
Carrington,  IJ.  &  H.  598 ;  2  D.  F.  &  J.  481 ;  Burton  v.  Sturgeon,  2  Ch.  D. 
318 ;  and  accordingly  a  bill  by  a  woman,  upon  dissolution  of  the  maniage 
bv  reason  of  her  husband's  adultery  and  misconduct,  for  a  transfer  to  herself 
of  propertv  to  which  by  the  marriage  settlement  she  was  entitled  if  she  sur- 
vived her  husband  was  dismissed  with  costs :  Fitzgerald  v.  Chapman,  1  Ch.  D. 
665  (overruling  Fussell  v.  Dowding,  14  Eq.  421 ;  Swi/t  v.  Wenman,  10  Eq. 
15 ;  Jessov  v.  Blake,  3  Oiff.  639). 

As  to  tne  effect  of  dissolution  of  marriage  upon  a  gift  of  an  annuity  of  150/. 
to  husband  and  wife  jointly,  reducible  to  100/.  for  tne  life  of  the  husband  if 
he  survive,  and  to  50/.  for  tiie  life  of  the  wife  if  she  survive — that  the  divorced 
widow  as  against  the  husband's  incumbrancers  took  nothing — see  Knox  v. 
WelU,  2  H.  &  M.  674. 

Status. — ^Although  for  certain  purposes  the  decree  absolute  for  dissolution 
takes  effect  from  the  date  of  the  decree  nisi  (see  Prole  v.  Soady,  3  Ch.  220), 
the  marriage  is  not  dissolved :  ffulse  v.  Tavemor,  L.  B.  2  P.  &  M.  259 ;  and 
the  status  of  the  wife  is  not  changed  by  the  decree  nisi  so  as  to  enable  her  to 
Tnaintain  an  action  as  a  feme  sole :  iforman  v.  Villars,  2  Ex.  D.  359,  C.  A. 
(reversing  25  W.  B.  558>. 
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So  also  a  decree  for  diseolutioii  of  marriage,  by  merely  terminating  the 
relation  of  husband  and  wife  from  the  time  of  the  divoroe,  does  not  enable  a 
wife  after  divorce  to  bring  an  action  against  the  husband  for  an  assault  upon 
her  during  coverture :  Phillips  y.  Bamett  1  Q.  B.  D.  436. 

The  effect  of  the  decree  is  to  convert  a  tenancy  of  the  husband  and  wife  by 
entireties  into  a  joint  tezuincy :  Thomley  y.  T.,  (1893)  2  Gh.  229. 


BSBTITUTIOS'  OF  OGSTUQAL  BIGHTS. 

B^  the  Matrimonial  Causes  Act,  1894  (47  &  48  Y.  c.  68),  s.  2,  a  decree  for 
restitution  of  conjugal  rights  is  not  in  future  to  be  enforced  bv  attachment, 
but  where  tiie  application  is  by  the  wife,  the  Court  may  order  the  respondent 
to  make  to  her  such  periodical  parents  as  may  be  just,  which  order  may  be 
enforced  as  though  for  alimony  in  a  suit  for  judicial  Bej>aration ;  and  the 
Court  may  order  that  the  husband  shall,  to  the  satisfaction  of  tiie  Court, 
secure  to  the  wife  such  periodical  payment,  and  for  that  purpose  may  refer 
it  to  any  one  of  the  conveyancing  counsel  to  settle  a  proper  deed.  By  s.  3, 
where  the  application  is  by  the  husband,  and  the  wife  is  entitied  to  any  pro- 
perty, either  in  possession  or  reversion,  or  is  in  receipt  of  any  profito  of 
trade  or  earnings,  the  Court  may  order  a  settiement  of  such  property  or  any 
part  thereof  for  tiie  benefit  of  the  petitioner  and  of  the  children  of  me  mar- 
ria^,  or  order  part  of  such  profits  or  earnings  to  be  periodically  paid  to  the 
petitioner,  or  for  the  benefit  of  the  children.  By  s.  4  fuU  power  is  given  to 
the  Court  to  vary  its  order  from  time  to  time.  Under  s.  3  the  Oourt,  in 
exercising  its  discretion,  will  take  into  consideration  the  general  conduct  of 
the  parties :  Swift  v.  8.,  (1891)  P.  129 ;  16  P.  D.  118 ;  but  it  has  no  power 
to  order  a  settlement  of  property  which  is  subject  to  a  restraint  on  anticipa- 
tion :  Michell  y.  if.,  (1891)  P.  208,  C.  A. 

The  Court  will  not,  in  order  to  protect  the  wife^s  right  to  alimony,  restrain 
the  husband  from  removing  his  property  out  of  the  jurisdiction  before  the 
order  has  been  made :  Newton  v.  N,,  11  P.  D.  11 ;  but  where  the  order  had 
been  made,  and  it  had  been  referred  to  one  of  the  conveyancing  counsel  of 
the  Chancery  Division  to  draw  the  necessary  deed,  an  injunction  was  granted 
restraining  tne  husband,  his  servants  and  agents,  from  dealing  with  certain 
of  his  property  until  the  execution  of  the  drnd :  Newton  y.  N,,  (1896)  P.  36. 
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SscnioN  I. — AcmoNs  by  oh  against  infants. 

1.  Next  Friend  of  Infant  Pit  in  room  of  one  deceased. 

Let  the  Pit  be  at  liberty  to  amend  bis  writ  of  summons  by  inserting 
the  name  of  B.  as  his  next  friend  [or  if  after  judgment^  to  name  B.  as 
his  next  friend]  in  the  room  of  A.  deceased. 

Per  the  like  order,  upon  the  Master's  oertiiicate  finding  that  the  original 
next  friend  ought  to  he  removed,  to  amend  the  writ  of  stmimons  by  inserting 
the  name  of  X.  as  the  next  friend  of  the  infant  Pits  in  the  place  of  the  aboye- 
named  Y.,  see  HeiheringUmY.  Durant,  V.-C.  B.,  3  May,  1877,  A.  969. 

Por  form  of  application,  see  D.  0.  E.  i9. 

2.  New  Next  Friend  in  room  of  one  living^  on  giving  Security  for 

Coats. 

JjBr,  upon  B.  [the  new  next  Jriend']  giving  security  to  answer  the 
Deft's  coets  up  to  this  time,  in  case  the  Court  should  think  fit  to  award 
any,  such  security  to  be  approved  by  the  Judge,  the  Pit  be  at  liberty 
to  amend  his  writ  of  summons  by  inserting  [as  in  Form  1,  sup,"]. 

For  orders,  on  notice  of  motion  by  the  infant  Pit's  solr,  for  new  next  friend 
in  the  room,  of  one  living,  he  having  neglected  to  proceed  with  the  cause,  but 
without  security  for  costs,  see  Furtado  v.  -F.,  9  July,  1841,  A.  1046;  6  Jur. 
227 ;  Chx  v.  Wright,  11  W.  E.  870 ;  2  N.  B.  436. 

Eor  order  for  removal  of  next  fnend,  see  RvsBell  v.  Sharpe,  1  Jac.  &  W. 
482;  Ward  v.  TT.,  3  Mer.  706;  Peyton  v.  Bond,  1  Sim.  391;  Du  Fug  v. 
WeU/ord,  V.-O.  B.,  11  June,  1880,  A. ;  28  W.  B.  762 ;  42  L.  T.  730. 

And  as  to  consent  by  next  friend,  and  that  he  is  not  required  to  give 
security  for  costs,  see  Simpson  on  Infants,  2nd  ed.,  p.  470;  and  Fellowa  v. 
BarreU,  1  Keen,  119. 

For  form  of  appHoation,  see  D.  C.  F.  48. 

3.  Guardian  ad  litem  assigned  to  Lunatic^  on  his  Application^  where 

Committee  is  interested — 0,  xvi,  17. 

Upon  the  petition  of  &c.,  who  alleged  that  the  said  Deft  A.  is  a 
lunatic,  found  so  by  inquisition,  and  that  the  Deft  B.,  his  committee,  is 
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an  interested  party  in  the  said  suit,  and  that  C.  is  a  fit  and  proper 
person  to  be  appointed  guardian  of  the  said  lunatic,  and  has  no  interest 
in  the  subject-matter  of  this  action  [or  the  matters  in  the  said  petition 
referred  to]  adverse  to  the  said  Deft  A.,  as  by  an  affidavit  &c.  appears ; 
and  upon  reading  the  said  affidavit,  This  Court  doth  order,  that  the 
said  B.  be  assigned  guardian  of  the  said  Deft  A.,  by  whom  he  may 
defend  this  action  [or  appear  upon  the  said  petition]. 

For  order  directing  au  inquiry  as  to  competency  where  Fit  moved  to 
dischare^  guardian  cLd  litems  appomted  to  non  compos,  on  the  ground  that  he 
was  resdly  compos,  see  Lee  v.  Ryder,  1  Feb.  1822,  B.  435. 

For  order,  on  Pit's  motion,  to  appoint  guardian  ad  litem  of  a  Deft  found 
lunatic  by  inquisition,  where  his  committee,  by  whom  he  had  defended,  had 
died,  and  a  new  committee  had  not  been  appomted,  see  Swxk  v.  WaUs,  M.  B., 
20  Dec.  1860,  B.  2654. 

For  form  of  application,  see  D.  0.  F.  66. 

4.  Ouardian  assigned  to  In/ant  or  Non-compos  on  Ptt^s  AppKcation 

where  no  Appearance  entered — 0.  xiii,  1. 

Upon  the  petition  of  the  Fit,  It  was  alleged  that  the  Deft  A.  is  an 
infant  [or  a  person  of  weak  or  unsound  mind  not  so  found  by  inquisi- 
tion], and  hath  been  duly  served  with  the  writ  of  summons  issued  in 
this  action  and  notice  of  this  application,  as  by  the  affidavit  &c.  appears; 
that  the  said  Deft  hath  not  entered  an  appearance  to  the  said  writ,  as 
by  the  certificate  of  the  Central  Office  appears,  although  his  time  for 
so  doing  expired  upon  the  —  day  of  — ;  and  upon  reading  the  said 
petition,  the  said  affidavit,  and  an  affidavit  &c.  of  service  of  the  said 
petition  on  B.,  the  person  with  whom  the  Deft  A.  was  living  at  the 
time  of  the  service  of  the  said  writ  [If  infant  not  residing  with  his 
father,  or  guardian,  and  on  the  father  or  guardian  of  the  said  infant], 
This  Court  doth  order,  that  Mr.  — ,  one  of  the  solrs  of  the  Supreme 
Court,  be  assigned  guardian  to  the  said  Deft  A.,  by  whom  he  may 
appear  and  defend  this  action. 

An  infant  Deft  can  only  enter  an  appearance  by  his  guardian  ad  litem,  and 
no  order  for  his  appointment  is  necessary  (see  post,  pp.  977,  978),  except  in 
cases  where  the  infant  fails  to  appear :  O.  xvi,  18;  Dan.  126. 

For  order  discharging  ^^roian  ad  litem  to  Deft  of  unsound  mind,  he 
haying  become  sane,  and  directing  the  receiver  in  the  cause  to  pay  his  costs 
as  between  solr  and  client,  see  Blythj,  Green,  M.  R,,  30  June,  1876,  A.  1176. 

The  order  for  assignment  of  guardian  ad  litem  to  a  defendant  found  lunatio 
is  usually  obtained  on  petition  of  course,  but  may  be  made  in  Chambers^ 
or  on  motion ;  see  D.  C.  F.  66  et  seq. 

Cons.  Ord.  7,  r.  3,  which  was  substantially  identical  with  O.  xin,  1, 
applied  where  the  infant  was  out  of  the  jurisdiction  :  see  OBrien  v.  Mait^ 
land,  4  D.  F.  &  J.  331 ;  and  in  Lambert  v.  Turner,  10  W.  B.  335 ;  31  L.  J. 
Ch.  494 ;  (followed  in  Turner  v.  Snowdon,  2  Dr.  &  Sm.  265),  V.-C.  K,  where 
the  infant  had  been  served  ex  jur,,  and  the  Pit  had  at  the  same  time  served  a 
notice  on  the  father,  that  if  no  appearance  was  entered  for  the  infant  in  due 
time  an  application  would  be  made  to  the  Court  to  assign  a  guardian,  the 
Vice-Chancellor  allowed  the  order  to  be  drawn  up  without  any  further  notice. 
In  Cookson  y.  Lee,  15  Sim.  302,  where  the  Deft  had  appeared,  the  Court 
allowed  service  of  the  six  days*  notice,  required  then  as  now  by  the  order 
(v.  in/,  p.  978),  on  the  Deft*s  solr. 

And  see  Dan.  126  et  seq, ;  Simpson,  488 ;  D.  0.  F.  56. 
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6.  Inquiry  whether  Action  proper  and  for  the  Infanfa  Benefit. 

lasr  an  mqiiuy  &c.y  whether  this  action  was  properly  instituted,  and 
whether  it  would  be  fit  and  proper  and  for  the  benefit  of  the  infant 
Pits  that  this  action  should  be  further  prosecuted ;  and  in  case  it  shall 
appear  that  it  would  be  for  the  benefit  of  the  infant  Fits  that  further 
proceedings  should  be  taken  in  this  action,  then  Let  an  inquiry  be 
made  whether  D.  is  a  proper  person  to  be  their  next  friend ;  And  if  it 
shall  be  certifidMhat  D.  is  not  a  proper  person,  then  Let  some  other 
person  be  appointed  as  the  next  friend  of  the  said  infants  to  haye  the 
conduct  of  this  action  in  the  place  of  D. ;  And  in  the  meantime  Let  all 
further  proceedings  in  this  action  be  stayed. — See  Fox  y.  Suwerkrop^ 
1  Beay.  583 ;  and  see  SaU  y.  S.^  1  Beay.  686,  where  the  suit  was  dis- 
missed without  reference. 

This  application  is  made  by  a  next  friend  pro  hdc  vice.  For  form,  see 
D.  C.  P.  50. 

For  order  staying  proceedinffs  in  a  suit  improperly  instituted  by  a  straneor, 
after  reference  on  fawer's  appucation,  see  VerUie  y.  Miller,  Y.-O.  B.,  11  l)eb. 
1871,  B.  715 ;  8.  C,  19  W.  E.  406. 

For  order,  on  certificate  that  it  was  not  fit  and  proper,  or  for  the  benefit  of 
the  infant  Pit,  that  the  action  should  be  farther  prosecuted,  dismissing  the 
action  with  costs,  to  be  paid  by  the  next  friend,  see  Be  Elsom,  Thomas  y. 
Eliom,  V.-O.  H.,  6  July,  1877,  A.  1287 ;  W.  N.  (77)  177. 

6.  Inquiry  which  of  TtDO  Actions  is  for  the  Benefit  of  the  Infant. 

Lbt  the  following  &c. :  1.  An  inquiry  whether  these  actions  are 
touching  the  same  matters ;  2.  And  if  so,  An  inquiry  which  of  these 
actions  it  will  be  most  for  the  benefit  of  the  infant  Pits  to  prosecute. 
And  after  such  inquiries  shall  haye  been  made,  such  further  order  shall 
be  made  as  shall  be  just. — ^And  Let  in  the  meantime  all  further  pro- 
ceedings in  both  actions  be  stayed. — See  Macketi  y.  Baylisj  and  Stock' 
man  y.  Baylie,  Y.-C.  B.,  13  Jan.  1872,  B.  66. 

For  form  of  application,  see  D.  C.  F.  51. 

7.  Order  for  Stay  upoti  Terms  of  the  less  beneficial  of  Two  Actions 

instituted  in  an  Infanfs  Name. 

IJpoir  the  application  &c.,  and  the  Judge  being  of  opinion  that  it  is 
not  for  the  benefit  of  the  infant  Pit  that  the  action  of  F.  y.  S.^  1874, 
F.  42,  should  be  continued.  Let  the  Pits  in  the  said  action  of  F.  y.  S,^ 
&c.,  forthwith  take  the  necessary  proceedings  for  staying  the  said 
action  upon  the  terms  that  the  next  friend  of  the  Pits  in  the  said 
action  of  F.  y.  S.  pay  to  the  Defts  their  costs  in  that  action,  such  costs 
to  be  taxed  by  the  taxing  master,  and  the  said  [next  friend']  is  to  be 
at  liberty  to  apply  in  this  action  to  proyide  for  such  costs  and  his  own 
costs  in  that  action. — See  Frost  y.  Ward^  Y.-C.  H.  in  Chambers,  5  Feb. 
1877,  A.  387. 

For  form  of  application,  see  D.  G.  F.  52. 
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8.  Proceedings  in  Stranger^ a  Action  stayed  on  Payment  of  his  Costs — 
Next  Friend  in  Second  Action  discharged^  and  appointment  of 
New  Next  Friend  directed, 

XTfoit  the  application  &c.,  Let  all  farther  proceedings  in  the  first- 
mentioned  action  be  stayed ;  And  Let  the  Deft  pay  to  W.,  the  next 
friend  of  the  infant  Pit,  the  said  Fit's  costs  of  the  first-mentioned  action 
and  of  and  relating  to  this  application,  and  of  the  application  in 
Chambers  to  appoint  a  new  next  friend  hereinafter  directed,  to  be 
taxed  &c. ;  And  Let  the  Deft  be  allowed  such  payment  of  the  said  costs 
on  passing  his  aoooimts  in  the  secondly-mentioned  action ;  And  Let  the 
costs  of  the  Deft  of  the  first-mentioned  action  be  costs  in  the  secondly- 
mentioned  action ;  And  Let  the  Fit  M.  be  discharged  from  being  the 
next  friend  of  the  infant  Fits  in  the  secondly-mentioned  action ;  And 
Let  application  be  made  in  Chambers  for  leare  to  name  a  new  next 
friend  of  the  infant  Fits  in  the  secondly-mentioned  action  in  the  place 
of  the  said  M.— See  Staniland  y.  S.,  M.  B.,  21  Jan.  1864,  B.  109. 

It  is  conyenient  and  less  costiy  to  giye  leaye  by  the  same  order  to  nominate 
a  new  next  friend. 

For  order  staying  proceedings  in  the  first  of  two  suits  on  behalf  of  infants, 
for  the  same  purpose,  and  giying  conduct  of  the  second,  in  which  a  decree 
had  been  obtamed,  to  next  mend  in  first  suit,  see  Kenyan  y.  Oregson,  M.  £., 
Feb.  8,  1866,  A.  341,  reported  as  Kenwm  y.  K.,  85  Beay.  300. 

For  form  of  applLoation,  see  D.  0.  F.  52. 

9.  Iff  ant  Plaintiff' coming  of  Age  and  rqmdiating  Action^  made 

Defendant 

Upon  the  application  of  the  Fit  B.,  Let  the  name  of  the  Fit  B.  be 
omitted  in  all  future  proceedings  in  this  action  as  a  parfy  oo-Plt 
therein;  And  on  the  application  of  counsel  for  the  remaining  Fits, 
Let  the  name  of  the  said  B.  be  inserted  as  a  Deft  in  all  future  pro- 
ceedings in  this  action. — Costs  of  all  parties  to  be  costs  in  the  action. 
—See  Bicknell  v.  J?.,  M.  E.,  30  April,  1863,  A.  1017;  32  Beav.  381 ; 
Orove  y.  Snowdon^  M.  B.  19  Dec.  1871,  A.  3304. 

10.  Amendment  by  striking  out  late  Infant  Plaintiffs  ichOy  on  coming 

of  AgCy  repudiates  the  Action, 
Ufok  the  application  of  the  Fit  A.,  late  an  infant,  but  now  of  full 
age,  and  upon  reading  an  affidayit  of  the  said  A.,  and  an  affidayit  of 
seryice  of  notice  of  this  motion  on  the  Fits,  other  than  the  said  Fit  A. 
\or  and  upon  hearing  counsel  for  the  Fits  other  than  the  Fit  A.],  This 
Court  doth  order  that  the  name  of  the  Fit  A.  be  struck  out  as  a  co-Fit 
in  this  action. — See  Rawlings  y.  Pearson^  M.  B.,  10  July,  1862,  B.  1403. 

For  form  of  application,  see  D.  0.  F.  53. 

K0TE8. 

ACTION  BY  INPAJNT— NEXT  FRIEin). 

By  O.  xyi,  16,  infants  may  sue  as  Fits  by  their  next  friend,  in  the  manner 
heretofore  practised  in  the  Ch.  Diy. ;  and  may  in  like  manner  defend  any 
action  by  their  guardians  appointed  for  that  purpose. 
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By  0.  XYI,  20,  before  the  name  of  any  person  is  used  as  the  next  friend  of 
an  infant  he  must  sisn  a  written  authority  to  the  solr  for  that  purpose ;  and 
snch  authority  is  to  be  filed  in  the  Central  OfiGloe  or  in  the  district  registry, 
if  the  (stuse  or  matter  is  proceeding  therein. 

For  instances  in  which,  under  special  circumstances,  the  written  authority 
was  allowed  to  be  filed  subsequently,  see  A.  G,  t.  Murray^  13  W.  £.  65 ; 
11  L.  T.  332;  1  Ch.  D.  89;  A.  G.  v.  Willahire,  46  L.  J.  Oh.  63. 

The  name  of  a  next  friend,  which  has  been  used  without  his  consent,  may 
be  struck  out  on  bis  application :  Ward  y.  IT.,  6  Beay.  261,  n. 

As  to  such  person's  liability  for  costs,  see  8,  C, ;  Bligh  y.  Tredgett,  6  Dr.  & 
8.  74. 

Eyery  application  on  behalf  of  an  infant  must  be  made  by  a  next  friend : 
Coxy.  Wright,  9  Jur.  N.  S.  981;  32  L.  J.  Oh.  770;  8  L.  T.  631;  2  N.  E. 
436;  11^.11.870. 

An  infant's  next  friend  is  not  required  to  giye  securi^  for  costs :  Hind  y. 
Whiimore,  2  K.  &  J.  468 ;  Pennington  y.  Alvin,  1  Sim.  N.  S.  266 ;  Fellowa  y. 
BarreUy  1  £e.  119 ;  but  in  the  case  of  an  appeal  by  an  insolyent  next  friend 
Becuiil^  may  be  required :  Sioain  y.  Follows,  18  Q.  B.  D.  688. 

An  mfant  who  cannot  procure  a  solyent  next  friend  may,  it  seems,  on 
special  application,  obtain  an  order  for  leaye  to  sue  by  a  next  mend  in/cirmd 
pauperis :  Lindsay  y.  Tyrrell,  2  D.  &  J.  7 ;  24  Beay.  124. 

Penons  proper  to  be  appointed. — ^The  next  friend  or  guardian  ad  litem 
must  not  haye  any  interest  in  the  proceedings  adyerse  to  the  infant :  Gee  y. 
(?.,  12  W.  B.  187  ;  9  L.  T.  667 ;  Leese  y.  Knight,  10  W.  E.  711 ;  and  must  be 
an  independent  person,  and  therefore  connection  with  the  exors  against 
whom  an  admon  action  has  been  brought  on  behalf  of  the  infant  is  a  ground 
for  remoying  h^m  :  Be  Burgess,  B,  y.  Bottomley,  26  Oh.  D.  243,  0.  A. 

A  Deft,  though  his  interests  are  identical  with  those  of  the  infant  Pit, 
cannot  act  as  next  friend :  Anon.,  11  Jur.  268 ;  8  Oh.  D.  691 ;  Letvis  y.  Nobhs, 
26  W.  E.  631 ;  though  a  co-Deft  may  be  appointed  guardian  ad  litem,  pro- 
yided  he  has  no  conflicting  interest :  Bonsfteld  y.  Grant,  11  W.  E.  276 ;  and 
see  Newman  v.  Sel/e,  lb,  764. 

The  next  friend  of  the  Pit  is  not  a  proper  person  to  be  guardian  ctd  litem 
to  the  infant  Deft:  Be  Quirk,  Q.  y.  Q,,  North,  J.,  21  Dec.  1889,  Ee^.  Minutes, 
fo.  187;  nor  the  nominee  of  the  Deft  to  be  next  friend  of  the  Pit:  Be 
Burgess,  sup, 

A  married  woman  is  incapable  of  being  next  friend  or  guardian  ad  litem 
to  an  infant:  Be  Duke  of  Somerset,  Thynne  y.  Bt.  Mawr,  34  Oh.  D.  466 ;  and 
BO  is  a  person  out  of  the  jurisdiction :  Anon,,  18  Jur.  770. 

Powers  of  Hext  Friend  generally.— By  0.  xvi,  21,  **In  all  causes  or 
matters  to  which  any  in&mt  or  person  of  unsound  mind,  whether  so  found 
by  inquisition  or  not,  or  person  under  any  other  disability,  is  a  party,  any 
consent  as  to  the  mode  of  taking  eyidence  or  as  to  any  other  procedure  shall, 
if  giyen  with  the  consent  of  the  Court  or  a  Judge  by  the  next  friend,  guardian, 
oonunittee,  or  other  person  acting  on  behalf  of  tne  person  under  disability, 
haye  the  same  force  and  effect  as  if  such  party  were  under  no  disability  and 
had  eiyen  such  consent.  Proyided  that  no  such  consent  by  any  committee 
of  a  lunatic  shall  be  yalid  as  between  him  and  the  lunatic  unless  giyen  with 
the  sanction  of  the  L.  0.  or  Lords  Justices  sitting  in  Lunacy." 

Where  an  action  has  been  commenced  in  the  name  of  a  person  alleged  to 
be  of  unsound  mind  not  so  found,  by  a  next  friend,  and  such  person  denies 
that  he  is  of  unsound  mind,  and  applies  to  haye  his  name  remoyed  from  the 
record,  the  Oourt  will  direct  an  inquiry  as  to  the  competency  of  the  person 
alleged  to  be  of  unsound  mind :  Howell  y.  Lewis,  40  W.  E.  88 ;  61  L.  J.  Oh. 
89;  66L.  T.  672. 

The  next  friend  of  an  infant  Pit  or  guardian  ad  litem  of  an  infant  Deft  was 
not  a  party  to  the  action  within  0.  xxxi,  12,  and  was  therefore  not  compellable 
to  make  disooyery  as  to  documents:  Be  Corsellis,  Lawton  y.  Elwes,  62  L.  J.  Oh. 
399 ;  31  W.  E.  414 ;  48  L.  T.  426 ;  Dyke  y.  Stephens,  30  Oh.  D.  189 ;  or  to 
tnswer  interrogatories:  Ingram  y.  Little,  11  Q.  B.  D.  261.  And  an  infant 
Pit  or  Deft  could  not  be  compelled  to  answer  interrogatories :  Mayor  y. 
Collins,  24  Q.  B.  D.  361 ;  but  see  now  0.  xxxi,  29,  sup,  yol.  I.  p.  66. 

A  next  friend  is  not  allowed  to  appear  in  person  on  appeal:  Be  Hurst, 
Addison  y.  Tapp,  36  Sd.  Jo.  41 ;  0.  A.  1892. 
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Inqniry  as  to,  and  stay  of^  Prooeedings.— An  inquiry  may  be  directed,  on 

the  application  of  the  Deft  or  of  any  person  acting  as  next  friend  jtto  hoc  vice, 
whether  the  action  is  fit  and  proper  and  for  the  benefit  of  the  infant,  and 
whether  the  next  friend  shomd  be  continued :  Tcwsey  y.  Orovea,  11  W.  B. 
262 ;  1  N.  E.  226 ;  82  L.  J.  Ch.  225 ;  9  Jur.  N.  S.  194 ;  Btchardson  y.  MiUer, 

1  Sim.  133;  Da  Costa  v.  D.,  1731,  A.  272;  3  P.  Wms.  140. 

And  the  discretion  of  the  Judge  of  first  instance  in  directing  the  inquiry 
will  not  be  interfered  with  by  the  Court  of  Appeal :  FensoUi  v.  P.,  22  W-  B. 
461 ;  20  L.  T.  438. 

But  although  there  is  full  jurisdiction  to  stay  an  action  which  has  been 
improperly  instituted  on  behalf  of  an  infant,  the  inquiry  should  not  be 
directed  with  the  judgment  (e.g.,  for  accounts),  so  as  to  mate  the  answer  to 
the  inquiry  dependent  on  the  result  of  tJie  judgment :  Clayton  y.  Clarke^ 
3  D.  f\  &  J.  682 ;  and  an  objection  that  tiie  proceedings  are  not  for  the 
infant's  benefit  must  be  made  before  the  hearing:  Lcicy  y.  BurchnaU^ 
10  L.  T.  408 ;  3  N.  E.  293. 

If  on  the  result  of  the  inquiry  it  appears  that  the  action  is  unnecesBary  or 
improper  it  will  be  stayed ;  or  if  benefidal  to  the  infant,  but  the  person 
instituting  it  as  next  friend  be  unfit  to  conduct  it,  he  will  be  remoyed,  and  a 
new  next  friend  wiU  be  substituted  in  his  place :  see  Nalder  y.  Hawkins^ 

2  M.  &  K,  243 ;  Hetherington  y.  Durard,  sup,  p.  971. 

It  will  not,  howeyer,  be  stayed  upon  a  mere  allesation  of  improper  motiyes, 
especially  where  the  next  friend  is  a  nominee  of  me  infant's  s&ther :  QravaU 
y.  Tann,  15  W.  E.  83. 

As  to  the  form  of  order  where  proceedings  haye  been  taken  in  an  action 
after  it  has  become  defectiye  by  the  birth  of  an  infant  Deft  who  is  a 
necessary  party,  see  Feter  y.  Thomas  P.,  26  Ch.  D.  181 ;  «ttp.  Vol.  I., 
p.  114. 

In  an  admon  action,  where  some  of  the  Defts,  partners  of  the  testator, 
offered  to  pay  the  Pit's  claim  and  costs,  the  Court  remsed  to  stay  proceedings, 
there  being  an  in&nt  Deft,  whose  rights  must  be  proyided  for :  Clegg  y.  C, 
L.  E.,  Ir.  118. 

In  the  P.  Diy.,  before  appointing  a  guardian  to  an  infant  for  the  purpose 
of  instituting  proceedings  on  his  behaS,  the  matter  has  been  referred  to  the 
registrar  to  ascertain  whether  the  proceedings  are  for  his  benefit :  Be  Chaplin^ 
L.  E.  1  P.  &  M.  328 ;  and  where  the  proceedings  affected  the  mother  the 
order  was  not  made  until  she  had  been  cited  to  show  cause  against  the  order : 
The  Goods  of  Jenkins,  L.  E,  1  P.  &  M.  690. 

When  an  infant,  on  attaining  twenty-one,  repudiates  an  action,  his  repu- 
diation relates  back  to  the  commencement  of  the  action,  and  oyerrides  eyery- 
thing  done  in  it:  Dunn  y.  D.,  7  D.  M.  &  G.  25;  3  Drew.  17. 

On  his  application  after  attaining  twenty-one,  the  record  may  be  altered 
by  striking  out  his  name  as  Pit,  and  (on  me  application  of  the  remaining 
Pits)  by  inserting  his  name  as  a  Deft  in  all  future  proceedings :  see  Bicknell 
y.  B,,  32  Beay.  381 ;  Bowlings  y.  Pearson,  sup.  Forms  9,  10,  p.  974. 

If  more  than  one  action  has  been  instituted  for  the  same  purpose  on  behalf 
of  an  infant,  an  inquiry  which  of  such  actions  is  most  for  the  infant's  benefit 
will,  before  decree,  be  directed :  see  SuUivan  y.  S.,  2  Mer.  40;  Mortimer  y. 
West,  1  Swa.  358 ;  and  Forms  6,  7,  sup. 

And  generally  l^e  action  in  which  the  mother  or  a  relatiye  is  a  next  friend 
will  be  preferred  to  that  of  a  stranger,  and  allowed  to  proceed  while  the  other 
is  stayed :  Harris  y.  Lightfoot,  10  W.  E.  31 ;  Virtue  y.  Miller,  19  W.  E.  406 ; 
Staniland  y.  8.,  sup.  Form  8,  p.  974 ;  or  the  conduct  of  the  stranger  next 
friend's  action,  in  which  judgment  has  been  first  obtained,  may  be  giyen  to 
the  relative  next  friend :  Frost  y.  Ward,  2  D.  J.  &  S.  70. 

It' is  often  for  the  infant's  benefit  that  proceedings  should  not  be  carried 
on  by  a  next  friend  who  is  friendly  to  the  accounting  Deft,  and  leaye  was 
giyen  to  the  next  friend  in  another  action  to  apply  for  the  conduct  of  the 
mendly  action  in  which  a  judgment  had  first  been  obtained :  Kenyon  y.  K., 
35  Beay.  300 ;   Virtue  y.  Miller,  sup. 

And  see  sup.  Chap.  XXXTY.,  "Transfeb,  CoKSOUDATioir,  AiiD 
EEHoyAL,"  pp.  825  et  seq, 

Bemoval  of  Next  Friend. — ^A  next  friend  will  not  be  remoyed  merely 
because  he  is  connected  with  the  Defts  by  being  derk  to  i^eir  solr :  Lloyd  y. 
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jyavit»,  10  Jut.  N.  S.  1041 ;  8  N.  R.  700 ;  10  L.  T.  183 ;  nor  becaiue  he  is 
nearly  related  to  the  Deft :  Piffard  t.  Beehy,  14  W.  E.  948 ;  nor  is  relation- 
Bhip  to  an  aooounting  party  in  the  suit  per  ae  a  ground  for  his  removal : 
Sandford  v.  8.,  11  W.  B.  336;  9  Jur.  N.  S.  298;  8  L.  T.  194;  but  see 
Fiffard  v.  Beehy,  sup. 

The  Court  has  jurisdiction  to  remove  a  next  friend  for  improperly  con- 
ducting the  action,  but  he  is  entitled  to  an  opportunity  of  being  neard  :  Be 
dyneUis,  LawUm  v.  Elwea,  32  W.  E.  965;  50  L.  T.  703;  and  he  may  be 
removed  if  he  improperly  refuses  to  api>eal :  Du  Puy  v.  Wels/ord,  28  W .  E. 
762;  42L.  T.  730. 

The  fact  that  an  action  has  been  brought  on  behalf  of  an  infant  without 
communication  with  the  father,  and  without  his  knowledge,  is  sufficient 
ground  for  removing  the  next  friend :  Wool/  v.  Pemberton,  6  Ch.  D.  19 ;  37 
L.  T.  328 ;  25  W.  E.  873 ;  but  even  though  the  action  was  brought  with  the 
authority  of  the  father,  the  next  friend,  not  having  acted  improperly,  was 
removed  after  the  father's  death,  and  the  mother  of  the  infant  substituted 
as  next  friend  on  her  application :  Hutchinson  v.  Norwood^  31  Ch.  D.  237. 

Hew  Hext  Friend.-;-ni>on  the  death  of  a  next  friend  the  infant's  nearest 
paternal  relative  is  entitlea  to  nominate  a  new  next  friend,  and  the  order  is 
obtained  of  course  without  any  affidavit  of  fitness :  Talbot  v.  T.,  17  £q.  347  ; 
and  see  Dan.  122;  D.  C.  F.  48. 

On  the  marriage  of  a  Pit,  sister  and  next  friend  of  the  infant  co-Pits,  the 
Court  ordered  a  new  next  friend  (not  the  husband)  to  be  appointed,  and  the 
former  next  friend  and  her  husband  to  be  made  Defts:  Jones  v.  J*,  17 
W.  E.  1003. 

Costs  of  Hext  Friend.— Though  the  next  friend  of  an  infant  is  primd  facie 
entitled  to  recover  his  costs  against  the  infant  if  the  action  is  proper,  or  for 
such  part  of  it  as  is  proper,  a  next  friend  instituting  an  action  which  is  not 
for  the  benefit  of  the  infant  may  be  deprived  of  his  costs  up  to  judgment : 
Clayton  Y.  Clarke,  3  D.  F.  &  J.  682 ;  Pritchard  v.  Boberts,  17  Eq.  222 ;  or  if 
the  action  is  unnecessary  and  improper,  and  the  next  friend  might  with 
reasonable  care  have  known  it  to  he  so,  he  is  liable  to  pay  the  costs  per- 
sonally:  Campbell  v.  (7.,  2  My.  &  Or.  25 ;  Pearcey.  P.,  9  Tes.  548 ;  Be  Elsom, 
Thomas  v.  Elsom,  W.  N.  (77)  177 ;  Simpson,  Infants,  483 ;  and  see  Palmer 
v.  Walesby,  3  Ch.  732  ;  Be  Fish,  Bennett  v.  B.,  (1893)  2  Ch.  413,  422,  C.  A. ; 
Be  Hidcsy  Lindon  v.  Hemery,  W.  N.  (93)  138. 

The  order  for  the  next  friend  to  pay  costs  is  final  against  him  personally, 
unless  the  question  how  they  are  to  be  borne  is  reserved  in  the  order :  Caley 
V.  C,  25  W.  B.  528. 

The  next  friend  of  an  infant  cannot  have  costs  as  between  solr  and  client 
out  of  a  fund  to  which  the  infant  is  only  entitled  in  reversion ;  in  such  a  case 
party  and  party  costs  onl^  will  be  allowed,  and  the  next  friend  will  be  at 
liberty  to  apply  for  the  difference  when  the  reversion  faUs  in :  DamantT* 
Eennell,  33  Ch.  D.  224 ;  Be  Burton,  B.  v.  B,,  W.  N.  (87)  106. 

Though  a  next  friend  of  an  infant  is  not  required  to  give  security  for  costs, 
a  retiring  next  friend  maj  be  required  to  give  security  or  to  satisfy  the 
Court  that  the  new  next  fnend  is  oi  substance  and  respectability :  Davenport 
v.  Z>.,  1  8.  &  S.  101 ;  Harrison  v.  if.,  5  Beav.  130. 


▲OnOir  AOAIKST  DTFANT— OUABDIAN  AD  LITEK. 

By  O.  IX,  4,  in  the  case  of  an  infant  Deft,  service  on  his  father  or  guardian, 
or,  if  none,  then  upon  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  is,  shall,  unless  otherwise  ordered,  be  deemed  good  service  on 
the  infant ;  provided  that  the  Court  or  Judge  may  order  that  service  made  or 
to  be  made  on  the  infant  shall  be  deemed  good  service. 

Service  at  the  house  of  an  infant's  mother  and  stepfather  (see  Hitch  v. 
Wells,  8  Beav.  576),  and  in  the  case  of  an  undergraduate,  service  on  the 
head  of  his  college,  have  been  held  sufficient :  Christie  v.  Cameron,  2  Jur. 
N.  8.  635 ;  25  L.  J.  Ch.  488 ;  4  W.  E.  589. 

By  O.  XYi,  18,  "An  infant  shall  not  enter  an  appearance  except  by  his 
guardian  ad  litem.  No  order  for  the  appointment  of  such  guardian  shsdl  be 
necessaiy,  bat  the  solr  applying  to  enter  such  appearance  shall  make  and 
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file  an  affidavit  in  the  Form.  No.  8  in  Appendix  A.  Part  11.,  witili  Buch. 
tions  as  circmnstanoes  may  reqnire." 

By  r.  19,  *^  'Every  infant  served  with  a  petition  or  notice  of  motion,  or  sum- 
mons in  a  matter,  shall  appear  on  the  hearing  thereof  by  a  guardian  ad  liUm 
in  all  cases  in  which  the  appointment  of  a  special  guardian  is  not  provided 
for.  No  order  for  the  appomtment  of  such  guardian  shall  be  necessary,  but 
the  solr  by  whom  he  appears  shall  previously  make  and  file  an  affidavit  as  in 
the  hist  rule  mentioned." 

By  O.  xni,  1,  **  Where  no  appearance  has  been  entered  to  a  writ  of  snm- 
mons  for  a  Deft  who  is  an  infant,  or  a  persou  of  unsound  mind  not  so  found 
by  inquisition,  the  Pit  shall,  before  further  proceeding  with  the  action  against 
the  Deft,  apply  to  the  Court  or  a  Judge  for  an  order  that  some  proper  person 
be  assigned  guardian  of  such  Deft,  by  whom  he  may  appear  and  aefend  &e 
action.  But  no  such  order  shall  be  made  unless  it  appears  on  the  hearing  of 
such  application  that  the  writ  of  summons  was  duly  served,  and  that  notice 
of  the  application  was,  after  the  expiration  of  the  time  for  appearance,  and 
at  least  six  clear  days  before  the  day  in  such  notice  named  tor  hearing  the 
application,  served  upon  or  left  at  the  dwelling-house  of  the  person  with 
whom  or  under  whose  care  such  Deft  was  at  the  time  of  serving  such  writ 
of  summons ;  and  also  (in  the  case  of  such  Deft  being  an  infant  not  residing 
with  or  under  the  care  of  his  father  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  father  or  guudian,  if  any,  of  such  mfant,  unless  the 
Court  or  Judge  at  the  time'  of  hearing  such  application  shall  dispense  with 
such  last-mentioned  service."    As  to  mode  of  application,  v.  aup.  p.  972. 

By  analogy  to  this  rule,  a  guardian  ad  litem  to  a  Deft  may,  if  necessary, 
be  appointed  at  the  instance  of  a  co-Deft :  Re  Dawaon,  Johnston  v.  Hill,  41 
Oh.  D.  416. 

And  the  rule  is  applicable  to  procedure  by  originating  summons :  Be  Pepper ^ 
53  L.  J.  Ch.  1054 ;  60  L.  T.  680 ;  32  W.  B.  765. 

It  is  to  be  observed  that  under  this  rule  the  Pit  is  compelled  to  apply  for 
the  appointment  of  a  guardian.  The  old  rule  was  permissive :  see  Taylor  t. 
Fede,  29  W.  B.  627 ;  44  L.  T.  614. 

Where  the  Pit  signs  judgment  for  default  of  appearance,  not  knowing  that 
the  Deft  is  an  infant,  it  is  a  matter  entirely  for  the  discretion  of  the  Court 
whether  such  judgment  should  be  set  aside :  Fumival  v.  Brooke,  49  L.  T. 
134. 

As  to  procedure  by  motion  for  judgment  or  notice  of  trial  against  an 
infant  Deft,  v.  aup.  Vol.  L,  p.  180. 


Section  II. — Showing  Causb  against  JuDGifENT, 

1.  Judgment  Nisi  against  Infant. 

And  this  judgment  is  to  be  binding  on  the  Deft,  the  infant,  imleas 
on  being  served,  after  he  shall  have  attained  the  age  of  twenty-one 
years,  with  subpcena  to  show  cause  against  this  judgment,  he  shall 
within  six  months  from  the  service  of  such  subpoena  show  unto  thia 
Court  good  cause  to  the  contrary. — Lucas  v.  Clark^  V.-O.  W.,  6  Nov- 
1864,  B.  2507. 

2.  Judgment  Absolute  against  late  Infant, 

Upon  motion  &o.,  by  counsel  for  the  Pit,  who  alleged  that  the  Deft 
A.  attained  the  age  of  twenty-one  years  on  the  —  day  of  — ^  and  that 
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the  said  Deft  was  on  the  —  day  of  —  duly  ser7ed  with  a  subpoBna  to 
show  cause  against  the  judgment  dated  &c.,  as  by  the  affidavit  of  &c., 
filed  &c.y  appears,  and  no  cause  haying  been  shown  to  the  contrary 
thereof,  as  by  the  registrar's  certificate  also  appears,  and  upon  reading 
the  said  judgment,  affidavit,  and  certificate  \_Enter  usual  evidence  of 
0^0],  This  Court  doth  order  that  the  said  judgment  be  made  absolute 
against  the  Deft  A.  [and  if  for  foreclosure,  that  the  Deft  A.  from 
henceforth  stand  absolutely  debarred  and  foreclosed  &c.]. — See  Steward 
V.  Fish,  M.  E.,  18  Jan.  1872,  B.  202;  Fell  v.  Jackson,  V.-C.  E.,  27 
Nov.  1823,  A.  143. 

For  order  on  motion  by  infant  on  coming  of  age  for  leave  to  put  in  new 
answer,  see  Kelsall  v.  A.,  L.  0.  1833,  A.  913;  2  M.  &  K.  409;  and  see 
CodHngUm  v.  Johnstone,  V.-C.  E.,  26  Nov.  1834,  A.  361. 

For  forms  of  subpoena  to  show  cause,  and  of  prsecipe,  see  D.  C.  E.  59,  60. 
The  subpoena  is  not  to  be  served  till  the  infant  is  twenty-one. 


3.  Judgment  far  immediate  'Foreclosure  Absolute  against  Infant  and 
Married  Woman^  Plaintiff  paying  their  CostSj  and  Court  de^ 
daring  it  for  their  Benefit. 

Aim  the  Pit  by  his  counsel  offering  to  pay  unto  the  Defts  S.,  and  L. 
his  wife,  and  O.  the  infant,  their  costs  of  this  action  as  between 
sob  and  client,  upon  an  absolute  judgment  of  foreclosure  being  now 
made  as  against  them ;  And  the  Deft  S.  by  his  counsel  disclaiming  all 
interest  in  the  estate  comprised  in  the  indenture  of  mortgage  in  the 
pleadings  mentioned,  dated  &o.,  and  consenting  to  an  absolute  judg- 
ment ;  And  counsel  for  the  Deft  L.,  the  wife  of  the  said  8.,  and  for  the 
Deft  G.,  the  infant,  not  asking  for  liberty  to  redeem  the  mortgaged 
hereditaments,  or  for  any  account  of  what  is  due  to  the  Pit,  Declare 
that  it  will  be  for  the  benefit  of  the  Defts  L.,  and  of  G.,  the  infant,  to 
accept  the  said  offer ;  And  Let  the  Defts  8.,  and  L.  his  wife,  and  G., 
the  infant,  from  henceforth  stand  absolutely  debarred  and  foreclosed 
ftc. ;  And  Let  the  Pit  B.  pay  unto  the  Defts  &c.  respectively  their  costs 
of  this  action  to  be  taxed  &c. — 8ee  Billson  v.  Scotty  V.-O.  W.,  19  April, 
1856,  A.  1017;  Croxon  v.  Lever,  12  W.  E.  237;  Bennett  y.  Harfoot, 
V.-C.  8.  1871,  A.  948;  19  W.  R.  428;  24  L.  T.  86;  Barnard  v. 
Bowyer,  North,  J.,  1  Aug.  1887,  A.  1961 ;  Wolverhampton  and  Stafford- 
ihire  Banking  Co.  y.  Oeorge,  North,  J.,  25  Oct.  1883,  £.  1450;  24 
Ch.  D.  707. 


4.  Foreclosure  Absolute  against  Infant  on  Payment  of  his  Costa. 

XJpoK  motion  &o.,  by  counsel  for  the  Pit,  who  alleged  &o.,  and  upon 
hearing  counsel  for  the  Deft  A.  B.,  an  infant,  by  C.  D.,  his  guardian, 
and  upon  reading  &c.,  the  Pit,  by  his  counsel,  offering  to  pay  to  the 
guardian  of  the  said  infant  Deft,  £ —  for  his  costs  of  this  action,  and 
£—  towards  the  said  infant's  costs  of  the  plan  and  terrier  of  the  B. 
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Estates,  upon  an  order  being  now  made  absolutely  foreclosing  the  said 
infant  Deft  as  if  he  were  of  age,  and  without  reserving  to  him  the  right 
to  show  cause  against  the  said  judgment  within  six  months  after  ser- 
vice of  notice  of  the  said  judgment  on  him,  after  he  shall  haye  attained 
the  age  of  twenty-one  years ;  And  this  Court  being  of  opinion  that  it 
will  be  for  the  benefit  of  the  said  infant  Deft  that  the  said  ofier  should 
be  accepted,  and  that  such  order  absolutely  foreclosing  him  without 
reserving  to  him  such  right  as  aforesaid  should  now  be  made,  Doth 
Declare  that  it  will  be  for  the  benefit  of  the  said  Infant  to  accept  such 
offer,  and  that  such  order  absolutely  foreclosing  him  should  now  be 
made  without  reserving  such  right  as  aforesaid ;  And  Let  the  Defis 
henceforth  stand  absolutely  foreclosed,  &c. — Barnard  y.  Bowyer^ 
North,  J.,  1  Aug.  1887,  A.  1961. 


6.  Ibreclomre  Nisi — Conveyance  tchen  Infant  attains  Tujenty 

Day  to  show  Cause, 

Upon  motion  for  judgment  &c.,  by  counsel  for  Fit,  Dedare  as  in 
ordinary  equitable  mortgage  action. — Take  usual  account. — Declare 
that  what  shall  be  certified  to  be  due  is  a  charge  upon  the  said  here- 
ditaments.— Usual  redemption  provision — ^in  default  foreclosure,  and, 
in  case  of  foreclosure.  Declare  Fit  will  be  absolutely  entitled  to  the 
said  hereditaments,  and  to  haye  an  absolute  conyeyance,  Direct  Defts 
to  deliyer  up  possession,  and  also  (as  to  infant  Deft  on  attaining  twenty- 
one)  to  execute  conyeyance. — Usual  provision  for  infant  Deft  to  show 
cause  against  judgment  within  six  months  after  service  of  subpcBua  &c. 
—Mellor  y.  Porter,  Kay,  J.,  14  Dec.  1883,  B.  1763;  S.  C,  25  Ch.  D, 
158. 


6.  Ibreclosure  of  Equitable  Mortgage  against  unborn  Infant  Children 
of  Third  Mortgagee — Such  unborn  Infants  declared  Trustees — 
Person  appointed  to  Convey. 

This  action  &c.,  and  Defts  W.  F.  and  W.  J.  H.  {mortgagors)  by  their 
counsel  not  desiring  to  redeem  the  premises  assigned  by  the  deed  of 
80  June,  1870,  in  the  pleadings  mentioned,  and  submitting  to  an 
immediate  foreclosure  order.  Direct  foreclosure  of  Defts  W.  F.  and 
W.  J.  H. — ^Direct  Deft  J.  L.  {second  mortgagee)  to  redeem  in  six  months 
or  be  foreclosed. — Direct  Defts  A.  W.  0.  W.  and  0.  W.  {third  morU 
gagees)  to  redeem  in  three  months  or  be  foreclosed. — ^But  in  default  of 
such  last-mentioned  payment  being  made,  This  Court  doth  declare  that 
the  Fits  {first  mortgagees)  will  be  entitled  to  the  said  hereditaments  free 
and  clear  of  and  from  all  right,  title,  interest  and  equity  of  redemption 
of  the  last-named  Defts  of  and  into  the  same,  and  in  that  case  This 
Oourt  doth  declare  that  the  interests  of  all  and  eyeiy  child  hereafter  to 
be  bom  of  the  Deft  A.  W.  0.  W.  will  be  interests  of  a  trustee  within 
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the  meaning  of  the  Trustee  Act,  1860  {now  1893),  And  doth  hereby  ap- 
point H.  H.,  of  the  N.  P.  Bank  of  England  in  the  city  of  G—  to  convey 
on  their  behalf  such  interests  accordingly  to  the  Pits  free  from  all  right 
or  equity  of  redemption  of  any  such  child  or  children. — See  Coleman 
V.  LUweUin,  Pearson,  J.,  14  May,  1884,  A.  1676. 


7.  Foreclosure  ofEquitahh  Mortgage  against  Infant  Meir^t^Law — 
Infant  declared  a  Trustee — Person  appointed  to  convey. 

TJsuAi.  aoeoimt ;  And  npon  the  Def ts  paying  to  the  Pits  what  shall 
be  certified  to  be  due  to  them  &c.  within  &c.,  the  Pits  to  deliver  up  all 
deeds  &c. ;  Declare,  that  in  default  of  such  payment  by  the  time  afore- 
said the  Pits  wiU  be  entitled  to  the  said  hereditaments  free  and  dear 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption  of, 
in,  and  to  the  same,  and  to  have  an  absolute  conveyance  thereof 
accordingly  ;  And  in  that  case,  declare  that  the  infant  Deft  P.  will  be 
a  trustee  within  the  meaning  of  the  Trustee  Act,  1860  {now  Trustee 
Act,  1893),  for  the  Pits  of  the  hereditaments  in  the  statement  of  claim 
mentioned;  And  thereupon  Let  the  Deft  0.  {executrix  of  deceased 
nwrtgagor  and  mother  of  Infant),  on  her  own  behalf  and  on  behalf 
of  the  said  infant  Deft,  execute  a  conveyance  thereof  to  the  Pits, 
such  conveyance  to  be  settled  by  the  Judge  in  case  the  parties  difPer. 
— ^liberty  to  apply. — Foster  v.  Parker ,  M.  R,  26  Jan,  1878,  A.  147  ; 
8  Ch.  D.  147. 

In  this  case  the  legal  estate  had  descended  on  the  infant  heir  by  reason  of 
the  disclaiiner  of  the  trustees  of  the  will ;  but  in  Backhouse  v.  ffomsey,  M.  B., 
20  Dec.  1880,  A.  1459  Preferred  to  in  Mellor  v.  Porter ^  sup,  p.  980),  wmch  was 
the  case  of  an  equitable  mortgage  where  the  legal  estate  was  vested  in  the 
in&int  heirs  of  the  mortgagor,  the  judgment  contained  a  direction  that  the 
infant  Defts,  upon  attaining  twenty-one,  should  execute  a  proper  conveyance 
to  be  settled  by  the  Judge,  and  gave  a  day  to  show  cause. 

Where  the  devolution  of  the  mortgagee  s  estate  has  occurred  subsequently 
to  the  Land  Transfer  Act,  1897  (60  &  61  Y.  c.  66),  this  form  will  generally 
be  inapplicable  :  v.  inf,  pp.  1220,  1397,  1398. 

For  orders  for  mortgage  of  a  lunatic's  estate,  and  for  the  exercise  by  the 
committee  on  behalf  of  a  lunatic  mortgagee  of  the  power  of  sale  contained 
in  the  mortgage  and  realization  of  the  amount,  see  Elmer,  Lunacy,  209, 
210. 


NOTES. 
IMPKAOHIKO  AND  SHOWTNO  CAtTSE  AGAINST  JXTDGMBNT. 

InfEuit  Plaintiff. 

In  general,  an  infant,  either  Fit  or  Deft,  is  as  much  bound  by  a  judgment 
as  an  adult :  Chregory  v.  Molesworth,  3  Atk.  626 ;  Sheffield  v.  2).  Buckingham, 
West,  684;  Bennety.  Lee,  2  Atk.  631;  Simpson,  601,  602;  even  though  it 
has  been  irregularly  obtained,  especially  when  acquiesced  in  for  some  time 
and  acted  upon  in  subsequent  proceedings:  see  Moriaon  v.  Jf.,  4  My.  &  Or. 
216. 

Bat  under  extraordinary  circumstances  (as  of  fraud,  gross  negligence, 
error,  or  new  matter),  an  infant  Fit  has  been  allowed  to  show  cause  against 
a  dsCToe  dismissing  his  bill :  see  Napier  j.  L,  Effingham,  2  F.  Wms.  402; 

VOL.  n,  3  s 
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4  Bro.  P.  0.  340;  Cartw  y.  JohMkm,  2  Sch.  &  Lef.  280,  292;  and  this  applies 
to  infant  Defta  also. 

He  is  not  to  suffer  by  negligence  or  want  of  knowledge  on  the  part  of  his 
next  friend,  and  may  impeach  a  judgment  founded  on  error  in  the  facts,  with- 
out being  required  to  produce  the  usual  evidence  that  the  facts  relied  on 
were  not  known,  and  could  not  have  been  discovered  with  reasonable  dili- 
gence :  Re  Hoghtouy  H,  v.  Fiddey,  18  Eq.  573. 

Though  in  general  bound  by  iiie  acts  of  his  solicitor  [TiUciUon  y.  Ear- 
gravty  3  Madd.  495),  an  infant  nas  been  held  not  bound  by  a  submission  or 
offer  contained  in  his  bill  by  the  mistake  of  persons  acting  on  his  behalf : 
BerU  y.  ;S^^  Ehrfy  2  P.  Wms.  386 ;  nor,  it  has  been  said,  is  he  to  be  pre- 

J'udiced  by  the  prayer  being  improperly  framed :  Walker  y.  Taylor ,  8  Jur. 
iT.  S.  681,  682. 

In  matters  relating  merely  to  procedure,  or  to  the  conduct  of  the  action, 
the  next  friend  or  guardian  is  competent,  with  the  consent  of  the  Court,  to 
act  so  as  to  bind  the  infant :  O.  xyi,  21,  sup,  p.  975. 

An  infant  Pit  coining  of  age  during  the  progress  of  the  action,  and  dis- 
approying  of  the  proc^ddings,  cannot  appear  by  counsel  separately  from  his 
co-Pits,  and  can  only  repudiate  by  making  a  special  application  for  the 
purpose :  Ballard  y.  WhiUy  2  Ha.  158. 

In&nt  Befendant—Bay  to  show  Cause. 

Independently  of  the  ri^ht  of  an  infant  Deft,  without  waiting  till  he  came 
of  age,  to  impeach  by  original  bill  a  decree  obtained  against  him  by  fraud 
and  collusion,  or  error  XHichmond  y.  Tayleur,  1  P.  Wms.  734 ;  Loyd  y. 
Mansell,  2  P.  Wms.  73  ;  Carew  y.  Johnston,  2  Sch.  &  Lef.  292 ;  Shepherd 
y.  D.  Buckingham^  West,  685),  a  day  six  months  after  he  came  of  age  was 
given  to  him  to  show  cause  against  a  decree :  Simpson,  502 ;  Dan.  128, 
129. 

Although,  according  to  the  general  rule,  an  infant  on  coming  of  age  was 
entitled  to  put  in  a  new  answer  raising  a  different  case ;  and  under  special 
circumstances  leave  has  been  given  to  the  infant  before  coming  of  age  to  put 
in  a  new  answer,  and  make  a  better  defence  (see  Bennet  v.  Lee^  2  Atk.  529 ; 
Savage  v.  Carroll^  1  Ba.  &  Be.  548) ;  this  was  not  allowed  in  foreclosure  suits 
(see  Kelsall  y.  if.,  2  M.  &  K.  409,  414),  and  the  infant  was  not  permitted  at 
twenty-one  to  unravel  the  account,  nor  even  to  redeem,  but  was  confined  to 
showing  errors  in  the  decree :  Mallack  v.  Oalton,  3  P.  Wms.  352 ;  and  see 
Lyne  v.  William  Ih.  n. ;  Bp,  Winton  v.  Beavor,  3  Ves.  317 ;  Williamson  v. 
Gordon,  19  Ves.  114.  . 

In  actions  by  or  against  an  infant,  and  also  in  actions  against  him  as  heir 
to  any  deceased  ancestor,  a  dilatory  plea  might  be  put  in  by  either  party 
praying  that  the  parol  might  demur,  t.e.,  that  proceedings  be  stayed  until  the 
infant  had  attained  his  full  age  :  see  Flasket  y.  Beehy,  4  East,  485 ;  Price  t. 
Carver,  3  My.  &  Or.  157,  161,  162. 

By  the  Debts  Eecovery  Act,  1830  (11  G.  IV.  &  1  W.  IV.  c  47),  s.  10,  it  is 
provided  that,  in  any  action,  suit,  or  other  proceeding  by  or  against  an  infant, 
**  the  parol  shall  not  demur,''  and  the  action,  &c.,  shall  be  prosecuted  in  the 
same  manner  as  '*  where,  according  to  law,  the  parol  did  not  demur; "  by 
s.  11,  imder  decree  for  sale  for  payment  of  debts,  the  Court  may  direct  and 
compel  infants  to  convey  absolutely ;  and  by  s.  12,  life  tenants  or  persons 
havmg  limited  interests  may  be  directed  to  convey  the  fee  simple  or  other 
the  wnole  interest. 

For  orders  under  s.  11,  upon  an  infant  heir  to  convey,  see  Mitchell  y. 
Reynolds,  V.-C.  P.,  21  Nov.  1851,  B.  67 ;  and  under  tJie  Debts  Eecove^  Act, 
1839  (2  &  3  V.  c.  60),  s.  1  (extending  the  provisions  of  11  G.  IV.  &  1  W.  IV. 
0.  47,  ss.  11,  12,  to  authorizing  mortgages  as  well  as  sales  of  the  estates  of 
infant  devisees),  see  Powell  v.  Lewis,  V.-C.  P.,  20  Dec  1851,  B.  164. 

But  the  *' parol  demurring,"  and  giving  a  day  to  show  cause,  not  being 
synonymous  terms,  s.  11  of  1  W.  IV.  c.  47,  has  teen  held  not  to  affect  the 
infant  s  right  to  a  day  to  show  cause  against  the  decree  (including  a  decree 
of  f oreclosiu'e)  except  in  cases  where  the  legal  estate  of  property  was  by  the 
decree  taken  from  tne  infant  and  ordered  to  be  sold  for  payment  of  4ebts  due 
to  the  general  creditors  of  a  deceased :  Price  v.  Carver,  3  My.  &  Cr.  157,  163 
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(a  case  of  equitable  moitgage) ;  KtUaU  y.  iT.,  2  M.  &  K.  409 ;  Schd^fidd  y. 
ffeafield,  1  Sun.  670 ;  8  Sm.  470. 

And  aocordinf^ly  the  light  to  a  day  to  show  cauise  was  held  to  remain 
unaffected  in  emts  in  whidi  the  decree  required  some  act  to  be  performed 
by  the  infant,  e.g.,  the  execution  of  a  oonyeyance,  as  in  a  suit  for  fore- 
closure of  an  equitable  mortgage  :  WaUh  y.  Trevanion,  16  Sim.  181 ;  Pish, 
Mort  s.  2025 ;  Bobbins,  1055. 

Where  a  sum  had  been  ^tireoted  in  a  creditor's  suit  to  be  raised  by  mort- 
gage by  an  infant  for  payment  of  his  ancestor's  debts,  the  Court  held  it  had 
not  jurisdiction,  under  1  W.  IV.  c.  47,  and  2  &  3  Y.  c.  60,  to  extend  the 
sum  so  as  to  include  money  for  repairs,  though  necessary  in  order  to  obtain 
an  adyance  upon  mortgage,  which  was  more  beneficial  to  the  infant  than  a 
sale:  Hill  y.  Mauricef  1  Dr.  &  S.  214.  The  costs  of  an  action  to  execute  a 
will  may  be  raised  by  mortgage  or  sale :  Mandeno  y.  Jf.,  Kay,  ii. 

For  cases  in  which,  under  the  aboye  Acts,  a  sale  or  mortgage  to  pay  debts 
and  oonyeyanoe  has  been  directed,  and  conyeyance  by  infant  eniorced,  or 
directed  to  be  made  on  his  behalf,  see  Scholefield  y.  HeaJUld,  Holme  y. 
WiUiaTM,  8  Sim.  470,  557 ;  Penny  y.  PreU)r,  9  Sim.  135 ;  Smethurst  y.  Long^ 
worthy  2  Ke.  603;  Price  y.  Carver,  8  My.  &  Or.  157,  163 ;  Mahon  y.  Dawson, 
2  Dr.  &  W.  286;  Miller  y.  Knight,  1  Ke.  129 ;  Thomas  y.  Gtoynne,  8  Beay. 
312 ;  9  Beay.  275 ;  Walters  y.  Jackson,  12  Sim.  278. 

The  Acts  11  G.  IV.  &  1  W.  IV.  c.  47 ;  2  &  3  V.  c.  60 ;  11  &  12  V.  c.  87, 
ihouf  h  not  repealed  by  the  Trustee  Acts,  1850  and  1852  Tnow  replaced  by 
the  Ixustee  Aci,  1893),  haye  been  so  exteoided  or  superseaed  by  them  that 
resort  to  them  will  seldom  be  necessary. 

For  the  proyisions  of  the  Trustee  Act,  1893,  and  for  the  forms  and  cases 
thereunder,  see  inf.  Chap.  XLT.,  **  Tbustbes."  The  effect  of  the  Act  being 
to  bind  the  infant's  rignt,  both  legal  and  equitable,  by  the  judgment,  the 
right  to  the  day  to  show  cause  should,  it  has  been  suggested,  accordingly 
cease :  see  Fish.  Mort.  s.  2025 ;  but  see  Bobbins,  1053  et  seq. 

Although  in  the  case  of  foreclosure  of  a  legal  mortgage  a  conyeyance  from 
the  infant  is  not  required,  the  right  of  the  imant  to  a  day  to  show  cause  was, 
in  Newbury  y.  Marten,  15  Jur.  166 ;  46  L.  T.  521 ;  W.  N.  (82)  78,  held  to  be 
unaffected  by  the  Trustee  Act,  1850 ;  and,  notwithstanding  what  is  said  by 
V.-C.  Stuart  in  Bennett  y.  Harfoot,  inf.,  this  has  been  followed  in  practice ; 
and  in  (fray  y.  Bell,  30  W.  E.  606,  Fry,  J.,  in  the  case  of  foreclosure  of  a 
legal  mortage,  gaye  the  infant  Deft  a  day  to  show  cause ;  and  in  Mellor  y. 
Porter,  25  Ch.  D.  158,  explaining  Foster  y.  Parker,  Form  7,  sup.,  and  follow- 
ing Price  y.  Carver,  sup.,  and  Backhotue  y.  Homsey,  sup.  p.  981,  in  the  case 
of  an  equitable  mortgage  by  deposit,  a  day  to  show  cause  was  similarly  giyen 
by  Kay,  J.,  and  it  was  said  that  sect.  30  of  the  Trustee  Act,  1850  (now  re- 
plaoed  by  sect.  31  of  the  Trustee  Act,  1893),  ouj^ht  to  be  held  to  apply  in  all 
cases  where  there  was  a  judgment  against  an  infant  for  an  immediate  con- 
yeyance, but  that  that  was  not  the  form  of  a  judgment  for  foreclosure  in  the 
case  of  an  equitable  mortgage ;  and  see  Simpson,  503. 

In  Bowra  y.  Wright,  4  Dr.  &  S.  265  (a  partition  suit),  instead  of  giying  the 
infant  a  day  to  show  cause,  the  Court  declared  that  after  the  making  of  the 
partition  the  infant  would  be  a  trustee  within  the  Trustee  Act,  s.  30,  of  such 
parts  of  the  property  as  should  haye  been  allotted  in  seyeralty  to  the  other 
parties;  and  this  is  uie  present  practice. 

But  where  it  is  clearly  for  the  benefit  of  the  infant  so  to  do,  the  Court  has 
made  a  decree  without  giying  a  day  to  show  cause.  Thus,  in  Croxon  y.  Lever, 
12  W.  B.  237;  9  L.  T.  597 ;  10  Jur.  N.  S.  87 ;  3  N.  B.  238,  where  at  .the 
hearing  of  a  foreclosure  suit  against  the  infant  heir-at-law  it  appeared  that 
the  mortgaged  property  was  not  worth  the  amount  due  on  mortgage,  and 
that  from  the  insufficient  yalue  of  the  property  as  a  security  it  would  be  for 
the  benefit  of  the  infant  to  direct  an  immediate  foreclosure,  the  decree  was 
for  foreclosure  absolute  in  the  first  instance,  on  the  Pit  undertaking  to  pay 
the  costs  of  the  infant ;  and  this  was  followed  in  Wolverhampton  Banking  Co. 

T,  George,  26  Ch.  D.  707 ;  and  see  Tounge  y.  Cocker,  32  W.  B.  359 ;  Barnard 

T.  Botayer,  Form  4,  sup. ;  Bennett  y.  Harfoot,  19  W.  B.  428 ;  24  L.  T.  86 ; 

6imp0on,  504  (where  it  was  said  by  V.-C.  S.  tiiat  it  was  no  longer  the  prac- 

tioe  to  giye  a  day  to  show  cause). 

8s2 
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"  If  a  decree  is  for  the  benefit  of  an  infant  8ind  he  dies,  Ms  executor  shall 
never  dispute  that  decree,  though  it  may  be  for  the  adyantafi;e  of  the 
executor  so  to  do : "  Sheffield  y.  D,  Buckingham,  1  Atk.  628,  631  (per  Lord 
Hardwioke). 


Section  HE. — ^Adoftion  op  Proceedikos — ^Inpants'  Oonteacts. 

1.  Inquiry  as  to  adopting  Contracts. 

Ak  inquiry  whether  it  will  be  for  the  benefit  of  the  Fits,  the  infants, 
and  such  other  children  of  the  Pit  W.  as  may  hereafter  be  bom,  and 
may  live  to  become  entitled  to  the  benefit  of  the  devises  contained  in 
the  will  of  the  testator  B.,  that  the  contracts  in  the  pleadings  men- 
tioned for  the  sale  of  the  estate  of  the  testator  should  be  carried  into 
execution;  And  if  so,  Let  such  contracts  be  carried  into  execution 
accordingly. — See  Watson  y.  Z.  Teignmouthf  M.  B.,  2  July,  1802, 
B.  762. 

For  inquiry  whether  it  will  be  for  the  benefit  of  infant  Fits  that  certain 
accounts  should  be  taken  of  testator's  estate,  or  to  abide  by  the  account  as 
settled  by  Defts,  the  exors,  with  the  other  legatees  under  the  will,  see  Harris 
y.  Hyem,  M.  B.,  16  Feb.  1801,  A.  271. 


2.  Infant  declared  not  bound  by  Judgment^  but  former  Accounts  to  be 

adopted  if  beneficial. 

'*  Declare,  that  the  Pits  are  entitled  to  the  benefit  of  the  judgment 

dated  &c.,  and  the  several  proceedings  under  the  same,  and  subsequent 

or  previous  thereto,  against  all  the  Defts  to  this  (supplemental)  action, 

except  the  infant  Deft  H.  (Jirst  tenant  in  tail  in  esse)  under  the  will ; 

And  Declare  that  the  said  judgment  and  orders,  and  the  accounts  taken 

under  the  same,  are  not  binding  on  the  said  Deft,  the  infant." — ^TJsual 

accounts  of  personalty,  and  inquiries  as  to  realty,  any  accounts  settled 

in  the  testator's  lifetime  not  to  be  disturbed. — *'  And  if  it  shall  appear 

to  be  for  the  benefit  of  the  infant  Deft  H.  to  adopt  any  of  the  accounts 

already  taken  under  the  said  judgment  and  orders  in  the  original 

action,  Let  such  accounts  be  adopted  to  such  extent,  or  in  such  respects, 

as  shall  appear  to  be  for  the  benefit  of  the  said  infant  Deft."— And 

this  judgment  is  to  be  without  prejudice,  as  between  the  Pits  and  aU 

the  Defts,  except  the  said  infant,  to  any  of  the  judgments  and  orders, 

proceedings    and  arrangements   made  prior  to  the    date  hereof. — 

Adjourn  &c. — See  Baillie  y.  Jackson,  V.-O.  E.,  11  June,  1839,  A.  1267  ; 

10  Sim.  167. 

For  inquiry  as  to  adopting  sale  of  infant's  property,  see  Oarmstone  v« 
Oaunt,  1  Col.  582 ;  and  see  Allan  y.  Backhouse,  2  V.  &  B.  65. 
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For  inquiry  if  for  infant's  benefit,  in  taking  the  aooonnts  of  the  testator's 
personal  estate,  to  adont  an  account,  settled  by  i)ersons  beneficially  intOTCsted, 
from  time  to  time,  wiui  the  exors  and  trustees,  see  Barnard  v.  Ackl<ym,  L.  0., 
10  Dec.  1812,  A.  88. 

For  order  appioring  compromise,  without  preyious  inquiry,  see  Lippiat  y. 
HoUey,  1  Beay.  424;  and  for  declaration  that  arrangements  or  undertakings 
are  for  the  benefit  of  infants,  and  direction  that  they  be  carried  into  eff eot, 
Ashion  v.  Dalian,  2  CoL  667. 


3.  Inquiry  waived. 

And  all  parties,  except  the  Defts^  the  infants,  (by  their  counBel) 
waiving  any  inquiry  with  respect  to  the  sum  of  £ —  hereinafter  men- 
tioned, and  with  respect  to  the  question  of  notice,  and  counsel  for  the 
in&nt  Defts  not  asking  such  inquiry,  Let  &c. — Buekell  v.  Blenkhom^ 
V.-a  W.,  24  Jan.  1846,  A.  630 ;  5  Ha.  147. 


4.  Proceedings  adopted. 

Upon  motion  &c..  Let  the  proceedings  under  the  said  judgment 
dated  &c.,  be  adopted  on  behalf  of  the  infant  Defts  F.  E.  F.  and  N.  F. 
in  Chambers,  if  the  Judge  shall  so  direct. — Finch  y.  Ooutiere,  V.-O.  J., 
8  July,  1869,  A.  1892;  S.  C,  W.  N.  (69)  191. 

The  order  was  made  in  this  form  to  avoid  the  circuity  of  directing  a 
reference  to  inquire  whether  it  would  be  for  the  infant's  benefit  to  adopt  the 
proceedings :  see  Copley  v.  Smithaon,  6  Dr.  &  S.  583. 


5.  Conditional  Agreement  for  a  Sale  in  a  Partition  Action  approved 

on  behalf  of  an  Infant  Pit. 

Deolaiub  that  the  piece  of  groimd  situate  at  &c.  is  divisible  between 
the  Pit  and  the  Deft  S.  A.  G.  in  equal  moieties  subject  to  the  dower 
therein  of  the  Deft  M.  D.  0.,  or  of  the  Deft  8.  E.  0.  in  her  right ; 
And  it  appearing  to  the  Court  that  by  reason  of  the  nature  of  the 
property  a  sale  of  the  said  property  and  a  distribution  of  the  proceeds 
thereof  will  be  more  beneficial  to  the  parties  interested  than  a  division 
thereof  between  or  amongst  them ;  and  the  infant  Pit  and  the  infant 
Deft  S.  A.  G.  by  their  counsel  requesting  that  the  said  hereditaments 
may  be  sold;  And  this  Court  being  of  opinion  that  the  conditional 
agreement  dated  &c.  in  the  Plfs  bill  mentioned  is  a  proper  agreement 
for  carrying  such  sale  into  effect.  Doth  order  that  the  said  conditional 
agreement  dated  &c.,  entered  into  between  &c.  for  the  price  of  £ — ,  be 
carried  into  effect.  And  it  is  ordered  that  the  money  to  arise  by  such 
sale  be  paid  into  Court  to  the  credit  of  this  action,  G.  v.  C. — "  Proceeds 
of  sale  of  the  intestate's  real  estate  at  N —  H — ." — ^Liberty  to  apply. 
—■Grovey.  Comyn,  V.-C.  M.,  23  May,  1874,  A.  1287;  S.  C,  18  Eq. 
387. 

In  France  v.  F.,  13  Eq.  178;  Totmg  v.  F.,  ib.  176,  n.,  the  costs  of  the 
infants  were  first  declared  to  be  a  charge  upon  their  respective  shares,  and 
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then,  after  a  declaratioii  that ''  for  the  purpose  of  rainng  the  said  costs,  and 
by  reason  of  the  nature  of  the  property,  a  sale  would  be  more  beneficial  for 
the  parties  interested  than  a  partition,"  a  sale  was  directed.    And  see  inf. 
Chap.  XLVI.,  •*  Partition." 
For  the  like  declaration  and  order,  see  also  Euhhard  t.  E*,  V.-C.  W.,  1863, 

A.  2542 ;  8.  (7.,  2  H.  &  M.  38,  40;  Rickardi  v.  R.,  V.-C.  W.,  26  Jan.  1867, 

B.  546 ;  15  W.  R.  380 ;  Smith  v.  Birch,  V.-O.  M.,  22  Feb.  1868,  B.  588;  18 
L.  T.  174  ;  Thackeray  v.  Parker,  1  N.  B.  667 ;  1863,  B.  897. 


6.  Infanfa  Contract  for  Necesmriea — Account  and  Inquiry. 

Upon  motion  &c.,  Let  &o. :  1 .  An  account  of  all  moneys  advanced 
by  the  Pit  to  or  on  account  of  the  Deft  O.  (before  such  Deft  attained 
the  age  of  twenty-one  years)  and  expended  by  the  Deft  G.  in  neces- 
saries, or  in  paying  for  necessaries,  and  the  dates  of  such  adyances ; 
2.  An  inquiry  whether  any,  and  which,  of  such  sums  haye  been  repaid, 
and,  if  so,  when ;  And  Let  the  Deft  G.,  within  twenty-eight  days  froni 
the  date  of  the  Master's  certificate,  pay  to  the  Pit  the  amount  which 
shall  be  certified  to  have  been  advanced  by  and  to  be  still  due  to  the 
Pit  as  aforesaid  on  taking  the  said  account  and  making  the  said 
inquiry,  together  with  interest  from  the  date  of  such  advance,  or 
respective  advances,  at  the  rate  of  £4  p.  c.  per  ann. — ^8ee  Martin  v. 
Gale,  M.  B.,  15  Dec.  1876,  B.  2194 ;  4  Oh.  D.  428. 


NOTES. 
OOMFBOMISB  ON  BEHALF  OF  TSFAST. 

The  Court  has  power  to  sanction  a  compromise  on  behalf  of  infants  and 
persons  under  disabilities:  Brooke  v.  L.  Mostyn^  2  D.  J.  &  S.  373,  415;  33 
Beay.  457 ;  Bennett  y.  Merriman,  6  Beav.  360 ;  and  though  reluctant  to 
sanction  such  a  compromise  on  behalf  of  infants,  when  adults  in  the  same 
interest  refuse  it  {Norton  y.  Steinkop/y  Kay,  45),  has  refused,  at  the  instance 
of  one  of  the  consenting^  parties,  misstated  at  the  time  to  have  been  an  adult, 
to  disturb  a  compromise  which  was  shown  to  have  been  for  the  benefit  of 
another  infant  interested :  Fadelle  y.  Bernard,  19  W.  B.  55. 

If  the  compromise  is  of  an  action  in  the  subject-matter  of  which  infants 
are  interested,  a  petition  stating  the  terms  proposed  may  be  presented : 
Gray  y.  Paull,  25  W.  E.  874;  46  L.  J.  Ch.  818;  W.  N.  (82)  78;  but  the 
more  usual  application  is  by  summons. 

The  Court  will  not  sanction  a  compromise  without  the  consent  of  the  next 
friend  or  guardian  ad  litem  of  the  infant,  and  there  should  be  an  affidavit  by 
the  solr  of  the  infant  that  he  believes  the  compromise  to  be  beneficial  to  ti^e 
infant,  and  the  opinion  of  the  infant's  cotmsel  to  the  same  effect :  Re  BirchaU^ 
Wilson  y.  B,,  16  Ch.  D.  41,  C.  A. ;  Oray  v.  Paull,  sup, 

A  next  friend  has  no  authority  to  bind  the  infant  b^  a  compromise  which 
is  for  the  benefit  of  the  next  friend  only,  f.^.,  by  agreeing  after  nonsuit  not 
to  appeal  in  consideration  of  the  Deft  not  asking  for  costs :  Rhodes  y.  Sunthen" 
hank,  22  Q.  B.  D.  577. 

For  instances  in  which  compromises  haye  been  sanctioned  by  the  Court  on 
behalf  of  infants,  see  Simpson,  516. 

INFAlfr'S  0ONTEA0T—NBCB88ABIB8— infants'  BELIEF  ACT. 

lu  general,  a  contract  by  an  infant,  if  it  is  for  his  benefit,  is  not  void,  but 
voidable  onl^,  t.e.,  good  until  it  is  repudiated,  and  if  he  desires  when  adult 
to  repudiate  it  he  must  do  so  within  a  reasonable  time  eiter  he  comes  of 
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age :  EdwardA  v.  CarUr,  (1893)  A.  0.  360  H.  L. ;  and  Me  Viditz  v.  O'Hagan, 
(1899)  2  Ch.  569;  8,  C,  (1900)  2  Ch.  87,  C.  A. 

In  considering  whether  a  contract  is  beneficial  to  the  infant,  and  therefore 
binding  on  him,  regard  must  be  had  to  it  taken  as  a  whole :  Clements  y. 
L.  &  N.  W.  By.  Co.,  (1894)  2  Q.  B.  482,  0.  A.,  where  a  railway  porter,  who 
was  an  infant,  was  held  bound  by  a  contract  to  become  a  member  of  an 
insurance  society  and  conform  to  its  rules,  which,  though  restrictive,  were 
reasonable  for  the  protection  of  the  funds. 

And  a  })royision  in  an  apprenticeship  deed,  in  effect  exempting  the  master 
from  paying  wages  to  the  apprentice  during  periods  when  men  were  on 
strike,  was  held  not  so  disadyantageous  to  her  as  to  render  <the  deed  incap- 
able of  being  enforced  against  her  imder  the  Employers  and  Workmen  Act, 
1875:  Oreen  y.  Thompson,  (1899)  2  Q.  B.  1;  distinguishing  Corny.  Matthews , 
(1893)  1  a  B.  810,  0.  A.;  and  see  Evans  y.  Ware,  (1893)  3  Ch.  502,  where 
an  injunction  was  granted  to  restrain  breach  of  a  restrictiye  coyenant 
by  a  Quondam  infant  under  a  beneficial  contract  of  service.  But,  on  the 
other  hand,  a  contract  hj  an  in&nt  with  a  railway  co.  relieving  them  from 
liability  to  him  for  neghgence  was  held  to  be  unfair  to  him,  and  therefore 
not  binding :  Fl<nver  v.  L.  dh  N.  W.  By.  Co.,  (1894)  2  Q.  B.  65,  C.  A. 

By  the  Infants'  EeHef  Act,  1874  (37  &  38  V.  c.  62),  s.  1,  *'aU  con- 
tracts, whether  by  specialty  or  by  simple  contract,  henceforth  entered  into 
by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  sup- 
plied or  to  be  supplied  (other  than  contracts  for  necessaries),  and  aU  accounts 
stated  with  infants,  shall  be  absolutely  void;  provided  always,  that  this 
enactment  shall  not  invalidate  any  contract  into  which  an  infant  may  by  any 
existing  or  future  statute,  or  by  the  rules  of  common  law  or  equity,  enter, 
except  such  as  now  by  law  are  voidable ;  "  and  by  sect.  2,  **  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  promise,  made  after  full  age, 
to  pay  any  debt  contracted  during  infancy,  or  upjon  any  ratification,  made 
after  full  age,  of  any  promise  or  contract  made  during  infancy,  whether  there 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or  ratification 
after  fuU  age." 

Although  the  infant's  contract  is  declared  by  sect.  1  of  the  Act  to  be  abso- 
lutely void,  yet  if  he  has  consumed  the  goods  and  paid  for  them  he  cannot 
recover  back  the  amount  paid :  Valentini  v.  Canali,  24  Q.  B.  D.  166 ;  and 
see  Simpson,  75. 

An  infant  cannot  bind  himself  by  the  acceptance  of  a  bill  of  exchange, 
though  for  the  price  of  necessaries  supplied  to  him  during  infancy :  Be  Solty- 
hoff,  jETacp.  Margrett,  (1891)  1  Q.  B.  413,  0.  A. 

Where  an  infant  is  sued  for  the  price  of  goods  sold  he  may,  for  the  purpose 
of  showing  that  they  were  not  necessaries,  ^ve  evidence  to  show  that  at  the 
time  of  sale  he  was  sufficientiy  provided  with  goods  of  the  kind  supplied : 
JohruioneY.  Marks,  19  Q.  B.  D.  509,  dissenting  from  Bydery.  Wombwell,  sup., 
and  confirming  Barnes  y.  Toye,  13  Q.  B.  D.  410;  and  on  the  question  of 
"necessaries"  for  an  infant,  see  Simpson,  87 — 93;  Hewling  y.  Graham^ 
70  L.  J.  Ch.  568 ;  W.  N.  (01)  81. 

The  Act  applies  to  the  trading  contracts  of  an  infant:  Exp.  Jones,  18 
Ch.  D.  109,  C.  A. ;  but  an  infant  who  has  traded  cannot  be  adjudicated 
bankrupt  on  the  petition  of  a  person  who  has  supplied  him  with  goods 
on  credit,  but  to  wnom  he  has  msuie  no  representation  that  he  is  of  full  age : 
8.  C.  (overruling  Exp.  Lynch,  2  Ch.  D.  227) ;  and  whether  he  can  be  so 
adjudicated,  even  if  he  has  made  such  representation,  qucere :  8.  C. 

The  Court,  acting  for  the  benefit  of  the  infant,  has  charged  the  infant's 
freehold  estate  with  the  expenses  of  his  past  maintenance:  Be  Howarth, 
8  Ch.  415 ;  Be  Allen,  V.-C.  E.,  1849,  A.  760 ;  8  Ch.  417,  n. ;  Form  4,  p.  1004 ; 
and  see  Nottley  v.  Palmer,  11  Jur.  N.  S.  968  ;  13  L.  T.  647  ;  14  W.  E.  170 ; 
but  see  Cadman  y.  (7.,  33  Ch.  D.  397,  400;  Simpson  on  Infants,  307 ;  to  the 
effect  that  there  is  no  power  to  charge  even  past  maintenance  upon  an  estate 
tail  in  remainder. 

But  an  assignment  by  the  infant  himself  of  his  reversionaiT  interest 
as  a  security  for  repayment  of  moneys  advanced,  though  partly  for  neces- 
saries, is  voidable;  and  the  creditor,  though  entitied  to  an  account  and 
repayment  of  moneys  advanced  for  necessaries,  is  not  entitied  to  a  charge 
on  tne  reversionary  interest  for  the  amount :  Martin  y.  Oale,  4  Ch.  D.  428> 
sup.  Form  6. 
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And  a  charge  by  an  infant  of  his  reversionary  interest,  thoneh  accom- 
panied by  a  s&tutory  declaration  that  he  was  of  age,  has  been  held  to  be 
avoided  by  his  subsequent  mortgage  after  full  age  to  a  mortgagee  without 
notice  :  Inman  v.  /.,  15  Eq.  260. 

Where  an  infant  was  liable  to  be  sued  in  tort  for  money  misappropriated, 
a  charge  for  the  amount  ejiven  by  him  on  attaining  his  majority  upon  a 
legacy  due  to  him  was  held  to  be  a  contract  given  on  good  consideration  and 
enforceable :  Be  Seager,  Seeley  v.  BriggSy  60  £.  T.  665. 

An  infant  may  bind  herself  by  employing  a  solicitor  for  the  preparation  of 
her  marriage  settlement,  the  expenses  of  wich  may  be  recovered,  as  a  debt 
for  necessaries  before  marriage,  from  herself  and  husband :  Hd^i  v.  ClayUm^ 
17  0.  B.  N.  S.  553. 

Although  a  fraudulent  representation  by  an  infant  at  the  time  of  con- 
tracting that  he  was  of  age  nas  been  held  no  answer,  either  at  law,  or  as 
an  equitable  replication  imder  the  C.  L.  P.  Act,  1854,  to  a  plea  of  infancy 
{Bartlett  v.  Welh,  1  £.  &  8.  836),  an  infant  who  by  his  false  assertion  has 
obtained  credit  as  an  adult  would  not  in  equity  be  allowed  to  avail  himself 
of  his  non-age  in  derogation  of  his  contract :  Exp,  Unity  Bank,  3  D.  &  J.  63 ; 
Wright  v.  Snowe,  2  Dr.  &  S.  321 ;  and  see  Esron  v.  Nicholas^  1  Dr.  &  S. 
118,  n. ;  but  see  Infants'  Belief  Act,  1874,  eup,  p.  987. 

But  to  deprive  the  infant  of  his  legal  privilege  there  must  have  been  false 
assertion,  or  actual  misrepresentation,  on  nis  part :  StiJceman  v.  Dawson,  1  Dr. 
&  S.  90 ;  and  the  party  contracting  with  him  must  have  been  misled  by  the 
misrepresentation :  Nehon  v.  Stacker,  4  D.  &  J.  458. 

And  no  representation  that  an  infant  is  of  full  age  arises  from  the  mere  fact 
of  his  trading :  Exp.  Jones,  18  Oh.  D.  109,  0.  A. 

SHARES  IN  NAME  OF  INFANT. 

The  transfer  of  shares  into  the  name  of  an  infant,  though  not  void,  is  void- 
able at  the  option  either  of  the  infant  or  of  the  co. :  Symons*  Case,  5  Ch.  298 ; 
CastelWs  Case,  8  Eq.  504 ;  and  see  Lumsden^s  Case,  4  Ch.  31. 

An  infant  transferee  of  shares  may,  if  he  chooses,  repudiate  the  shares 
either  during  minority  or  after  twenty-one,  and,  if  he  has  derived  no  advan- 
tage imder  the  contract,  may  prove  in  the  subsequent  liquidation  of  the  co. 
for  the  amount  paid  by  him  in  respect  of  the  shares  :  Hainilton  v.  Vaughan^ 
Sherrin  Electrical  Co.,  (1894)  3  Ch.  689;  but  if  he  does  not  repudiate  he 
remains  liable,  and  must  pay  calls  like  any  other  shareholder :  LincU.  83, 
1-388;  Simpson,  Infants,  49;  and  see  Pollock,  Contr.  36,  44;  and  similarly 
the  CO.  will  be  bound  if  it  has  with  knowledge  allowed  the  infant's  name  to 
remain  on  the  register :  Parsons'  Case,  8  Eq.  656 ;  MitchelVs  Case,  9  Eq.  363 ; 
or  allowed  the  infant  to  transfer  shares :  Oooch's  Case,  8  Ch.  266. 

If  there  has  been  a  winding-up  order  before  the  infant  transferee  comes  of 
age,  then  some  distinct  act  must  be  shown  on  his  part  after  attaining  twenty- 
one,  and  after  notice  of  his  liability,  of  acquiescence  and  connrmation, 
sufficient  to  make  him  liable  as  a  contributory  :  Wilson*s  Case,  8  Eq. 
240 ;  LuvnsderCs  Case,  4  Ch.  31 ;  Hart's  Case,  6  Eq.  512 :  Delmar*s  Case, 
17  W.  E.  21. 

But  in  this  case  also  acquiescence  alone  may  be  of  such  a  nature,  or  for 
so  lon^  a  period  after  full  notice  of  liability  by  applications  for  C£dls,  as  to 
bind  him :  see  MitchelVs  Case,  9  Eq.  363 ;  Ebhett's  Case,  5  Ch.  302. 

And  see  Buckley,  48,  84,  162. 

RATIFICATION. 

A  ratification  after  the  Act  of  1874  of  a  debt  contracted  by  an  infant  before 
the  Act  is  void,  and  affords  no  cause  of  action :  Ea^.  Kibble,  10  Ch.  373 ; 
and  see  Belfast  Banking  Co,  v.  Doherty,  4  L.  E.  Ir.  124 ;  Smiih  v.  King,  (1892) 
2  Q.  B.  543. 

The  words  "promise  or  contract"  are  general,  and  include  a  promise  to 
marry :  Coxhead  v.  Mvllis,  3  C.  P.  D.  439 ;  Ditcham  v.  Worrall,  5  0.  P.  D. 
410 ;  but  it  is  a  question  of  fact  in  such  case  whether  there  was  a  fresh  pro- 
mise or  merely  a  ratification  of  a  former  promise  :  8,  C,  Northcote  v.  Doughty, 
4  C.  P.  D.  385 ;  and  direct  words  of  promise  on  coming  of  age  may  amount 
to  a  fresh  absolute  promise,  and  not  merely  to  a  ratification  of  a  promise 
made  during  infancy :  Northcote  v.  Doughty,  4  C»  P.  D.  385 ;  and  see  Ditcham 
V.  Worrall,  5  0,  P,  D,  410, 
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As  to  the  effect  of  a  bill  of  exchange  or  promiflsory  note  renewed  or  given 
by  an  infant  after  majori^  in  respect  of  a  debt  contracted  during  infancy, 
see  Nevill  v.  Sndling,  16  dh.  D.  679 ;  Belfast  Banking  Co,  v.  Doherty,  4  L.  K. 
It.  124 ;  Infants*  Belief  Act,  1874,  «i*/>.  p.  987. 

An  infant  cannot  be  sued  upon  his  contract  of  service  in  an  apprenticeship 
deed,  and  the  Court  will  not  grant  an  injunction  to  restrain  him  from  com- 
mitting a  breach  of  a  negative  stipulation  contained  in  a  deed  of  apprentice- 
ship executed  by  him :  Ve  Francesco  v.  Barnumy  43  Ch.  D.  16d ;  45  Ch.  D. 
430,  C.  A. ;  and  generally  as  to  the  effect  and  enforcement  of  contracts  of 
service  entered  into  by  an  in&nt,  see  Simpson,  94  et  seq, ;  and  that  a  contract 
of  apprenticeship  is  not  necessarily  invalid  because  the  infant  is  bound 
apprentice  to  a  corporation y  see  Burnley  Equitable  Soc,  v.  CassoUf  (1891) 
1  a  B.  75. 

As  to  the  form  of  account  against  a  quondam  infant  trustee  so  as  to  bring 
out  all  the  facts  and  enable  the  Court  to  decide  as  to  his  liability  for  moneys 
received  during  infancy,  see  Be  Oamea,  G,  v.  Applin,  31  Ch.  D.  147,  C.  A. ; 
^8t,  Chap.  XLT.,  **THnsTEEs";  and  as  to  the  position  and  liability  of  an 
infant  trustee,  see  Simpson,  107. 

In  cases  not  within  the  Infants'  Belief  Act,  1874,  an  ante-nuptial 
settlement  dealing  with  funds  to  which  the  wife,  an  infant,  is  contingently 
entitled  in  reversion,  may  by  her  acts  and  conduct,  when  of  fuU  age, 
be  confirmed,  so  as  to  bind  her,  without  formal  confirmation:  White 
v.  CoXy  2  Ch.  D.  387 ;  Aahton  v.  McDougdlly  5  Beav.  56 ;  Daviea  v.  />., 
9  Eq.  468 ;  but  no  acts  of  acquiescence  or  confirmation  can  make  a  post- 
nupnal  settlement  by  an  infant  wife  of  her  reversionary  interest  in  personalty 
binding  on  her,  unless  they  amount  to  an  actual  disposition  of  the  properly 
by  her  while  discovert  to  the  trustees  of  the  settlement :  Seaton  v.  a,,  13 
App.  Cas.  61 ;  Simpson,  36,  37 ;  and  see  Greenhill  v.  North  British,  <kc,  Ins. 


Co.y  (1893)  3  Ch.  474,  and  sup.  p.  901. 
,  And  as  sect.  1  of  the  Infants  ] 


Belief  Act,  1874  {u,  sup.  p.  987),  is  confined 
to  the  three  specified  classes  of  contracts — viz.,  (1)  for  repayment  of  money 
lent  i  (2)  for  goods  supplied ;  and  (3)  account  stated — a  settlement  of  pro- 
perty made  by  an  infant  on  her  marriage  is  still,  as  regards  the  iniant, 
voidJable  and  not  void :  Duncan  v.  Dixon,  44  Ch.  D.  211 ;  and  whether  such 
a  settlement  is  within  sect.  2  of  the  same  Act,  qucere :  S.  C. 

An  infant  may  consent  to  the  exercise  by  the  trustees  of  her  marriage 
settlement  of  a  power,  with  consent  of  her  husband  and  self,  of  varying  tne 
investments :  Rs  Cardross,  7  Ch.  D.  728 ;  and  as  donee  of  a  power  may 
appoint  personal  estate  by  deed  during  infancy:  Be  D^Angihau,  Andrews 
V.  A.,  15  Ch.  D.  228,  C.  A. 

A  post-nuptial  settlement,  comprising  other  property,  and  settling  it  in  a 
manner  different,  is  no  ratification  of  an  infant's  ante-nuptial  agreement : 
TroweU  v.  Shentan,  8  Ch.  D.  318. 

Where  a  settlement,  being  for  the  benefit  of  an  infant,  is  voidable  only  and 
not  void,  he  is  bound  to  repudiate  it,  if  at  all,  within  a  reasonable  time  after 
his  coming  of  age,  irrespectively  of  knowledge  of  his  rights,  as  in  cases  of 
waiver,  acquiescence,  or  election:  Carter  v.  Silber,  (1892)  2  Ch.  278,  C.  A. ; 
affirmed  K.  L.,  (1893)  A.  C.  360;  and  see  Viditz  v.  O'Hagan,  (1899)  2  Ch. 
569 ;  reversed  on  other  grounds,  (1900)  2  Ch.  87,  C.  A. ;  {nom,  Edtuards  v. 
Carter),  or  within  a  reasonable  time  after  the  settlement  takes  effect,  where 
the  settled  property  is  reversionary  only :  Stevens  v.  Trevor- Oarrick,  (1893) 
2  Ch.  307  ;  Be  Jones,  Farrington  v.  Forrester,  (1893)  2  Ch.  461. 

As  to  the  revocable  character  of  such  a  settlement  where  the  infant  wife 
marries  an  Austrian,  see  Viditz  v.  O'Hagan,  sup. 


INJUNCTION — ^MISREPBESBNTATION. 

After  acquiescence  for  eighteen  months  after  attaining  twenty-one,  a  con- 
tract by  an  infant,  who  represented  himself  as  of  full  age,  not  to  set  up  in 
business  within  a  prescribed  limit  for  two  years  after  leaving  his  employer's 
service,  has  been  enforced  by  injunction :  Cornwall  v.  Hawkins,  41  L.  J.  Ch. 
435  ;  20  W.  B.  653 ;  26  L.  T.  607  ;  W.  N.  (72)  97  ;  and  see  Evans  v.  Ware, 
(1893)  3  Ch.  502 ;  and  an  injunction  was  granted  to  restrain  an  infant 
defendant  from  representing  that  the  business  carried  on  by  him  was  con- 
nected with  the  business  carried  on  by  the  Pit:  Wool/  v.  W.,  (1899),  1  Ch. 
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843 ;  and  where  8in  infant  obtained  a  lease  of  a  fumiahed  House  on  tbe  im- 
plied representation  that  he  was  of  fall  age,  the  lessor  oould  not  at  the  same 
time  avoid  the  lease  and  make  the  infant  liable  for  use  and  occupation,  bat 
the  Court  declared  the  lease  void,  and  ordered  possession  to  be  given  up,  and 
restrained  the  infant  from  parting  with  the  f amitare :  Lempriert  v.  Lange^ 
12  Ch.  D.  675. 

Where  an  injunction  is  granted  against  an  infant  in  such  a  case,  the 
Court  has  j[urisdiction  to  order  him  to  pay  costs :  WooI/y,  W.,  (1899)  1  Ql 
343,  foUowmg  Chubb  v.  Ortffith$,  33  Beay.  127,  and  Lempriert  t.  Lange,  sup. 


Section  TV. — Guardianship,  Maintenance,  and  Education. 

(l.)  ORDEB8  FOB  APPOINTMENT  OF  OUASDIAN  WITH  OB  WITHOUT 

MAINTENANCE. 

1.  Appointment  of  Guardian  oflnfanfa  Person. 

Upon  the  application  of  &c.,  and  the  Judge  having  approved  of  B. 
of  &o.  as  a  proper  person  to  be  appointed  guardian  of  the  person  of  A. 
the  infant,  doth  hereby  appoint  the  said  B.  guardian  of  the  person  of 
(the  Pit  or  Deft)  A.,  the  infant,  during  his  minority,  or  until  furtheir 
order. 

For  forms  of  application,  see  D.  C.  F.  679  et  seq, 

2.  Reference  to  Chambers  to  appoint  Chiardians  of  the  Person. 

The  application  of  A.  B.,  an  infant,  by  0.  D.,  her  next  friend,  which 
upon  hearing  &c.  in  Chambers,  was  adjourned  to  be  heard  in  Ck>urt^ 
coming  on  this  day  to  be  heard  before  this  Court  accordingly,  Let 
proper  persons  be  appointed  guardians  of  the  person  of  A.  B.  during 
her  minority  or  until  further  order. — Costs  reserved  to  be  dealt  with 
by  Judge  in  Chambers. — Re  Wilhughhy^  ^7>  J^'i  1^  ^^J>  1B85,  B. 
770 ;  S.  C,  30  Ch.  D.  324,  C.  A. 

3.  Fund  applied  for  Maintenance  of  Non-Compoe. 

And  Let  the  funds  in  Court  be  dealt  with  as  directed  &c.,  the  said 
D.  B.  by  his  counsel  undertaking  to  apply  the  dividends  thereby 
directed  to  bo  paid  to  him  for  the  maintenance,  comfort,  and  support 
of  the  Petr.  (a  person  of  unsound  mind  not  so  found), — Re  Brandon^ t 
Trust,  M.  E.,  20  Dec.  1879,  A.  3897 ;  S.  C,  13  Ch.  D.  773.  [N.B.— 
This  form  has  been  remodelled  to  suit  S.  C.  F.  B.  1894,  r.  6.] 

{Insert  in  Payment  Schedule.) 


Pay  the  dividends  as  they  accme  on  fhe 
above  (New  Consols)  and  on  the  residue 
thereof  during  the  life  of  the  Petr  J.  J.  B. 
or  until  further  order. 


D.  B.,  of  &o.,  the  next  friend 
of  the  Petr. 


£  s.  d. 


£  «.  d. 


Thouffh  an  order  to  the  above  effect  may  be  made,  there  is  no  jurisdiction 
in  a  Judge  of  the  Oh.  Div.  to  appoint  a  guardian  of  the  person  and  estate  of 
a  person  of  imsound  mind :  Be  Bligh^  12  Ch.  D.  364,  C.  A. 

roT  order  for  payment  of  the  entire  income  of  a  person  of  unsound  mind 
for  his  maintenance  without  appointing  a  guardian,  see  Be  Silvd*8  TrusUy 
Chitty,  J.,  14  Jan.  1888,  B.  76;  36  W.  B.  366;  W.  N.  (88)  8;  67  L.  J.  Oh. 
281 ;  68  L.  T.  46. 
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4.  Maintenance  Order  out  of  Fund  not  in  Court 

Let  the  sum  of  £ —  a  year  be  allowed  for  the  maintenance  and 
education  of  the  infant  Pit  L.  A.  S.  from  the  —  day  of  — ,  19 — ,  and  for 
the  time  to  oome  during  her  minority  or  imtil  further  order ;  And  Let 
the  said  T.  S.,  the  Deft  N.  S.,  and  the  Deft  B.  B.  J.,  the  trustees  of 
the  indenture  of  settlement  dated  &c.,  out  of  the  income  of  trust  funds 
to  which  the  said  infant  Fit  is  entitled,  pay  to  the  said  T.  8.,  the  Deft 
S.  B.  J.|  and  the  Deft  M.  A.  8.,  the  guardians  of  the  person  of  the 
infant  Pit,  the  said  sum  of  £ —  a  year ;  And  Let  the  said  T.  8.,  the 
Deft  B.  B.  J.,  and  the  Deft  M.  A.  8.,  as  such  guardians  be  at  liberty  to 
apply  the  sum  of  £ —  a  year  for  the  maintenance  and  education  of  the 
infant  Pit  L.  A.  Q.—Re Strickland,  S.  v.  8.,  Kekewich,  J.,  14  May,  1900, 
A.  2335. 

6.  Maintenance  Order  out  of  Fund  in  Court, 

TJpoH  the  application  &c.,  Let  the  sum  of  £14  10«.  be  allowed  for 

the  past  maintenance  of  the  infant  Deft  A.  O.  H.  down  to  the  28th 

January,  1900,  and  the  sum  of  £29  per  annum  be  allowed  for  the 

maintenance  of  the  said  infant  Deft  A.  G.  H.  for  the  time  to  come  as 

from  the  28th  January,  1900,  during  the  minority  of  the  said  infant 

Deft  A«  G.  H.,  or  until  further  order ;  And  Let  the  said  sum  be  paid 

and  the  funds  in  Court  dealt  with  as  directed  in  the  Payment  Schedule 

hereto. 

Patmeztt  Sohedxjle. 

Li  the  High  Court  of  Justice,  14th  May,  1900. 

Chancery  Division. 

ReH.,H.Y.B.     1899.     H.     148. 

Ledger  Credit.    As  above.    ''  The  account  of  A.  G.  H.,  an  infant  bom 

3rd  October,  1882.    Duty  paid." 

Funds  in  Court    £ —  New  Consols. 

£—  Cash. 


Fiuticolan  of  FftTments,  Traiuf en, 

Pftyeee  and  Transferees,  or 

Amoonti. 

or  other  opentunu  ordered. 

Money. 

Securities. 

Out  of  caah : — 
Pay  (for  maintenance  to  28th 
January,  1900). 

Thereout  also  and  out  of  inte- 
rest as  it  accruee  on  New 
ConaoLB: — 
Pay  on  or  after  the  —  day 
of  — ,  1900.  and  the  — 
daj  <d  — ,  1901,  and  on 
or  after  the  same  days 
in  each  succeeding  year 
during      minority      of 
A.  G.  H.,  or  until  fur- 
ther order. 

Pit  G.  P.,  wife  of  W.  H.  P., 
as  the  mother  and  g^uardian 
of  the  infant  Deft  A.  G.  H. 
on  her  separate  receipt. 

The  same. 

14  10    0 
14  10    0 

£«.(<. 

R9  Hocking^  Hocking  y.  Benmore,  Kekewich,  J.,  ,14  May,  1900,  A.  702. 
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6.  Appointment  of  Ouardian  of  Person  and  Estate — Maintenance, 
Upon  the  application  of  &c. ;  And  the  Judge  having  approved  of  B., 
of  &c.y  as  a  proper  person  to  be  appointed  guardian  of  the  person  and 
estate  of  A.,  the  infant  [jointly  with  C,  the  mother  of  the  said  infant]] ; 
And  the  said  B.  having  given  security  pursuant  to  the  said  order  by 
entering  into  a  recognizance,  with  his  sureties,  dated  &c.,  which  has 
been  approved  by  the  Judge  and  duly  enrolled;  The  Judge  doth 
hereby  appoint  B.  [jointly  with  the  said  0.]  guardian  of  the  person 
and  estate  of  the  said  A.,  the  infant,  during  his  minority,  or  until 
further  order ;  And  Let  the  sum  of  JG —  a  year  [or  the  whole  of  the 
rents  and  profits  of  the  infant's  estate  not  exceeding  £ —  a  year]  be 
allowed  for  the  maintenance  and  education  of  the  said  infant,  from. 
the  —  day  of  — ,  and  for  the  time  to  come,  during  his  minority,  or 
until  further  order ;  and  be  retained  by  the  said  guardian  out  of  the 
rents  and  profits  of  the  said  infant's  estate,  at  &c. 

For  inquiry  whether  Defts,  the  testamentary  goardians,  were  willing  to 
act,  or  desirous  to  relinquish  the  guardianship,  and  if  so,  to  appoint  a  person 
to  have  the  care  of  the  maintenance  and  education  of  the  infant,  and  for 
allowance,  see  Shirley  v.  Smallwood,  M.  B.,  2  Dec.  1794,  B.  86. 

7.  Appointment  of  Guardian  of  Estate — Direction  to  account  annually 

— Maintenance. 

Upon  the  application  &c.  [Recital  as  in  Form  6,  sup.'].  The  Judge 
doth  hereby  appoint  the  said  L.  guardian  of  the  estate  of  the  said 
infant  A. ;  And  Let  the  said  L.  be  at  liberty  to  pay  to  M.,  the  guardian 
of  the  person  of  the  said  infant  A.,  the  sum  of  £ —  per  ann.  for  the  main- 
tenance and  education  of  the  said  infant  A.,  as  from  the  —  day  of — ,  and 
for  the  time  to  come  during  his  minority,  or  until  further  order,  out  of 
the  rents  and  profits  of  the  said  estate,  by  quarterly  payments  on  &c. ; 
And  thereout  also  pay  the  sum  of  £ —  for  the  (ascertained)  costs  of  the 
said  infant  of  this  application ;  and  be  allowed  such  payments  in 
passing  his  accounts ;  And  Let  the  said  L.,  on  the  —  day  of  — ,  and 
the  same  day  in  every  succeeding  year,  leave  at  the  Chambers  of  the 
Judge  his  annual  accounts  as  such  guardian,  and  within  fourteen  days 
after  the  date  of  the  Master's  certificate  of  the  allowance  of  each 
account,  or  within  such  other  time  as  may  be  fixed  in  such  certificate, 
make  the  lodgment  in  Court,  directed  in  the  Schedule  hereto,  [if  so, 
add,  to  be  dealt  with  as  therein  mentioned]. 

{Insert  in  Lodgment  Schedule.) 


Balance  to  be  from  time  to  time  certifled  as 
due  from  him  in  paaaing  his  aoooimts  as 
gwirdian  of  the  infant  A.'b  estate  or  so 
much  thereof  as  shall  be  certified  to  be 
payable. 

Invest  and  accumulate  in  (New  CohboIb). 

N.B. — Directions  for  dealing  with  the  fundtt 
other  than  investmetit,  ahould  be  inserted  in  a 
Payment  Schedule. 


£   8.   d. 


— See  Re  Lawson,  Y.-C.  K.  at  Chambers,  25  June,  1853,  B.  1456  ;   Re 

Wake,  V.-C.  M.  at  Chambers,  81  Jan.  1871,  B.  259. 

For  like  orders,  appointing  separate  persons  guardians  of  the  person  and 
estate,  see  Wynne  y.  Fisher,  y.-O.  S.  at  Chambers,  13  Dec.  1854;  Be  SioaU, 
y.-O.  K.  at  Chambers,  5  Dec.  1854,  B.  222;  Be  Chesterman,  M.  B.,  13  Feb. 
1854,  A.  736. 
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8.  Maintenance  partly  out  of  Income  of  Personal  Estate  in  Court  and 

partly  out  of  Bents,  8fc. 

TJpoir  the  application  &c.,  Let  the  sum  of  £ —  per  ann.  be  allowed  to 
the  said  0.  D.  for  the  maintenance  and  education  of  the  said  infant,  as 
from  the  —  day  of  — ,  and  for  the  time  to  come  during  his  minority, 
or  until  further  order ;  And  Let  the  funds  in  Ck>urt  be  dealt  with  as  in 
{he  Schedule  hereto ;  And  Let  the  residue  of  the  said  annual  sum  of 
£ —  be  paid  to  the  said  0.  D.  by  the  said  receiver  out  of  the  rents  and 
profits  of  the  said  real  estate. 

{Insert  in  Payment  Schedule.) 


Out  of  intewt  as  it  aocroes  dtuing  tiie 

iniiioriiy  of  A..  B.-~ 
Pliy  on  the  —  day  of  —  and  Uie  —  day  of  — 

in  each  mooeemng  year,  the  flnt  of  soch 

inyments  to  be  made  on  the  —  day  of  — 

jf*o,  free  of  ineome  tax]. 


C.  D.,  of  ftc,  the  gnanHan  of 
the  said  infant. 


100   0    0 


£   «.   d. 


9.  Guardian  of  Person  and  Estate  without  Secunty  on  undertaking 

to  account  when  required — Maintenance. 

Upon  the  application  of  &c.,  And  the  applicant's  costs  of  this  appli- 
cation having  been  assessed  at  £ — ,  and  P.  by  her  solr  undertaking 
to  account  for  all  moneys  to  be  received  by  her  when  required  so  to 
do,  the  Judge  doth  hereby  appoint  the  said  P.,  without  giving  security, 
guardian  of  the  person  and  estate  of  the  infant  M.,  during  his  minority, 
or  until  further  order ;  And  Let  the  said  £ — ,  and  also  the  sum  of  £ — 
per  ann.  for  the  maintenance  and  education  of  the  said  infant  as  from 
the  —  day  of  — ,  and  during  his  minority,  be  retained  by  the  said  P. 
out  of  the  infant's  share  in  (the  income  of)  the  real  and  personal  estate 
to  which  he  is  entitled  under  the  will  of  his  father  J.  P.,  or  until 
further  order. — Re  Poole,  V.-C.  M.  at  Chambers,  17  Nov.  1876,  B. 
1921. 

As  to  guardian  of  the  person  accounting,  see  post,  pp.  1023  et  seq, 

10.  Removal  of  Guardian  for  Misconduct, 

Let  the  Deft  be  removed  from  being  a  (trustee  of  the  will  of  —  the 
testator)  and  from  being  the  guardian  of  the  infant  Pits. — Price  v.  P., 
M.  E.,  7  May,  1872,  B.  1324. 

For  form  of  summons,  see  D.  C.  F.  686. 


11.  Guardian  of  Estate  discharged — New   Guardian — Account  of 

Rents. 

And  W.,  the  guardian  of  the  Petr  G.,  the  infant,  by  his  counsel 
Bubmitting  to  be  discharged,  Let  the  said  W.  be  discharged  from 
being  such  guardian  accordingly :  And  Let  a  proper  person  (on  his 
giving  security)  be  appointed  the  guardian  of  the  person  and  estate  of 
tbe  said  infant  during  his  minority  in  the  place  of  the  said  W.,  to  act 
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joinilj  wiih  F.  {continuing  guardian)  in  the  gaardianBliip  of  the 
infant ;  And  Let  the  said  F.  be  continued  as  the  g^oardian  of  the 
infant  during  his  minority,  or  until  further  order,  and  act  solely  in  tiiie 
guardianship  of  the  said  infant  until  the  appointment  of  the  guardian 
hereby  directed  to  be  appointed  in  the  place  of  the  said  W. ;  And  Let 
an  account  be  taken  of  the  rents  and  profits  of  the  estates  devised  to, 
or  otherwise  Tested  in,  the  said  infant,  possessed  or  received  by  the 
said  W.  and  F.,  or  either  of  them,  since  their  appointment  as  guardians 
of  the  (person  and)  estate  of  the  said  infant,  or  by  any  other  &c.,  and 
of  the  application  of  such  rents  and  profits,  and  the  amounts  paid  by 
them,  or  either  of  them,  for  or  towards  the  maintenance,  clothing,  and 
education  of  the  said  infant,  or  otherwise  for  his  benefit. — ^Direction  to 
aUow  to  the  guardians  in  taking  the  account  their  reasonable  costs, 
charges,  and  expenses  properly  incurred  relating  to  the  guardianship. 
—Adjourn  &c.— 22e  Oregory,  V.-C.  E.,  2  June,  1848,  A.  1434. 


12.  Removal  of  Otiardiany  and  reference  to  Chambers  to  appoint 

another. 

The  application  of  A.  B.  and  0.  D.,  infants,  by  E.  F.,  their  next 
friend,  which,  upon  hearing  &c.  was  adjourned  &c.,  and  upon  hearing 
counsel  for  the  applicants  and  for  O.  H. ;  Let  the  said  O.  H.,  the 
guardian  of  the  said  infants  appointed  by  an  order  dated  &c.,  be 
removed  from  the  office  of  guardian  of  the  persons  of  the  said  infants ; 
Let  a  proper  person  be  appointed  guardian  of  the  persons  of  the  said 
infants  in  the  place  of  the  said  G.  H. ;  And  Let,  until  such  guardian 
be  appointed,  the  said  infants  be  not  removed  without  the  leave  of  the 
Judge  from  &c.— -R*  Bowyer  Smijthj  Kay,  J.,  10  Dec.  1887,  B.  1647. 


13.  Appointment  of  Guardian  for  the  Purpose  of  consenting  on 
behalf  of  an  Infant  under  tJie  Improvement  of  Lands  Act, 
1864  (27  8f  28  F.  c.  114),  and  the  Limited  Owners'  Resi- 
dences Act,  1870  (33  8f  34  V.  c.  56). 

Upoh  the  application  of  W.  B.,  an  infant,  by  0.  of  fto.  his  next 
friend,  Let  the  said  0.  be  appointed  the  guardian  of  the  said  infant  for 
the  purpose  of  consenting  on  behalf  of  the  said  infant  to  the  applica- 
tion proposed  to  be  made  to  this  Oourt  by  the  summons  issued  by 
N.  B.  {father  and  tenant  for  life)  on  the  &c.  under  the  provifflons  of  the 
above-mentioned  Acts ;  And  Let  such  guardian  be  at  liberty  to  consent 
to  such  application  accordingly. — Re  Blundell,  M.  K.  at  Chambers, 
3  July,  1871,  A.  1768;  Re  D,  of  Manchester^  M.  B.  at  Chambers, 
17  Dec.  1870,  B.  3215. 

For  the  like  order  under  the  first  Act  only,  see  Be  Lord  8e/ton,  Y.-G.  M. 
at  Chambers,  4  Aug.  1871,  B.  2470. 

For  the  apj>ointment  of  a  guardian  to  make,  or  consent  to  an  application 
on  behalf  of  infanta  or  lunatics  under  the  Settled  Estates  Acts,  see  Seton, 
4th  ed.,  p.  1474. 
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14.  Father  to  concur  in  Conveyance  of  Infanfa  Estate^  under  the 

Places  of  Worship  Sites  Act,  1873  (36  8f  37  F.  c.  50),  and 
Vendor  and  Purchaser  Act,  1874  (37  Sf  38  F.  c.  78). 

Upoir  motion  &c.  by  way  of  appeal  from  &o.  the  order  dated  &o. 
dedming  to  make  any  order  npon  an  application  by  snmmonB  to 
dispense  with  the  requisition  made  by  or  on  behalf  of  the  Ecclesiastical 
Commrs  for  England  requiring  a  guardian  to  be  appointed  of  the 
estate  of  C.  an  infant  for  the  purpose  of  concurring  in  the  grant  and 
conyeyance  of  certain  land  under  the  proyisions  and  for  the  purposes 
of  the  secondly  abore-mentioned  Act  (36  &  37  Y.  c.  50) ;  And  this 
Court,  being  of  opinion  that  S.,  the  father  of  the  said  C,  the  infant 
tenant  in  tail  in  remainder  of  the  freehold  land  intended  to  be  con- 
veyed to  the  Ecclesiastical  Commrs  for  England,  for  the  purposes  and 
under  the  provisions  of  the  said  secondly  mentioned  Act,  is,  as  the 
natural  guardian  of  the  said  infant,  the  person  to  concur  under  the 
proYisions  of  the  said  Act  on  behalf  of  the  said  infant  in  the  convey- 
ance of  the  said  freehold  land,  doth  order  that  the  said  order  dated 
&c.  be  discharged.— i^0  Marq.  Salisbury,  C.  A.,  29  Jan.  1876,  B.  417; 
2  Ch.  D.  29,  0.  A. 

For  order  appointing  a  guardian  for  an  infant  to  convey  under  this  Act, 
see  Be  Starkie,  Y.-C.  H.,  27  June,  1874,  B.  1843. 

15.  Ouardian  appointed  to  consent  to  Marriage — Marriage  Act,  1823 

(4  G.  IV.  c.  76),  s.  16. 

Let  B.  be  appointed  guardian  of  the  person  of  A.,  the  infant,  for 
the  purpose  of  giving  a  legal  consent  to  her  marriage. — He  Mooreroft, 
V.-C.  K,  15  July,  1835,  B.  835. 

And  see  Et  Woolscomle,  1  Mad.  213,  under  26  G.  n.  c.  33,  s.  3. 


16.  Ouardian  appointed  to  protect  Infants  Interest  on  Bill  in 

Parliament. 

Let  B.  be  appointed  the  guardian  of  A.,  the  infant,  for  the  purpose 
of  appearing  on  Ids  behalf  and  watching  over  (protecting)  his  interests 
on  [or  of  presenting  a  petition  to  Parliament  against]  the  bill  now 
pending  in  Parliament  for  &c.,  and  of  assenting  to  the  said  bill  on 
behalf  of  the  said  infant,  if  the  same  shall  appear  to  be  for  the  benefit 
of  the  said  infant. — Re  Wharton,  M.  B.  at  Chambers,  9  June,  1856, 
B.  1122. 


17.  Approval  of  Proceedings  before  the  House  of  Loi^ds  to  establish 
Infants  Claim  to  a  Peerage — Settled  Land  Act,  1882,  «.  36. 

The  application  of  A.  B.,  by  C.  D.  his  guarcCan,  which  upon  hearing 
ftc.  was  adjoozned  to  be  heard  in  Court  &o.,  and  upon  hearing  counsel 
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for  the  applioant  and  for  the  respondents,  Let  the  proceedings  taken 
by  the  applicant  before  the  House  of  Lords  and  the  Committee  of 
Privileges  of  the  said  House  for  establishing  his  claim  to  the  Earldom 
of  Aylesford  be,  pursuant  to  the  36th  section  of  the  Settled  Land  Act, 
1882,  approved  as  proceedings  taken  for  the  protection  of  the  settled 
land,  which,  under  the  said  settlement,  stands  settled  in  such  manner 
as  to  devolve  with  the  said  earldom. — Re  AyUsfor^u  Settlement,  Baoon, 
V--0.,  20  Feb.  1886,  A.  340. 


18.  Leave  for  Infant  to  Petition  the  Queen  for  permission  to  use 

Name  and  Arms. 

Upon  the  application  of  the  Fits,  and  upon  hearing  the  solrs  for  the 
applicant  and  for  the  Defts,  and  upon  reading  &c..  Let  the  applicant 
D.  be  at  liberty  to  present  a  petition  by  the  said  E.  to  her  meet 
gracious  Majesty  the  Queen,  praying  that  he  may  be  allowed  to  take, 
use,  and  bear  the  surname  and  arms  of  the  testator  P.,  in  addition  to 
his  own  surname  and  arms,  in  accordance  with  the  will  of  the  tea- 
tator. — Heceiver  to  pay  the  costs  out  of  rents  and  profits. — Re  Poynder^ 
P.  V.  Cook,  V,-C.  M.  at  Chambers,  19  Feb.  1881,  B.  327. 


NOTES. 
JUBISDIOTION— INTANT  WAED— GXTABDIABr  OF  THE  FEBSON. 

By  the  Jud.  Act,  1873,  s.  34  (3),  the  wardship  of  infants  and  the  care  of 
infants'  estates — a  jurisdiction  wnich  has  been  from  the  earliest  times  exer- 
cised by  the  Court  of  Chancery,  representing,  in  the  person  of  the  L.  C,  the 
authority  of  the  Sovereign  as  parens  patrice — ^is  now  assigned  exclusively  to 
the  Ch.  t).  of  the  High  Court  of  Justice. 

This  jurisdiction  is  not  usually  exercised  unless  the  infant  has  property 
which  can  be  applied  for  his  use  and  maintenance,  or  protected  and  secured 
for  his  benefit :  Wellesley  v.  D.  Beaufort y  2  Euss.  21 ;  Clayton  v.  Clarke,  3  D. 
F.  &  J.  682  ;  but  it  is  not  absolutely  limited  to  cases  in  which  there  is  pro- 
perty  of  the  infant  to  be  dealt  with  ;  lie  Spence,  2  Ph.  247 ;  Be  Fynn,  2  Dr. 
&  S.  481 ;  Be  McGrath,  (1892)  2  Ch.  496,  611 ;  Dan.  905. 

A  suit  relating  to  the  estate  or  person  of  an  infant,  and  for  his  benefit,  has 
the  effect  of  making  him  (whether  Pit  or  Deft)  a  ward  of  Court :  Qynn  v. 
Qilhardy  1  Dr.  &  S.  356 ;  Marq,  Bute'e  Case,  9  H.  L.  C.  440 ;  FendleUm  v. 
Mackray,  2  Dick.  736. 

Accordingly,  to  give  the  Court  jurisdiction  over  an  infant,  e.^.,  to  prevent 
his  contracting  an  improper  marriage,  the  course  is  frequently  taken  of 
settling  a  small  sum  upon  nim,  and  then  commencing  an  action  to  administer 
the  trusts  of  the  settlement,  in  which  action  an  injunction  may  be  at  once 
obtained :  see  Dawson  v.  Thompson^  12  L.  T.  178 ;  Simpson,  144. 

An  infant  may,  however,  be  constituted  a  ward  of  Court  by  an  order  made 
on  petition  for  the  appointment  of  a  guardian :  Stuart  v.  Bute,  9  H.  L.  C. 
440 ;  Be  McCullochs,  6  Ir.  Eq.  393 ;  or  even,  it  has  been  held,  by  the  mere 
taking  out  of  a  summons  for  the  appointment  of  a  guardian,  though  no 
order  was  actually  made :  De  Pereda  v.  De  Mancha,  19  Ch.  D.  451 ;  but  see 
Be  McOrath,  (1892)  2  Ch.  496,  513;  or  by  an  order  for  maintenance  upon 
petition  or  summons  without  suit :  Be  Orahamy  10  Eq.  530 ; 

— by  payment  into  Court  under  the  Trustee  Relief  Act  (now  replaced  by 
the  Trustee  Act,  1893,  s.  42 :  and  see  0.  livb,  4,  inf.y.  1191)  of  a  fund  in 
which  he  is  interested:  Be  Hodge^s  Settlementy  3  K.  &  «!.  213 ;  Be  Benand,  16 
W.  B.  538 ;  Be  Lloyd' b  Trmt^  I.  B.  2  £q.  507 ;  or  by  payment  ol  money  into 
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CSooit  to  the  separate  account  of  the  infant  in  an  administration  action  to 
^rhich  the  infant  is  not  a  party :  De  Fereda  y.  De  Mancha,  Bup.y  sed  quaere; 
see  Brown  v.  Collins^  25  Ch.  D.  56;  Lewin,  417 ; 
— but  not  by  payment  into  Court  under  the  Legacy  Duty  Act  (36  G.  m. 


under  the  Lands  Clauses  Act  of  the  purchase-money  of  an  infant's  estate : 
JSe  WiltB  (fc  Simereet  By,,  Exp,  Brewer,  2  Dr.  &  S.  552 ;  Be  Famd^ll,  V.-C.  K, 
3  Dec.  1858 ;  Lewin,  417  ; 

— ^nor,  where  infants  are  aliens  resident  abroad,  by  the  carrying  over  of  a 
settled  legacy  to  an  account  referring  to  them  as  **  issue  '* :  Brown  v.  Collins^ 
sup. ;  and  quaere  whether  eyen  in  the  case  of  a  British  subject  the  mere 
carrying  oyer  of  a  legacy  in  an  action  to  which  he  is  not  a  party  to^  an 
account,  merely  describing  a  class  of  persons  of  whom  he  is  one,  is  sufficient 
to  constitute  him  a  ward  of  Court :  8,  C, ; 

— ^nor,  it  would  seem,  by  an  order  approving  of  a  marriage  settlement  under 
the  Lifants'  Settlement  Act,  1855  :  Be  Dalton,  6  D.  M.  &  G.  201 ;  Be  Strong, 
26  L.  J.  Ch.  64 ;  2  Jur.  N.  S.  1241. 

The  jurisdiction  of  the  Chancery  Division  of  the  High  Court  aiid  of  the 
V.-C.  of  the  County  Palatine  over  an  infant  ward  is  not  affected  by  the  in- 
lant  having  become  of  unsound  mind :  Be  Edwards,  10  Ch.  D.  605. 

The  Chancery  Division  has  no  jurisdiction  to  appoint  a  guardian  to  a 
person  of  unsound  mind  not  so  found,  though  it  has  power  in  the  admon  of 
the  trusts  of  his  property  to  give  directions  for  maintenance :  Be  Bligh,  12 
Ch.  D.  364,  C.  A.  (questioning  Fane  v.  F.,  2  Ch.  D.  124). 

As  to  the  jurisdiction  to  direct  and  interfere  with  the  infant's  custody  or 
religious  education,  see  in/.  Sect.  YI. ;  and  as  to  the  marriage  of  infants 
and  wards,  see  inf.  Sect.  VU. 


APPLIOATIOK  AND  FOBM  OF  OBDEB. 

Applications  as  to  the  guardianship  of  infants  are  now  made  by  summons 
in  Chambers :  O.  l*V,  2  (13);  Dan.  910 ;  D.  C.  P.  679  eteeq.  If  no  action  or 
matter  be  pending,  a  summons  is  taken  out  in  the  name  of  the  infant  by 
a  next  friend  pro  hoc  vice,  and  is  intituled  in  the  matter  of  the  infant : 
Mara.  BtUe's  Case,  9  H.  L.  C.  440. 

Wnere  the  amount  of  the  property  is  large,  and  there  are  any  difficulties 
or  intricacies  whatever  in  the  aomon  of  the  infant's  property,  or  the  care  of 
bis  person,  or  disputes  about  the  same,  the  safer  course  will  be  to  commence 
an  action  or  institute  proceedings  by  originating  summons  for  admon  on  the 
infant's  behalf,  by  which  he  at  once  becomes  a  ward  of  Court :  Simpson, 
242. 

Directions  for  the  appointment  of  a  guardian  and  for  maintenance,  includ- 
ing directions  as  to  education,  &c.,  are  no  longer  inserted  in  the  judgment  or 
order,  but  application  is  made  in  Chambers  for  the  purpose,  and  it  is  not 
necessary  to  give  liberty  to  so  apply. 

By  O.  LV,  25,  upon  application  for  the  appointment  of  guardians  of 
infants,  and  allowance  for  maintenance,  the  evidence  must  show  the  ages  of 
the  infants,  the  nature  and  amount  of  the  infants*  fortunes  and  incomes,  and 
what  relations  the  infants  have. 

Under  the  old  practice  the  Court  had  no  jurisdiction  to  appoint  a  receiver 
of  an  infant's  real  estate  except  on  bill  filed:  Exp.  Whitfield,  2  Atk.  315; 
Exp,  Mountforty  15  Ves.  445,  n. ;  and  see  Anon,,  1  Atk.  489 ;  West,  347. 
But  in  Be  Bartholomew,  15,  17  Feb.  1843,  A.  657,  8,  V.-C.  E.,  the  Court,  by 
separate  orders,  appointed  a  receiver  of  the  estate  and  guardian  of  the  person ; 
and  in  Be  Leeming,  5  July,  1851,  B.  1205,  V.-C.  K.  B.,  on  petition,  appointed 
the  same  person  guardian  and  receiver;  and  in  Be  Oascoyne,  5  Aug.  1851, 
A.  144,  also  on  petition,  appointed  two  guardians  of  the  person,  and  one  of 
them  receiver  of  the  estate :  S,  C,  20  L.  J.  Ch.  550 ;  and  in  Be  Baron,  6  Feb. 
1854,  A.  529,  V.-C.  W.  appointed  separate  persons  guardian  and  receiver, 
on  summons  in  Chambers,  and  this  nas  often  been  done.  And  as  to  the 
general  jurisdiction  of  the  Court  to  appoint  a  receiver  under  the  Jud.  Act, 
1873,  s.  25  (8),  V.  sup.  p.  773,  The  more  usual  course  is  to  appoint  a  guardiai^ 
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of  tlie  person  and  estate,  without  receiver,  and  he  is  usually  required  to  enter 
into  a  recognizance  duly  to  account,  with  sureties,  as  in  the  case  of  a  receiver: 
see  Simpson,  434.  The  practice  as  to  the  nature  and  extent  of  the  security 
has  not  Deen  uniform  ;  where  the  income  was  small,  the  Court  was  satisfied 
with  the  guardians  undertaking  to  account :  Et  Sidingham,  M.  B.,  24  June, 
1859,  B.  1895,  and  Form  9.  p.  993. 

The  recognizance  formerly  entered  into  that  the  infant  should  not  marry 
with  the  guardian's  privity  without  leave  of  the  Court  {I/aMs  Ctue,  1  P. 
Wms.  608  ;  Eyre  v.  Cs,  Shaftesbury ,  2  P.  Wms.  112),  was  stated  by  Lord 
Hardwicke,  in  1740,  to  have  been  discontinued  of  late  years  in  the  case  of 
wards  staying  in  England,  though  still  required  when  the  wards  were 
allowed  to  go  abroad :  see  Jeffrys  v.  Vanteswarsiwarth,  Bam.  Ch.  141,  4. 
And  it  may,  perhaps,  be  still  required  where  there  is  apprehension  of  an  im- 
proper maniage :  Simpson,  249. 

GUABDIAN,  WHO  HAY  BE  APPOINTED. 

A  married  woman  is  not  a  proper  person  to  be  appointed  as  sole 
guardian :  He  Kaye^  1  Ch.  387 ;  and  if  a  female  guardian  appointed  by  the 
Court  (though  the  mother  of  the  infant)  married,  her  appointment  ceased, 
and  a  reference  was  usually  directed  to  ascertain  whether  it  was  for  the 
benefit  of  the  infant  to  continue  her  as  guardian,  and  she  was  at  liberty  to 
propose  herself,  and  was  generally  reappointed,  alone  or  with  others,  on 
givmg  recognizances :  Re  OornihU,  1  Beav.  347 ;  Jones  v.  Powell,  9  Beav. 
345;  Anon*,  8  Sim.  346;  Marquis  Camden  v.  Murray,  16  Ch.  D.  161,  166; 
but  now  by  the  Guardianship  of  Infants  Act,  1886,  v.  inf.p,  1000,  the  mother 
is  placed  in  the  position  of  a  testamentary  guardian,  and  it  is  presumed  that, 
subject  to  the  power  of  the  Court  to  appoint  others  to  act  jointly  with  her, 
she  will  not  be  superseded  except  upon  grounds  applicable  to  a  testamentary 
guardian. 

If  no  guardian  had  been  appointed  by  the  father,  or  if  by  reason  of  the 
invalidity  of  the  marriage  the  appointment  was  ineffectual,  the  mother  was 
entitled  to  the  guardianship  of  ner  children :  Be  Moore,  11  Ir.  C.  L.  1 ;  JRe 
Darcys,  lb,  298 ;  Reg,  v.  l^ash,  10  Q.  B.  D.  454. 

For  the  com-se  taken  where  the  mother  has  changed  her  religion  since  the 
father^s  death,  see  inf.  Sect.  VI.,  **  Custody  of  Infaj^t." 

The  solr  of  any  person  exercising  a  control  over  the  infantas  estate  ought 
not  to  be  appointed  guardian  of  his  person :  Re  Johnstone,  2  J.  &  Lat.  222. 

Where  more  than  one  guardian  is  appointed  by  the  Court,  the  office  does 
not — as  in  the  case  of  testamentary  guardians,  see  Eyre  v.  Cs,  Shaftesbury^ 
2  P.  "Wms.  103 — survive  :  Bradshawy,  B,,  IRuss.  528;  though  the  survivors 
mi^ht  have  been  appointed  without  a  reference :  Hall  v.  Jones,  2  Sim.  41. 

If  the  father  is  out  of  the  jurisdiction  and  is  unable  to  maintain  his 
children  (see  Exp,  England,  1  Euss.  &  M.  499),  or  if  there  be  a  testamentary 
guardian  who  declines  to  act,  a  guardian  may  be  appointed  by  the  Court : 
O'Keefe  v.  Casey,  1  Sch.  &  Lef.  106. 

If,  however,  tlxe  testamentary  guardian  has  acted,  he  cannot  be  removed 
without  suit :  O^Keefe  v.  Casey,  sup, ;  Re  McCuUochs,  Dru.  276 ;  6  L.  &  Eq. 
393 ;  Simpson,  242. 

Notwithstanding  the  appointment  by  deed  by  an  infant  aged  fourteen, 
and  entitled  to  real  estate,  of  a  guardian  for  himself,  the  Court  has  appointed 
a  guardian  :  see  Coham  v.  C,  13  Sim.  639  ;  Curtis  v.  Rippon,  4  Madd.  462. 

A  guardian  must  be  specially  appointed  for  the  purpose  of  consenting  to 
an  application  under  the  Settled  Estates  Acts  and  Improvement  of  Lands 
Acts,  the  consent  of  the  father  or  the  testamentary  guardian  as  such  not 
being  sufficient :  Re  James,  6  Eq.  334 ;  Re  Caddick,  7  W.  E.  334  ;  Re  Blundell, 
sup,  Form  13. 

But  the  father  is  competent  to  concur  on  behalf  of  his  son,  the  infant 
tenant  in  tail,  without  the  appointment  of  a  guardian  for  the  purpose,  in  a 
grant  made  by  himself  as  tenant  for  life  of  part  of  the  settled  estate  as  a 
church  site  under  the  Places  of  "Worship  Sites  Act,  1873  (36  &  37  V.  c.  50), 
s.  1 :  Mara,  Salishury^s  Case,  2  Ch.  D.  29,  sup.  Form  14. 

Under  the  Settled  Land  Act,  1882  (v.  inf.  Chap.  XLV.,  ** Settlements"), 
8.  60,  where  a  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  life 
(which  includes  an  infant  tenant  in  fee,  see  s.  59)  is  an  infant,  and  there  are 
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no  tmstees  of  the  settlement,  the  powers  of  tlie  Act  may  be  exercised  on  the 
infant's  behalf  by  such  person  ana  in  such  manner  as  the  Court,  on  the  appli- 
cation of  a  testamentary  or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders.  In  such  a  case,  where  a 
sale  is  contemplated,  it  is  the  practice  for  the  Judge  to  approye  the  sale,  and 
the  porchase-moixey  is  paid  into  Court. 


FOBEiaN  GUABDIAK. 

Though  the  Court  has  undoubted  jurisdiction  to  appoint  guardians  to 
infants  bom  abroad,  or  resident  out  of  the  jurisdiction,  provided  they  are 
British  subjects  {Hope  v-  H.y  4  De  G.  M.  &  G.  345,  346 ;  Re  WUloughhy,  30 
Oh.  D.  324,  C.  A.),  in  which  categor^r  are  included  all  infants  whose  paternal 
grandfather  was  a  natural- bom  British  subject  (De  Oeer  y.  Stone,  22  Ch.  D. 
243,  255;  Be  Willougkhy,  eup,);  yet  tiie  authority  of  a  ^ardian  who  has 
been  appointed  by  a  foreign  Court  of  competent  jurisdiction  will  not  be 
iateifered  with  :  Nugent  v.  Vetzera,  2  Eq.  704 ;  JU  Willoughby,  30  Ch.  D.  324, 
0.  A. ;  and  the  Court  will  give  effect  in  all  respects  to  the  orders  of  the 
Courts  of  a  foreign  countij  in  respect  of  an  infant  brought  to  this  country, 
80  far  as  is  consistent  with  the  law  of  England:  Di  Savini  t.  Loueada^ 
18W.  R.  425;  22  L.  T.  61. 

But  in  a  case  where  the  French  mother  of  infants  resident  abroad  was  not 
a  proper  person  to  be  appointed,  and  proceedings  taken  by  her  in  France  for 
the  appomtment  of  guardians  were  standing  over  until  it  should  be  seen 
what  course  the  English  Courts  would  adopt,  the  Court  exercised  its  juris- 
diction :  Be  WiUoughbyy  eup. 

And  under  special  circumstances  Scotch  tutors  dative  appointed  by  the 
Court  of  Session  have  been  restrained  from  interfering  with  the  infant  f  for 
whom  ^ardians  had  been  appointed  in  this  country)  or  his  property  other 
than  his  Scotch  estates :  Marg.  Bute^a  Casey  9  H.  L.  C.  440 ;  4  Macq.  Sc.  Ap. 
1 ;  2  GKff.  582 ;  and  their  authority  in  this  country  over  a  Scotch  domiciled 
iiiant  has  been  negatived :  Beattie  v.  Johnstone ^  10  CI.  &  F.  42  ;  1  Ph.  17, 

And  see  Be  Dawson,  3  D.  M.  &  G,  764 ;  2  Sm.  &  G.  199,  where  English 
guardians  were  appointed  for  an  infant  who  had  been  clandestinely  removed 
from  America,  wnere  she  had  real  estate,  in  breach  of  an  injunction  granted 
by  an  American  Court  to  restrain  her  removal. 

Where  it  was  doubtful  whether  the  infants  were  to  be  considered  as  French 
or  British  subjects,  and  the  French  Court  had  exercised  jurisdiction  by 
appointing  giuj-dians,  tiie  Englidi  Court  declined  to  interfere :  Be  Bourgoise, 
41  Ch.  D.  310,  C.  A. 

Proceedings  in  Ireland  appointing  guardians  in  that  country  over  infants 
there  residing  have  been  adopted  bv  appointing  the  same  persons  guardians, 
and  ordering  payment  to  Uiem  of  mamtenance  money  out  of  the  infant's 
fortune  in  Court  here  :  Daniel  v.  Newton,  8  Beav.  485  ;  and  in  Be  Morrison, 
16  Sim.  42,  dividends  of  a  fund  in  Court  belonging  to  an  infant,  resident 
abroad,  with  a  guardian  appointed  by  a  foreign  Court,  were  paid  to  her 
solicitor  here,  on  his  undertc^dn^  to  remit  to  the  guardian ;  but  the  better 
course  is  to  appoint  a  joint  guardian  here. 

As  to  the  appointment  of  a  receiver  of  an  infant's  real  estate,  see  Vol.  I. 
Chap.  XXXII.,  pp.  786,  803. 


TESTAMENTARY  GUARDIAN. 

It  being  enacted  by  1  Y.  c.  26,  s.  7,  that  no  will  made  b^  any  person  under 
twenty-one  shall  be  valid,  an  infant  can  no  longer  exercise  the  power  given 
by  12  Car.  II.  c.  24,  without  distinction  of  age,  of  appointing  a  guardian  to> 
his  children  by  wiU,  though  he  may  still  do  so  by  deed. 

Control  will  be  exercised  over  a  testamentary  guardian  if  his  conduct  be 
improper:  see  Talbot  v.  B,  Shrewsbury,  4  My.  &  Cr.  673;  D»  Beaufort  v. 
Berty,  1  P.  Wms.  704. 

And  though  such  a  guardian  is  rarely  if  ever  removed  (see  2  L.  C*  Eq.  742 ; 
1  L.  C.  Eq.,  7th  ed.  521),  orders  may  be  made  reg^ulating  his  conduct :  Boach 
V.  Oarvafiy  1  Yez.  160;  Jones  y.  Powell,  9  Beav.  345. 
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The  marriage  of  a  female  testamentary  goaidian  does  not  of  iteelf  determine 
her  office,  but  inquiries  should,  it  seems,  be  directed  whether  it  will  be  for 
the  benefit  of  the  infants  to  continue  to  reside  with  her  notwithstanding  her 
Second  marriage :  Jones  y.  Powdly  9  Bear.  345 ;  and  see  2  L.  0.  £q.  742  ; 
1  L.  0.  iki.  611,  614. 

And,  without  removing  the  testamentary  guardians  from  their  office,  the 
care  and  religious  education  of  the  infants  may  be  intrusted  to  the  mother, 
or  other  persons  appointed  for  that  purpose :  see  Andrews  y.  8aJLt^  8  Oh.  622  ; 
Be  Newbery,  1  Eq.  431 ;  1  Ch.  263 ;  SmUh  y.  Bate,  2  Dick.  631 ;  Ingham  v. 
Bickerdike.  6  Madd.  276 ;  Be  Clarke,  21  Ch.  D.  817.  .  And  in/.  Sect  IV., 
•*  Custody  of  iNPAm*." 

The  father  may  authorize  the  suryiyor  of  the  testamentary  guardians  whom 
he  has  appointed  to  nominate  another  in  the  place  of  the  one  who  has  died  : 
Be  Pamell,  L.  E.  2  P.  &  M.  379. 

Effect  will  be  giyen  to  the  recommendation  of  a  father,  who  has,  by  will, 
appointed  a  guardian,  that  his  children  should  be  placed  tmder  the  care  of 
two  other  persons,  subject  to  the  guardian's  general  superintendence  and 
Qontrol :  KnoU  y.  CoUee,  2  Ph.  192 ;  HaHley  y.  Smith,  10  W.  B.  760,  763 : 
9  Jur.  N.  S.  87 ;  but  the  wishes  of  the  father  (though  greatly  respected  by 
the  Court :  Simpson,  246,  247)  will  not  be  regarded  if  disadyantageous  to 
the  infant :  Hartley  y.  Smith,  sup. ;  Simpson,  347. 

The  nomination  by  a  testator  of  a  ' '  guardian  of  the  estato  of  my  son 
during  his  minority,  does  not  eiye  the  person  so  appointed  the  powers  of  a 
testamentary  guardian  so  as  to  msplace  tne  mother  from  the  care  and  custody 
of  the  infant :  Be  Norhury,  I.  E.  9  Eq.  134. 

The  appointment  by  the  father  of  a  testamentary  guardian  does  not  affect 
the  right  of  the  Court  to  appoint  a  receiyer  of  the  infant's  estato :  Gardner  y. 
Blane,  1  Ha.  381 ;  nor  does  it  affect  the  rights  of  the  mother  under  the  Act 
next  cited. 


GUABDIAKSHtP  OF  iNFAlTrs  ACT,  1886. 

By  this  Act  (49  &  60  V.  o.  27),  sect.  2,  on  the  death  of  the  father  of  an 
infant  (or,  in  case  the  father  has  died  prior  to  the  passing  of  the  Act,  then 
from  and  after  the  passing  of  the  Act,  25th  June,  1886),  "  the  mother,  if 
Buryiying,  shall  be  the  guardian  of  such  infant,  either  alone,  when  no 
guardian  has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  fatner.  When  no  guardian  has  been  appointed  by  the 
fatner,  or  if  the  guardian  or  guardians  appointed  hj  the  father  is,  or  aro, 
dead,  or  refuses  or  rofuse  to  act,  the  Court  may,  if  it  shall  think  fit,  from 
time  to  time  appoint  a  guardian  or  guardians  to  act  jointly  wiUi  the 
mother." 

The  section  does  not  affect  the  rights  of  the  father  as  to  the  religious 
education  of  his  children :  Be  Scanlan,  40  Ch.  D.  201  (whero  the  deceased 
father  being  a  Protestant,  and  the  suryiying  mother  a  Eoman  Catholic,  two 
Protestants  wero  appointed  to  act  jointly  as  co-guardians  of  the  childron, 
who  wero  to  be  brought  up  in  the  Churoh  of  England). 

By  sect.  3  (1),  **  the  mother  of  any  infant  may,  by  deed  or  will,  appoint 
sny  person  or  persons  to  be  guardian  or  guardians  of  such  infant  after  the 
death  of  herself  and  the  father  of  such  infant  (if  such  infant  be  then  un-> 
married),  and  whero  guardians  are  appointed  by  both  parents,  they  shall 
act  jointly."  (2)  The  mother  may  also,  by  deed  or  will,  proyisionally 
appoint  a  person  or  persons  to  act  as  guardian  or  guardians  after  her  death  • 
jointly  with  the  father,  and  the  Court,  after  her  death,  **  if  it  be  shown  to  the 
satisfaction  of  the  Court  that  the  father  is  for  any  reason  unfitted  to  be  the 
Bole  guardiau  of  his  childron,"  may  confirm  the  appointment,  or  make  such 
other  order  in  respect  of  the  guarifianship  as  it  thinks  right.  (3)  "In  the 
eyent  of  guardians  being  unable  to  agree  upon  a  question  affecting  the 
welfare  of  an  infant,  any  of  them  may  apply  to  the  Court  for  its  direction, 
and  the  Court  may  msuce  such  order  or  orders,  regarding  the  matters  in 
difference,  as  it  shall  think  proper." 

Guardians  under  the  Act  are  (by  sect.  4)  inyested  with  the  powers  of 
testamentery  guardians,  under  12  Car.  II.  c.  24.  The  Court  may  make 
orders  as  to  the  custody  of  the  infant :  sect.  6  (v.  ir\f,  pp.  1041  et  seq,) ;  and,  on 
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being  satisfied  that  it  is  for  the  welfare  of  the  infant,  may,  in  its  disoretiony 
remoye  fzx>m  his  office  any  testamentary  guardian  or  guardian  under  the 
Act,  and  also,  if  deemed  for  the  welfare  of  the  infant,  appoint  another 
guardian  in  theplace  of  the  guardian  so  removed :  sect.  6 ;  see  i?e  Qray$,  27 
li.  B.  Ir.  609.  where  a  decree  for  j udicial  separation  or  divorce  is  pronounced, 
the  Court  may  declare  the  parent,  by  reason  of  whose  misconduct  the  decree  is 
made,  to  be  a  person  unfit  to  have  the  custody  of  the  children  of  the  marriage, 
and  such  parent  shall  not,  upon  the  death  of  the  other  parent,  be  entitled  as 
of  right  to  the  custody  or  guardianship  of  the  children.  The  Act 
confers  jurisdiction  upon  the  County  Court,  subject  to  provisions  for 
removal  of  proceedings  to  the  Ch.  Div.  of  the  High  Court,  and  for 
appeals  to  be  heard  oy  a  Judge  of  the  Ch.  Diy.  at  Chambers,  or  in 
Court,  as  he  shall  direct:  sects.  9,  10;  and  provides  for  the  making  of 
rules:  sect.  11. 

Nothing  in  the  Act  is  to  restrict  or  affect  the  jurisdiction  of  the  Hi^h 
Court,  or  any  division  thereof,  to  appoint  or  remove  guardians,  or  otherwise 
in  respect  of  infants  :  sect.  13. 

Applications  under  the  Act  are  to  be  made  b^  summons ;  where  there  is 
any  pending  action  or  proceeding,  by  a  summons  in  the  action  or  proceeding, 
and  m  the  matter  of  the  infant ;  and  where  there  is  no  pending  action  or 
proceeding,  by  an  originating  summons  in  the  matter  of  the  infant :  B.  S.  C. 
Guardianship  of  Infants,  r.  2. 

A  summons  under  sect.  2  of  the  Act  may  be  taken  out  by  any  next  friend 
of  the  infant,  and  is  to  be  served  on  the  mother;  and  a  summons  under 
sect.  3  (2)  of  the  Act  may  be  taken  out  by  any  next  friend  of  the  infant,  and 
is  to  be  served  upon  the  father. 

A  summons  under  sect.  3  (3)  may  be  taken  out  by  any  guardian  of  the 
infant,  and  is  to  be  served  on  the  other  guardian  or  guardians :  rr.  3,  4. 

Under  sect.  5,  a  summons  taken  out  by  the  mother  is  to  be  served  on  the 
father,  or,  if  he  be  dead,  upon  the  guardian  or  guardians ;  and  a  summons 
taken  out  by  the  father  is  to  be  served  on  the  mother,  or,  if  she  be  dead, 
upon  the  guardian  or  ^^rdians,  other  than  the  father ;  and  a  summons 
taken  out  by  any  guardian  of  an  infant,  other  than  a  parent,  is  to  be  served 
on  the  other  guardian  or  guardians,  if  any,  other  than  a  surviving  parent, 
und  also  upon  the  surviving  parent :  r.  5. 

A  summons  under  sect.  6  may  be  taken  out  by  any  next  friend  of  the 
infant,  and  is  to  be  served  upon  his  guardian  or  guardians :  r.  6. 

The  Court  may  direct  that  any  persons,  other  than  those  mentioned  in 
the  rules,  be  served :  r.  9. 

The  evidence  to  be  adduced  upon  any  application  for  the  appointment  of 
a  guardian  is  to  show :  (a^  the  age  of  the  infant ;  ^b)  the  nature  and  amount 
of  the  infant's  fortune  ana  income ;  (c)  what  relations  the  infant  has :  r.  10. 

The  Court  has  power  to  remove  a  guardian  appointed  bv  the  mother  under 
sect.  3,  if  satisfiea  that  it  is  for  the  welfare  of  the  infants  so  to  do :  Be 
McGrath,  (1892)  2  Ch.  496 ;  (1893)  1  Ch.  143,  C.  A. 

The  appointment  by  the  mother  under  sect.  3,  sub-sect.  2,  should  be  in 
form  an  appointment  of  guardians  to  act  '*  jointly  with  the  father,"  and  the 
order  of  the  Court  after  ner  death  confirming  the  appointment  should  be 
made  in  that  form,  and  upon  evidence  that  the  father  is  **  unfitted  to  be  the 
sole  guardian " ;  but  a  testamentary  appointment  by  the  mother,  though 
wrong  in  form,  will  be  acted  upon  by  the  Court,  if  intended  to  be  made  unckr 
the  statutory  power :  Re  G,,  (1892)  1  Ch.  292 ;  Form  9,  in/,  p.  1037. 

The  general  jurisdiction  of  the  Court,  and  its  power,  m  a  proper  case,  to 
displace  the  father  altogether,  is  not  affected  by  the  Act :  8,  V, 

Where  there  is  no  guardian  appointed  by  the  father  in  existence,  the 
mother,  if  surviving,  is  entitled  to  be  the  sole  guardian  of  her  infant  diild, 
and  the  statutoiy  and  inherent  jurisdiction  of  the  Court  to  appoint  a  guardian 
to  act  jointly  with  the  mother  will  not  be  exercised  merely  because  the 
mother  has  married  a  second  husband  of  a  religion  different  from  hers  and 
that  of  the  infant,  if  there  is  no  personal  misconduct  or  interference  with  the 
proper  bringing  up  of  the  infant ;  but  the  Court  will  only  interfere  where  it 
IS  snown  that,  having  regard  to  the  real  benefit  of  the  infant,  it  ought  to  do 
bo:  In  Be X.X.  v.  F.,  (1899)  1  Ch.  526,  C.  A. 
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1.  Order  for  Incf^ease  of  Maintenance. 

Let  the  sum  of  £ —  a  year  be  allowed,  in  addition  to  the  sum  of  £  — 
a  year,  allowed  by  the  order  dated  &o.,  making  together  the  sum  of 
£ —  a  year,  for  the  maintenance  and  education  of  A.,  the  infant,  such 
increased  allowance  to  commence  as  from  &c.,  and  be  paid  out  of  the 
income  of  the  trust  estate  in  the  said  order  dated  &c.,  mentioned  to 
H.)  the  father  of  the  said  infajit,  during  his  minority,  or  until  further 
order. — He  W,  H.  Hora,  an  In/ant^  M.  E.  at  Chambers,  18  Feb.  1873, 
A.  407. 

If  the  increase  is  to  be  paid  out  of  funds  in  Court,  see  Form  5,  sup,  p.  991. 

For  order  for  sale  of  so  much  of  the  fund  in  Court  as  would  raise  £ — ; 
being  £31  for  maintenance  of  the  infant  from  —  to  — ;  £ —  the  amount  of  a 
doctor's  bill  for  the  infant  and  of  his  expenses  to  the  sea-side;  and  £ —  as 
the  costs  of  the  application  and  payment  to  the  guardian,  he  undertaking  to 
apply  the  said  sum  of  £31  for  the  maintenance  and  clothing  of  the  infant 
from  a  past  date,  sec  Be  Hay^  an  Infant^  V.-O.  B.  at  Chambers,  10  Feb.  1873, 
A.  206. 

For  allowance  of  £35  for  the  purchase  of  a  pianoforte  for  the  infant,  and 
direction  for  the  trustees  to  raise  the  amount  by  sale  of  Consols  standing  in 
their  names,  and  to  lay  out  the  money  in  the  purchase ;  allowance  of  £30 
(including  the  sum  of  £15  already  paid  for  the  maintenance  and  education 
of  the  infant  for  the  time  past),  and  allowance  of  a  sum,  not  exceeding  £40 
per  annum,  for  future  maintenance  during  minority ;  such  last-mentioned 
allowance  to  be  paid  to  B.  B.,  the  father  of  the  infant,  by  half-yearly  pay- 
ments, to  be  paid  and  retained  out  of  surplus  income,  see  Be  Bendrey,  an 
Infant,  V.-C.  W.  at  Chambers,  11  March,  1873,  A.  714. 

For  inquiry,  on  petition  of  next  of  kin,  whether  a  person  of  unsound  mind 
not  so  found  has  been  properly  maintained,  and  whether  any  and  what  fur- 
ther prqyision  ought  to  oe  made  for  her  maintenance  and  comfort,  see 
Madden  t.  Baxter,  M.  E.,  21  Dec.  1859,  B.  469. 

For  forms  of  application,  &c.  in  reference  to  maintenance,  see  D.  C.  F. 
687  et  eeq, 

2.  Declaration  as  to  Rights  of  Infanta — Conveyancing  Act^  1881, «.  43. 

Declabe,  that  upon  the  true  construction  of  the  testator's  will  and 
in  the  eyents  which  haye  happened  the  Deft  M.  A.  D.,  who  attained 
the  age  of  twenty-one  years  on  the  —  day  of  — ,  is  entitled  to  one* 
sixth  of  the  corpus  and  income  accumulations  after  the  payment  of 
costs  hereinafter  directed  of  and  in  the  residuary  estate  of  the  testator, 
and  that  the  remaining  five-sixths  of  the  said  income  accumulations 
are  applicable,  at  the  discretion  of  the  trustees  of  the  said  will,  for  or 
towards  the  maintenance,  education,  or  benefit  of  the  infant  Pit 
0.  F.  H.  and  the  infant  Defts  J.  H.  E.  H.,  G.  A.  H.,  T.  P.  A.  H.,  and 
J.  C.  H. ;  The  trustees  of  the  will  to  pay  and  retain  the  costs  of  all 
parties,  to  be  taxed,  out  of  the  said  income  accumulations. — See  Re 
Holford,HolfordY.  Holford,  Chitty,  J.,  15  March,  1894,  A. 434;  affirmed 
by  0.  A.,  28  May,  1894 ;  (1894)  3  Ch.  30,  0.  A. 

3.  Advance  for  Maintenance^  out  of  Income  of  Contingent  Share^ 

secured  by  Policy. 
"  AiTD  the  Judge  being  of  opinion  that  it  is  fit  and  proper,  and  for 
the  benefit  of  the  infant  E.;  that  the  sum  of  £225  should  be  allowe4 
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for  lier  past  maintenance  and  education  from  &c.  to  &c.,  and  that  the 
annual  sum  of  £150  should  be  allowed  for  her  future  maintenance  &c.; 
And  it  appearing  that  the  only  fortune  of  the  said  infant  E.  consists  of 
the  share  of  and  in  the  real  and  residuary  personal  estate  of  the 
testatrix  K.  to  which  the  said  infant  is  presumptively  entitled;  and  will 
become  absolutely  entitled  under  the  said  will  on  her  attaining  the  age 
of  twenty-one  years  or  being  married,  and  that  the  income  arising  and 
to  arise  from  such  share  is  not  in  the  meantime  applicable  for  the 
maintenance  and  education  of  the  said  infant ;  and  it  haying  been  pro- 
posed and  submitted  to  the  Judge  by  or  on  behalf  of  the  said  A.,  the 
father  of  the  said  infant,  that  &c.,  and  the  Judge  having  approved  of 
the  said  proposal,  and  it  appearing  that  the  policy  of  assurance  herein- 
after mentioned  has  been  effected  with  the  M.  Society  in  the  names  of 
N.  and  J.,  No.  — ,  dated  &c.,  for  the  sum  of  £4,000  on  the  life  of  the 
said  infant  E.,  Let  the  said  policy  of  assurance  be  deposited  in  the 
Central  Office ;  And  Let  the  same  be  held  as  a  security  for  the  purpose 
of  recouping  and  repaying  to  the  estate  of  the  testatrix  any  loss  in 
the  event  of  the  death  of  the  said  E.  without  having  attained  the 
age  of  twenty-one  years  or  marrying,  the  amounts  which  shall  have 
been  paid  or  advanced  out  of  the  share  of  the  annual  income  of 
the  real  and  residuary  personal  estate  of  the  testatrix  to  which  the 
said  infant  is  so  presumptively  entitled,  for  the  maintenance  and  edu- 
cation of  the  said  infant,  and  for  procuring  and  keeping  on  foot  the 
said  policy,  and  for  the  costs  of  obtaining  this  order,  and  also  such  an 
amount  or  sum  of  money  as  will  be  equivalent  to  the  amounts  of  money 
or  funds  and  securities  which  would  have  arisen  from  such  part  of  the 
said  annual  income  as  shall  be  so  paid  and  applied,  in  case  the  same 
instead  of  having  been  so  paid  and  applied  had  been  accumulated  at 
compound  interest  by  the  investment  thereof,  and  all  the  resulting 
income  thereof  in  manner  directed  by  the  said  will ;  And  Let  notice  of 
such  deposit  and  of  the  purpose  for  which  the  said  policy  has  been  so 
effected  and  deposited  be  given  to  the  said  M.  Society;  And  Let,  upon 
such  deposit  being  made  and  such  notice  being  given,  the  sum  of  £225 
be  allowed  for  the  maintenance  and  education  of  the  said  infant  from 
&c.  to  &c.,  and  be  paid  by  the  said  N.  and  J.  as  such  trustees  as  afore- 
said to  the  said  A.,  the  father  of  the  said  infant,  out  c of  the  share  of 
the  annual  income  which  has  arisen  from  the  said  real  and  residuary 
personal  estate  to  which  the  said  infant  is  presumptively  entitled  under 
the  said  will  on  her  attaining  her  age  of  twenty-one  years  or  on  mar- 
riage."— Allow  the  annual  sum  of  £150  for  future  maintenance  to  be 
paid  in  the  same  manner. — Trustees  to  pay  the  costs  and  first  pre- 
mium out  of  the  same  funds. — ^And  Let  the  funds  in  Court  be  dealt 
with  as  directed  in  the  schedule  hereto,  and  the  payments  of  premiums 
thereby  directed  are  to  be  considered  as  payments  out  of  the  share 
ot  the  annual  income  which  shall  arise  from  the  said  real  and  residuary 
penonal  estate  to  which  the  said  infant  is  so  presumptively  entitled 
88  aforesaid. 
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{Ifuert  in  Payment  Schedule.) 


Oat  of  the  diTldenda  m  ihitj  Menie  on  tiie 
aboTe  (New  Conaola)— 
Pay  the  TOeminma  doe  on  the  —  day  of 
— ,  and  on  the  eame  day  in  each  sao- 
oeeding  ^ear,  on  the  policy  to  be  effected 
on  the  hfe  of  £.,  aa  in  this  order  men- 
tioned. 


C.  D.,  the  aotnary,  for  E.  F., 
the  principal  officer  of  the 
M.  Dodety,  or  other  the 
actuary  or  principal  officer 
tor  the  time  being  of  the 
■aidaodety. 


£    «.   d. 


£    9,    d. 


—See  Be  ArbuckU,  V.-C.  K.,  30  May,  1866,  A.  1233 ;  S.  C,  14  W.  K. 
535  ;  14  L.  T.  538 ;  followed  in  He  Bruce,  Kay,  J.,  30  W.  B.  922. 

4.  Maintenance  charged  on  Infants  Real  Eetate. 
TiSl  the  DeftB  [the  exort  and  trustees']  out  of  any  funds  in  their  handB 
pay  to  the  Deft  T.  on  her  separate  receipt  the  sum  of  £ —  for  the  past 
maintenance  of  the  Pit  up  to  &c.,  and  the  yearly  sum  of  £ —  for  his 
future  maintenance  from  the  last-mentioned  day ;  and  if  such  funds 
shall  be  insufficient,  Declare  that  what  the  Defts  [the  exors  and  trus- 
tees] or  either  of  them  shall  have  paid  or  shaU  pay  in  respect  of  such 
past  or  future  maintenance  ought  to  be  a  charge  upon  the  estate  and 
interest  of  the  Fit  in  the  real  and  personal  estate  of  the  testator  given 
and  deyised  to  him  by  the  testator's  will. — Fentiman  v.  F,,  V.-C.  E., 
1841,  A.  1676 ;  S.  C,  13  Sim.  172.  See  also  Re  Allen,  1849,  A.  760  ; 
8  Ch.  417,  n. ;  Re  Hoioarth,  8  Ch.  415  ;  but  see  inf,  p.  1010. 

5.  Accumulation  of  Income  of  particular  Propertj/  applied  for  Main-' 
tenance — Infant  being  entitled  to  more  Funds  than  one. 
The  application  of  the  Pits,  which  upon  hearing  &c.,  in  Chambers, 
was  adjourned  &c.,  and  upon  hearing  counsel  for  the  Pit  and  Defts, 
Declare  that  upon  the  true  construction  of  the  will  of  X.,  and  in  the 
events  which  have  happened,  the  Deft  A.  B.  is  absolutely  entitled 
to  the  whole  of  the  accumulations  which  hare  arisen  during  her 
minority  from  one  moiety  of  a  certain  legacy  of  £ — ,  and  of  a  freehold 
house  called  &c.,  and  from  the  share  of  the  residuary  estate  of  the 
testator  settled  upon  the  said  A.  B.  and  her  children  (if  any) ;  And  this 
Court  being  of  opinion  that  it  is  for  the  benefit  of  the  infant  Deft 
C.  D.,  that  as  between  the  income  of  her  moiety  of  the  said  legacy  of 
£ —  and  the  said  house,  and  the  income  of  the  share  of  the  residuaiy 
estate  of  the  testator  settled  upon  the  said  C.  D.  and  her  children  (if 
any),  the  income  of  the  moiety  of  the  said  legacy  and  house  should  be 
primarily  applied  for  her  maintenance,  Let  her  maintenance  be^  pro- 
vided for  accordingly  by  the  Pits,  as  such  trustees,  at  their  discretion. 
— ^Tax  costs  of  Pits  and  Defts  as  between  solr  and  client. — ^Let  such 
costs  be  retained  and  paid  by  the  said  trustees,  as  to  the  costs  of  the 
Pits  and  the  Deft  E.  F.,  out  of  the  residuary  estate  of  the  testator,  and 
as  to  the  costs  of  the  Defts  A.  B.  and  C.  D.  out  of  the  accumulations 
of  income  of  their  respective  moieties  in  the  said  legacy  and  house. — 
Re  Wells,  Wells  v.  W.,  North,  J.,  7  Dec.  1889,  B.  1680;  S,  C,  43 
Ch.  D.  281.  See  also  Lucas  v.  King^  \\  W.  B.  818 ;  Martin  v.  M., 
1  Eq.  369 ;  Simpson,  3^0, 
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6.  Tenant  for  Life  declared  entitled  to  Accumulations  of  Income  during 
Infancy — Conveyancing  Act^  1881,  s,  43,  sub^ss,  2,  3. 

Deglabb  that  the  accumulatioDS,  representing  or  attributable  to 
income  of  the  share  of  the  Deft  A.  N.  E.  H.  L.,  of  the  residuary 
estate  of  the  testator,  accrued  prior  to  and  since  the  said  Deft's 
marriage  with  J.  A.  L.,  ought  to  be  paid  to  her  by  the  Plfcs  [the 
executors  and  trustees']^ — See  He  Humphreys,  Humphreys  v.  Levett, 
North,  J.,  20  Dec.  1892,  A.  1902 ;  aflBrmed  by  0.  A.,  24  Ap.  1893, 
A.  680a;  (1893)  3  Ch.  1,  0.  A. 


7.  Intermediate  Rents  applicable  for  Maintenance  of  Infants — Con^ 
tingent  Legatees — Conveyancing  Act,  1881,  s.  43. 

Declare  that  the  rents  and  profits  of  the  leasehold  estate  of  the 
above-named  J.  S.  W.  deceased,  devised  in  trust  for  the  testator's 
daughter  E.,  afterwards  E.  G.,  and  her  children,  from  the  death  of 
the  said  E.  G.  until  a  child  of  the  said  E.  G.  attains  the  age  of  twenty- 
one  years,  or  being  a  daughter  attains  that  age  or  marries,  are,  with 
the  accumulations  thereof,  applicable  for  the  maintenance  of  the  infant 
Deft  J.  8.  G.  and  the  other  children  of  the  said  E.  G. — See  JRe  Woodin, 
Woodin  V.  Glass,  C.  A.  24  May,  1895,  B.  1907;  (1895)  2  Ch.  309, 
C.A. 


8.  Infant  having  come  of  Age,  Guardian  of  Estate  to  pass  his 

Accounts  and  pay  over  Balances, 

Upon  the  application  of  D.,  late  an  infant,  but  now  of  full  age  &c., 
Let  the  fund  in  Court  to  the  credit  of  &c.  be  dealt  with  as  directed  in 
the  schedule  hereto ;  And  Let  M.  S.  \juardian^  forthwith  leave  in  the 
Chambers  of  the  Judge  his  first  and  final  account  as  such  guardian, 
and,  within  such  time  as  shall  be  fixed  by  the  Master  for  the 
allowance  of  such  account,  pay  the  balance  which  shall  be  certified  to 
be  due  from  him  to  the  said  D. ;  And  Let  the  said  M.  S.,  on  or  before 
&c.,  transfer  and  pay  to  the  said  D.  the  several  funds  belonging  to  the 
said  D.  arising  from  the  estate  of  the  late  B.,  deceased,  the  grandfather 
of  the  said  D.,  and  of  I.  B.,  deceased,  the  aunt  of  the  said  D.,  and  any 
dividends  accrued  or  to  accrue  thereon,  the  amount  to  be  verified  by 
affidavit ;  And  Let,  upon  his  passing  his  account  and  transferring  and 
paying  over  such  balance  and  funds  as  aforesaid,  the  recognizance 
dated  &c.  entered  into  by  the  said  M.  S.  be  vacated ;  And  Let  the  costs 
of  the  said  M.  S.  of  preparing  and  passing  his  account  as  such  guardian 
be  allowed  him  as  a  disbursement  in  such  accoimt. — [Add  Payment 
Schedule,  Form  No.  34.]—  See  He  Davis,  Basire  v.  Passingham,  V.-C.  H. 
at  Chambers,  15  June,  1876,  A.  1673. 
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9.  Infant  placed  as  a  Pupil^  or  at  School, 

Let  the  Pit  H.  be  allowed  to  enter  and  remain  as  a  pupil  in  the 
offices  of  Messrs.  C,  accountants,  of  &€.,  until  the  expiration  of  one 
year  from  &c.,  or  until  arrangements  be  made  for  his  entering  a  suit- 
able mercantile  house ;  And  Let  the  name  of  the  Fit  A.  be  entered  at 
the  house  of  T.,  one  of  the  house  masters  at  M —  college,  as  an  intended 
boarder.— i^o^/cn  v.  S,,  V.-C.  H.  at  Chambers,  28  April,  1876,  B.  903. 

For  orders  under  the  old  practice  directing  a  scheme  for  the  education  and 
bringing  up  of  infants  according  to  the  meaning  and  intention  of  the  tes- 
tator as  expressed  in  his  will,  regard  being  had  to  their  rank  and  expecta- 
tions in  life,  and  to  all  the  circumstances  of  the  case,  see  KnoU  v.  Cottet^ 
1845,  A.  648;  S,  C,  2  Fh.  192;  CoUt<m  v.  M&hris,  1818,  A.  1444;  KnightUy 
y.  Leigh,  1832,  A.  2383  ;  and  see  Simpson,  Infants,  257  et  aeq, 

10.  Infant  to  be  Articled  or  Apprenticed, 

Let  a.,  the  infant,  be  placed  out  as  an  articled  clerk  [or  apprentice] 
with  B.,  of  &c.,  for  the  term  of  —  years,  for  the  purpose  of  being  in- 
structed in  the  profession  [or  trade,  or  business,  or  art]  of  &o. ;  And 
Let  £ —  be  allowed  as  a  proper  premium  to  be  paid  to  the  said  B. 
on  that  occasion ;  [7/*  so,  and  £ —  for  the  necessary  outfit  of  the  said 
infant ;]  And  the  Judge  baring  approved  of  the  articles  of  derkship 
[^or  indenture  of  apprenticeship]  marked  A,  intended  to  be  made  be- 
tween &c.,  of  &c.,  as  proper  articles  of  clerkship  [or  a  proper  indenture] 
to  be  executed  for  the  purpose  aforesaid,  as  appears  by  the  memo- 
randum of  approval  signed  by  the  Master  in  the  margin  of  the 
engrossment  thereof ;  Let,  upon  the  execution  of  such  articles  [or  in- 
denture] by  such  parties  thereto  as  the  Judge  shall  direct,  D.  and  E., 
the  trustees  of  the  will  of  &c.  [^or  the  receiver  appointed  in  this  action], 
out  of  the  rents  and  profits  of  the  estates  of  the  said  infant,  pay  the 
said  sum  of  £ —  to  the  said  B.  for  such  premium  as  aforesaid  ;  If  «o, 
and  the  said  sum  of  £ —  to  C,  the  guardian  of  the  said  infant,  for 
such  outfit,  the  said  C,  by  his  solicitor,  undertaking  to  apply  the 
same  accordingly;  and  £ —  for  the  costs  of  the  said  infant  of  this 
application ;  If  so,  and  retain  the  sum  of  £ —  for  their  own  costs  in 
respect  thereof  ;  Or,  if  out  of  fund  in  Court,  And  Let,  upon  the  exe- 
cution of  such  articles  or  indenture  by  such  parties  thereto  as  the 
Judge  shall  direct,  being  certified  [or  by  X.,  Y.,  and  Z.  {naming  them), 
such  execution  to  be  verified  by  affidavit],  the  fund  in  Court  be  dealt 
with  as  directed  in  the  schedule  hereto.     {Insert  in  Payment  Schedule.) 


Upon  the  execution  of  the  articla«<  or  inden- 
ture in  the  order  mentioned  by  such  parties 
thereto  as  the  Judge  fihall  direct  being 
oertltied  [orbyX.,  Y.  and  Z.  (naming  them)^ 
such  execution  to  be  verified  oy  at&davit] — 
Sell  sufficient  (New  Cunaols)  to  raiae  (£100). 
Out  of  proceeds  pay.. 


B.  C,  the  person  to  -whom 
the  infant  is  to  be  articled 
or  apprenticed. 


£    «.    d. 


£    t*    d. 


For  forms  of  application,  &c.,  see  D.  G.  F.  689  et  seq. 

For  such  order  for  payment  by  trustees,  see  Dixo7i  v.  Wilkinson,  V.-O.  K., 
10  March,  1857,  A.  1097. 

For  order  to  place  infant  with  Messrs.  Green,  shipowners,  and  allowances, 
see  Re  Cramer,  \,'C.  K.  in  Chambers,  6  June,  1860,  B.  1091. 

For  order  for  cancelling  the  indentures  with  the  Master's  consent,  the  infant 
having  become  imbecile,  see  Hughes  v.  S,,  M.  E.,  30  Jan.  1862,  A.  380. 
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11.  Determining  Apprenticeship  of  Infant  in  eanseguence  of  Bank' 
ruptcy  of  Master y  and  for  return  of  part  of  Premium. 

Upon  the  application  of  D.,  the  mother  of  the  infant  Fit,  &c.,  Let 
the  applicant  be  at  liberty,  pursuant  to  sect.  33  of  the  Bankruptcy  Act, 
1869  [now  sect.  41  of  the  Bankruptcy  Act,  1883],  to  determine  the 
indenture  of  apprenticeship  between  the  applicant  and  the  infant 
and  G.,  dated  &c.,  in  consequence  of  the  bankruptcy  of  the  said  G. ; 
And  Let  the  applicant  be  at  liberty  to  apply  to  the  trustee,  D.,  under 
such  bankruptcy,  to  pay  to  the  applicant  out  of  the  bankrupt's  estate 
as  a  preferential  claim,  such  a  sum  (part  of  the  premium  of  £ —  paid 
to  the  said  bankrupt)  for  the  use  of  the  said  infant  as  he  is  entitled  to 
claim,  regard  being  had  to  the  amount  of  the  premium  paid,  and  the 
time  which  the  said  infant  has  served  with  the  said  bankrupt,  and  the 
other  circumstances  of  the  case,  with  liberty  to  the  said  trustee  to 
resenre  a  sufficient  part  of  the  bankrupt's  estate  available  for  that 
purpose  to  satisfy  such  claim. — Re  Dent^  D.  y.  Harden^  Kay,  J.,  at 
Chambers,  5  August,  1882,  A.  3877. 


NOTES. 
MAIITTENAKCE— FATHEE'S  ABILITT. 

Applications  as  to  the  guardianship  and  maintenance  or  advancement  of 
infants  are  to  be  made  in  Chambers :  0.  LV,  2  (12). 

The  Court  has  no  jurisdiction  on  a  summous  for  maintenance,  intituled 
only  in  the  matter  of  the  infant,  to  order  trustees  to  pay  a  certain  sum  out  of 
income  for  maintenance ;  either  an  action  or  originating  summons  is  neces- 
sary to  give  the  Court  adverse  jurisdiction:  Be Lo/thouse,  29  Ch.  D.  921, 
C.A. 

An  inquiry  was  formerly  directed  whether  the  father  was  of  ability  to 
TOftiTifjiiTi  and  educate  the  infant  in  a  manner  suitable  to  his  fortune,  and  if 
not,  as  to  the  amount  of  maintenance,  and  out  of  what  fund  the  same  ought 
to  be  paid,  and  whether  to  the  father  or  to  what  other  person :  see  Kekewich 
V.  Langston,  11  Sim.  291;  but  the  application  is  now  made  in  Chambers 
without  any  preliminary  inquiry. 

As  a  general  rule  maintenance  will  not  be  given  out  of  the  infants'  pro- 
perty daring  the  father's  life  if  he  is  able  to  maintain  them :  Jackson  v.  J, ; 
Fawhver  v.  WatU,  I  Atk.  515,  408;  Butler  y,  B. ;  Uarley  v.  2).,  3  Atk.  60, 
899 ;  their  maintenance  being  in  law  due  from  him  :  Andre  toe  v.  Partington, 
2  Cox,  223 ;  even  though  the  gift  contains  a  provision  for  maintenance : 
Hughes  ▼.  IT.,  1  Bro.  C.  C.  387 ;  Lucknow  v.  Brown,  12  Jur.  1017 ; 

— ^unless  there  is  an  express  gift  to  the  father  for  that  purpose :  Hughes  v. 
jy.,  sup,  ;  Hawkins  v.  Watts,  7  Sim.  199 ;  Leach  v.  Z.,  13  Sim.  304 ; 

^-or  a  tiust  for  the  maintenance  of  the  children  (as  distinguished  from  a 
mere  power:  see  Newton  v.  Curzon,  16  L.  T.  696)  contained  in  an  ante- 
nuptial marriage  settlement,  and  therefore  based  upon  contract ;  in  which 
case  the  father  has  been  considered  as  a  purchaser  of  so  much  of  the  fund  as 
would  be  properly  applicable  for  maintenance,  and  entitled  to  an  allowance 
for  past  and  future  maintenance  without  reference  to  his  ability,  and  a  dis- 
tinction has  been  drawn  between  such  a  case  and  that  of  a  purely  voluntary 
settlement :  Mundy  v.  E,  Howe,  4  Bro.  C.  C.  223 ;  Re  Kerrison'a  Trusts,  12 
Eq.  422 ;  Ransoms  y.  Burgess,  3  Eq.  773 ;  Thompson  v.  Griffin,  Or.  &  Ph. 
317 ;  but  the  principle  of  Mundy  v.  E^  Howe,  sup.,  and  the  cases  foimded 
on  it,  is  not  to  be  extended,  and  must  {senible)  be  limited  to  cases  where  there 
is  a  trust  to  apply  the  whole  or  part  of  the  income  for  maintenance,  rendering 
it  oUigatory  on  the  trustees  to  make  such  application,  and  not  extended  to 
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cases  where  the  woids  of  the  trust  import  discretion,  e.^.,  where  the  tmst  is 
to  apply  the  whole  or  part  of  the  income  *'  in  or  towards  "  the  maintenance : 
Wildon  y.  Turner,  22  Ch.  D.  521,  0.  A.,  not  following  Batuome  y.  Burgess, 
sup.,  and  tending  to  show  that  the  question  must  depend  rather  on  the 
wording  of  the  trust  than  on  the  character  of  the  instrument.  In  WiUon  t. 
Turner  J  the  trustees  haying,  without  exercising  any  discretion,  paid  the 
whole  income  to  the  father,  it  was  hold  that  the  mther's  estate  must  aooonnt 
for  the  income  received  by  him ;  and  see  Hoste  v.  Pratt,  3  Yes.  7S0 ;  Brophy 
Y.  Bellamy,  8  Ch.  798,  where  the  Court  declined  to  control  the  discretion  of 
trustees  under  a  will  to  apply  the  income  of  infants'  shares  towards  their 
maintenance  irrespectiyely  of  the  ability  of  the  father  to  maintain  them. 

If  the  father  is  not  of  ability,  maintenance  will  be  allowed,  though  there 
be  no  express  provision  in  the  gift  for  that  purpose :  £rrat  y.  Barlow,  14 
Ves.  202;  Cavendish  y.  Mercer,  Fendall  Y.  N<uh,  6  Ves.  196,  n.,  7,  n. 

— and  all  the  dividends  were  paid  to  him  without  inquiry  where  he  was 
in  very  poor  circumstances :  Payne  v.  Low,  1  Buss.  &  M.  223. 

In  allowing  maintenance  where  the  father  is  not  of  sufficient  ability  or  is 
dead,  the  Court  has  refused  to  take  into  consideration  the  mother's  ability 
to  maintain  them,  even  where  she  had  separate  estate :  Billingsley  v.  Critchett, 

1  Bro.  C.  C.  268  ;  Haley  v.   Bannister,  4  Mad.  275 ;  Lanoy  v.  Ds,  Athoi, 

2  Atk.  447 ;  Exp.  L,  Petre,  7  Ves.  403  ;  Douglas  v.  Andrews,  12  Beav.  310. 
It  is  provided,  however,  by  the  Married  Women's  Property  Act,  1882, 8.  21, 

that  a  married  woman  having  separate  property  shall  oe  subject  to  all  such 
liability  for  the  maintenance  of  her  children  and  grandchildren,  as  the  hus- 
band is  now  by  law  subject  to,  provided  that  nothing  in  the  Act  is  to  relieve 
the  husband  from  his  liability. 

The  father's  ability  is  to  be  estimated  not  merely  with  regard  to  his  own 
circumstances,  but  to  the  state  of  his  family,  the  infant's  expectations,  and 
the  necessity  of  an  education  suitable  to  such  expectations :  see  Bucktcorth 
Y.  B,,  1  Cox,  80;  and  in  many  cases  maintenance  has  been  allowed  even 
where  the  father  had  ample  means :  see  Jervoise  v.  8t7^,  G.  Coop.  52 ;  Haley 
Y.  Bannister,  4  Madd.  275 ;  Exp.  Williams,  2  Coll.  740 ;  Simpson,  296. 

The  sum  allowed  for  the  maintenance  of  a  female  infant  to  the  mother  or 
other  person  who  has  undertaken  the  charge  will  be  measured  not  by  the 
actual  cost  of  the  infant's  maintenance,  but  by  the  expenses  of  the  establish- 
ment which  has  been  kept  up  for  her  benefit :  see  Brown  v.  Smith,  10  Ch.  D. 
377,  C.  A. 

And  the  rule  is  that  a  liberal  allowance  for  the  maintenance  of  an  infant 
will  be  directed,  having  regard  to  the  circumstances  of  his  family,  especially 
the  bringing  up  of  his  brothers  and  sisters  in  such  situations  as  to  reflect 
credit  upon  him :  see  Wellesley  v.  D.  Beaufort,  2  Buss.  28 ;  Harvey  y.  H.,  2 
P.  Wms.  21;  Lanoy  v.  Ds.  Athol,  2  Atk.  447;  Petre  v.  P.,  3  Atk.  511; 
Tweddell  y.  T.,  T.  &  B.  13. 

On  the  consent  of  a  first  tenant  in  tail  of  personal  property,  an  allowance 
was  granted  for  infants  entitled  successively  as  tenants  for  life  after  the  death 
of  their  father,  who  was  also  previously  entitled  for  life :  Be  Allan,  Havelodk 
Y.  H.,  17  Ch.  D.  807 ;  and  see  Be  Collins,  C.  v.  C,  32  Ch.  D.  229;  but  where 
there  was  a  trust  to  accumulate  the  income  for  twenty  years,  the  Court 
refused  to  continue  maintenance  out  of  the  estate  after  the  infant  came 
of  ago,  before  the  expiration  of  the  twenty  years:  Be  Alford,  Hunt  v. 
Parry,  32  Ch.  D.  383.  As  to  the  allowance  of  maintenance  under  special 
circumstances,  notwithstanding  a  direction  for  accumulation,  r.  inf.  p.  1010. 

And  in  Alien  v.  Coster,  1  Beav.  202,  the  infant's  maintenance  was  increased 
on  account  of  the  parents'  indigency. 

And  out  of  an  allowance  for  the  maintenance  and  education  of  an  infant 
entitled  to  large  property,  the  residue,  after  providing  the  amount  certified  to 
be  necessary  for  that  purpose,  has  been  ordered  to  be  paid  to  the  mother : 
Hey  sham  y.  H.,  1  Cox,  179. 

This  principle  has  been  extended  to  the  case  of  an  illegitimate  brother  of 
the  infant,  bom  of  the  same  parents,  but  left  unprovided  for :  Bradshaw  v. 
B.,  IJ.  &  W.  647. 

PAST  ICAINTENAircaB. 

Formerly,  even  though  the  father  was  not  of  ability,  maintenance  oould 
not  be  allowed  to  him  for  the  time  past:  Hugh«9  y.  H^  1  Bro.  C.  C. 
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387 ;  HiU  v.  Chapman,  2  Bro.  0.  C.  231 ;  Andrews  v.  Partington,  3  Bro. 
C.  C.  60. 

But  it  may  now  be  allowed  to  a  parent,  if  not  of  ability,  for  time  past  as 
well  as  to  come :  Reeves  v.  Brymer,  Sherwood  v.  Smith,  6  Ves.  425,  454 ;  Be 
Hodges,  Davey  v.  Ward,  7  Cb.  D.  754 ;  especially  where  the  father  has  in- 
curred debts  and  sold  property  for  the  purpose  of  maintaining  his  child : 
Parsons  v.  Peters,  11  Jur.  N.  S.  150;  11  L.  T.  501 ;  13  W.  R.  214. 

A  release  bv  an  infant  with  full  knowled^,  after  coming  of  age,  to  the 
trustees  who  had,  notwithstanding  a  trust  for  accumulation,  allowed  the 
father,  on  the  ground  of  his  want  of  means,  to  apply  the  dividends  of  her 
share  for  her  maintenance,  was  held  to  have  discharged  the  trustees  from  all 
liability  in  respect  of  her  share :  Aveline  v.  Melhuish,  2  D.  J.  &  S.  288. 

A  mother  of  an  orphan  child  has,  after  its  death,  been  allowed  sums  ex- 
pended for  past  maintenance :  Bruin  y.  Knott,  1  Ph.  572 ;  12  Sim.  459 ;  and 
see  Brown  v.  Smith,  10  Ch.  D.  377,  C.  A. 

But  advances  to  an  infant  by  his  mother,  without  evidence  of  any  intention 
to  claim  repayment,  were  hela  not  to  constitute  a  debt  due  to  her  out  of  his 
estate :  Be  CoUrell,  12  Eq.  566. 

PERSON  OP  TJWBOUND  MIOT). 

The  jurisdiction  of  the  Ch.  Div.  to  give  directions  as  to  the  maintenance 
of  a  person  of  unsound  mind  is  not  connned  to  applying  income,  but  extends 
to  capital :  Be  Tuer's  Will  Trusts,  32  Ch.  D.  39,  0.  A. ;  but  is  not  exercisable 
unless  there  is  either  money  belonging  to  him  in  Court,  or  the  Court  has 
control  over  his  property,  by  reason  of  there  being  an  action,  or  some  other 
proceeding  pending  relating  to  the  property :  Be  Srimmetfs  Trusts,  56  L.  J. 
Ch.  419  ;  Be  Macfarlane,  2  J .  &  H.  673  \  Be  Burke  ;  Be  Tayler,  2  D.  F.  &  J. 
124,  125. 

Where  the  property  of  a  person  of  unsound  mind  not  so  found  is  small 
(though  exceeding  the  limit  fixed  by  the  Lunacy  Eegulation  Act,  1862, 
8.  12,— £1,000  in  value,  or  £50  per  ann.— increased  to  £2,000  and  £100  by 
the  Lunacy  Act,  1890,  s.  116),  and  there  is  no  intention  to  take  proceedings 
in  Lunacy,  the  Ch.  Div.  of  tie  High  Court  may  give  directions  as  to  tne 
maintenance  of  such  person:  Vane  v.  V,,2  Ch.  D.  124;  Whitby's  Trusts, 
W.  N.  (77)  208 ;  but  it  has  no  jurisdiction  to  appoint  a  guardian  of  his 
person :  Be  Bligh,  12  Ch.  D.  364,  C.  A.  (correcting  Vane  v.  K.,  2  Ch.  D.  124) ; 
and  see  Brandon's  Trusts,  13  Ch.  D.  773. 

Where  the  fund  was  of  small  amount,  the  Court  directed  that  the  whole 
income  should  be  paid  to  the  wife  of  the  non  compos  for  his  maintenance :  Be 
Silva's  Trusts,  36  W.  E.  366 ;  W.  N.  (88)  3. 

As  to  the  right  of  the  Master  in  Lunacy  in  New  South  Wales  in  respect  of 
a  fund  in  Court  belonging  to  a  person  of  unsound  mind,  not  so  found, 
resident  in  the  colony,  and  that  the  Court  in  such  a  case  would  be  justified 
in  paying  to  the  colonial  Master  in  Lunacy  sums  which  the  competent 
colonial  authority  decided  to  be  necessary  for  the  maintenance  or  benefit  of 
the  non  compos,  see  Be  Barlow's  Will,  36  Ch.  D.  287,  C.  A. ;  and  that  it  is 
competent  to  the  Court  to  pay  the  capital  fund  to  the  foreign  curator  if  his 
authority  to  receive  and  get  in  the  trust  property  is  satisfactorily  proved : 
see  Didishetm  v.  London  tSc  Westminster  Bk.,  (1900)  2  Ch.  15,  50,  C.  A. ;  or  the 
income,  in  excess  of  what  is  required  for  maintenance,  where  the  lunatic  is 
an  Englishwoman  resident  abroad:  Neio  York  Trust  Co,  v.  Keyser,  (1901) 
1  Ch.  666. 

Where  the  fund  in  Court  was  the  sole  property  of  a  German  lady,  whose 
dnly  connection  with  this  country  arose  from  the  fact  that  her  mother  was 
English,  and  who  had  been  founa  lunatic  by,  and  made  a  ward  of  the  proper 
tribunal  in  Germanv,  the  Court  Ordered  a  ^nsfer  of  the  fund  to  a  commis- 
sion  of  the  German  Court  appointed  for  the  purpose :  Be  De  Linden,  (1897) 
1  Ch.  453;  and  as  to  the  like  discretion  of  the  Court  in  lunacy  under  s.  134 
of  the  Lunacy  Act,  1890,  see  Be  Brown.  (1895)  2  Ch.  666,  C.  A. ;  Be  Knight, 
(1898)  1  Ch.  257,  C.  A.;  and  see  Lewm  on  Trusts,  10th  ed.  pp.  416,  417; 
the  Court  wiU  in  general  order  the  transfer  or  payment  of  tne  lunatic's 
English  property  to  the  foreign  tuteur,  whether  the  property  is  a  trust  fund 
xmder  the  control  of  the  Court,  or  merely  a  debt  due  to  the  estate :  Thiery  v. 
Chalmers,  (1900)  1  Ch.  80 ;  following  In  re  Brown,  (1895)  2  Ch.  666,  C.  A. ;  and 
In  re  De  Linden,  (1897)  1  Ch,  463;  and  as  to  the  right  of  a  foreign  tuteuTj 
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curator,  or  admor  provuionaire  to  apply  to  the  Court  as  next  friend  of  or  on 
behalf  of  a  lunatic,  not  so  found,  see  Didisheim  y.  London  A  Westminster  Bk.^ 
$up, ;  Thiery  y.  Chalmers,  sup.  But  under  s.  134  of  the  Lunacy  Act,  1890, 
the  Court  in  lunacy  has  no  jurisdiction  to  order  a  transfer  of  the  securities 
of  a  foreig:n  lunatic  unless  his  status  has  been  altered  by  a  judicial  declara- 
tion of  lunacy  according  to  the  foreign  law :  Didisheim  y.  London  &  West- 
minster Bh.y  sup. 

As  to  the  allowance  of  maintenance  to  a  pauper  lunatic,  see  Be  Tye,  (1900) 
1  Ch.  249,  C.  A. ;  and  inf.  p.  1070. 

MODE  OF  RAISDfa  MONEY  FOB  ICAIKTENANCE. 

In  order  to  proyide  maintenance  for  infants  who  are  only  entitled  con- 
tingently upon  attaining  twenty-one,  where  there  is  nothing  in  the  instru- 
ment to  warrant  maintenance,  the  course  has  been  taken  of  effecting  a  policy 
of  insurance,  so  as,  in  the  eyent  of  the  infant  dying  under  twenty-one,  to 
recoup  the  amount  paid  for  maintenance  and  for  the  premiums  upon  the 
policy :  see  Be  Arbuckle,  14  W.  E.  535 ;  11 L.  T.  538 ;  ««/>.,  Form  3,  p,  1002  ; 
and  that  this  is  the  proper  form  of  order,  see  Be  Tannery  53  L.  J.  Ch.  1108 ; 
51  L.  T.  507,  in  which  case  Kay,  J.,  refused  to  declare  that  sums  adyanced 
by  a  father  for  the  benefit  of  his  infant  son  were  a  charge  on  property  to 
which  the  son  was  entitled  only  in  the  eyent  of  his  attaimng  twenty-one  : 
and  see  Be  Bobinson,  16  W.  R.  1 106 ;  19  L.  T.  81. 

The  same  com*se  has  been  followed  with  respect  to  the  reyersionary 
interests  (some  of  which  were  contingent  on  attaimng  twenty-one)  of  infants 
expectant  on  the  life  interest  of  their  father,  who  was  unable  to  maintain 
them:  De  Witte  y.  Falin,  14  Eq.  251. 

Where  infants  were  entitled  under  a  will  to  certain  specified  maintenance, 
and  also  to  interests  in  expectancy,  increased  maintenance  was  allowed  by 
the  Court  out  of  income  directed  to  be  accumulated,  and  the  trustees  of  the 
will  were  ordered  to  hold  the  interests  of  the  infants  as  security  to  recoup 
any  persons  affected  by  the  order :  Be  CoJgany  19  Ch.  D.  305. 

On  application  by  an  infant  for  maintenance,  the  expenses  of  his  past 
maintenance  and  the  costs  of  the  application  hayo  been  charged  without  suit 
on  the  corpus  of  his  freehold  estate:  Be  Howarthy  8  Ch.  415;  the  case  pro- 
ceeding on  the  ground  that  anyone  who  maintained  the  infant  could  obtain  a 
judgment  against  him,  which  would  char^  his  real  estate,  and  that  the  order 
made  came  substantially  to  the  same  thing ;  but  in  B(*  Hamilton^  31  Ch.  D. 
291,  C.  A.,  the  Court  of  Appeal  held  that  there  was  no  jurisdiction  to  charge 
maintenance  of  an  infant  on  his  reyersionary  estate  tail,  inasmuch  as  such 
an  estate  could  not  be  taken  in  execution,  and  that  the  principle  of  Be 
Howarth  did  not  apply;  and  in  Cadman  y.  C,  33  Ch.  D.  397,  C.  A.,  where 
infants  were  successiyely  entitled  as  tenants  in  tail  in  remainder,  and  the 
tenant  for  life  was  willing  to  release  her  life  interest,  it  W£is  held  that  there 
was  no  power  to  charge  the  estate  for  maintenance  of  the  infants,  and  it  was 
doubted  whether  the  Court  was  warranted,  in  Be  Howarth^  in  makiog  the 
order  which  was  there  made;  and  see  Simpson,  307  ;  and  Be  Swanston^  31 
Sol.  J.  427,  C.  A.,  where  it  was  held  that  the  Court  had  no  power  to  charge 
an  infant's  real  estate  for  the  puipose  of  his  adyancement. 

Notwithstemding  an  antecedent  trust  for  accumulation,  maintenance  has 
been  allowed  under  special  circumstances:  Be  Allan ,  Havelock  y.  ^.,  17 
Ch.  D.  807,  followed  in  Be  Collins,  C,  y.  C.,  32  Ch.  D.  229;  Simpson,  264, 
and  note ;  but  there  is  no  general  junsdiction  in  the  Court  to  disregard  such 
trust,  eyen  though  there  is  no  other  way  in  which  maintenance  can  be  pro- 
yided  for  the  person,  who,  if  he  is  liying  at  the  end  of  the  accumulation,  will 
be  the  tenant  for  life :  Re  Alford,  Hunt  y.  Parry,  32  Ch.  D.  383  (where  Be 
Allan f  Havelock  y.  H,y  was  distinguished  by  Pearson,  J.) ;  and  see  Kemmis 
y.  iiT.,  13  L.  E.  Ir.  372;  Be  Smeed,  Archer  y.  Prall,  54  L.  T.  929;  King- 
Harman  y.  Cayley  (1899),  1 1.  E.  39  (where,  upon  the  construction  of  the  will, 
the  trustees  were  held  to  be  empowered  to  allow  maintenance  notwithstanding 
an  express  direction  that  in  a  particular  eyent,  which  had  happened,  the 
income  should  be  accumulated  and  applied  in  reduction  of  charges;. 

Maintenance  will  be  allowed  in  the  form  most  beneficial  to  the  infant,  and 
where  more  than  one  fund  is  ayailable,  out  of  that  which  it  is  most  for  his 
benefit  to  haye  recourse  to :  Luoas  y.  King,  11  W.  E.  818 ;  8  L.  T.  623 ;  lU 
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Weaver,  21  Ch..  D.  615,  0.  A. ;  e.g.,  by  payment  of  interest  upon  a  legacy 
under  his  father's  will  oontingent  upon  ms  attaining  twenty-one,  rather  than 
out  of  his  share  of  residue  :  Mart  hi  y.M.,1  Eq.  369 ;  or  from  a  fund  specially 
provided  for  maintenance,  and  subject  thereto  given  over :  Simpson,  p.  320. 

And  where  trustees  had  not  exercised  their  dLscretion  as  to  the  fund  out  of 
which  the  maintenance  should  come,  the  Court  exercised  it  by  directing  that 
the  amount  paid  for  maintenance  should  be  deemed  to  have  been  primarily 
paid  in  the  way  which  was  most  for  the  benefit  of  the  infant :  Be  WdU,  Jy, 
V.  IF.,  43  Ch.  D.  281 ;  Form  5,  sup,  p.  1004. 

In  cases  of  necessity,  especiallv  where  the  legacy  or  trust  fund  is  small, 
and  the  income  insufficient,  small  portions  of  the  capital  have  been  applied, 
and  trustees  will  be  allowed  sums  so  expended  for  the  maintenance  and  edu- 
cation, or  for  the  advancement  in  life,  of  infant  children :  see  Exp.  Chambers, 

I  Bus.  &  M.  577 ;  Exp.  England,  ib.  499 ;  Nottley  v.  Palmer,  1 1  Jur.  N.  S. 
968 ;  13  L.  T.  647 ;  14  W.  E.  170 ;  Re  Tibbs,  17  W.  E.  304 ;  Prince  v.  Hine, 
26  Beav.  634;   WartkingUm  v.  M'Craer,  23  Beav.  81. 

So  also  where  an  exor  has  advanced  for  the  maintenance  of  children  sums 
exceeding  their  presumptive  shares,  which  were  small,  he  has  been  allowed 
in  admon  the  balance  after  payment  of  the  costs  of  suit :  Bobison  v.  Killey, 
30  Beav.  520. 

In  addition  to  the  sum  directed  by  a  testator  to  be  allowed  for  maintenance 
the  Court  has  ordered  payment  out  of  the  rents  of  the  settled  estate  of  such  a 
sum  as  will  keep  up  the  principal  mansion  as  a  residence  for  the  minor,  so  as 
to  carrv  out  the  testator's  clearly  expressed  intention  :  Qrt'gga  v.  Gibson  (2), 
14  W.  k  538;  Re  Walker,  W.  v.  Buncombe,  (1901)  1  Ch.  879;  and  allowed 
Taiious  sums  for  re-furnishing,  decorating,  and  repairs:  «S.  (7.,  21  W.  E.  818, 
inf.  Sect.  V.  (i),  Form  7,  p.  1018. 

A  discretion  given  to  trustees  for  the  application  of  the  income  of  an  estate 
for  maintenance  will  not,  in  the  absence  of  a  maid  fide  exercise,  be  controlled 
by  the  Court:  Oisbame  y.  G.,  2  App.  Ca.  300;  Be  Roper's  Trust,  11  Ch.  D, 
272;  Tabor  v.  Brooks,  10  Ch.  J).  273;  Re  Lofthouse,  29  Ch.  D.  921,  C.  A. ; 
Be  Bryant,  B.  v.  Hickley,  (1894)  1  Ch.  324.  But  the  trustees  must  exercise  their 
discretion :  Wilson  v.  Turner,  22  Ch.  D.  521 ;  see  sup.  p.  1008 ;  and  m  exer- 
cising it  should  consider  what  is  most  for  the  benefit  of  the  infant,  and  should 
not  be  deterred  from  doing  what  is  for  the  benefit  of  the  infant,  because  it  is 
also  a  benefit  to  the  father,  though,  on  the  other  hand,  the^  ought  not  to  act 
with  a  view  to  the  father's  benefit,  apart  from  that  of  the  infant :  S.  C.  If 
the  discretion  has  been  improperly  exercised,  having  regard  to  the  terms  of 
the  trust,  the  Court  will  take  upon  itself  the  regulation  of  the  maintenance : 
VoOabadie  v.  C,  6  Ha.  410 ;  Davey  v.  Ward,  7  Ch.  D.  754 ;  Be  Boper's  TrusU, 

II  Ch.  D.  272 ;  and  see  Lewin  on  Trusts,  10th  ed.  p.  730. 

The  trustees  must  exercise  their  discretion  according  to  the  circumstances 
as  they  exist  at  the  time,  and  not  commit  themselves  a  priori  as  to  the  mode 
of  execution  of  the  trust  in  futuro:  Weller  v.  Ker,  1  So.  App.  11 ;  Moore  v. 
Ckneh,  1  Ch.  D.  447,  453 ;  Chambers  v.  Smith,  3  App.  Ca.  795,  815 ;  Oceanic 
Steam  Navigation  Co.  v.  Sutherberry,  16  Ch.  D.  236,  C.  A. ;  Saul  v.  Pattinson, 
56  L.  J.  Ch.  831 ;  54  L.  T.  670 ;  34  W.  E.  561 ;  and  see  Thacker  v.  Key, 
8  L.  E.  8  E<j.  408 ;  and  In  re  Wise,  Jackson  v.  Parrot,  (1896)  1  Ch.  281  (in 
which  case  directions  for  maintenance  were  held  to  be  distinct  from  the  trust 
of  the  capital,  and  to  be  vaHd  though  the  trust  was  void  for  remoteness). 

Guardians  and  committees  having  an  allowance  for  maintenance  will  not 
be  called  on  to  account  for  the  expenditure  if  it  appears  that  the  infants 
have  been  maintained,  educated,  and  supported:  Ilora  v.  //.,  33  Beav.  88; 
Jodrell  V.  J.,  14  Beav.  397 ;  Be  Evans,  Welch  v.  Channell,  26  Ch.  D.  58,  C.  A. ; 
but  where  a  guardian  paid  the  whole  income  to  his  co-guardian,  who  main- 
tained the  infants,  he  had  to  show  that  they  were  properly  maintained  :  S.  C. ; 
and  as  to  refunding  allowance  paid  in  advance,  on  death  of  lunatic,  see 
Strangways  v.  Bead,  (1898)  2  Ch.  419. 

Orders  may  be  made  for  the  maintenance  of  infants  out  of  the  jurisdiction: 
see  Stephens  v.  James,  1  M.  &  X.  633 ;  Wyndham  v.  L.  Ennismore,  1  Ke.  468; 
and  where  both  the  infant  and  the  father  resided  out  of  the  jurisdiction,  the 
order,  upon  appointment  by  the  father  of  an  attorney  to  receive  the  main- 
tenance, was  lor  payment  of  the  dividends  of  the  fund  to  such  attorney  half- 
yearly,  upon  production  to  the  accountant  general  of  an  affidavit  that  he  had 
duly  applied,  in  the  maintenance  and  education  of  the  infant,  all  moneys, 
received  by  him  on  that  account  up  to  the  time  of  making  such  affidavits 
zeepectiTely:  Jk  Weever  y.  Bochport,  6  Beay.  391. 
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By  0.  Lxv,  13,  "  Where  the  Court  or  a  Judge  appoints  one  of  tiie  aolrs  of 
tlie  Court  to  be  guardian  ad  litem  of  an  infant  or  person  of  unsound  mind,  the 
Court  or  Judge  may  direct  that  the  costs  to  be  incurred  in  the  performanoo 
of  the  duties  of  such  office  shall  be  borne  and  paid  either  by  the  parties,  or 
some  one  or  more  of  the  parties,  to  the  cause  or  matter  in  which  such  appoint- 
ment is  made,  or  out  of  any  fund  in  Court  in  which  such  infant  or  person  of 
unsound  mind  may  be  interested,  and  may  give  directions  for  the  repayment 
or  allowance  of  such  costs  as  the  justice  and  circumstances  of  the  case  may 


reqiure." 


The  costs  of  an  application  for  appointment  of  a  guardian  and  allowance 
of  maintenance  will  be  paid  out  of  the  infant's  property  by  a  sale,  if  neces- 
sary, or  by  allowing  them  to  the  guardian  in  nis  accounts :  Simpson,  243, 
citing  Barton  v.  Cooke,  6  Ves.  461,  464  ;  Exp,  Thomas,  Amb.  146. 

Where  the  official  sob:  is  appointed  guardian  ad  litem  his  costs  prima  facie 
are  as  between  party  and  parity :  Eady  y.  EUdon,  (1901)  2  K.  B.  460,  C.  A. 

BETUBN  OF  FBEMTUM. 

In  the  absence  of  proved  misconduct  on  the  part  of  a  solr,  to  whom  a  ward 
of  Court  has  been  articled,  there  is  no  jurisdiction  to  order  him,  on  the 
articles  being  cancelled,  to  return  the  premium,  or  any  part  of  it,  paid  by- 
direction  of  the  Court :  Craven  v.  Stubbina,  13  W.  E.  68,  208  ;  34  L.  J.  Ch. 
126;  11  L.  T.  402;  10  Jur.  N.  S.  1189;  and  although  in  Hirgt  v.  ToUon, 
2  Mac.  &  G.  134,  it  was  held  that  upon  the  death  of  the  solr  before  expiration 
of  the  articles,  a  proportionate  part  of  the  premium  was  to  be  recovered  as  a 
debt  from  his  assets,  this  decision  has  been  disapproved,  on  the  ground  that 
a  partial  failure  of  consideration  gives  no  right  of  action,  and  that  there  is 
no  breach  of  contract  in  the  death  of  the  master :  see  Whincup  y.  Hu^hea^ 
L.  E.  6  C.  P.  78 ;  followed  by  Pearson,  J.,  in  Ferns  v.  Carr,  28  Ch.  D.  409 ; 
Simpson,  99 ;  so  also,  in  Be  Thompson,  1  Ex.  864,the  Court  of  Exchequer 
refused  to  order  a  return  of  premium  to  the  parents  of  an  articled  clerk  who 
died  within  one  month  after  payment ;  but  in  the  event  of  bankruptcy,  see 
Be  Dent,  D,  v.  Harden,  sup.,  Form  11,  p.  1007. 

STATUTORY  POWEBS  OF  MAINTENANCE—  LORD  CRANWORTH's  ACT. 

By  23  &  24  Y.  c.  145,  ss.  26,  34,  provision  was  made  for  the  application 
for  maintenance  and  education  of  the  income  of  property  to  which  an  infant 
was  entitled  under  deed,  will,  or  codicil  executed,  confirmed,  or  revived  after 
the  passing  of  the  Act  contingently  on  his  attaining  twenty-one,  or  some 
previous  event. 

To  obtain  the  benefit  of  sect.  26,  it  is  not  necessary  that  the  infant  should 
be  entitled  indefeasibly,  and  the  income  of  a  share  to  which  he  is  entitled 
contingently  on  attainmg  twenty-one  may  be  paid  to  his  father  as  his  natural 
guardian :  Be  Cotton,  1  Ch.  D.  232  ;  provided,  however,  the  infant  on  coming 
of  age  will  be  entitled  to  both  the  principal  and  the  intermediate  income : 
Be  George,  5  Ch.  D.  837,  C.  A, 

The  section  was  confined  to  absolute  and  contingent  gifts,  and  did  not 
extend  to  a  gift  absolute  in  the  first  instance,  but  liable  to  be  defeated  in  the 
event  of  the  legatee  not  attaining  twenty-one :  Be  BucMey^s  Trusts,  22  Ch.  D* 
583. 

The  section  was  held  not  to  apply  in  the  case  of  an  adult  where  there  was 
an  interval  between  twenty-one  and  the  time  of  vesting :  Be  Breed,  1  Ch.  D. 
226. 

CONVEYAlfOING  ACT,  1881, 

Sect.  26  of  23  &  24  V.  c.  145,  is  repealed  by  sect.  43  of  the  Convejrancing 
and  Law  of  Property  Act,  1881  (44  &  45  V.  c.  41),  which  provides  as 
follows  :— 

**  (1.)  Where  any  proper^  is  held  by  trustees  in  trust  for  an  infant,  either 
for  life,  or  for  any  greater  interest,  and  whether  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
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event  before  his  attaining  that  age,  the  trustees  may  at  their  sole  discretion 

Skj  to  the  infant's  parent  or  guardian,  if  any,  or  otherwise  apply  for  or 
wards  the  infant's  maintenance,  education,  or  benefit  the  income  of  that 
property,  or  any  part  thereof,  whether  there  is  any  other  fund  applicable 
to  me  same  purpose,  or  any  person  bound  by  law  to  provide  for  the  mfant's 
maintenance  or  education,  or  not. 

'*  (2)  The  trustees  shall  accumulate  aU  the  residue  of  that  income  in  the  way 
of  compound  interest,  by  investing  the  same  and  the  resulting  income  thereof 
from  tmie  to  time  on  securities  on  which  they  are  by  the  settlement,  if  any, 
or  by  law,  authorized  to  invest  trust  money,  and  shall  hold  those  accumu- 
lations for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to  the 
property  from  which  the  same  arise ;  but  so  that  the  trustees  may  at  any 
time,  if  they  think  fit,  apply  those  accumulations,  or  any  part  thereof,  as  if 
the  same  were  income  ansmg  in  the  then  current  year. 

"  (3]  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
ezpresised  in  the  instrument  under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the  pro- 
visions therein  contained. 

'*  (4)  This  section  applies  whether  that  instrument  comes  into  operation 
before  or  after  the  commencement  of  this  Act." 

Where  residue  is  bequeathed  to  an  infant,  the  exor,  when  the  estate  is 
deared  and  the  residue  ascertained,  becomes  **  trustee  "  for  the  infant  within 
the  meaning  of  sub-sect.  1 :  Be  Smith,  Henderson^Boe  v.  Hitchins,  42  Ch.  D. 
302. 

The  recent  enactment  applies,  as  did  the  previous  one,  where  the  infant  is 
entitled  contingently  on  attaining  twenty-one,  or  on  some  event  before  his 
attaining  that  age ;  but  where  a  further  contingency  is  involved,  as,  for  in- 
stance, that  of  surviving  a  particular  person,  the  case  is  outside  the  Acts, 
neither  the  trustees  nor  the  Court  can  apply  the  income  for  maintenance, 
and  there  is  no  obligation  to  accumulate :  Be  JudkirCa  Truata,  28  Ch.  D.  743 ; 
and  the  section  does  not  apply  where  the  infant,  on  attaioing  twenty-one, 
would,  apart  from  the  Act,  only  be  entitled  to  l^e  legacy  without  interest, 
e.^.,  where  a  legacy  is  given  by  one  who  is  not  a  parent  or  in  loco  parfntia,  to 
an  infant  nmpliciter  on  the  happening  of  a  contingent  event :  Be  Dickaon^ 
Hill  V.  Orani,  28  Ch.  D.  291;  29  Oh.  D.  331,  C.  A.;  ^  Clemmta,  C.  v. 
PearaaU,  (1894)  1  Ch.  665,  669;  Be  Woodin,  (1895)  2  Ch.  309,  316,  C.  A. 
and  cases  there  referred  to ;  but  where  the  donor  is  in  loco  parentia  to  the 
infant,  or  the  subject-matter  of  ihe  gift  is  residue  {Oenery  v.  Fitzgerald y  Jao. 
468 ;  Earl  of  Bective  v.  Eodgaon,  10  H.  L.  Cas.  656 ;  1  H.  &  M.  376 ;  Be 
Hofford,  (1894)  3  Ch.  30,  C.  A, ;  Be  Taylor,  Smart  v.  T.,  (1901)  2  Ch.  134), 
t>r  is  severed  from  the  general  estate  for  the  benefit  of  the  legatee— as,  e,g,, 
by  a  direction  that  a  fund  should  be  invested  and  held  or  otherwise  set  apart 
for  the  benefit  of  the  infant.  Be  Woodin,  aup, — the  income  on  the  happening 
of  the  event  passes  with  the  capital,  and  the  section  applies  accordingly : 
Be  Woodin,  sup. ;  Be  Medlock,  Baffle  v.  Jf.,  55  L.  J.  Ch.  738 ;  64  L.  T.  828 ; 
Johnston  v.  (TNeil,  3  L.  E.  Ir.  476;  Kidman  v.  iT.,  40  L.  J.  Ch.  359;  but  a 
direction  giyen  for  convenience  of  admon  will  not  be  construed  as  amounting 
to  a  severance :  In  re  Inman,  L  v.  Bolla,  (1893)  3  Ch.  518. 

T^ere  there  is  a  ^ift  of  residuary  personal  estate  among  a  class  of  persons 
continently  on  their  attaining  twenty-one,  the  members  of  the  class  as  they 
respectively  attain  twenty-one  take  the  income  of  their  respective  shares, 
ana  the  income  of  the  shares  of  those  who  from  time  to  time  are  infants  is 
applicable  for  their  maintenance  under  the  section :  Be  Holford,  (1894)  3  Ch. 
30,  C.  A.,  overruling  Be  Jeff  try,  Burt  v.  Arnold,  (1891)  1  Ch.  671,  and  Be 
Adama,  (1893)  1  Ch.  329;  and  see  Be  Jeffery,  Arnold  v.  BuH,  (1895)  2  Ch. 
677,  and  Lewm  on  Trusts,  10th  ed.,  pp.  6w2,  693. 

Where  real  estate  is  devised  in  trust  for  a  class  of  children  contingently 
on  their  attaining  a  specified  age,  the  eldest  child  on  attaining  the  age  is 
entitled  to  the  entirety  of  the  rents  until  the  next  child  attains  the  age,  and 
60  on,  in  the  same  way  as  if  the  limitations  were  legal :  In  re  Averill,  Salabury 
V.  Buckle,  (1898)  1  Ch.  523. 

The  word  "property"  in  sub-sect.  2  is  {aemhle)  not  necessarily  to  be 
restricted  exclusively  to  capital.  **  The  object  of  the  Act  was  to  shorten  and 
simplify  conveyances,  and  it  was  not  intended  to  alter  the  devolution  of  pro- 
perty "  ;  Be  Wells,  W.  v.  TT.,  43  Ch.  D.  281,  per  North,  J.,  holding  that  an 
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infant  tenant  for  life  of  a  ahaie  of  residue,  on  attaining  lier  majority,  had 
become  absolutely  entitled  to  the  aocumulations  of  the  paet  income  of  her 
share :  and  see  Lewin,  693,  694 ;  Re  Humphreys,  H.  v.  Levett,  (1893)  3  Ch.  1, 
C.  A.,  where,  under  a  gift  of  a  veeted  life  interest  to  an  mfant  passizig  the 
whole  income,  it  was  held  that  there  was  evidence  of  a  *'  contrary  inten- 
tion *'  within  sub-sect.  3,  so  as  to  exclude  the  operation  of  sub-sect.  2. 

A  direction  to  trustees  to  accumulate  the  income  of  the  shares  of  children 
who  are  entitled  contingently  on  their  attaining  twenty-one,  or  being 
daughters  attaining  that  age  or  marrying,  and  to  pay  the  same  to  Ihem  as 
and  when  their  presumptive  shares  become  payable,  is  not  the  expression  of 
a  **  contrary  intention  *^  within  sub-sect.  8 :  Be  Thatcher* $  TrusU,  26  Ch.  D. 
426. 

Sect.  43  must,  for  the  purpose  of  determining  whether  a  legacy  to  an 
infant  child  carries  interest,  be  treated  as  incorporated  into  any  will  to 
which  it  is  applicable :  Re  Moody,  Woodroffe  v.  Jf.,  (1895)  1  Ch.  101. 

The  powers  of  sect.  43  may,  in  some  cases,  be  concurrent  with  thoee  of 
sect.  42  of  the  same  Act  (as  to  which,  v,  inf,  ^.  1026),  as,  for  instance  (see 
Lewin,  694),  if  under  an  instrument  coming  mto  operation  since  the  3l8t 
Dec.  1881,  real  estate  were  vested  in  trustees  in  trust  for  an  infant  for  life, 
and  the  trustees  had  a  power  of  sale  or  of  consenting  to  the  exercise  of  a 
power  of  sale. 


(m.)  OBDS&S  UNDER  STATUTES  BXLATmO  TO  INFAirTS'  STOCK. 

1.  Interest  of  Stock  in  Inf  an  fa  Name  applied  for  Maintenance^  on 
Petition,  under  Infanta'  Property  Act,  1830  (1  W.  IV.  c.  65), 
88.  32,  35,  44. 

''Let  the  secretary  or  deputy  secretary,  or  accountant  general  or 
deputy  aooountant  general  of  the  (Jovemor  and  Company  of  the  Bank 
of  England,  pursuant  to  the  said  Act  of  Parliament,  pay  to  the  Petr  B., 
as  the  guardian  of  the  infant  G.,  the  arrears  of  the  dividends  accrued 
upon  the  £ —  Consols,  standing  in  the  name  of  the  said  infant  G.  (by 
the  name  and  description  of  &c.)  in  the  books  of  the  Bank  of  England, 
and  also  the  dividends  which  shall  accrue  thereon  for  the  time  to  come 
during  the  minority  of  the  said  infant,  or  until  further  order." — 
Direction  to  tax  costs,  and  guardian  to  pay  them  out  of  arrears,  and 
apply  surplus  and  future  income  for  infant's  maintenance  and  educa- 
tion.— See  Be  Gray,  V.-C.  E.,  8  Aug.  1835,  A.  916. 

Under  the  1  W.  lY.  c.  65,  s.  32,  which  enables  the  Court  to  order  main- 
tenance out  of  dividends  of  stock  standing  in  an  infant's  name  on  petition  by 
guardian,  a  guardian  must  be  appointed  before  application  for  maintenance  : 
lU  Pongerard,  1  Dr.  &  S.  426;  Re  Gray,  31  July,  1835,  A.  885 ;  Re  RapUU^ 
2  July,  1835,  B.  809 ;  Re  Alice  Kemp,  36  W.  E.  729 ;  59  L.  T.  209. 

Mamtenance  may  be  ordered  to  be  paid  to  the  father  as  natural  guardian : 
Ram<m  v.  A,  27  W.  E.  260;  Re  Naieh,  9  L.  J.  N.  S.  Ch.  252;  Re  Murphy, 
2  Ir.  Eq.  E.  24. 

Where  an  infant  was  entitled  beneficially,  an  order  made  by  inadvertence 
under  the  Trustee  Extension  Act,  (15  &  16  Y.  c.  55),  s.  3,  declaring  hiTn  » 
trustee  was  afterwards  corrected  and  made  under  the  Act  1  W.  lY.  c.  65  : 
Re  Wtetwoody  6  N.  E.  61,  316. 

And  see  on  the  Acts,  Simpson,  288,  289 ;  Dan.  912,  913. 

2.  Payment  of  Dividends  on  Infant-* a  Stock  to  Ghmrdian, 

Upon  the  petition  of  A.  B.  &c.,  Let  the  secretary  or  deputy  secretary 
or  acooxintant  general,  or  deputy  aooountant  general,  of  the  Governor 
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and  Oompany  of  the  Bank  of  England,  pursuant  to  the  first  aboye- 
mentioned  Act,  pay  to  the  Petrs  A.  B.  and  0.  D.  the  arrears  of  the 
diyidends  accrued  upon  £ —  Ck>n8.  standing  in  the  names  of  E.  F. 
deceased,  and  the  infant  O.  H.,  in  the  books  of  the  Bank  of  England, 
and  also  the  dividends  which  shall  accrue  thereon,  for  the  time  during 
the  minority  of  the  infant  O.  H.,  or  until  further  order,  for  the  benefit 
of  the  infant  O.  H. — R$  Kemp,  Kay,  J.,  9  June,  1888,  A.  865 ;  36 
W.  B.  729  ;  59  L.  T.  209  ;  W.  N.  (88)  138. 

In  this  case,  the  Ooort,  upon  a  petition  for  appointment  of  new  trustees  of 
the  stock,  suggested  that  an  order  might  be  made  directing  the  Bank  to 
accumulate  the  dividendB.  The  Bank,  howeyer,  refused  to  act  on  such  an 
order.  But  since  September,  1890,  the  Bank  of  England  has  accumidated 
diyidends  on  amounts  of  2/.  15a.  p.  c.  stock  less  than  1,000/. ;  and  see  now 
National  Debt  (Stockholders  Belief)  Act,  1892  (55  &  56  Y.  c.  39),  s.  3. 


Sbction  v. — JuBisDicnoN  ovEK  Infant's  Pbopbbtt. 

(I.)  HANAOSMSNT  OF  FEOFSBTT. 

1.  Onardian  of  Estate — Proceeds  of  Timber  to  be  paid  into  Court-^ 

Accounts, 

Ufok  the  application  of  &c.,  infante,  by  W.  J.,  their  father  and  next 
friend — Directions  for  appointment  of  W.  J.  guardian  of  the  estate  of 
the  said  infants  and  for  maintenance  out  of  income  {_sup.  Form  4, 
p.  991]. — And  let  the  said  W.  J.  within  fourteen  days  after  receipt  of 
the  proceeds  of  sale  of  any  timber  on  the  infant's  estate  already  out, 
lodge  the  same  (the  amount  and  time  of  receipt  to  be  yerified  by  affi- 
davit) in  Coujrt  as  directed  in  the  schedule  hereto ;  And  Let  the  said 
W.  J.,  as  such  guardian,  on  or  before  the  &c. — Directions  for  passing 
accounts  and  paying  in  balances  [_8up.  Form  7,  p.  992]. — [Add  Lodg- 
ment Schedules,  Nos.  1,  9,  pp.  206,  207.] — See  Be  Jenkins,  In/ants, 
Y.-C.  H.  at  Chambers,  7  Feb.  1876,  A.  454. 


2.  Guardian  to  retain  current  Hxpenses  out  of  Timber  Money,  and 

to  kt  the  Sporting  anntMlly. 

"  Let  8.  as  the  guardian  of  the  Pit,  notwithstanding  the  order  dated 
&c.  (which  directs  that  the  money  to  arise  by  the  sale  of  the  timber  and 
coppice  as  in  the  said  order  mentioned  should  be  paid  into  Court),  be  at 
liberty  to  retain  out  of  the  said  money  the  sum  of  £ —  for  payment  of 
liis  current  expenses  as  guardian ;  And  Let  him  account  for  the  said 
mm  of  £ —  on  passing  his  accounts  as  such  guardian." — Direction  for 
myestment  in  Cons. ;  ''  And  Let  the  said  guardian  be  at  liberty  from 
time  to  time  to  give  yearly  a  letter  of  licence  to  such  of  the  seyeral 
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tenants  of  the  farms  and  premises  oonstitating  the  specifically  deviaed 
L —  estates,  authorizing  them  to  sport  and  kill  the  game  on  such  foims 
and  in  the  woods  belonging  to  the  said  L —  estates  reepeddTelj  at 
such  rents  and  on  such  terms  as  the  said  guardian  in  his  discretion  shall 
think  best,  but  reserving  in  each  case  the  Pit's  right  to  sport  and  kill 
game." — Spearman  y.  Bailey ,  V.-C.  H.  at  Chambers,  17  Not.  1875, 
B.  3085. 


3.  Alloicance/or  keeping  iq>  Mansion-^FUrther  Maintenance. 

Upon  the  application  &c.,  Let  the  sum  of  £ —  be  allowed  for  keeping 
up  the  family  mansion  at  B —  Park  as  a  residence  for  the  infant  D., 
from  the  —  day  of  &c.  to  &c. ;  And  Let  F.,  D.,  and  P.,  the  present 
trustees  of  the  will  of  the  late  E.  P.,  be  at  liberty  to  pay  such  allow- 
ance to  M.)  the  guardian  of  the  said  infant,  out  of  the  rents  and  profits 
received  or  to  be  received  by  them  of  the  estates  subject  to  the  trusts 
of  the  said  will,  and  of  which  the  said  infant  is  now  tenant  in  tail  in 
possession  ;  And  Let  the  said  trustees  be  also  at  liberty  in  addition  to 
the  sum  of  £ —  already  paid  by  them,  to  pay  to  the  said  M.  as  such 
guardian  the  further  sum  of  £ —  out  of  the  said  rents  and  profits  in 
respect  of  the  personal  maintenance  of  the  said  infant  up  to  &c ;  And 
Let  the  said  sums  be  retained  and  paid  by  such  trustees  out  of  such 
rents  and  profits. — Be  Dixie,  Y.-O.  M.  at  Chambers,  22  March,  1872, 
A.  1048. 


4.  Order  to  let  Mamion^hau^e  fiimi^hedy  tmth  Sporting  Ittghts. 

Upon  the  application  &c.,  Let  the  Defts  be  at  liberty  to  let  to  A. 
from  &c.  to  &o.,  at  the  yearly  rent  of  £ —  payable  quarterly,  and 
according  to  the  terms  and  conditions  comprised  in  the  draft  lease, 
being  the  exhibit  marked  X.  in  the  said  affidavit  referred  to,  the 
messuage  or  mansion-house  and  pleasure  grounds  called  &c.,  with  the 
coach-houses  &c.  thereto  belonging,  and  aLso  with  two  pieces  of  pasture 
land  called  &c.,  containing  together  &c.,  all  which  said  messuage  and 
lands  are  situate  in  &c.,  together  also  with  the  two  several  cottages  at 
&c.,  late  in  the  occupation  of  &c.,  and  such  rights  of  sporting  and 
fishing  as  in  the  said  draft  lease  mentioned,  and  together  also  with  the 
use  of  the  household  goods  and  furniture,  fixtures,  articles,  and  things 
in  and  about  the  said  messuage  and  premises.  And  the  Judg^  having 
approved  of  the  said  lease  intended  to  be  made  between  the  Deft  D. 
and  others  of  the  one  part,  and  A.  of  the  other  part,  and  which  lease 
and  a  coimterpart  thereof  are  respectively  identified  by  the  signature 
of  the  Master  in  the  margin  thereof  respectively ;  Let  the  said  lessors 
be  at  liberty  to  execute  the  same  upon  the  said  A.  executing  and 
delivering  the  said  counterpart  thereof. — See  Coote  y.  Lowndes,  Y.-C.  B. 
at  Chambers,  11  Nov.  1875,  A.  1861. 
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6.  Receiver  to  pay  Interest  on  Charges  and  Maintenance — 
Surplus  to  be  hdged  in  Court  and  invested. 

DntEonoN  to  appoint  receiyer ; — *'  And  Let  the  said  receiver  out  of 
sucli  rents  and  profits  keep  down  the  interest  on  the  two  several  mort- 
gages &c. ;  and  thereout  also  pay  to  the  Deft  C.  for  the  past  main- 
tenance of  the  infant  Pit  from  &c.  to  &c.  the  sum  of  £ — ,  and  thereout 
also  pay  to  W.  of  &c.,  and  the  Deft  C.  the  sum  of  £ —  per  ann.  for 
the  maintenance  and  education  of  the  said  infant  for  the  time  to  come 
during  his  minority  or  until  further  order,  by  equal  half-yearly  pay- 
ments on  the  —  day  of  —  and  the  —  day  of  —  in  each  year,  the  first 
of  such  half-yearly  payments  to  be  made  on  the  —  day  of  —  " ;  And 
Let  the  said  receiver  pass  his  accounts  and  lodge  the  surplus  of  such 
rents  and  profits  in  Court  as  the  Judge  shall  direct. — See  Cecil  v. 
Nicholson,  Y.-C.  8.  at  Chambers,  2  July,  1853,  A.  1074. 

For  order  appointing  receiver  of  realty  and  personalty  to  keep  down 
annuity  out  of  rents  and  pay  maintenance  from  income  of  personalty  to 
guardian,  and  pay  in  balance  to  be  invested,  see  Clark  v.  Oreen,  Y.-G.  S.  in 
Chambers,  11  May,  1853,  A.  948. 

For  order  for  guardian  to  repair  infant's  freehold  houses,  and  raise  £200 
to  do  so,  by  charge  on  the  property,  and  keep  down  the  interest,  see  jRe 
Silvester,  Y.-C.  K.  at  Chambers,  30  July,  1853,  B.  1379. 

For  declaration  that  it  was  for  the  benefit  of  the  c8.  a.  t.  (some  of  whom 
were  infants)  interested  or  to  become  interested  under  the  settlement,  that 
Defts,  the  trustees,  should  be  at  liberty  to  raise  by  mortgage  of  the  property, 
subject  to  the  trusts  of  the  settlement,  a  sum  not  exceeding  £5,000  for  Ihe 
purpose  of  removing  and  rebuilding  the  mansion-house  on  the  property,  and 
to  a|)ply  such  sum  in  the  expenses  of  and  incidental  to  such  removal  and 
rebuilding,  and  decree  accordmgly,  see  Frith  v.  Cameron^  Y.-C.  M.,  27  June, 
1871,  A.  1782;  8.  C,  12  Eq.  169;  followed  in  Me  Jackeon,  J.  v.  Talbot^  21 
Ch.  D.  786.    As  to  the  jurisdiction,  see  Lewin,  574,  and  inf.  p.  1025. 


6.  Improvetnent  of  Infants*  Settled  JEstate — Improvement  of  Land 

Act,  1864  (27  Sf  28  V.  c.  114). 

Upon  the  application  of  A.  B.  and  C.  D.,  an  infant,  by  the  said 
A.  B.,  his  father  and  next  friend,  and  upon  hearing  the  solr  for  the 
applicants;  Let  the  Board  of  Agriculture  be  authorized,  notwith- 
standing the  infancy  of  C.  D.,  to  entertain  and  proceed  with  an  appli- 
cation which  has  been  made  to  them  by  the  said  A.  B.  for  their 
sanction  to  certain  improvements  upon  the  estates  comprised  in  and 
settled  by  the  above-mentioned  indenture  of  settlement,  by  the 
drainage  of  land  on  the  farm  known  as  &c.,  and  which  farm  forms 
part  of  the  said  settled  estates ;  And  Let  the  costs  of  this  application 
be  deemed  part  of  the  expenses  of  and  incidental  to  the  application  for 
the  proposed  improvements. — See  Be  De  Bary,  Y.-C.  H.,  6  Aug. 
1881,  A.  1847. 

For  order  enlarging  time  for  repayment  of  money  borrowed  under  the 
above  Act,  and  allowing  the  guardians  to  expend  further  sums  for  drainage 
and  towards  repairing  the  chancel  of  the  parish  church,  and  for  repairing  a 
mortuary,  and  as  a  donation  towards  rebuilding  parish  schools,  see  Re  Baron 
Bitdney,  V.-C.  W.  at  Chambers,  23  Feb.  1872,  B.  651. 
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7.  Expenditure  of  Sums  in  Furniture  for  Residence ^  and  in 

replacing  Heirlooms. 

Upon  the  appeal  &o. — Discharge  the  orders  dated  &c. ;  And  Let  the 
Defts  O.  and  S.  \^lhe  trustees]  pay  to  F.  as  the  husband  of  B.,  the 
mother  and  guardian  of  the  said  M.  [infant  P//],  and  of  B.  M.  [infant 
Deft],  the  sum  of  £ — ,  to  be  expended  by  her  in  furnishing  the  new 
south  wing  of  E.  Lodge  ftc.,  part  of  the  testator's  estate  and  the 
residence  of  the  said  infant  Fit  and  Deft  under  the  order  dated  &c., 
and  a  simi  of  £ —  for  repapering  and  redecorating  the  bed  and 
drawing  rooms  in  the  main  part  of  £.  Lodge,  and  a  sum  of  £ —  for 
replacing  the  kitchen  range  &c.,  at  the  date  of  the  order  dated  &c., 
in  use  at  E.  Lodge  aforesaid ;  And  upon  B.,  the  mother  and  testa^ 
mentary  guardian  of  the  infant  Fit,  by  her  counsel  undertaking  with 
all  convenient  speed  as  mentioned  &c.,  after  she  shall  receive  the  sum 
of  £ — ,  to  lay  out  the  said  sum  of  £ —  in  the  purchase  of  carpets  in 
the  place  of  and  in  substitution  for  such  of  the  carpets  specifically 
bequeathed  by  the  will  of  the  testator  as  have  been  worn  out  and 
decayed,  and  also  undertaking  to  produce  to  the  Defts  G.  and  8.,  the 
trustees  of  the  wiU  of  the  said  testator,  the  usual  invoices  and  vouchers 
for  the  carpets  so  to  be  purchased ;  Let  the  Defts  G.  and  8.,  out  of  the 
surplus  rents  and  profits  of  the  estates  of  the  said  testator,  pay  to  the 
said  B.,  as  such  testamentary  guardian,  and  on  her  sole  receipt,  the 
sum  of  £ — ;  And  Let  the  furniture  and  carpets  so  to  be  purchased  be 
subject  to  the  trusts  in  the  said  testator's  will  declared  of  or  concerning 
the  heirlooms  thereby  specifically  bequeathed,  and  be  subject  also  to 
the  directions  in  the  said  will  contained  respecting  the  taking  and 
signing  of  inventories  of  the  heirlooms. — Griggs  v.  Gibson,  L.  JJ., 
24  June,  1878,- A.  1725. 


8.  Guardians  to  present  Infantas  Nominee  for  Institution  to  a  Living. 

Upon  the  application  of  the  Defts,  A.  B.  and  C.  D.,  as  guardians  of 
the  infant  Fit,  and  upon  hearing  the  solrs  for  the  applicants,  and  for 
the  Fit  and  the  Defts  other  than  the  applicants ;  Let  the  Defts  A.  B. 
and  C.  D.  be  at  liberty  to  present  the  Bev.  E.  F.,  of  &c.,  who  has  been 
nominated  by  the  infant  Fit,  to  the  Lord  Bishop  of  &c.,  for  institution 
to  the  Rectory  and  Farish  Church  of  &c.,  vacant  by  &c. — Fleming  v. 
Hardcastle,  Fearson,  J.,  at  Chambers,  15  March,  1886,  A.  341. 

For  order  appointing  guardian  for  the  purpose  of  consenting  to  the  pre- 
sentation, see  Me  Bwrford,  M.  E.,  27  Jan.  1832,  A.  714. 


9.  Trustee  to  present  Infantas  Nominee  to  a  Living. 

trpoK  the  application  of  the  Defts  M.  and  A.  [trustees],  and  upon 
hearing  the  solrs  for  the  Fits  and  Defts,  it  is  ordered  that  the  Defts 
M.  and  A.  [trustees],  be  at  liberty  to  present  a  derk  to  be  nominated 
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by  the  infant  Pit  to  the  vicarage  of  8.,  in  the  county  of  — . — Dixie  v. 
i>.,  V.-C.  W.  at  Chambers,  18  June,  1855,  A.  1067. 

For  like  order,  on  petition  of  trustees  of  the  will,  that  they  present  a  clerk 
to  the  Hying  to  he  nominated  hy  the  infant  tenant  for  life,  although  the 
mother  insisted  that  as  testamentary  guardian  she  was  entitled  to  require 
the  presentation  of  her  nominee,  see  Churchill  y.  8maU^  L.  C,  20  Feb.  1765, 
A.  116. 

As  to  the  right  of  an  infant  owner  of  an  advowson  to  present  to  the  Hying, 
whateyer  his  age  may  be,  see  Simpson,  86 ;  and  generally  as  to  the  duty  of 
trustees  of  an  adyowson  to  act  for  the  benefit  and  obserye  the  directions  of 
their  c.  9.  <.,  see  Lewin,  10th  ed.  250,  297. 


10.  Trustees  of  Infanfs  Estate  to  oppose  Bill  in  Parliament. 

Let  the  Defts,  as  trustees  of  the  will  of  &o.,  be  at  Hberty  to  present 
a  petition  to  ParHament  against  the  preamble  of  the  Bill  introduced 
in  the  present  session,  intituled  &c.,  and  to  take  such  other  steps  to 
oppose  the  said  Bill  as  they  may  be  advised. — Egremont  y.  ThompBon^ 
V.-O.  K.  at  Chambers,  9  Feb.  1860,  A.  231. 

For  form  of  summons,  see  D.  0.  F.  616. 


11.  The  Kke  Order. 

Upon  the  appUcation  &c.,  Let  the  Pits  {truateeB)  be  at  Hberty  to  take 

such  proceedings  as  they  may  be  adyised  to  protect  the  estate  of  M., 

the  testator  &c.,  and  the  interests  of  the  parties  interested  therein,  on 

the  intonded  appHcation  of  the  N.  L.  By.  Co.  to  ParHament  for  a  Bill 

to  empower  the  said  co.  to  construct  a  railway  from  &c.,  and  for  other 

purposes. — Cust  v.  Middleton^  V.-C.  S.  at  Chambers,  9  March,  1861, 

A.  479. 


12.  The  like — with  Special  Directions. 

Lei  the  Petr  M.,  the  trustee  of  the  wiU  of  &c.,  be  at  Hberty  to  present 
a  petition  to  both  Houses  of  ParHament  against  the  two  Bills  introduced 
by  the  8.  W.  By.  Co.  during  the  present  session,  and  now  pending,  and 
against  the  lines  of  railway  by  the  said  Bills  proposed  to  be  constructed, 
and  to  watch  the  said  BiUs  during  their  progress  through  ParHament, 
and  to  insist  on  such  modifications  thereof,  and  the  insertion  of  such 
clauses  therein,  as  they  may  be  advised,  for  the  advantage  and  protec- 
tion of  the  B.  estate  in  the  petition  mentioned,  but  the  costs  and 
expenses  to  be  incurred  in  any  of  the  matters  aforesaid  are  not  to 
exceed  the  sum  of  (£1,000). — Meyrick  v.  LaweSf  M.  B.,  16  Feb;  1858, 
B.  541. 

For  order  to  appoint  guardian  for  like  purpose,  see  sup..  Form  16,  p.  995. 

For  inquiry,  on  petition  of  person  seeking  to  take  the  land,  as  to  construct' 
ing  railway  over  mfant's  land,  under  a  Canal  Act,  30  G.  III.  c.  Ixxxii., 
wSh  leave  for  the  petitioner  to  lay  proposals  before  the  Judge,  for  compensa- 
tion, or  otherwise  for  obtaining  the  right,  see  Richa/rcU  y.  E.,  Joh.  255,  265. 
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13.  The  like— Undertaking  as  to  Costs. 

The  application  of  the  Pit,  which  upon  hearing  &o.,  was  adjonmed 
Ac.,  and  upon  hearing  counsel  for  the  Pit  and  for  the  Defts ;  And  the 
Deft  A.  B.,  by  his  counsel,  undertaking  to  bear  all  expenses  of  an 
application  to  Parliament  for  an  Act  enabling  the  Pit  to  cany  out  the 
sale  of  the  land  in  the  said  agreement  mentioned,  in  manner  therein 
provided,  unless  it  shall  be  otherwise  directed  by  such  Act  of  Parlia- 
ment, this  Court,  on  behalf  of  the  infant  Defts,  being  of  opinion  that 
the  proposed  application  to  Parliament  would  be  for  the  benefit  of  the 
said  infants,  doth  sanction  and  approve  such  application.  Let  the 
draft  of  the  Bill  for  the  purpose  aforesaid  be  settled  by  the  Judge  on 
behalf  of  the  infant  Defts. — Costs  of  application  and  of  the  settlement 
of  the  said  Bill  to  be  costs  in  the  action. — Stanford  y.  Roberts,  Kay,  J., 
30  Not.  1882,  B.  1876 ;  &  C,  52  L.  J.  Ch.  60 ;  48  L.  T.  262. 


14.  Application  to  Parliament  for  General  Poicers  to  Trustees  Jbr 

Infants  to  selly  lease,  8fc, 

Upon  the  petition  of  &c.,  the  infant.  And  this  Court  being  of  opinion 
that  it  will  be  for  the  benefit  of  all  persons  interested  in  the  inheritance 
of  the  estates  of  B.,  the  testator  &c.,  that  an  application  should  be 
made  for  an  Act  of  Parliament  for  the  purpose  of  conferring  on  the 
trustees  of  the  said  will,  or  other  proper  persons,  full  and  proper 
powers  of  granting  mining,  agricultural,  building,  improving,  and 
other  leases,  and  of  accepting  surrenders  of  leases,  and  of  selling,  ex- 
changing, enfranchising,  partitioning,  obtaining  the  enfranchisement 
of  copyholds,  and  the  renewal  of  leases  of  the  freehold,  copyhold,  and 
leasehold  estates,  devised  and  bequeathed  by  the  will  of  the  said  tes- 
tator, and  also  of  purchasing  a  proper  estate  with  a  suitable  residence 
thereon,  Let  the  Defts,  the  trustees  of  the  said  will,  be  at  liberty  to 
make  such  application  accordingly ;  And  Let  the  draft  of  the  Bill  for 
the  purposes  aforesaid  be  settled  by  the  Judge  (but  the  costs  and 
expenses  to  be  incurred  in  any  of  the  matters  aforesaid  are  not  to 
exceed  the  sum  of  £ — ). —  Wheeler  v.  Tootel,  V.-C.  K,  12  March,  1858, 
B.  889. 

This  course  was  considered  necessary  as  to  the  power  of  leasing  &c, 
there  not  being  any  person  who  could  apply  under  tne  19  &  20  V.  c.  120, 
8.  16  (now  repealed  and  re-enacted  as  the  Settled  Estates  Act,  1877,  40  &  41 
V.  c.  18). 

Under  sect.  12  of  the  Settled  Land  Act,  1882  {v.  inf.  Chap.  XLV., 
**  Settlements  "),  a  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life,  may  now  grant  leases  for  giving  effect  to  any  contract  made  by  a 
predecessor  in  title  which  would  have  bound  the  successors  in  title.  But 
the  Settled  Land  Act,  1882,  does  not  apply  to  every  case  where  an  infant  is 
interested  in  land ;  e.^.,  a  devise  to  such  of  the  children  of  A.  as  shall  attain 
twenty-one,  wUl  not  constitute  them  persons  having  the  powers  of  a  tenant 
for  life :  Re  Honie'e  Settled  Estates,  39  Ch.  D.  84. 

For  forms,  see  D.  C.  F.  677,  678. 
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15.  Appointment  of  Persons  to  manage  Infants  Estate — Conveyancing 

Actj  8.  42. 

Upon  the  applicatioii  hj  oiiginating  smnmonB  of  H.,  an  infant, 
by  S.,  Ills  next  friend,  and  upon  reading  &c.,  Let  P.  and  S.,  the  testa- 
mentaiy  guardians  of  the  said  infant,  be  appointed  to  manage  the  land 
to  which  the  said  H.  is  entitled  as  heiress-at-law  of  N.  P.,  for  the  pur- 
poses of  the  Conyeyancing  and  Law  of  Property  Act,  1881.  Costs  as 
between  solr  and  client  to  be  taxed  and  paid  out  of  infant's  property. 
— See  Re  Parker ^  an  infant,  Ohitty,  J.,  at  Chambers,  26  Jan.  1891, 
B.  106. 

For  form  of  summons  for  appointment  of  trustees  for  like  purposes,  see 
D.  0.  F.  1226. 

16.  Declaration  as  to  Division  of  Accumulated  Income^  and  as  to  Right 

of  Trustee  to  apply  Income  for  Maintenance — Conveyancing  Act, 
1881,  s.  43. 

Dbglabe  that  according  to  the  true  construction  of  the  testator's  said 
will,  the  whole  of  the  surplus  income  of  the  testator's  residuary  estate, 
after  paying  the  subsisting  annuities  given  by  the  said  will,  now  in 
the  hands  of  the  Pits,  the  trustees  of  the  said  will,  and  the  future 
surplus  income,  until  there  is  a  change  of  interest,  is  divisible  into 
eleven  equal  shares,  which  belong  as  to  eight-elevenths  to  the  eight 
adult  g^ndchildren  of  the  testator  absolutely  in  equal  shares,  and  as 
to  the  other  three-elevenths  to  the  three  infant  grandchildren  of  the 
testator  contingently  in  equal  shares ;  That  the  Pits  as  such  trustees 
have  power  to  pay  or  apply  the  said  contingent  shares  of  the  said 
in&nt  grandchildren  in  such  surplus  income  for  or  towards  the  main- 
tenance, education,  or  benefit  of  the  said  infant  grandchildren  respec- 
tively entitled  thereto  during  their  respective  minorities. — See  Re 
Jeffery,  Arnold  v.  Burt,  North,  J.,  26  June,  1895,  A.  2932 ;  (1895)  2 
Ch.  577. 

17.  Conjirmation  of  Contract  by  Trustees  of  an  Infanfs  Estate  for 

the  Purchase  of  Real  Property, 

Upon  the  application  &c..  Let  the  conditional  contract  dated  — 
entered  into  between  the  O.  E.  By.  Co.  by  their  agent  D.  of  the  one 
part,  and  the  Defts  O.  and  S.  {trustees  of  the  will)  of  the  other  part,  for 
the  purchase  by  the  said  Defts  G.  and  S.  as  such  trustees  of  tiie  piece 
or  parcel  of  land  &c.,  free  from  incumbrances,  but  subject  to  the  tenancy 
of  C,  together  with  the  appurtenances,  at  the  price  of  £ — ,  be  carried 
into  effect ;  and  a  good  title  to  the  said  piece  of  land  having  been 
shown,  and  a  proper  conveyance  of  the  said  piece  of  land  to  the  said 
0.  and  S.,  as  such  trustees  as  aforesaid,  having  been  settled  and  ap- 
proved of  by  the  Judge,  consisting  of  an  indenture  marked  X.  and 
identified  by  the  signature  of  the  Master  in  the  margin  thereof,  and 
intended  to  be  made  between  the  said  co.  of  the  one  part  and  the 
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applicants  of  the  other  part ;  Let,  upon  the  execution  thereof  by  the 
said  CO.,  the  applicants  be  at  liberty  to  pay  to  the  said  oo.  the  said  sum 
of  £ — ,  together  with  any  interest  payable  thereon  out  of  the  residnaiy 
personal  estate  of  the  said  testator,  and  be  allowed  the  same  on  passing 
their  accounts. — Griggt  v.  Oihton^  V.-O.  B.  at  Chambers,  11  June,  1873, 
A.  1768. 


18.  Sah  of  InfanPB  BeaUt/ purchased  out  of  Personal  Estate 

postponed. 

DSGLA.RE  that  it  is  not  for  the  benefit  of  the  infants  interested  in  the 
estate  of  M.  the  testator,  that  such  of  the  freehold  ground  rents  in  the 
Chief  Clerk's  certificate  mentioned  as  hare  in  fact  been  purchased  by 
the  Defts  out  of  the  personal  estate  of  the  said  testator  should  at 
present  be  sold,  the  parties  beneficially  interested  who  are  suijuru  not 
desiring  such  sale ;  but  such  ground  rents  are  to  be  deemed  personal 
estate;  And  any  of  the  parties  are  to  be  at  liberty  to  apply  at 
Chambers  as  to  the  conversion  of  the  same  or  any  part  thereof. — 
Reynolds  t.  Mason,  V.-C.  H.,  2  June,  1877,  B.  1636. 


19.  Coats  and  Apprenticeship  Premium  raised  by  Mortgage. 

This  action  coming  on  for  further  consideration  &c.,  Declare  that, 
according  to  the  true  construction  of  the  will  of  A.  B.,  the  real  estate 
situate  at  &c.,  and  the  income  thereof,  and  any  proceeds  of  sale 
thereof,  subject  to  the  trusts  of  the  testator's  will,  declared  for  pay- 
ment and  discharge  of  the  testator's  debts,  testamentary  and  funeral 
expenses,  are  subject  to  the  trusts  thereby  declared  for  apprenticing 
the  testator's  children  to  a  trade  or  profession  suitable  to  their  position 
in  life,  and  subject  to  such  trusts,  and  to  the  power  to  make  allowances 
to  the  said  children,  as  the  said  trustees  should  in  their  or  his  discretion 
think  fit. — [Direction  for  taxation  of  costs.] — ^Let  trustees,  with  the 
approbation  of  the  Judge,  raise  by  mortgage  of  the  testator's  real 
estate,  or  a  sufficient  part  thereof,  the  amount  of  the  said  costs  when 
taxed,  and  also  such  sum  or  sums  as  may  be  required  for  binding 
the  testator's  children  apprentice  as  aforesaid. — Re  Jackson^  J.  y. 
Talbot,  Kay,  J.,  7  July,  1882,  A.  1359. 


20.  Costs  of  Prosecuting  an  Action  charged  on  Infantas  Estate. 

The  application  of  C.  D.,  an  infant,  by  E.  F.,  his  next  friend, 
which,  upon  hearing  &c.,  was  adjourned  &c.  ;  Let  the  said  E.  F. 
be  at  liberty  to  raise  by  an  equitable  charge  upon  the  real  estate 
belonging  to  the  said  infant  £ — ,  to  be  expended  in  the  necessary 
counsels'  fees,  and  payments  to  witnesses  in  and  about  the  action 
brought  by  the  said  E.  F.  against  &c.,  in  the  Queen's  Bench  Division 
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of  this  Court,  and  sanotioned  bj  this  Oourt.  Paj  money  raised  to 
X.,  Fit's  Bolr,  he  nndertaking  to  account  for  the  same. — Re  Jones, 
Pearson^  J.,  25  January,  1883,  A.  227. 


NOTES. 


aUABDIAN  Ain>  HIS  WABD. 


For  the  principles  upon  which  a  euardian  must  act  with  relation  to  his 
ward's  proper^ — ^that  he  must  act  lor  the  infant's  benefit;  that  he  cannot 
make  any  profit  out  of  his  office ;  that,  as  a  general  rule,  he  cannot  convert 
real  into  personal,  or  personal  into  real  estate;  and  that  with  respect  to 
property  of  the  infant  of  which  he  gets  possession,  he  stands  in  the  position 
of  trustee  for  the  infant — see  Mathew  y.  Briae^  14  Bear.  345 ;  Sleeman  v. 
WiUon,  13  Eq.  36;  Simpson,  Infants,  353—356. 

And  this  fiduciary  relation  extends  to  and  affects  purchases  by  a  guardian 
of  his  ward's  estate  immediately,  or  soon  after,  his  coming  of  age,  and 
^;enerally  to  all  transactions  between  them  .while  the  influence  still  lasts,  or 
IS  recent :  see  Hylton  y,  H,,2  Yez.  547 ;  Oldin  y.  Samhom^  2  Atk.  15 ;  Aylward 
V.  Kearney y  2  Ba.  &  B.  463 ;  Hatch  y.  H,,  9  Ves.  292 ;  Story,  Eq.  Jur.  §  317 ; 

1  L.  0.  Eq.  p.  206 ;  7th  ed.,  272. 

This  rule  is  extended  to  third  parties,  creditors  of  the  guardian,  who 
knew,  or  might  haye  known,  of  the  relation  between  the  parties,  and  claim 
the  benefit  of  the  transaction  as  creditors  of  or  through  the  guardian: 
Kempeon  y.  Aihhee^  10  Gh.  15 ;  MaiUand  y.  Irving ,  15  Sim.  437 ;  maitUmd  y. 
Backhouse,  16  Sim.  58. 

An  infant,  whether  he  has  been  actually  in  possession  or  not,  may  treat  a 
person  who  enters  upon  his  estate  during  minority  as  his  bailiff,  g^rdian,  or 
trustee,  and  make  hun  account  on  that  footing,  excluding  ^e  operation  of 
the  Statute  of  Limitations :  Newburgh  y.  Bickeraiaffe,  1  Yem.  295 ;  YcUlop  y. 
Hdworthy,  1  Eq.  Ca.  Ab.  7  ;  Morgan  y.  Jf.,  1  Atk.  489;  Quinton  y.  Frith, 
L  B.  2  Eq.  396;   WaU  y.  Stenmdfc,  34  Ch.  D.  763,  767. 

And  this  fiduciary  relation  continues  untU  something  is  done  to  change 
the  character  of  the  bailiff's  possession;  and  the  majority,  or  marriage  of 
the  infant,  is  not  alone  sufficient  to  effect  such  change :  WaU  y.  Stanvndc, 
9up. ;  Re  Hohha,  H.  y.  Wadt,  36  Ch.  D.  bbZ, 

The  rule  applies  to  the  infant's  father,  but  whether  to  a  stranger  in  all 
cases,  BO  as  to  enable  the  infant  to  treat  him  as  baUiff ,  for  the  purpose  of 
escaping  the  effect  of  the  Statute  of  Limitations,  auaere:  see  Thomas  y.  T,, 

2  K.  &  J.  79 ;  Quinton  y.  Frith,  I.  E.  2  Eq.  396,  where  the  question  is  dis- 
cussed, and  the  fiduciary  position  stated  to  attach :  1.  Wheneyer  the  person 
entering  is  the  natural  guardian  of  the  infant.  2.  When  he  is  so  connected 
by  relationship,  or  otherwise,  as  to  impose  upon  him  a  duty  to  protect,  or  at 
least  not  to  prejudice  the  infant's  rights;  and  3.  When  he  takes  possession 
with  express  knowledge  or  notice  of  the  infant's  rights.  But  see  Wall  y. 
Stanwick,  34  Ch.  D.  766,  that  whereyer  it  is  proper  to  make  a  man  account- 
able for  the  rents  and  profits  of  an  infant's  estate,  and  he  cannot  be  shown 
to  haye  been  in  possession  in  some  other  character  than  that  of  bailiff  or 
agent,  he  must  be  presumed  to  be  such. 

The  account  will  not  be  limited  to  six  years  before  action:  Nanney  y. 
Williajne,  22  Beay.  452 ;  Felly  y.  Bascomh,  4  Giff.  390 ;  13  W.  R.  306 ;  but 
is  giyen  from  the  time  the  infant's  title  accrued :  Dormer  y.  Fortescue,  3  Atk. 
123;  or  from  the  entry,  and  possession  might  be  recoyered  twenty  (now 
twelye)  years  after  majority :  ThoTnas  y.  T.,  2  K.  &  J.  79. 

A  dela^  of  fiye  months  after  attaining  twenty-one  did  not  prejudice  the 
infant's  right :  BUmfidd  y.  Eyre,  8  Beay.  250. 

A  condition  as  to  mfants  marrying  with  consent  of  ^pardian  or  guardians 
was  not  rendered  inoperatiye  by  the  fact  of  there  bemg  no  guardians,  the 
testator  haying  contemplated  the  possibility  of  an  appointment  of  guardians 
by  the  Court,  and  the  consent  of  a  guardian  appointed  by  the  infant  would 
not  be  sufficient:  Re  Brownie  Will;  Re  Brofurrla  Settlement,  18  Gh,  D.  61, 
C.  A. ;  and  as  to  what  is  a  sufficient  consent,  see  Re  Smith,  Keeling  y.  S,, 
44  Ch.  D.  654 ;  Daley  y.  Deshouverie,  2  Atk.  261. 
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aAlX  OF  IXFJLSlfB  FBOPEBTT. 

An  infant  not  being  able,  from  his  legal  incapacity,  to  enter  into  a  binding 
contract  for  the  sale  or  purchaae  of  property,  the  Court  in  general  has  no 
authority  to  sell,  or  charge  his  estate,  except  under  the  statutory  powers 
given  by  tiie  Partition  Acts,  the  Settled  Estates  Acts,  Settled  Land  Acts  fas 
to  which,  see  Chap.  XLV.,  **  Settlement  " ;  Chap.  XLVI..  **  Pabtition  ''), 
and  for  certain  special  purposes  (see  Dart,  Y.  &  P.  2,  1306,  1315),  or  in  a 
mortgagee's  or  creditor's  action  for  payment  of  the  ancestor's  debt,  where  it 
is  for  the  infant's  benefit  to  direct  a  sale :  see  Field  y.  Moore^  7  D.  M.  &  G. 
691 ;  Fish.  Mort.  §  1007,  482,  989 ;  Simpson,  Infants,  3M,  506.  And  l^e 
infant  being  unable  to  sell,  his  contract  of  sale  cannot  be  enforced  by  or 
against  him :  Flight  y.  Bdland,  4  Buss.  298 ;  Calvert  y.  Godfrey,  6  Beay. 
97,  109;  Hargrove  y.  H.,  12  Beay.  4GS;  ReDe  Tessier'a  Settled  Estate,  (1893) 
1  Ch:  153;  and  see  Lumley  y.  Baverucroft,  (1895)  1  Q.  B.  683,  C.  A. 

An  admor  durante  minore  cetaie  has  fiill  powers,  only  limited  by  the 
minority,  and  can  sell  tiie  intestate's  personal  estate  for  juyment  of  debts : 
Be  Cape,  C.  y.  C,  16  Ch.  D.  49. 

By  the  Partition  Act,  1868  (31  &  32  Y.  c.  40),  s.  3,  under  certain  specified 
circumstances,  the  Court  may,  if  it  thinks  fit,  on  the  reauest  of  any  of  the 
parties  interested,  and  notwiuistanding  the  disisent  or  disaDility  of  any  others 
of  them,  direct  a  sale  of  the  property. 

An  infant  Pit  may  under  this  section  request  a  sale,  the  judgment  being 
prefaced  by  a  declaration  of  the  request  of  the  infant,  and  that  a  sale  will  be 
more  beneficial  tiian  a  division,  &c.,  see  Grove  y.  Comyn,  18  Eq.  387 ;  tup. 
p.  985 ;  and  see  France  y.F,,  13  Eq.  173 ;  Young  y.  F.,  /6.  175,  n. 

And  by  the  Partition  Act,  1876  (39  &  40  Y.  c.  17),  s.  6,  a  request  for  sale 
may  be  made  in  a  partition  action,  or  an  undertaking  to  purchase  given  on 
tiie  part  of  an  infant  or  person  under  disability  by  the  next  friend,  guardian, 
&c.,  or  other  person  authorized  to  act  on  behalf  of  the  person  under  such  dis- 
ability— "  but  the  Court  shall  not  be  boimd  to  comply  with  any  such  reauest 
or  undertaking  on  the  part  of  an  infant,  unless  it  appear  that  the  sale  or 
purchase  will  be  for  his  benefit." 

Under  this  section  a  request  for  sale  may  be  made,  or  an  undertaking  to 
purchase  given,  on  the  part  of  the  infant  by  his  next  friend  or  guardian  ad 
litem :  Rimington  v.  Hartley,  14  Ch.  D.  630. 

For  the  mode  of  carrying  out  a  sale  or  partition  of  an  infant's  interest  by 
declaring  the  infant  a  trustee  imder  the  Trustee  Act,  see  Chap.  XLL, 
"Tbttbtbes,"  pp.  1267  et  seq. 


DEALDfTG  WITH  EETFANT's  OB  LUNATIO's  ESTATE— OONVEBSION  OF  INFAlTr's 

ESTATE. 

As  a  general  rule  the  Court  will  not  change  the  nature  of  an  infant's  pro- 
perty by  directing  a  conversion  of  real  into  personal  or  of  personal  into  real 
estate,  except  under  particular  circumstances,  where  it  is  manifestly  for  the 
advantage  or  the  convenience  of  the  infant ;  and  what  the  Court  might  do  in 
such  a  case  by  ite  own  order,  trustees  or  guardians  will  be  allowed  to  do :  see 
Inwood  V.  Twyne,  Amb.  417 ;  2  Eden,  148,  and  cases  there  cited;  Witter  v. 
W.,  3  P.  Wms.  100;  Marquie  Camden  v.  Murray,  16  Ch.  D.  161,  171 ;  A.  G. 
y.  Marquis  of  Aileshury,  12  App.  Ca.  672. 

And  the  Court  will  not,  in  the  absence  of  overwhelming  necessity,  control 
the  discretion  of  trustees,  at  the  request  of  the  guardians,  by  directing, 
against  the  will  of  the  trustees,  the  exercise  of  a  power  of  sale  over  the  in- 
fant's estate :  Marquis  Camden  v.  Murray,  16  Ch.  I).  161. 

With  respect  to  laying  out  an  infant's  personalty  in  the  purchase  of  land, 
the  rule  of  the  Court  that  the  conveyance  woula  be  directed  so  as  not  to 
change  the  nature  of  the  property  as  between  the  real  and  pers.  represves 
(see  Ware  v.  Polhill,  11  Yes.  268,  278;  Ashburton  v.  ^.,  6  Yes.  6),  was  based 
upon  the  fact  that,  prior  to  the  Wills  Act,  1  Y.  c.  26,  mfante  (females  after 
the  age  of  twelve,  males  after  the  age  of  fourteen)  had  the  power  of  disposing 
of  their  personal  estate  by  will.  On  this  ground,  therefore,  it  being  more 
beneficial  for  the  infant  (as  distinguished  horn  a  limatic),  that  his  personal 
estate  should  not  be  converted,  the  Court  effected  the  change,  not  to  all  in*- 
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tents  and  purposes,  but  with  this  qualification,  that  if  he  lived  he  mi^ht 
take  it  as  real  estate,  but  without  prejudioe  to  his  right  over  it  dunng 
infancy  as  personal  property :  see  Exp,  PhillipB^  19  Yes.  122  (explaining  the 
distinction  in  this  respect  between  the  case  of  an  infant  and  a  lunatic) ;  Exp, 
OrifMtone,  Amb.  708 ;  Webb  v.  L,  Sha/leabury,  6  Madd.  100 ;  Sergeson  v. 
Sealey,  2  Atk.  413 ;  Book  y.  WoHhy  1  Ves.  461 ;  A,  G,  v.  Marqui9  of  Aileabury, 
12  App.  Ca.  693,  referring  to  Bridges  y.  B,,  Seton,  3rd  ed.  p.  692;  and  see 
1  L.  0.  Eq.  p.  1018;  Story,  Eq.  Jur.  §  1357;  Lewin,  1180. 

Where  a  policy  of  insurance  has  been  kept  up  out  of  rents  belonging  to 
an  infant  tenant  in  tail  under  no  obligation  to  repair  or  insure,  money 
leceiyed  under  the  policy  belongs  to  the  infant  as  personal  estate  as  the 
person  out  of  whose  money  the  policy  was  kept  up :  Warwicker  y.  Bretnall^ 
23  Ch.  D.  188. 

In  Ashburton  y.  ^.,  6  Yes.  6,  the  land  purchased  was  directed  to  be  conyeyed 
to  a  trustee  in  trust  for  the  infant,  his  exors  and  admors,  until  he  should 
attain  twenty-one,  and  afterwards  for  him  and  his  heirs. 

Since  the  Wills  Act,  which  proyides,  sect.  7,  that  no  will  made  by  any  person 
under  twenty-one  shall  be  yalid,  this  particular  reason  against  allowmg  an 
infant's  personal  estato  to  be  laid  out  in  land,  has  ceased  to  haye  any  force ; 
and  it  would  appear  that  when  an  infant's  real  or  personal  estate  has  been 
conyerted  either  by  direction  of  the  Court  or  by  trustees  and  guardians, 
acting  for  the  benefit  of  the  infant,  there  is  no  equity  on  the  part  of  the 
heir-at-law  or  of  the  legal  pers.  represye  to  take  the  property  in  any  other 
form  than  that  in  which  it  is  found  at  the  death  of  the  infant,  unless  the 
oonyersion  has  been  wrongfully  made ;  or  an  equity  for  reconyersion  arises, 
e.jr.,  by  yirtue  of  19  &  20  Y.  c.  120,  ss.  23—25  (re-enacted  by  the  Settled 
Estates  Act,  1877,  ss.  34—36),  incorporated  with  the  Partition  Act,  1868, 
s.  8,  and  held  to  haye  this  effect,  see  Foster  y,  F,^  1  Ch.  D.  588;  Steed  y. 
Preece,  18  Eq.  192;  Mordaunt  y.  Benwell,  19  Ch.  D.  302;  Be  Barker,  17 
Ch.  D.  241,  C.  A. ;  Be  M&rgan,  Smith  y.  May,  (1900)  2  Ch.  474 ;  Arnold  y. 
Dixon,  19  Eq.  113,  following  Flanagan  y.  F,  (cited  in  Fletcher  y.  Ashbtimer, 
1  L.  C.  Eq.  327),  and  questioning  the  decisions  in  Cooke  y.  Dealey,  22  Beay. 
196 ;  Jermtf  y.  Freston,  13  Sim.  356,  to  the  effect  that  any  surplus  proceeds 
of  a  sale  directed  by  tiie  Court,  after  satisfying  the  purpose  for  wnich  the 
sale  has  been  directed,  retain  their  original  character,  ^ut  it  would  seem 
that  no  oonyersion  will  be  effected  by  a  sale  in  a  partition  action  under  a 
judgment  or  order  which  is  not  grounded  solely  on  the  request  of  the  infant : 
Be  Norton,  N.  y.  N,,  ^1900)  1  Ch.  101 ;  and  where  an  infant  by  a  next  Mend 
IB  one  of  seyeral  Pits  oy  counsel  requesting  a  sale,  and  a  sale  is  ordered  upon 
this  request,  the  proceeds  of  the  iimuit's  share  ought  to  be  earmarked  as  real 
estate:  Be  Norton,  N.  y.  N,,  sup. ;  Howard  y.  Jalktnd,  W.  N.  (91)  210;  and 
see  Lewin  on  Trusts,  10th  ed.  p.  164. 

When  an  unconditional  oraer  for  sale  is  properly  made,  the  conyersion 
takes  effect  from  tiie  date  of  the  order :  Hyett  y.  Mekin,  25  Ch.  D.  735 ; 
Arnold  y.  Dixon,  19  Eq.  113. 

The  jurisdiction  to  direct  a  mortgage  of  an  infant's  realty  for  the  purpose 
of  defro3ring  the  costs  of  repairs  will  be  jealously  exercised,  and  only  in 
cases  wmch  amount  to  actual  salyage :  Be  Jackaon,  J,  y.  Talbot,  21  Ch.  D. 
786;  Be  De  Testier,  (1893)  1  Ch.  153 ;  Be  Montagu,  Derbiahire  y.  M,,  (1897) 
1  Ch.  685 ;  2  Ch.  8,  0.  A. ;  Be  Hawker's  Settled  Estates,  66  L.  J.  Ch.  341 ;  Be 
Hurst,  H,  V.  H,,  29  L.  B.  Jr.  219;  Be  Lord  De  Tabley,  W.  N.  (96)  162; 
Lewin  on  Trusts,  574.  The  case  of  Conway  y.  Fenton,  40  Ch.  D.  512,  must 
be  regarded  as  exceptional,  lb. 

The  Court  cannot,  it  seems,  direct  a  fine,  in  respect  of  copyholds  to  which 
an  infant  has  become  entitled  as  customary  heir,  to  be  raised  by  a  mortgage 
of  the  copyholds :  Harbroe  y.  Combes,  43  L.  J.  Ch.  336. 

The  powers  under  the  Merchant  Shipping  Act,  1854,  s.  99,  of  the  guardian 
of  an  infant  shipowner  do  not  authorize  him  either  to  sell  or  to  mortgage  the 
ship,  but  are  limited,  it  seems,  to  insuring,  repairing,  and  doing  aU  things 
necessary  to  preserye  the  ship :  Michael  y.  Fripp,  7  Eq.  95. 

Where  residuary  real  and  personal  estate  was  deyised  and  bequeathed  to 
trustees  in  trust  for  A.  for  life,  with  remainder  to  his  children  who  were 
iofants,  the  trustees  were  authorized  by  the  Court  to  adyance  to  the  tenant 
for  life  part  of  the  residuary  personal  estate,  for  the  purpose  of  stocking  and 
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oultiyatinff  a  farm  forming  part  of  the  real  estate,  on  eyidenoe  that  the  ontlay 
would  be  for  the  advantage  of  the  infant  remaindermen :  Re  Hotisehold,  ff, 
V.  H,,  27  Ch.  D.  553,  followed  in  Conway  y.  Fenion,  40  Ch.  D.  512 ;  Be  Hurst, 
29  L.  B.  It.  219,  sup. 

Timber  cut  down  on  the  estate  of  an  infant  tenant  in  fee  by  his  guardian 
with  the  sanction  of  the  Court,  or  in  a  proper  husbandlike  manner,  oecomes 
personal  estate  for  the  purpose  of  devolution :  Dyer  y.  />.,  84  Beav.  504 ;  and 
see  Craig  on  Trees,  110  (explaining  Tullit  y.  T.,  Amb.  370;  1  Dick.  322 ; 
and  Mason  y.  Goodrich,  West,  449) ;  Field  y.  Brown,  27  Beav.  90,  where  the 
proceeds  of  deteriorating  timber,  directed  by  the  Court  to  be  cut  down  and 
sold  for  the  benefit  of  aU  persons  interested,  were  treated  as  real  estate. 

The  g^uardian  of  an  infant  lady  of  the  manor,  and  not  the  trustees,  is  the 
proper  person  to  appoint  a  valuer  under  4  &  5  Y.  c.  35,  s.  II ;  Origgs  v,  (?i6- 
«w,  14  W.  E.  819. 

Upon  the  compulsory  purchase  by  a  co.  of  an  infant's  real  estate,  the 
purcnase-monev,  if  paid  m  under  sect.  69  of  the  Lands  Clauses  Act,  retains 
the  character  oi  realty ;  but  if  paid  in  under  sect.  78,  will  be  treated  as  per* 
sonalty :  see  Be  Harrop^s  Estate,  3  Drew.  726. 

Service  by  a  co.  of  notice  to  treat  does  not  effect  a  conversion :  Haynes  t« 
H,,  1  Dr.  &  Sm.  426;  there  being  no  binding  contract  until  the  purchase- 
money  has  been  settled :  Be  Battersea  Park  Acts,  Exp.  Arnold,  32  Beav.  591. 

Where  the  infant  was  tenant  in  tail  in  remainder  the  Court  declined  to 
order  that  the  costs  of  an  application  to  Parliament  for  a  private  Act  to  cany 
into  effect  a  proposed  sale  wnich  was  beneficial  to  the  estate  should  be  borne 
by  the  estate,  whether  the  application  were  or  were  not  successful,  but  the 
tenant  for  life  consenting,  the  Court  being  of  opinion  that  the  proposed 
application  would  be  for  the  benefit  of  the  infant,  sanctioned  the  application 
on  the  terms  that  the  tenant  for  life  should  bear  the  costs,  unless  an  Act  of 
Parliament  otherwise  directing  was  obtained :  Stanford  y.  Boberta,  52  L.  J. 
Ch.  50;  Form  13,  «up.  p.  1020. 


UAJXAQKiONT  OF  LAIO)  Am)  BEOBIFT  OF  INOOME  DUBINO  MUrOBITT— CON- 

VEYAWOINO  ACT. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  42, 

'*  (1)  If  and  as  long  as  any  person  who  would  but  for  this  section  be  benefi- 
cially entitled  to  the  possession  of  any  land  is  an  infant,  and  being  a  woman 
is  also  unmarried,  the  trustees  appointed  for  this  purpose  by  the  settlement, 
if  any,  or  if  there  are  none  so  appointed,  then  the  persons,  if  any,  who  are 
for  the  time  being  under  the  settlement  trustees  with  power  of  sale  of  the 
settled  land,  or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  there  are  none,  then  any  persons  ap- 
pointed as  trustees  for  this  purpose  by  the  Court,  on  the  apphcation  of  a 
g^uardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in  posses- 
sion of  the  land ;  and  in  every  such  case  the  subsequent  provisLons  of  this 
section  shall  apply. 

'*  (2)  The  trustees  shall  manage  or  superintend  the  management  of  the 
land,  with  ftdl  power  to  fell  timber  or  cut  underwood  from  time  to  time  in 
the  usual  course  of  sale,  or  for  repairs,  or  otherwise,  and  to  erect,  pull  down, 
rebuild,  and  repair  houses  and  other  buildings  and  erections,  and  to  continue 
the  working  of  mines,  minerals,  and  quarries  which  have  usually  been 
worked,  and  to  drain  or  otherwise  improve  the  land,  or  any  part  tnereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances  to  and  arrange- 
ments with  tenants  and  others,  and  to  determine  tenancies,  and  to  accept 
surrenders  of  leases  and  tenancies,  and  generally  to  deal  with  the  land  in  a 
proper  and  due  course  of  management ;  but  so  that,  where  the  infant  is  im- 
peachable for  waste,  the  trustees  shall  not  commit  waste,  and  shall  cut 
timber  on  the  same  terms  only,  and  subject  to  the  same  restrictions,  on  and 
subject  to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

*^  (3]  The  trustees  may  from  time  to  time,  out  of  the  income  of  the  land, 
including  the  produce  of  the  sale  of  timber  and  underwood,  pay  the  expenses 
incurred  in  the  management,  or  in  the  exercise  of  any  power  conferred  by 
this  section,  or  otherwise  in  relation  to  the  land,  and  aU.  outgoings  not  pay- 
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able  by  any  tenant  or  other  person,  and  Bhall  keep  down  any  annual  sum, 
and  the  interest  of  any  principal  sum,  charged  on  tiie  land. 

'*  (4)  The  trostees  may  apply  at  discretion  any  income  which,  in  the  exer- 
cise of  such  discretion,  they  deem  proper,  according  to  the  infant's  age  for 
bis  or  her  maintenance,  education,  or  benefit,  or  pay  thereout  any  money 
to  the  infant's  parent  or  guardian,  to  be  applied  for  the  same  purposes. 

"  (5)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land  in 
mTestment  on  securities  on  which  they  are  by  the  settlement,  if  any,  or  by 
law,  authorized  to  inyeet  trust  monej,  with  power  to  vary  investments ;  and 
Bhall  accumulate  the  income  of  the  mvestments  so  made  in  the  way  of  com- 
pound interest,  by  from  time  to  time  similarly  investing  such  income  and 
the  resulting  income  of  investments ;  and  shall  stand  possessed  of  the  accu- 
mulated fund  arising  from  income  of  the  land  and  from  investments  of 
income  on  the  trusts  following  (namely) : 

*'  (i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in  trust  for 
theinmnt; 

'*  (iL)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then  in  trust 
lor  her  separate  use,  independently  of  her  husband,  and  so  that  her  receipt 
after  she  marries,  and  though  still  an  infant,  shall  be  a  good  discharge ;  but 

*'  (iii.J  If  the  infant  dies  while  an  infant,  and,  being  a  woman,  without 
having  been  married,  then,  where  the  infant  was,  under  a  settlement,  tenant 
for  life,  or  by  purchase  tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts, 
if  any,  decls^red  of  the  accumulated  fund  by  that  settlement ;  but  where  no 
socb  trusts  are  declared,  or  the  infant  has  taken  the  land  jbx>m  which  the 
accumulated  fund  is  derived  by  descent,  and  not  by  purchase,  or  the  infant 
is  tenant  for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trust 
for  the  infant's  pers.  represves,  as  part  of  the  infant's  personal  estate ;  but 
the  accumulations,  or  any  p^  thereof,  may  at  any  time  be  applied  as  if 
the  same  were  income  arising  in  the  then  current  year. 

*'  (6)  Where  the  infant's  estate  or  interest  is  an  imdivided  share  of  land, 
the  powers  of  this  section  relative  to  the  land  may  be  exercised  jointly  with 
the  persons  entitled  to  possession  of,  or  having  power  to  act  in  relation  to, 
the  other  undivided  share  or  shares." 

The  provisions  of  the  section  enabling  the  Court  to  ap|)oint  trustees  on  the 
application  of  the  next  friend  of  an  infant  who  is  beneficially  entitled  to  the 
possession  of  any  land,  include  the  case  of  an  infant  taking  by  descent :  Be 
Glotffr  (1899),  1  I.  fi.  337 ;  Be  Cowley,  (1901)  1  Ch.  38. 

For  form  of  summons  under  the  section,  see  D.  0.  F.  1225. 

BEAUNQ  WITH  LTTNATIO'B  EBTATB. 

It  is  a  general  rule  that  the  Court  will  not  alter  the  condition  of  a  lunatic's 
properly  to  the  prejudice  of  his  successors,  but  the  rule  is  subject  to  the 
overriding  maxim  that  the  benefit  of  the  lunatic  is  the  object  to  be  primarily 
considered  :  see  Lewin,  1176  e^  seq,  (and  cases  there  cited) ;  A,  G.y.  Marquis 
of  Aileeburi/f  12  App.  Ca.  672.  Thus,  where  a  mortgage  of  a  lunatic's  real  or 
leasehold  property  is  paid  off  out  of  his  personal  estate,  the  mortgage  should 
not  be  re-conveyed  to  the  lunatic,  but  should  be  kept  on  foot  by  transferring 
it  to  the  committee,  to  be  disposed  of  as  the  Court  may  direct,  so  as  to  leave 
open  the  question  how  the  mortgage  debt  should  ultimately  be  borne :  Be 
Melly,  49  L.  T.  429;  31  W.  B.  898 ;  Simpson,  380,  381. 

So  where  a  copyhold  estate,  as  to  which  the  rules  of  descent  were  different 
from  those  of  freeholds,  was  enfranchised,  the  Court  inserted  a  declaration 
in  the  order  sanctioning  the  enfranchisement,  carrying  over  the  equitable 
interest  in  the  enfranchised  property,  in  the  event  of  the  lunatic  dying 
intestate,  to  the  persons  who  would  have  taken  it  if  it  had  not  been  enfran- 
chised :  Be  Byder,  20  Ch.  D.  614,  C.  A. 

And  where,  imder  an  order  made  in  Lunacy,  part  of  the  personal  estate  of 
a  lunatic  was  laid  out  in  the  purchase  of  real  estate  as  a  convenient  mode  of 
investment,  and  a  declaration  was  inserted  in  the  conveyance  in  conformity 
with  the  terms  of  the  order,  that  the  premises  granted  were,  '*  to  all  intents 
and  purposes,  to  be  considered  as  part  of  the  personal  estate  of  the  lunatic  " ; 
it  was  held  that  the  value  of  the  lands  was  part  of  the  personal  property  of 
the  lunatic  at  his  death,  and  consequently  subject  to  probate  duty :  A.  G,y, 
Marquis  of  AiUabury,  12  App.  Ca.  672. 
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oultiyatmff  a  farm  forming  part  of  the  real  estate,  on  evidenoe  that  the  outlay 
would  be  for  the  advantc^  of  the  infant  remaindermen :  Be  Household,  ff, 
V.  H.,  27  Ch.  D.  553,  followed  in  Conway  y.  FenUm,  40  Ch.  D.  512 ;  Be  Hurst, 
29  L.  B.  Ir.  219,  sup. 

Timber  cut  down  on  the  estate  of  an  infant  tenant  in  fee  by  his  guardian 
with  the  sanction  of  the  Court,  or  in  a  proper  husbandlike  manner,  Decomes 
personal  estate  for  the  purpose  of  devolution :  Dyer  y.  />.,  34  Beay.  504 ;  and 
see  Craig  on  Trees,  110  (explaining  TulUt  y.  T,,  Amb.  370;  1  Dick.  322; 
and  Mason  y.  Goodrich,  West,  449) ;  Field  y.  Brown,  27  Beay.  90,  where  the 
proceeds  of  deteriorating  timber,  directed  by  the  Court  to  be  cut  down  and 
sold  for  the  benefit  of  aU  persons  interested,  were  treated  as  real  estate. 

The  guardian  of  an  infant  lady  of  the  manor,  and  not  the  trustees,  is  the 
proper  person  to  appoint  a  yaluer  under  4  &  5  Y.  o.  35,  s.  11 ;  Qriggs  y.  (7f6- 
«w,  14  W.  E.  819. 

Upon  the  compulsory  purchase  by  a  oo.  of  an  infant's  real  estate,  tiie 
purchase-money,  if  paid  m  under  sect.  69  of  the  Lands  Clauses  Act,  retains 
the  character  oi  realty ;  but  if  paid  in  under  sect.  78,  will  be  treated  as  per- 
sonalty :  see  Be  Harrop's  Estate,  3  Drew.  726. 

Service  by  a  co.  of  notice  to  treat  does  not  effect  a  conversion :  Haynes  v. 
H.f  1  Dr.  &  Sm.  426 ;  there  being  no  binding  contract  until  the  purchase- 
money  has  been  settled :  Be  Battersea  Park  Acts,  Exp,  Arnold^  32  Beay.  591. 

Where  the  infant  was  tenant  in  tail  in  remainder  the  Court  declined  to 
order  that  the  costs  of  an  application  to  Parliament  for  a  private  Act  to  cany 
into  effect  a  proposed  sale  wnich  was  beneficial  to  the  estate  should  be  borne 
by  the  estate,  whether  the  application  were  or  were  not  successful,  but  the 
tenant  for  life  consenting,  the  Court  being  of  opinion  that  the  proposed 
application  would  be  for  the  benefit  of  the  infant,  sanctioned  the  application 
on  the  terms  that  the  tenant  for  life  should  bear  the  costs,  unless  an  Act  of 
Parliament  otherwise  directing  was  obtained :  Stanford  v.  Boberts^  52  L.  J. 
Ch.  50;  Form  13,  sup.  p.  1020. 


MAlTAaEMENT  OF  LAIO)  Am)  BEOKIPT  OF  INOOME  DTTBIKO  MUrOBECT— CON- 

VEYANOINO  ACT. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  42, 
^*  (1)  If  and  as  long  as  any  person  who  would  but  for  this  section  be  benefi- 
cially entitled  to  the  possession  of  any  land  is  an  infant,  and  being  a  woman 
is  also  unmarried,  the  trustees  appointed  for  this  purpose  by  the  settlement, 
if  any,  or  if  there  are  none  so  appointed,  then  the  persons,  if  any,  who  are 
for  the  time  being  under  the  settlement  trustees  with  power  of  sale  of  the 
settled  land,  or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  there  are  none,  then  any  persons  ap- 
pointed as  trustees  for  this  purpose  by  the  Court,  on  the  apphcation  of  a 
g[iiardian  or  next  friend  of  the  infant,  may  enter  into  and  continue  in  posses- 
sion of  the  land ;  and  in  every  such  case  the  subsequent  provisions  of  this 
section  shall  apply. 

*^  (2)  The  trustees  shall  manage  or  superintend  the  management  of  the 
land,  with  full  power  to  fell  timber  or  cut  underwood  from  time  to  time  in 
the  usual  course  of  sale,  or  for  repairs,  or  otherwise,  and  to  erect,  pull  down, 
rebuild,  and  repair  houses  and  otner  buildings  and  erections,  and  to  continue 
the  working  of  mines,  minerals,  and  quarries  which  have  usually  been 
worked,  and  to  drain  or  otherwise  improve  the  land,  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances  to  and  arrange- 
ments with  tenants  and  others,  and  to  determine  tenancies,  and  to  accept 
surrenders  of  leases  and  tenancies,  and  generally  to  deal  with  the  land  in  a 
proper  and  due  course  of  management ;  but  so  that,  where  the  infant  is  im- 
peachable for  waste,  the  trustees  shall  not  commit  waste,  and  shall  cut 
timber  on  the  same  terms  only,  and  subject  to  the  same  restrictions,  on  and 
subject  to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

'*  (3]  The  trustees  may  from  time  to  time,  out  of  the  income  of  the  land, 
including  the  produce  of  the  sale  of  timber  and  underwood,  pay  the  expenses 
incurred  in  the  management,  or  in  the  exercise  of  any  power  conferred  by 
this  section,  or  otherwise  in  relation  to  the  land,  and  aU  outgoings  not  pay- 
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able  by  any  tenant  or  other  person,  and  ahall  keep  down  any  annual  smn, 
and  the  interest  of  any  principal  sum,  charged  on  tne  land. 

'*  (4)  The  tmsteeB  may  apply  at  discretion  any  income  which,  in  the  exer- 
cise of  such  discretion,  they  deem  proper,  according  to  the  infantas  age  for 
his  or  her  maintenance,  education,  or  benefit,  or  pay  thereout  any  money 
to  IJie  infant's  parent  or  guardian,  to  be  applied  for  the  same  purposes. 

"  (5)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land  in 
investment  on  eecuritiee  on  which  they  are  by  the  settlement,  if  any,  or  by 
law,  authorized  to  invest  trust  monej,  with  power  to  var^  investments ;  and 
shall  accumulate  the  imoome  of  the  mvestments  so  made  in  the  way  of  com- 
pound interest,  by  from  time  to  time  similarly  investing  such  income  and 
the  resulting  income  of  investments ;  and  shall  stand  possessed  of  the  accu- 
mulated fund  arising  from  income  of  the  land  and  from  investments  of 
inoome  on  the  trusts  loUo wing  (namely) : 

*'  (i.J  If  the  infant  attains  the  age  of  twenty-one  years,  then  in  trust  for 
the  infant ; 

'*  (ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then  in  trust 
for  her  separate  use,  independently  of  her  husband,  and  so  that  her  receipt 
after  she  marries,  and  though  still  an  infant,  shall  be  a  good  discharge ;  but 

*'  (iii.^  If  the  infant  dies  while  an  infant,  and,  being  a  woman,  without 
having  oeen  married,  then,  where  the  infant  was,  under  a  settlement,  tenant 
for  life,  or  by  purchase  tenant  in  tail  or  taU  male  or  tail  female,  on  the  trusts, 
if  any,  declsureid  of  the  aocumidated  fund  by  that  settlement ;  but  where  no 
such  trusts  are  declared,  or  the  infant  has  taken  the  land  &om  which  the 
acoomulated  fund  is  derived  by  descent,  and  not  by  purchase,  or  the  infant 
is  tenant  for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trust 
for  the  infant's  pers.  represves,  as  part  of  the  infant's  personal  estate ;  but 
the  accumulations,  or  any  part  thereof,  may  at  any  time  be  applied  as  if 
the  same  were  income  arising  in  the  then  current  year. 

*'  (6)  Where  the  infant's  estate  or  interest  is  an  imdivided  share  of  land, 
the  powers  of  this  section  relative  to  the  land  may  be  exercised  jointly  with 
the  persons  entitled  to  possession  of,  or  having  power  to  act  in  relation  to, 
the  other  undivided  share  or  shares." 

The  provisions  of  the  section  enabling  the  Court  to  ap|)oint  trustees  on  the 
application  of  the  next  friend  of  an  infant  who  is  beneficially  entitled  to  the 
possession  of  any  land,  include  the  cstse  of  an  infant  taking  by  descent :  Re 
Qlwer  (1899),  1 1.  R.  337 ;  Be  Cowley,  (1901)  1  Ch.  38. 

For  form,  of  summons  under  the  section,  see  D.  0.  F.  1225. 

BSALDra  WITH  litnatio'b  estate. 

It  is  a  general  rule  that  the  Court  will  not  alter  the  condition  of  a  lunatic's 
property  to  the  prejudice  of  his  successors,  but  the  rule  is  subject  to  the 
overriding  maxim  that  the  benefit  of  the  lunatic  is  the  object  to  be  primarily 
considered  :  see  Lewin,  1176  e^  seq.  (and  cases  there  cited) ;  A,  G.y.  Marquis 
of  Ailesbury,  12  App.  Ca.  672.  Thus,  where  a  mortgage  of  a  lunatic's  real  or 
leasehold  property  is  paid  off  out  of  his  personal  estate,  the  mortgage  should 
not  be  re-oonveyed  to  the  lunatic,  but  should  be  kept  on  foot  by  transferring 
it  to  the  committee,  to  be  disposed  of  as  the  Court  may  direct,  so  as  to  leave 
open  the  question  how  the  mortgage  debt  should  ultimately  be  borne :  Be 
Metty,  49  L.  T.  429;  31  W.  R.  898 ;  Simpson,  380,  381. 

So  where  a  copyhold  estate,  as  to  which  the  rules  of  descent  were  different 
from  those  of  fi^holds,  was  enfranchised,  the  Court  inserted  a  declaration 
in  the  order  sanctioning  the  enfranchisement,  carrying  over  the  equitable 
interest  in  the  enfranchised  property,  in  the  event  of  the  lunatic  dying 
intestate,  to  the  persons  who  would  have  taken  it  if  it  had  not  been  enfran- 
chised :  Re  Byder,  20  Ch.  D.  514,  C.  A. 

And  where,  under  an  order  made  in  Lunacy,  part  of  the  personal  estate  of 
a  lunatic  was  laid  out  in  the  purchase  of  real  estate  as  a  convenient  mode  of 
investment,  and  a  declaration  was  inserted  in  the  conveyance  in  conformity 
with  the  terms  of  the  order,  that  the  premises  granted  were,  *'  to  all  intents 
and  purposes,  to  be  considered  as  part  of  the  personal  estate  of  the  lunatic  " ; 
it  was  held  that  the  value  of  the  lands  was  part  of  the  personal  property  of 
the  lunatic  at  his  death,  and  consequently  subject  to  pro  Date  duty :  ^.  6^.  v, 
MarquU  of  AiUsburyy  12  App.  Ca.  672. 
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But  where  the  conunittee  was  directed  by  the  Master  in  Lunaoy  to  complete 
out  of  the  personalty  a  purchase  of  real  estate  made  by  the  lunatic  before  the 
lunacy,  the  purchased  estate  descended  as  realty:  Baldwyn  y.  Smith,  (1900) 
1  Ch.  688. 

A  specific  bequest  of  railway  stock  was  held  to  be  adeemed  by  a  sale  of  it 
under  an  order  m  the  subsequent  limacy  of  the  testator :  Be  Freer,  Freer  t. 
F.,  22  Ch.  D.  623. 

Sums  required  for  repairs  and  permanent  improvements  may  be  raised  by 
mortgage  of  the  estate  of  which  a  lunatic  is  tenant  in  tail :  Be  Qui,  5  Ch.  D. 

!nie  Lunacy  Act,  1890  (53  &  54  Y.  o.  5),  which  repeals  the  Lunacy  Begu- 
lation  Act,  1853  (16  &  17  V.  c.  70),  provides  by  sect.  117,  that  the  Judge  in 
Lunacy  may  order  that  any  property  of  a  lunatic,  whether  present  or  future, 
be  sold,  charged,  mortgaged,  dealt  with,  or  disposed  of,  as  the  Judge  thinks 
most  expedient  for  the  purpose  of  raising,  securing,  or  repaying  money  which 
is  to  be  or  has  been  applied  in  payment  of  debts  of  the  lunatic,  discharge  of 
incumbrances  on  his  property,  or  for  his  maintenance.  Moneys  expended 
for  permanent  improvement  of  a  lunatic*B  property  may  be  ordered  to  be  a 
charge  on  the  improved  property  or  any  other  of  his  property,  and  the  chai^ge 
may  be  made  either  to  the  person  advancing  the  money,  or,  if  it  is  paid  out 
of  the  lunatic^s  general  estate,  to  some  person  as  a  trustee  for  him  as  jMirt  of 
his  personal  estate.  By  sect.  120,  the  Judge  is  empowered  to  authorize  and 
direct  the  committee  of  the  lunatic's  estate  to  effect  sales,  exchanges,  parti- 
tions, leases,  surrenders,  assignments,  and  other  dispositions,  including  the 
carrying  on  of  any  trade  or  business,  and  the  exercise  of  powers,  or  giving 
of  consent. 

Under  these  sections  a  sale  in  consideration  of  a  perpetual  rent-charge 
may  be  sanctioned :  Be  Ware,  (1892)  1  Ch.  344. 

Upon  a  person  being  foimd  lunatic  the  jurisdiction  of  the  Court  in  luna<nr, 
under  these  sections  immediately  attaches  to  his  property,  and  cannot  be 
ousted  by  a  subsequent  adjudication  in  bankruptcy  against  the  lunatic, 
made  without  the  consent  of  the  Court,  even  assuming  such  adjudication  to 
be  valid  (as  to  which,  qucere) :  Be  Famham,  (1895)  2  Ch.  799,  C.  A, 

The  maintenance  of  the  wife  of  a  lunatic  is  not  provided  for.  by  sect.  117, 
but  the  rights  of  his  execution  creditor  are  subject  to  the  maintenance 
allowed  to  the  lunatic.  But  the  order  must  be  without  prejudice  to  the 
rights  of  such  creditor  between  himself  and  other  creditors  notwithstanding 
that  the  sheriff  has  given  up  possession :  In  re  Wifikle,  (1894)  2  Ch.  519, 
C.  A. 

A  charging  order  on  the  stock  of  a  lunatic  made  after  the  Court  in  limacy 
has  assumed  the  control  of  the  property  of  the  lunatic,  will  not  prevent  the 
Court  from  disposing  of  the  stock  for  the  lunatic's  benefit :  Be  Plenderleiihy 
(1893)  3  Ch.  332,  C.  A, 

The  rule  of  administration  in  Lunacy  does  not  affect  funds  in  the 
High  Court,  and  accordingly  where  a  judgment  creditor  of  a  lunatic  had 
obtained  a  charging  order  on  funds  of  the  lunatic  in  Court,  the  balance  only 
of  the  funds,  after  satisfying  the  charge,  was  transferred  to  Lunacy  :  In  re 
Brown,  Llewellin  v.  Browii,  (1900}  1  Ch.  489. 

By  sect.  123,  **  the  lunatic,  his  neirs,  exors,  admors,  next  of  kin,  devisees, 
legatees  and  assigns,  shall  have  the  same  interest  in  any  moneys  arising  from 
any  sale,  mortgage,  or  othur  disposition,  under  the  powers  of  this  Act,  which 
may  not  have  been  applied  under  such  powers,  as  he  or  they  would  have  had 
in  the  property  the  suoject  of  the  sale,  mortgage,  or  disposition,  if  no  sale, 
mortgage,  or  aisposition  had  been  made,  and  the  surplus  moneys  shidl  be  of 
the  same  nature  as  the  property  sold,  mortgaged  or  disposed  of.'*  Moneys 
received  for  equality  of  partition  or  exchange,  under  leases  of  unopened 
mines,  or  on  grant  or  renewal  of  leases,  are,  as  between  the  represves  of  the 
real  and  personal  estate  of  the  lunatic,  to  be  considered  as  real  estate,  except 
as  to  leases  of  property  of  which  the  lunatic  was  tenant  for  life,  in  which  case 
the  moneys  are  to  be  personal  estate. 

This  section  corresponds  with  sect.  119  of  the  Act  of  1853,  which,  however, 
was  restricted  in  terms  to  land ;  and  therefore  on  a  conversion,  by  order  in 
Lunacy,  of  a  limatic's  personal  estate,  the  surplus  moneys,  accordmg  to  the 
old  law,  would,  in  the  absence  of  any  special  direction,  retun  their  converted 
character:  see  Jones  v.  Oreen,  5  Eq.  555;  Oxenden  v.  L,  CompUm,  2  Yes. 
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jnn.  69;  Esm.  PhiUtps,  19  VeB.  118;  Exp.  BrcmfiM,  1  Ves.  jun.  458;  Be 
Barker,  17  Ch.  D.  241. 

And  under  the  oorresponding  proTision  in  the  Infants'  Property  Act,  18dO 
(11  G.  IV.  St  1  W.  IV.  c.  65),  there  having  been  no  election  to  take  them  as 
personalty,  the  surplns  proceeds  of  a  lunatic's  estate  which  had  been  sold 
continued  to  be  impressed  with  the  character  of  realty:  Be  WharUm,  5 
D.  M.  &  Q.  33. 

Under  sect.  124  of  the  Act  of  1853,  the  Court  had  no  power  to  make  an 
ezdiange  of  the  lunatic's  land  without  the  minerals  imder  it :  Be  Dtcconsorty 
Id  Ch.  I).  316,  C.  A. ;  or  to  authorize  the  committee  of  a  lunatic  to  sell  the 
lunatic's  undivided  share  of  land  to  the  owners  of  the  other  shares :  Be  Weld, 
28  Ch.  D.  514,  G.  A. ;  but  this  could  be  done  under  the  powers  of  the  Settled 
Land  Act,  1882  :  Be  GaiUkdl,  40  Ch.  D.  416. 

There  was  no  power  under  the  Lunacy  Begulation  Act,  1853,  s.  125,  to  order 
a  sale  for  building  purposes  of  land  of  which  the  lunatic  was  tenant  for  Hfe : 
Be  Corbett,  35  L.  J.  Ch.  793 ;  and  the  Court,  acting  solely  and  entirely  in  his 
interest,  would  not  lightly,  or  without  sufficient  cause,  alter  the  state  of  his 
property :  see  Be  Mary  Smith,  10  Ch.  79 ;  and  1  L.  C.  Eq.  1014,  5 ;  7th  ed. 
365,  and  cases  there  collected. 

A  grant  for  a  term  of  years,  for  a  gross  sum  payable  by  instalments,  of 
the  mineralB  on  the  estate  of  a  lunatic  tenant  in  common  in  fee,  was  treated 
as  in  the  nature  of  an  absolute  sale  of  a  portion  of  the  real  estate,  so  that  the 
money  belonged  to  his  heir-at-law  as  real  estate.  Secus,  as  to  the  proceeds 
of  such  sales  in  which  the  lunatic  had  concurred  while  of  sound  mmd :  Be 
Mary  Smith,  10  Ch.  79. 

Under  sect.  136  of  the  Act  of  1853,  the  Court  declined  to  authorize  the 
committee  of  a  lunatic  mortgi^ee  to  sell  and  convey  under  the  power  of  sale, 
but  merely  directed  him  to  sell,  leaving  the  transfer  of  the  legal  estate  to  be 
dealt  with  on  a  subsequent  application  under  the  Trustee  Act,  1850 :  Be  Har^ 
teood,  35  Ch.  D.  470,  0.  A. 

Even  though  a  lunatic  is  insolvent,  the  Court  will  regard  his  benefit  before 
the  interests  of  creditors,  and  sums  properly  expended  for  his  maintenance, 
whether  before  or  after  tiie  inquisition,  will  in  general  be  repaid  in  priority  to 
other  claims  :  In  re  Fink,  23  Ch.  D.  577,  C.  A. 

As  to  the  mode  of  execution  of  a  lease  by  committees  of  a  lunatic  on  his 
behalf,  see  Lawrie  y.  Leee,  7  App.  Ca.  19. 

For  the  provisions  of  the  Lunacv  Act  of  1890,  in  substitution  for  repealed 
sections  of  the  Trustee  Acts,  v.  inf.  Chap.  XLI.,  Sect.  X. 


(n.)  BBRBWIKG  OB  OiSJJSPTTSQ  LSA8SS  TTNBEB  THE  INFANTS*  PROFEBTT  ACT, 

1830  (11  GEO.  TV.  &  1  WILL.  IV.  0.  65). 


1.  Order  to  renew  Lease  under  Sect.  12. 

Afpoutt  B.,  the  g^oardian  of  A.,  the  infant,  in  the  place  of  the  said 
infant  (by  deed)  to  surrender  to  0.  the  term  granted  by  the  lease  dated 
&a,  granted  by  &c.  to  &c.  of  the  hereditaments  therein  comprised,  and 
to  accept  and  take,  in  the  place  and  for  the  benefit  of  the  said  in« 
fant,  and  the  other  persons  interested,  and  to  become  interested,  under 
the  will  of  D.  &c.,  one  or  more  lease  (a  new  lease)  or  leases  of  the 
said  hereditaments  during  the  lives  of  &c.,  such  surrender  and  new 
lease  or  leases  to  be  settled  by  the  Judge. — See  Re  Duckle,  Y.-O.  T., 
1850,  A.  976. 

For  forms  of  application  under  the  Act,  see  B.  C.  F.  1141  et  aeq. 

For  inquiry,  if  for  infant's  benefit,  to  surrender  old  and  take  new  lease, 
see  Be  Atkinson,  M.  B.,  2  Aug.  1852,  A.  1923 ;  Marq.  Baih,  23  Nov.  1841. 
B.  106  (For.  Qrd.  21  Jan.  1842,  B.  937). 

VOL.  n.  3  X 
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2.  Order  on  Petition  to  grant  new  Lease — Sect.  17. 

TTpok  petition  of  the  infant  by  his  next  friend, — "  This  Court  being 
of  opinion  that  it  is  (fit  and  proper,  and)  for  the  benefit  of  L.  the 
infant,  that  a  lease  of  the  land  in  the  petition  mentioned  of  [or  to] 
which  the  said  infant  is  seised  [or  possessed,  or  entitled],  in  fee  [or  in 
tail]  should  be  granted  to  &o.,  upon  the  terms  and  conditiona  men- 
tioned in  the  conditional  contract  in  the  petition  and  affidavit  of  &c. 
referred  to,  for  the  term  of  —  years  from  the  —  day  of  — ,  Let  the  said 
contract  be  carried  into  effect,  And  Let  a  proper  lease  in  conformity 
therewith  be  settled  by  the  Judge ;  And  Let  the  Deft  £.,  the  guardian 
of  the  infant,  be  at  liberty  in  the  name  of  the  infant  to  make  and 
execute  such  lease  when  so  settled ;  And  Let  a  counterpart  of  such 
lease  be  executed  by  the  said  &c.,  the  lessees,  and  deposited  for  safe 
custody  in  the  Central  Office  (until  the  said  inf  antr  shall  attain  the  age 
of  twenty-one  years),  but  with  liberty  to  proper  parties  to  have  the  use 
thereof,  if  required,  in  the  meantime,  for  the  purpose  of  enforcing  any 
of  the  covenants  therein  contained." — Liberty  to  apply. — See  LeyeeMter 
V.  Z.,  V.-O.  8.,  13  July,  1855,  B.  1185;  HaUiwell  v.  H.y  M.  E.,  80 
July,  1855,  A.  1433. 

For  the  like  order  where  the  infant  was  not  solely  interested,  see  Bichard$ 
T.  -«.,  V.-C.  B.,  31  Juljr,  1876,  B.  1528. 
These  orders  are  obtained  on  summons  at  Chambers :  see  O.  ly,  2  (9). 

3.  Another  Form — Deposit  of  Counterpart  dispensed  tcith. 

Upon  the  petition  ftc,  And  this  Court  being  of  opinion  that  it  is 
for  the  benefit  of  the  said  L.,  the  infant  Petr,  that  a  lease  of  the  lands 
and  premises  comprised  in  the  conditional  contract  dated  ftc,  of  or  to 
which  the  said  infant  is  seised,  possessed,  or  entitled  for  an  estate  in 
fee  simple  in  remainder,  as  in  the  petition  mentioned,  should  be 
gpranted  to  M.  and  P.  upon  the  terms  and  conditions  in  the  said  con- 
tract mentioned,  for  the  term  of  twenty-nine  years  from  &c.,  doth 
order  that  the  said  contract  be  carried  into  effect;  Let  a  proper 
lease  in  conformity  with  the  said  agreement  be  settled  by  the 
Judge ;  And  Let  E.,  the  guardian  of  the  infant,  be  at  liberty,  in  the 
name  of  the  said  infant,  to  execute  such  lease  when  settled. — Dispense 
with  a  coimterpart  of  such  lease  executed  by  the  lessees  being  de- 
posited for  safe  custody  in  the  Central  Office. — Be  Letehford^  V.-C.  M,, 
26  May,  1876,  B.  1005 ;  S.  C,  2  Ch.  D.  719. 

This  case  was  followed  in  ^  ^.  S,  Escudier,  Kekewich,  J.,  5  August, 
1893,  A.  1325,  with  the  exception  that  the  guardian  of  the  inlant  was  to 
retain  the  counterpart. 

4.  To  surrender  old  and  accept  new  Lease — Premium  charged  on 
Premises  and  raised  by  Mortgage — Sects.  12  and  14. 

Upok  the  petition  of  G.,  an  infant,  by  E.,  her  next  friend  &o..  And 
this  Court  being  of  opinion  that  the  agreement  in  the  petition  men- 
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tioned,  dated  &c.,  is  fit  and  proper  and  for  the  benefit  of  the  infant 
Petr  G.,  Let  the  said  agreement  be  carried  into  effect ;  And  Let,  pur- 
suant to  the  12th  section  of  the  Infants'  Property  Act,  1830,  the  said 
B.  be  appointed  guardian  of  the  said  O.,  the  infant,  in  the  place  of  the 
said  infant  by  deed  to  surrender  to  0.  the  said  lease  dated  &c.,  granted 
by  X.  to  Y.  of  the  hereditaments  and  premises  comprised  therein 
(without  prejudice  to  the  said  mortgage  dated  &c.),  and  to  accept  and 
take,  in  the  place  and  for  the  benefit  of  the  said  infant,  a  new  lease  of 
the  said  hereditaments  and  premises  at  the  premium  of  £ — ,  and  for 
{he  term  and  subject  to  the  covenants  and  conditions  in  the  said  agree- 
ment mentioned ;  And,  pursuant,  to  the  14th  section  of  the  said  Act, 
Let  the  said  sum  of  £ — ,  to  be  paid  by  the  said  B.  as  a  premium  for 
{he  renewal  of  the  said  lease,  and  all  reasonable  charges  incident 
thereto,  including  the  costs  of  this  application  and  consequent  thereon 
to  be  taxed  &c.,  together  with  interest  for  the  same,  be  a  charge  upon 
the  premises  comprised  in  the  said  lease  (subject  to  the  said  mortgage 
dated  &c.),  and  be  raised  by  g,  mortgage  or  mortgages  of  the  same 
leasehold  premises ;  And  the  surrender  and  new  lease,  and  mortgage 
or  mortgages  aforesaid,  are  to  be  settled  by  the  Judge. — Re  Oriffiths^ 
Pearson,  J.,  28  March,  1885,  A.  447. 


5.  Order  to  grant  Lease  on  Application  in  Chambers — Sect.  17. 

The  Judge  being  of  opinion  that  it  is  fit  and  proper,  and  for  the 
benefit  of  A.,  the  infant,  that  the  conditional  contract  dated  &c.,  entered 
into  between  B.,  the  guardian,  and  C,  for  granting  to  the  said  0.  a 
lease  of  the  land  therein  comprised,  of  [^or  to]  which  the  said  infant  is 
seised  [or  possessed,  or  entitled]  in  fee  [or  in  tail],  should  be  carried 
into  effect,  Let  the  same  be  carried  into  effect  accordingly ;  And  Let  B., 
as  such  guardian,  be  at  liberty  in  the  name  of  the  infant  to  execute  the 
indenture  marked  X.,  intended  to  be  made  between  the  infant,  of  the 
one  part,  and  the  said  0.,  of  the  other  part,  which  has  been  settled  and 
approved  by  the  Judge  as  a  proper  lease  in  conformity  with  the  said 
contract,  and  is  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  engrossment  of  the  said  lease,  and  of  the  counterpart 
thereof,  respectiyely ;  And  Let  the  said  counterpart  be  executed  by  the 
said  C,  the  lessee,  and  be  deposited  for  safe  custody  &c.  [Form  2, 
sup.  p.  1080]. — ^For  like  order,  see  Oosling  v.  6?.,  M.  B.  at  Chambers, 
20  Dec.  1876,  A.  1966 ;  Re  E.  Yarborough,  V.-O.  M.,  27  Nov.  1876, 
B.  1861. 

For  inquiry  whether  the  petitioner  A.  was  an  infant,  and  seised,  or 
possessed  of,  or  entitled  to  the  land  '*  in  fee  or  in  tail,*'  within  the  Act ;  and 
whether  contracts  for  lease  were  for  his  benefit,  see  Smith  v.  Ja<Jc3on,  V.-O. 
E.,  1842,  B.  1048,  1349 ;  1843,  B.  483. 

For  order  authorizing  the  infant's  guardians  to  grant  a  lease  to  be  ap- 
proved, see  Re  Qrijfki,  V.-O.  L.  Oranworth,  9  Aug.  1861,  A.  1490. 

3x2 
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6.  Order  as  to  Lease  of  Mines,  Sfc,  Infants  being  co-Tenants  mth 

ether  Persons. 

**  Thb  Judge  being  of  opinion  that  it  is  for  the  benefit  of  the  in&nt 
Fits,  who  are  possessed  of,  or  entitled  to  certain  undivided  shares  of,  and 
in  the  mines,  collieries,  &c,  mentioned  and  described  in  the  indenture 
hereinafter  mentioned  as  joint  tenants  in  fee,  that  a  lease  should  be 
made  to  H.,  of  &c.,  of  the  said  mines  &c.,  for  the  term  of  years,  and 
subject  to  the  rents  and  coyenants  in  and  bj  the  said  indenture  intended 
to  be  granted,  reserved,  and  contained ;  And  the  Judge  having  aooord- 
inglj  settled  and  approved  the  lease  proposed  to  be  made  by  the  inden- 
ture intended  to  be  made  between  &c.  (and  the  covenants  and  provisions 
therein  contained),  and  of  the  counterpart  thereof,  which  said  indenture 
of  lease  and  counteipart  are  respectively  identified  by  the  signature  of 
the  chief  derk,  in  the  margin  of  the  engrossments  thereof  respectively. 
Let,  upon  the  said  H.  executing  and  delivering  to  B.,  &c.,  the  guardians 
of  the  said  infants,  the  said  counterpart  of  the  said  indenture  of  lease, 
the  said  B.,  &c.,  be  at  liberty,  in  the  names  of  the  said  infants  respec- 
tively, to  make  and  execute,  or  join  with  the  said  0.  ftc.  {the  persons 
who  are  respectively  entitled  to  the  other  undivided  shares  ^c),  in  making 
and  executing  the  said  indenture  of  lease." — ^Direction  for  guardians  to 
deposit  coimterpart  [Form  2,  p.  1030]. — ^All  parties'  costs  of  application 
to  be  costs  in  the  action. — Bentley  y.  Lander,  Y.-O.  S.,  10  Aug.  1861, 
A.  1859. 

For  orders  relating  to  leases  of  infants'  property  granted  under  Settled 
Estates  Acts,  see  inf.  Qhap.  XLY.,  <<  Settlbmbnt,''^  pp.  1791  et  seq. 


NOTES. 
BXNBWHrO  OB  OBAVnKO  UASBS  TTirDXB  11  OBO.  FV.  ft  1  WIIiL.  17.  0.  66. 

By  the  Infants'  Property  Act,  1830  (11  G.  TV.  &  1  W.  TV.  c  66),  s.  12, 
where  an  infant  or  feme  covert  is  entitleil  to  renewable  leases,  such  infant, 
or  his  guardian,  or  other  person  on  his  behalf,  or  feme  covert,  or  any  person 
on  her  behalf,  may  apply  to  the  Court  by  motion  or  petition,  (or  now  by 
summons),  for  the  purpose  of  surrendering  the  same,  and  taking  new  leases, 
under  the  direction  of  the  Court ;  by  sect.  14,  the  expenses  of  renewal  may 
be  charged  on  the  estates  with  interest,  as  the  Court  or  L.  C.  shall  direct ; 
by  sect.  15,  the  new  leasee  are  to  be  to  the  same  uses ;  by  sect.  16,  where  an 
infant  or  feme  covert  is  liable  to  renew  leases,  such  infant,  or  his  guardian 
in  his  name,  or  such  feme  covert ,  may,  by  order  to  be  made  on  the  petition 
Tnow  on  summons)  of  such  infant,  guardian,  ox  feme  covert,  or  person  entitled 
to  renewal,  accept  surrenders  and  grant  new  leases. 

By  sect.  17,  where  an  infant  is  entitled  in  fee  or  in  tail,  or  to  leaseholds 
absolutely,  and  it  appears  for  his  benefit  to  grant  leases  for  building  or 
repairing,  or  TniniTig  or  improying,  or  farming  or  other  purposes,  he,  or  hia 
guardian  in  his  name,  may,  under  an  order  to  be  nuule  on  his,  or  his 
ffuardian's,  petition  (now  on  summons),  make  such  leases  as  the  Court  shall 
oireot,  witiiout  fine,  to  be  settled  by  the  Judge,  and  a  counterpart  to  be 
deposited  with  the  Clerk  of  Eecords  and  Writs  (now  in  the  Central  Office), 
but  no  lease  is  to  be  made  of  the  mansion-house,  ftc.,  beyond  the  minority. 

By  sect.  18,  if  persons  bound  to  renew  are  out  of  the  jurisdiction,  the 
renewals  may  be  made  by  a  person  appointed  by  the  Court  m  the  name  of 
the  person  wno  ought  to  naye  renewea. 


SECT.  VI.]  (hatody — Religioua  Instruction — Rmdenee.    1038 

Applications  on  belialf  of  infants  nnder  this  Act  are  now  to  be  made  in 
ChamWs,  in  all  cases  where  the  infant  is  a  ward  of  Court,  or  the  admon 
of  t^e  estate  of  the  infant  or  the  maintenance  of  the  infant  is  under  the 
direction  of  the  Court :  O.  LV,  2  (9). 

When  the  application  is  made  by  petition,  the  order  may  be  made  in  the 
first  instance  without  inquiry,  on  sufficient  evidence  being  produced  to  the 
Court  (see  Form  1,  sup,  p.  1029),  or  the  petition  may  be  adjourned  to 
Chambers,  and  the  furuier  order  made  there,  in  which  case  the  direction  will 
be  as  in  Form  2,  sup,  p.  1030.  _,„,.„ 

For  the  form  of  adjourning  petitions  to  Chambers,  see  Chap.  XXHJ., 
Yol.  I.,  p.  386,  and  for  the  practice,  Tb,y  pp.  387  et  seq. 

The  petition,  summons,  and  every  order  thereon  should  be  intituled  in  the 
matter  of  the  infant,  and  of  the  Act. 

See  further  as  to  this  Act,  Simpson,  368  ei  seq, ;  Seton,  fith  ed.,  pp.  876, 
877. 

Leases  of  infants'  lands  are  now  commonly  effected  xinder  the  powers  of 
the  Settled  Land  Acts  or  Settled  Estates  Act,  as  to  which,  v,  in/,,  Chap.  XLY., 

"  SbTTIiEHENTS." 


Section  VI. — Custody — ^Belioious  Instetjction — Besidekce 

Abroad. 

(I.)  OSDSBS  BSLATDSfQ  TO  THE  CUSTODY,  BEUQIOUS  DTSTKUOTIOir, 

AKD  BBSIDENOE  OF  DTFAITTB. 

1.  In/ant  to  be  delivered  into  the  Custody  of  his  Mother. 

Upon  the  petition  of  A.  B.  &c.,  Let  X.  forthwith  deliver  up  his 
in&mt  son,  0.  D.,  into  the  custody  of  A.  B.,  his  wife,  the  mother  of 
the  said  infant,  and  that  the  said  infant  do  remain  in  the  care  and 
custody  of  his  said  mother. — Directions  where  infant  is  to  spend 
holidays.— jRtf  Witten,  Kay,  J.,  30  July,  1887,  B.  1168;  &  C,  67 
L.  T.  336. 

Por  a  similar  order,  see  B^  Beaamt,  M.  R,  18  May,  1878,  A.  993 ;  57  L.  T. 
336. 
For  form  of  application,  see  D.  C.  F.  1196. 


2.  Injunction  against  removing  Infant  out  of  the  Jurisdiction. 

TJpoiir  petition  of  A.  B.,  wife  of  0.  D.  &c. ;  And  the  Petr  under- 
taking as  to  damages  in  favour  of  0.  D.,  Let  0.  D.  be  restrained  until 
after  &c.,  from  removing  the  infant  X.  out  of  the  jurisdiction  of  this 
Court.— jRtf  Crookes,  North,  J.,  8  Feb.  1887,  A.  100 ;  S.  C,  W.  N. 
(87)  29. 

And  see  ffarris  v.  JJ.,  W.  N.  (90)  128 ;  63  L.  T.  262,  where  an  interim 
order  was  made  ex  parte  upon  affidavit  of  the  wife,  Fetr  in  divorce  pro- 
oeedingB. 
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3,  Cmtody  of  InfanU  given  to  both  Parents — Guardianship  of 

Infants  Act,  1886,  s.  5. 

Let  the  cuBtodj  of  the  said  infants  A.  and  B.  be  committed  untQ 
further  order  to  the  applicant  [/A^  mother]  and  respondent  [the  father^ 
each  for  six  months  in  the  year  at  times  to  be  agreed  between  them, 
and  in  default  of  any  agreement  as  the  Jndge  in  Chambers  shall 
direct,  the  applicant  and  her  father  by  their  counsel  respectiTely 
undertaking  that  while  the  said  infants  are  in  the  custody  of  the 
applicant,  they  shall  be  accompanied  by  their  govemess,  and  shall  be 
well  cared  for,  educated,  clothed  and  maintained  at  the  expense  of  the 
applicant  and  her  father ;  And  the  respondent  and  his  father  by  their 
counsel  respectively  undertaking  that  while  the  said  infants  are  in  the 
custody  of  the  respondent  they  shall  be  accompanied  by  their  goyemess 
and  shall  be  well  cared  for,  educated,  clothed  and  maintained  at  the 
expense  of  the  respondent  and  his  father,  the  expense  of  the  governess 
to  be  borne  in  moieties  between  the  applicant  and  her  father  and  the 
respondent  and  his  father ;  And  the  applicant  and  her  father  by  their 
coimsel  undertaking  that  in  case  at  any  time  while  the  said  infants  are 
in  the  custody  of ,  the  applicant  she  shall  not  be  residing  with  her 
parents,  she  will  have  to  live  with  her  a  suitable  lady  relation,  friend 
or  companion ;  And  Let  all  reasonable  access  be  allowed  to  either  the 
applicant  or  respondent  while  the  scud  infants  are  in  the  custody  of 
the  other. — ^Liberty  to  apply. — Re  A.  and  B.  {Infante)^  (1897)  1  Ch. 
786,  0.  A. 


4.  Custody,  Residence,  and  Leave  to  Visit. 

"Let  B.  \_father\  by  6  o'clock  in  the  afternoon  of  this  day,  deliyer 
E.,  the  infant,  to  T.  [next  friend'] ;  And  ihe  said  T.  (by  his  counsel) 
imdertaking  to  deliyer  the  said  infant  to  the  Petr,  L.  [wife]^  at  the 
house  of  &o.,  the  mother  of  the  said  E.,  Let  the  said  infant  remain  in 
the  custody  of  the  said  L.  untQ  the  said  infant  shall  attain  the  age 
of  seven  years,  or  during  such  shorter  time  as  this  Court  shall  direct ; 
And  Let  the  said  infant  not  be  removed  from  —  without  the  leave  of 
this  Court,  except  for  occasional  visits  to  the  seacoast  of  England  or 
into  the  countiy  for  the  sake  of  health  or  change  of  air,  but  not  to  a 
greater  distance  than  120  miles  from  London." — ^Father  to  be  at  liberty 
to  see  the  infant  at  stated  periods,  and  to  be  informed  Qf  her  leaving 
home,  and  as  to  her  state  of  health. — ^Like  directions  on  behalf  of  the 
mother  as  to  the  elder  children  remaining  with  the  father. — Re  Bartlett, 
V.-O.  K.  B.,  4  July,  1846,  A.  2276 ;  2  Col.  661. 

This  order  was  based  upon  2  ft  8  Y.  o.  54,  since  repealed,  but  le-enaoted 
and  extended  by  the  Custody  of  Infants  Act,  1873  (36  &  37  Y.  o.  12). 
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5.  Inquiry  as  to  Froperty  applieabkfor  Maintenance  qf  Adults, 

The  application  of  the  Pits,  who  claim  as  two  of  the  children  of  the 
testator  to  be  interested  in  the  relief  sought  as  legatees  entitled  to 
maintenance  ont  of  the  income  of  his  residuary  estate  during  the  life 
of  the  Deft  J.  B.  (a  person  of  unsound  mind  not  so  found)  by  origi- 
nating summons  dated  &c. ;  Let  the  following  inquiries  be  made,  that 
is  to  say :  1.  An  inquiry  what  property  is  in  the  hands  of  the  trustees 
of  the  testator's  will,  and  what  is  the  income  thereof.  2.  An  inquiry 
whether  any  and,  if  any,  what  advances  have  been  made  to  any  and, 
if  any,  to  which  of  the  testator's  children  on  account  of  his  or  her 
share  under  the  said  will.  3.  An  inquiiy  whether  any  and,  if  any, 
what  provision  ought  to  be  made  for  the  maintenance  of  any  and,  if 
any,  which  of  the  testator's  children  out  of  the  income  of  the  testator's 
estate.  And  Let  the  Defts,  the  trustees  of  the  said  will,  be  at  liberty 
to  pay  to  the  Pits  the  sum  of  [one  hundred]  pounds  on  account  of  such 
maintenance. — Liberty  to  apply  after  the  Master's  certificate  and 
generally.— See  Re  Booth^  B.  v.  jB.,  North,  J.,  16  Mar.  1894,  A  376; 
(1894)  2  Ch,  282. 


6.  Inquiry y  ichai  Protnaian — Ouardian — Scheme — Residence — Main* 
tenance — Custody — Father  restrained  from  interfering, 

"Lbt  an  inquiiy  be  made  whether  there  is  a  sufficient  provision  for 
the  maintenance  and  education  of  the  Petr,  the  infant,  during  his 
minority,  independently  of  any  allowance  or  contribution  from  his 
father,  and  of  what  nature." — If  so,  or  if  any  proposal,  "for  making 
and  securing  such  provision,"  be  approved — direction  to  appoint 
'*  some  proper  person  or  persons  to  act  in  the  nature  of  a  guardian  or 
guardians  of  the  said  infant's  person"  during  minority  or  until 
further  order ;  All  proper  parties  to  have  notice  to  attend,  and  leave 
to  propose  the  guardian  or  guardians,  and  scheme  for  the  infant's 
residence,  maintenance,  and  education  during  minority,  to  be  approved. 
— "  And  in  the  meantime,  or  until  further  order,  the  said  infant  is  to 
remain  in  the  care  and  custody  of  his  mother  A.,  and  of  his  maternal 
grandmother  the  Deft  E.,  widow,  the  said  A.  and  E.,  and  B.,  the 
next  friend  of  the  said  infant,  by  their  counsel  undertaking  that  until 
the  further  order  of  this  Court  they  will  duly  and  properly  provide 
for  the  care,  maintenance,  and  education  of  the  said  infant.  And 
LetT.  [the  father],  in  the  petition  named,  and  his  agents,  be  restrained 
until  such  further  order  from  removing  the  said  infant  from  his 
present  residence,  or  changing  the  present  custody  of  the  said  infant, 
or  disturbing  or  interfering  with  the  same  in  any  manner." — ^Liberty 
to  apply.— 7%om«  v.  Roberta,  V.-O.  K.  B.,  22  May,  1860,  B.  861 ; 
3  Dr.  &  S.  758  (the  Agapemone  Case). 

For  order  that  the  infants  remain  in  the  custody  of  the  netitioner  until 
^ey  respectively  attain  the  age  of  seven  years,  or  during  sucn  shorter  time, 
&o.,  and  restraining  the  husband  from  prosecuting  proceedings  in  the  Queen's 
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Bench  to  obtain  the  ooBtody  of  them,  with  leave  to  him  to  see  the  in&nts 
at  all  reasonable  and  proner  times  in  the  preeenoe  of  the  Petr  or  of  sac^ 
person  as  the  Petr  should  appoint,  see  Be  Oakdey,  M.  B.,  28  Jan.  1867, 
B.  261. 


7.  Order  under  the  Infanta'  Custody  Act,  1873  (36  Sf  37  V.  e.  12), 

8,  If  for  delivery  of  In/ant  to  his  Mother. 

ITpon  the  petition  of  L.  ^ihe  mother],  the  "wife  of  H.  &o.,  by  0.  her 
next  friend,  Let  the  respondent  H.  immediately  deliver  T.,  the  infant 
in  the  petition  named,  to  the  Petr  L. ;  And  Let  the  said  infant  remain 
in  the  custody  of  the  Petr  until  further  order ;  And  Let  the  respon- 
dent, and  the  paternal  grandfather  and  paternal  grandmother  of  ^e 
said  infant,  have  access  to  the  said  infant  at  all  reasonable  times ; 
And  Let  the  Petr  be  at  liberty  to  apply  for  a  scheme  for  the  main- 
tenance and  education  of  the  said  infant  on  his  attaining  the  age  of 
seven  years.  Bespondent  to  pay  to  C.  the  next  friend  of  the  Petr  the 
costs  of  the  Petr  of  this  application,  to  be  taxed  &c. — Liberty  to 
apply.— i?tf  Taylor,  an  In/ant,  M.  E.,  11  Nov.  1876,  B.  1771 ;  S.  CI, 
4  Gh.  D.  157. 

For  form  of  petition,  see  D.  0.  F.  1192. 


8.  Custody  of  Infants  committed  to  Mother — Ouardians — Provision — 

Father  excluded,  except  at  stated  Times. 

Ok  petition  of  the  mother  by  her  brother  and  next  friend,  and  of 
the  infants  by  the  same  next  friend,  '^Let  M.  and  J.,  the  infants, 
remain  in  the  care  and  custody  of  the  Petr  £.,  their  mother." — 
Appoint  Petr  E.  and  P.  [next  friend]  to  act  in  the  nature  of  guardians 
to  the  infants  until  further  order ;  ^^  And  Let  the  Petr  E.  have  the 
charge  and  superintendence  of  the  education  of  the  said  infants,  the 
said  Petr  E.  and  the  said  F.,  by  their  counsel,  undertaking  that, 
until  the  further  order  of  this  Court,  they  will  duly  and  properly 
provide  for  the  care,  maintenance,  and  education  of  the  said  infants ; 
And  Let  Y.,  the  father  of  the  said  infants,  have  access  not  oftener 
than  once  in  three  months,  to  see  the  said  infants,  at  his  own  expense, 
in  the  presence  of  such  person  as  the  said  E.  may  appoint,  within  one 
mile  of  their  residence  in  England,  for  the  time  being."— Liberty  to 
apply.— -Rtf  Young,  V.-O.  S.,  18  Jan.  1856,  B.  392. 

For  order  on  the  mother  of  children,  residing  with  them  at  Paris,  but 
both  parents  and  children  bein]^  English,  to  deliver  Uie  children  to  the 
father  within  a  week,  or  otherwise  to  concur  with  y^™  in  taking  the  steps 
necessary  for  authorizing  them  to  be  delivered  to  him  according  to  the  laws 
of  France,  with  declaration,  for  information  of  fVench  Courts,  that  an  appeal 
to  House  of  Lords  does  not  suspend  the  order  of  the  L.  C,  see  Hope  v.  H., 
4  D.  M.  &  a.  355 ;  L.  C.,  5  Aug.  1854,  A.  1499. 

For  orders  restraining  the  father,  on  ground  of  immoral  conduct,  from 
removing  or  attempting  to  remove  the  lats,  his  infant  children,  or  any  of 
them,  from  the  care  and  custody  of  the  sisters  of  their  deceased  mother,  see 
WeUesley  v«  D,  Beaufort,  2  Buss.  44. 
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And  for  persons  to  be  appointed  to  act  as  gaardians,  though  the  father  was 
living,  he  being  an  improper  person  to  have  the  oare  of  his  infant  children, 
S.  C,y  L.  C,  9  NoY.  1825,  B.  182 ;  and  for  directions  as  to  their  custody, 
maintenance,  and  education,  see  same  orders. 

For  order  restraining  the  infant  Fits'  f atiier  and  his  agents  from  taking 
possession  of  their  persons,  and  from  intermeddling  with  them,  until  further 
order ;  with  inquiry  what  would  be  a  proper  plan  for  their  maintenance  and 
education,  and  with  whom  and  under  whose  care  tiiey  ^ould  remain  during 
their  minority  or  until  further  order,  see  Shelley  y.  Wetthrooke,  dted  in  Lyons 
y.  BUnhin,  Jac  267,  268 ;  and  staying  his  interfering  with  their  custody, 
De  Montaigle  y.  Cane,  M.  R,  1  Feb.  1853,  A.  423 ;  continued  at  the  hearing, 
8.  a,  3  Dec  1853,  A.  281. 


9.  Order  under  the  Guardianship  of  Infanta  Act,  1886. 

The  application  by  originating  summons  of  A.  B.,  an  infant,  by  &c. 
that  the  nomination  of  0.  D.  and  E.  F.  by  the  will  of  her  late  mother, 
Q,  H.,  as  the  guardians  of  her  child,  the  said  A.  B.,  might  be  oonfirmed 
by  the  Court,  and  that  the  said  0.  D.  and  E.  F.  might  be  authorized 
and  empowered  to  act  as  such  guardians  of  the  person  of  the  said  A.  B., 
and  to  have  the  custody  of  the  said  infant,  and  the  care  of  her  main- 
tenance and  education  during  her  minority,  and  for  an  allowance  for 
maintenance  &c.,  which  upon  hearing  the  solrs  for  &c.  in  Chambers 
was  adjourned  &c.,  and  upon  hearing  counsel  for  the  applicant,  and 
for  M.  N.  the  father  of  the  said  infant,  Let  the  appointment  of  the 
said  C.  D.  and  E.  F.  as  guardians  of  the  infant  be  confirmed  jointly 
with  the  said  father,  and  adjourn  back  to  Chambers  the  rest  of  the  said 
summons.— ^«  G.,  Kekewich,  J.,  29  Oct.  1891,  A,  1473 ;  S.  C,  (1892) 
1  Oh*  292. 

For  form  of  application,  see  D.  0.  F.  1195. 

10.  Order  placing  In/ant  at  School  and  regulating  Custody  during 
Holidays  and  Access — Guardianship  of  In/ants  Acty  1886. 

The  application  of  the  Pit,  an  infant,  by  the  aboye-named  Earl  of 
A.  [^father'],  her  next  friend,  which  upon  hearing  the  solrs  for  the 
applicant,  and  for  the  Defts,  and  for  the  Et.  Hon.  E.,  Countess  of  A. 
[moiher'],  in  Chambers,  was  adjourned  &c. ;  And  upon  hearing  counsel 
&c.,  And  upon  reading  &c..  Let  the  infant  Pit  be  sent  after  the  expira- 
tion of  the  present  [Christmas]  holidays  for  the  purpose  of  her  educa- 
tion to  the  boarding-school  at  B.,  in  the  county  of  S.,  conducted  by 
the  Iteligious  of  the  — ,  —  Conyent,  at  £.  aforesaid,  And  Let  the 
said  Pit  remain  there  for  the  purpose  aforesaid  until  further  order ; 
And  Let  each  of  them  the  said  Earl  of  A.  and  Countess  of  A.  haye  the 
custody  of  the  said  infant  during  one  moiety  of  the  period  allowed  for 
holidays  at  the  said  school  (the  respectiye  times  during  which  each  of 
them  the  said  Earl  and  Countess  shall  haye  such  custody  to  be  such 
as  haye  already  been  determined  by  agreement  between  themselyes) ; 
And  Let  each  of  them  the  said  Earl  and  Countess,  while  the  said 
infant  shall  be  residing  at  the  said  school,  have  reasonable  access  to 
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the  eaid  infant,  subjeet  to  the  reg^olatians  of  the  eehool  authoritiQQ 
relating  to  the  visits  of  parents  to  their  children  while  residing  at  the 
said  school. — See  Ashbumham  ▼.  A$hbumham^  and  A  The  Idufy 
M,  C  C.  Aihbumhamf  an  In/ant^  North,  J.,  21  Deo.  1899,  A.  4775. 


11.  Order  regulating  Besidence  during  Holidays, 

ITpoir  the  appeal  &c.,  Let  the  Deft  H.  [the  huthand"]  forthwith 
deliver  up  the  Pit  I.  to  her  mother  the  Pit  A.  for  the  purpose  of 
allowing  the  said  infant  to  pass  the  rest  of  her  present  holidays  with 
her  said  mother ;  And  Let  the  Deft  H.  be  restrained  from  preventing 
the  infant  Pit  H.  the  younger  from  passing  the  first  month  of  the 
coming  Midsummer  holidays  with  his  mother,  the  Pit  A.,  as  directed 
by  the  trustees  of  the  indenture  dated  &c.,  by  their  notice  dated  &c., 
set  forth  in  the  third  paragraph  of  the  statement  of  claim ;  And  Let 
the  said  Deft  be  also  restrained  from  preventing  the  Pit  A.  from  having 
access  to  or  communication  with  her  said  children  the  Pits  I.  and  H. 
the  younger,  or  either  of  them,  at  their  respective  schools  in  the 
statement  of  claim  mentioned,  subject  only  to  the  ordinary  regulations 
of  such  schools  for  the  time  being. — See  Hamilton  v.  Hector,  L.  C, 
19  July,  1871,  A.  1941 ;  S,  C,  6  Oh.  701,  reversing,  18  Eq.  611. 


12.  Mother  having  become  a  Roman  Catholic  removed  from  being 

Gfuardian. 

And  S.,  the  mother  of  the  infants,  by  her  counsel  admitting  that 
since  &c.,  the  date  of  the  said  order,  she  has  adopted  the  Roman 
Catholic  faith,  Let  her  be  removed  from  being  guardian  of  the  persons 
of  said  infants ;  And  Let  M.  be  appointed  sole  guardian  of  the  persons 
of  the  said  infants  during  their  respective  minorities,  or  until  further 
order ;  And  Let  the  said  S.  deliver  up  the  said  infants  to  the  said  M. ; 
And  Let  the  said  S.  have  reasonable  access  to  the  said  infants,  she  by 
her  counsel  undertaking  not  to  speak  to  them  on  religion  or  religiouB 
subjects.— i?c  Fell,  V.-C.  S.,  22  Feb.  1870,  A.  1289. 


13.  In/ant  to  be  brought  up  in  the  Roman  Catholic  Religiofi. 

Upon  the  application  of  H.  by  G.  H.,  his  mother,  testamentary 
guardian  and  next  friend  for  the  purpose  of  this  application ;  And  upon 
hearing  the  solrs  for  the  applicant  and  for  the  Pit ;  And  upon  reading 
&c. ;  And  the  applicant  being  present  in  person  and  expressing  his 
wish  to  be  brought  up  in  the  Homan  Catholic  faith.  Let  the  applicant, 
the  Pit  H.,  be  henceforth  brought  up  in  the  communion,  doctrines,  and 
worship  of  the  Boman  Catholic  religion. — Re  Hassally  H.  v.  J?.,  Fry, 
J.,  at  Chambers,  16  March,  1883,  A.  609. 

For  a  declaration  that  a  child  ought  to  be  brought  up  in  and,  when 
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capable  of  Teoeiying  reli^oos  education,  educated  as  a  member  of  the  Boman 
Catholic  Church,  into  wDich  ahe  waa  baptized,  and  of  which  her  deceased 
father  at  his  marriage  and  down  to  the  time  of  his  death  continued  a 
member ;  but  that  having  regard  to  her  tender  age  and  condition  of  health, 
the  Court  deemed  it  reqiusite  that  the  child  should  continue  under  the  care 
of  her  mother  (who  had  during  her  first  marriage  conformed  to  her  husband's 
religion,  but  since  his  death  returned  to  Protestantism),  her  mother's  husband 
and  W.  (who  were  appointed  guardians),  until  she  snould  attain  the  age  of 
seren  years,  when  application  should  be  made  to  the  Court  respecting  her 
guardianship,  education,  and  religious  instruction,  see  AuBtin  y.  ^.,  L.  C, 
27  May,  I860,  A.  1092;  4  D.  J.  &  8.  717,  varying  M.  B.,  34  Beay.  257. 


14.  In/ant  to  be  brought  up  in  the  Church  of  England. 

Ov  the  petition  of  the  infants  by  their  next  friend,  and  of  two  of 
their  testamentary  gpiardians,  against  their  mother  and  co-guardian 
{the  will  containing  no  special  direction  as  to  the  infants^  bringing  up\ 
— "  Declare  that  the  Petrs,  the  infant  Pits,  ought  to  be  brought  up 
in  the  communion,  doctrines,  and  worship  of  the  Church  of  England 
as  by  law  established,  and  that  the  said  infants  ought  to  attend  the 
public  worship  of  the  said  Church,  and  that  they  ought  not  to  be 
taken  to  attend  the  chapel  in  the  petition  and  in  the  affidavit  of  E. 
referred  to ;  And  Let  the  said  E.  be  restrained  from  taking  the  said 
infants,  or  any  of  them,  or  causing  or  procuring  (or  permitting)  the 
said  infants,  or  any  of  them,  to  be  taken  to  the  said  chapel,  or  to  any 
places  or  place  of  worship  where  worship  is  performed  otherwise  than 
according  to  the  rites  and  ceremonies  of  the  Church  of  England  as  by 
law  established."— -5/i>A  v.  B.,  M.  E.,  4  Aug.  1836,  A,  1091. 

For  a  similar  order  that  infants  in  their  fifteenth  and  twelfth  years  be 
brought  up  in  the  Church  of  England,  the  professed  faith  of  their  deceased 
father,  and  restraining  the  mother  from  taking  them  to  a  Plymouth  Brethren 
Chapel,  of  which  sect  she  had  become  a  member,  see  Re  Newhery^  1  Ch.  263 ; 
1  £q.  431.  for  the  like  order,  with  injunction  against  the  mother  (a  Boman 
Catholic),  see  Be  Agar  EUie,  Agar  Ellis  y.  Lascelles,  Y.-C.  M.,  5  Aug.  1878, 
A.  1788;  affirmed,  C.  A,  23  Noy.  1878,  A.  1859 ;  10  Ch.  D.  49,  C.  A. 

For  the  like  order,  pending  the  settKng  a  scheme,  with  liberty  for  the 
mother  (wko  had  turned  Boman  Catholic)  to  haye  reasonable  access,  and  to 
be  allowed  unrestricted  correspondence,  on  her  undertaking  not  to  speak  or 
write  on  tiie  subject  of  religion,  see  Byng  y.  Gwallim,  M.  B.,  5  June,  1860, 
A  1025. 

For  order  appointing  guardians  of  an  infant  which  had  been  placed  at  the 
Patriotic  Fund  School  on  the  death  in  action  of  its  father  (a  Protestant),  on 
their  undertaking  to  allow  the  motiier  (a  Boman  CathoUc)  access  to  the  infant 
at  reasonable  and  proper  times,  to  be  appointed  for  the  purpose  by  the 
goyemors  of  the  establishment,  and  the  mother  conforming  to  the  regulations 
of  the  establishment  as  to  the  yisiting  of  children  by  their  friends,  see  Be 
Boon,  V.-C.  K.  in  Chambers,  15  Dec.  1857,  B.  284. 

For  order  restraining  the  testamentary  guardian,  appointed  by  a  Boman 
Catholic  father,  from  remoying  an  infant,  aged  eleyen,  from  the  custody  of 
her  grandmother,  with  whom  she  had  been  allowed  to  liye  for  ton  years, 
and  with  whom  she  had  been  brought  up  in  the  AngUcan  faith,  see  Andrews 
T.  SaU,  L.  JJ.,  6  May,  1873,  A.  1299;  S.  C,  8  Ch.  622. 


16.  Custody  given  to  Foreign  Guardian, 

TTpoh  motion  &o.,  Dedare  that  the  order  dated  &c.  [order  appointing 
guardian  in  England"]  is  to  be  without  prejudice  to  the  power  and  right 
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of  the  Deft  Y .  as  the  gaardiaa  appointed  by  the  Anatrian  Yioe-Oon- 
sular  Court  at  ConBtantmople,  And  that  the  said  Deft,  as  such  goardiaiiy 
has  the  sole  and  ezolusiye  right  to  the  custody  and  control  of  the 
infant  Pits  B. ;  and  the  said  Deft  Y.  is  to  be  at  liberty  to  apply  as  to 
the  remoyal  of  the  infant  Pits  out  of  the  jurisdiction  of  this  CSourt,  and 
otherwise  as  he  may  think  fit. — Nugent  v.  Vetzera,  Y.-O.  W.,  12  July, 
1866,  B.  1664 ;  S.  C,  2  Eq.  704. 

■ 

16.  Additional  Gfuardian  of  the  Penan — Leave  to  Travel, 

Upon  motion  &o.  by  counsel  for  infant  Pits,  Let  A.  B.  of  &c.  be 
appointed  guardian  of  the  persons  of  the  infant  Pits  during  their 
minorities,  or  until  further  order,  in  addition  to  and  to  act  jointly  with 
the  Deft  G.  D.  Leaye  to  infants  to  trarel  abroad  on  usual  under- 
taking of  the  guardian  to  bring  the  infant  within  the  jurisdiction  when 
required. — JRe  Callaghan^  Elliott  y.  Lambert^  0.  A.  1  Dec.  1884,  A.  1649; 
S.  a,  28  Ch.  D.  186,  0.  A. 

17.  Temporary  Absence  Abroad. 

''  The  said  W.  undertaking  that  the  said  infant  B.  shall  return  to 
this  ooimtiy  (within  the  jurisdiction  of  this  Oourt)  on  or  before  the  — 
day  of  —  \or  within  —  firom  this  time],  and  haying  signed  the  Begis- 
trar's  book  (summons)  accordingly,  Let  the  said  infant  be  allowed  to 
accompany  the  said  W.  on  her  intended  tour  to  &c. ;  And  Let  the  suni 
of  £ —  be  allowed  to  &c.,  the  said  infant's  guardian,  in  addition  to  the 
simis  already  allowed  for  the  nmintenance  and  education  of  the  said 
infant  by  the  orders  dated  &c. ;  And  Let  the  said  guardian  out  of  such 
Bimis  pay  to  the  said  W.  the  sum  of  £ — ^  for  the  said  infant's  trayeUing 
and  other  expenses  on  the  journey." — Costs  to  be  costs  in  the  action. 
—Bank  y.  jB.,  M.  E.,  19  July,  1851,  A.  1232;  Shirley  v.  E.  Ferrers, 
V.-C,  8  Dec.  1834,  B.  264. 

For  form  of  application,  see  D.  C.  F.  686. 

For  orders  for  maintenance  of  infants  out  of  the  jurisdiction,  see  Stephens 
y.  JameSy  1  M.  &  K.  633 ;  Wyndham  y.  X.  ETmiiTnore,  1  Ke.  468 ;  Dt  Weever 
V.  Bochporif  6  Beav.  392. 

Where  the  mother's  health  required  residence  abroad,  see  WeatcoTnb  y. 
Dorieriy  V.-O.  E.,  1842,  B.  1182. 

For  order  for  appointment  of  guardian  in  Lidia  to  infant  residing  there, 
the  guardian,  by  her  solr,  undertaking  to  inform  the  Judge,  onoe  every  six 
months  by  letter,  of  the  progress  of  me  infant  in  his  education,  and  of  his 
state  of  health,  and  for  allowance  for  the  infant's  maintenance  out  of  the 
fimds  here,  to  be  paid  to  the  attorney  under  power  from  the  gfuardian,  see 
Me  Bentley,  M.  B.  at  Chambers,  31  Dec.  1869,  A.  377. 


18.  Guardian  having  removed  Infant  Ward  out  of  Jurisdiction^  to 

bring  her  within. 

Ok  infant's  petition  by  her  guardian  to  haye  settlement  approyed, — 
'/  Let  L.,  the  mother  and  guardian  of  the  Petr  B.,  the  infant,  bring 
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{he  said  infant  witibin  the  jnrifidiction  of  this  Court,  and  produce  the 
said  infant,  and  personally  attend  with  the  said  infant  before  Mr. 
Justice  A.  &C.  (in  his  private  loom),  at  the  Boyal  Courts  of  Justice,  at 
half-past  ten  o'clock  of  the  forenoon  on  — ,  the  —  day  of  — ;  And  in 
the  meantime  Let  the  said  petition  stand  oyer.'' — See  Re  Bickenieih^ 
V.-O.  S,,  24  May,  1856,  A.  1064 ;  affirmed  by  L.  JJ. ;  but  the  order  to 
be  intituled  also  in  a  cause  in  which  the  infant  was  Deft. 

For  leave,  with  concurrexice  of  the  testamentary  gpiardians,  for  infant  Fit, 
with  his  tutor,  to  reside  and  travel  abroad  with  me  Deft,  the  Earl  of  S.,  to 
whose  title  he  was  presumptive  heir,  Deft,  by  his  counsel  undertaking  to 
biing  the  said  infant  back  within  the  jurisdiction  of  this  Court  by  a  day 
named,  or  at  such  other  time  as  this  Court  shall  direct,  with  leave  to  his 
mother  to  visit  him,  and  trustees  to  defray  her  expenses,  see  Talbot  v.  E* 
Shrewsbury,  4  M.  &  Gr.  677. 

For  undertaking  by  guardians  to  bring  infant  within  jurisdiction,  see  Re 
Clarke,  21  Gh.  D.  at  p.  830. 


19.  Infani  restored  to  his  Friends  Abroad. 

Ufok  motion  &c.,  ^*  This  Court  being  of  opinion  that  the  infant  Deft 
should  return  to  Paris  forthwith,  Let  the  Pit  be  appointed  joint  guar' 
dian  with  the  said  Y.  of  the  person  of  the  infant  Deft,  and  Let  Y.,  the 
infant  Deft,  be  delivered  into  the  custody  of  some  person  or  persons  to 
be  appointed  by  the  said  guardians,  or  by  one  of  them,  and  be  by  them 
or  him  taken  to  Dover  and  placed  upon  a  steam-packet  bound  for 
Calais,  with  a  view  to  his  immediate  return  to  Paris." — CcuteUFlorite 
V.  Grietbauer^  M.  B.,  5  May,  1876,  A.  743. 

In  this  case  the  ciieumstances  rendered  it  expedient  that  the  infant  should 
be  under  the  care  of  his  friends  at  Paris,  and  not  allowed  to  remain  in 
England. 

NOTES. 
OtrSTODY. 

By  the  Jud.  Act,  1873,  s.  25  (10),  '<in  questions  relating  to  the  custody 
and  education  of  infants  the  rules  of  equity  shall  prevail." 

The  distinction  that  existed  between  the  rules  of  equity  and  common  law 
in  this  respect  is  well  illustrated  by  the  decisions  in  Andrews^  Case,  L.  E.  8 
Q.  B.  153 ;  8  Ch.  640 ;  and  in  Alicia  Rac^e  Case,  7  E.  &  B.  186,  eup.  p.  1039. 

At  common  law  the  right  of  the  father,  or  testamentary  guardian  of  his 
appointment,  and  of  the  mother  as  guardian  for  nurture  after  the  death  of 
toe  lather,  there  being  no  testamentary  guardian,  was  treated  as  paramount, 
and  could  be  enforced  by  writ  of  habeas  corpus,  which,  when  the  infant  was 
too  young  to  select  his  custody  (under  fourteen  in  the  case  of  a  male,  under 
sixteen  in  the  case  of  a  female :  Iteg,  v.  Clarke,  7  E.  &  B.  186 ;  Reg,  v.  Howes, 
3  E.  &  B.  332 ;  Mallinson  v.  M.,  L.  E.  1  P.  &  M.  221 ;  Ryder  v.  R,  9  W.  E. 
440 ;  independently  of  mental  capacity :  Re  Andrews,  L.  K.  8  Q.  B<  153, 159 ; 
Reg.  V.  Clarke,  7  E.  &  B.  186,  197),  the  Court  had  no  jurisdiction  to  refuse, 
unless  cruelty,  or  contamination  from  the  gross  immorality  of  the  father  or 
guardian,  was  to  be  apprehended :  Re  HakHmll,  12  0.  B.  223 ;  Rex  v.  Oreen' 
hiU,  4  A.  &  E.  624 ;  Rexy.  IsUy,  5  A.  &  E.  441 ;  Reg.  v.  Clarke,  7  E.  &  B. 
186. 

In  equity  a  discretionary  power  has  been  exercised  to  control  the  father's 
or  guaidiBa's  legal  rights  of  custody  where  their  capricious  ezdroise  would 
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materially  interfere  with  the  hapxnness  and  welfare  of  the  child,  or  where 
such  rights  have  been  forfeited  oy  conduct  or  acquiescence ;  or  where  the 
father  has  so  conducted  himself  or  is  placed  in  such  a  position  "  as  to  render 
it  not  merely  better  for  the  children,  out  essential  to  weir  safety  or  to  their 
welfare,  in  some  very  serious  and  important  respect,  that  his  rights  should  be 
superseded  or  interfered  with  "  :  Fynn's  Caae,  2  Dr.  &  8.  457,  474 ;  Andrews 
V.  Salt,  8  Ch.  636;  lie  CuHis,  7  W.  B.  474 ;  Swi/ty. S.,  34Beav.  266;  Lyons 
T.  Blenkin,  Jac  245;  Re  McGrath,  (1892)  2  Gh.  496,  511. 

Accordingly,  in  Be  Andrews,  L.  £.  8  Q.  B.  153,  the  Ck>urt  of  Queen's 
Bench  having,  though  with  reluctance,  granted  to  the  testamentary  guardian 
a  habeas  corpus,  subject  to  the  validity  of  his  testamentuy  appointment,  Uie 
Court  of  Chancery  restrained  the  guardian  from  removing  the  infant,  then 
aged  eleven,  from  the  custody  of  the  grandmother,  by  whom  she  had  been 
brought  up  for  ten  years  in  the  English  Church,  the  father  having  been  a 
Boman  Catholic :  Andrews  v.  8aU,  8  Ch.  640 ;  and  v,  inf.  p.  1045. 

And  under  the  modern  practice  the  Queen's  Bench  Division,  on  the  ground 
of  the  father's  gross  and  habitual  intemperance,  violence,  and  constant  use  of 
improper  and  outrageous  language,  declined  to  restore  the  child,  a  boy  of 
nine  years,  to  the  custody  of  his  father  from  that  of  his  maternal  grandfather : 
Ooldaworthv*s  Case,  2  Q.  B.  D.  75. 

The  absolute  right  of  a  father  to  the  custody  of  Us  children,  except  in  cases 
where  by  gross  and  extreme  misconduct  he  had  shown  himself  unfit  to  dis- 
charge {he  parental  trust,  or  the  children  would  be  injured  by  remaining 
under  his  custody  (see  cases  collected,  Simpson,  Infants,  118 — 126),  was  firrt 
modified  by  2  &  3  Y.  c.  54  (Talfourd's  Act),  which  gave  the  Coiirt,  on  the 
application  of  the  mother,  an  absolute  discretionary  power  as  to  the  custody 
of  and  access  to  the  infant  when  under  seven. 

See  as  to  the  effect  and  operation  of  this  Act  (repealed  by  the  Infants' 
Custody  Act,  1873),  and  as  to  the  principles  on  which  the  Court  granted  or 
refused  a  mother  access  to  her  child  under  it,  Warde  v.  FT.,  2  Ph.  786  ;  Be 
EalUday's  Estate,  17  Jur.  56 ;  Be  Tomlinson,  3  De  Q.  &  S.  371 ;  Exp,  Young, 
4  W.  B.  127 ;  Shaiito  v.  CoUett,  8  W.  B.  683,  696 ;  Be  Winstxm,  2  EL  &  M. 
540. 

In  the  case  of  an  illegitimate  child,  the  mother  has  a  natural  ri^ht  to  its 
custody  (coupled  with  a  legal  and  inalienable  right  and  duty  to  main  tain  it : 
Humphry s  v.  Polak,  (1901)  2  K.  B.  385,  C.  A.),  and  the  Court,  in  exercising 
its  jurisdiction  with  a  view  to  the  benefit  of  the  child,  will  primarily  consider 
her  wishes :  Barnardov.  McHugh,  (1891)  A.  C.  388 ;  Beg.  v.  Nash,  10  Q.  B,  D, 
454,  C.  A. ;  but  after  her  death  the  putative  father  will  be  preferred  to  her 
relatives  claiming  as  guardians  appointed  by  her :  Be  Kerr  or  Mcllwraith, 
22  L.  B.  Ir.  B42 ;  24  L.  B.  Ir.  59.  But  it  would  seem  that  in  such  a  case  no 
person  has  all  the  rights  of  a  legal  parent,  and  that  the  legal  rights  of  the 
mother  as  to  the  custody  of  an  illegitimate  child  are  not  necessarily  the  same 
as  those  of  a  father  in  respect  of  ms  legitimate  child :  Bamardo  y.  McHugh, 
sup.;  Be  UUee,  53  L.  T.  711 ;  54  L.  T.  286. 

For  the  principles  regulating  the  custody  of  and  access  to  infants,  where 
their  parents  nave  been  judicially  separated,  see  D*  Alton  v.  IP  A,,  4 
P.  D.  87, 

For  case  in  which  the  Court  will  disregard  the  paternal  right,  see  Be 
ElderUm,  25  Ch.  D.  220. 

And  as  to  the  custody  of  an  infant  bom  and  domiciled  out  of  the  juriB" 
diction,  whose  father  was  bom  and  domiciled  out  of  the  jurisdiction,  see  Be 
WtUouyhhy,  30  Ch.  D.  324,  C.  A. 

Where  me  wife  refused  to  live  with  her  husband,  the  custody  ef  the  infant 
was  given  to  the  husband :  Constable  y.  C,  34  W.  B.  649. 

iNPAirrs'  ctrsTODT  act,  1878. 

By  the  Infants'  Custody  Act,  1873  (36  &  37  V.  c.  12),  the  right  of  the 
mother  to  the  custody  of  her  children  as  against  the  f atiier  was  recognized 
and  greatly  extended.  Sect.  1  provides  tiiat  on  petition  of  the  mother  of 
infants  under  sixteen,  the  Court  of  Chancery  may  order  that  she  shall  have 
access  to  and  the  custody  or  control  of  such  infants,  subject  to  such  regula- 
tions as  to  acoees  by  the  father  or  guardian  of  the  infants  as  the  Court  shall 
deem  proper. 
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Sect.  2  provides  that  no  a^ireement  in  any  separation  deed  made  between 
the  father  and  mother  of  an  mfant  shall  be  held  to  be  invalid  by  reason  only 
of  its  providing  that  the  fother  of  sucb  infant  shall  give  up  the  custody  or 
control  thereof  to  the  mother ;  but  such  agreement  smdl  not  be  enforced  if 
the  Court  be  of  opinion  that  it  vrill  not  be  for  the  benefit  of  the  infant  to  give 
effect  thereto. 

The  effect  of  this  Act  is  to  place  the  custody  of  the  infants  entirely  within 
the  discretion  of  the  Judge,  in  the  exercise  of  which  their  interests  will  be 
the  primary  consideration :  see  Be  Taylor ,  4  Gh.  D.  157,  8up,  p.  1036. 

And  atheistioal  opinions,  not  merely  held,  but  openly  proclaimed,  by  the 
mother,  who  refused  to  allow  the  child  to  receive  religious  instruction,  and 
had  also  published  a  book  which,  in  the  opinion  of  the  Court,  was  obscene 
(see  Be  Beaani,  11  Ch.  D.  508),  or  constant  drunkenness  of  the  mother  {Be 
Carnegie,  M.  B.,  30  March,  1878,  A.  595),  will  induce  the  Court  to  refuse  to 
enforce  the  father^s  agreement  to  give  up  the  custody  and  control  of  the 
children,  and  order  them  to  be  delivered  to  him. 

**  Custody  and  control,"  in  sect.  2  of  the  Act,  includes  control  of  religious 
education,  so  that  where,  on  a  separation,  a  Boman  Catholic  father  agreed 
that  the  wife,  a  F^testant,  should  have  the  absolute  control  of  the  infant 
without  inteiierence  from  him,  the  wife  was  entitled  to  bring  up  the  child  in 
her  own  faith :  Condon  v.  FoWiim,  57  L.  T.  154 ;  W.  N.  (87)  121. 

In  the  exercise  of  its  discretion,  the  Court  will  hesitate  to  remove  a  girl 
of  tender  years  from  the  custody  of  the  mother  and  other  relatives  whose 
conduct  is  unimpeached,  and  to  place  her  under  the  control  of  her  father : 
Be  Ethel  Brmvn,  13  a  B.  D.  614. 

An  application  to  vary  an  order  made  under  sect.  1  of  the  Act  should  be 
made  to  the  Judge  who  made  the  order :  Be  Holt,  16  Ch.  D.  115,  C.  A. ;  and 
m^  be  made  by  a  respondent  to  the  original  petition :  8,  C. 

in  determining  whether  the  custody  of  an  mfant  child  ought  to  be  ^ven 
to  or  retained  by  the  mother,  the  Court  will  consider  (1^  the  paternal  right, 
(2)  the  marital  duty,  (3)  the  interest  of  the  child ;  and  tne  marital  duty  in- 
cludes the  responsibihty  of  each  parent  so  to  live  that  the  children  shall  have 
the  joint  care  and  affection  of  both :  Be  Elderton,  25  Ciu  D.  220. 


GXTABDIAITBHIP  OF  INFAlTrS  ACT,   1886. 

• 

By  sect.  6  of  this  Act  (49  &  50  Y.  c.  27)  it  is  enacted  that  the  Court  may, 
upon  the  application  of  the  mother  of  any  infant  (who  may  apply  without 
next  friend),  make  such  order  as  it  may  think  fit  regarding  the  custody  of 
such  infant,  and  the  right  of  access  thereto  of  either  parent,  having  regard 
to  the  welfare  of  the  in»int  and  the  conduct  of  the  parents,  and  to  the  wishes 
as  well  of  the  mother  as  of  the  father,  and  may  alter,  vary,  or  discharge  such 
order  on  the  application  of  either  parent,  or,  after  the  death  of  either  parent, 
of  any  guardian  under  the  Act;  and  in  every  case  may  make  such  order 
respecting  the  costs  of  the  mother,  and  the  liability  of' the  father  for  the 
same,  or  otherwise  as  to  costs  as  it  may  think  just. 

Under  this  section  the  Court  has  full  jurisdiction  to  override  entirely  the 
common  law  rights  of  a  father  in  relation  to  the  custody  of  his  infant 
children.  The  O^urt  will  not  treat  the  parents  differently,  but  will  take  the 
whole  conduct  and  wishes  of  both  parents  into  consideration,  and  may,  where 
both  parents  are  in  j)ari  delicto,  give  the  mother  the  custody  notwithstanding 
her  matrimonial  misconduct:  In  re  A,  and  B.  {Infants),  (1897)  1  Ch.  746, 
786,  C.  A. ;  Form  3,  mp.  p.  1034. 

1^  order  as  to  ciutody  need  not  fix  any  limit  of  time :  Be  Witten,  W.  N. 
(8*0  167 ;  57  L.  T.  336. 

La  Be  Buesell  (83  Law  Times,  202)  the  mother  was  preferred  to  the  relatives 
of  the  lunatic  father. 

The  jurisdiction  over  children  affected  by  a  divorce  continues  after  the 
decree  absolute,  and  an  application  for  access  must  be  made  not  to  the 
Ch.  Div.,  but  to  the  P.  D. :  Be  Mandere,  M.  v.  if.,  W.  N.  (90)  222;  63 
L,  T.  627. 

As  to  the  circumstances  in  which  the  Court,  under  this  Act,  in  proceedings 
for  ]udi<nal  sepaiation,  will  dedaxe  a  father  to  be  an  improper  person  to  have 


1044  InfanU,  [chap,  xxxvm. 

the  custody  of  Ha  infant  child,  see  Handford  y.  H.,  63  L.  T.  266;  Webley 
V.  IT.,  64 1.  T.  839. 

CUSTODY  OF  GHILDBEK  ACT,  1891. 

By  this  Act  (54  Y.  c.  3),  s.  3,  "  where  a  parent  has  (a)  abandoned  or  deserted 
his  child ;  or  (5)  allowed  his  child  to  be  brought  up  by  another  person  at 
that  person's  expense,  or  by  the  guardians  of  a  poor  law  union,  for  such  a 
lengtn  of  time,  and  under  such  circumstances,  as  to  satisfy  the  Court  that 
the  parent  was  unmindful  of  his  parental  duties,  the  Court  shall  not  make 
an  order  for  the  deliveiy  of  the  (mild  to  the  parent,  unless  the  parent  has 
satisfied  the  Court  that.  Laying  regard  to  the  welfare  of  the  child,  he  is  a  fit 
person  to  have  the  custody  of  the  child ;  "  and  by  sect.  4  the  High  Court  is 
empowered,  upon  refusing  the  application  of  the  parent  for  the  custody,  to 
give  special  directions  as  to  the  religious  education  of  the  child.  As  to  what 
amounts  to  an  abandonment  or  desertion  within  the  meaning  of  the  Act,  see 
Be  aHara  (1900),  2  Ir.  E.  232,  0.  A. 


PBODXJOnON  SNFOBOIED  BY  HABKAH  00BPX7B. 

Production  of  the  infant  may  be  enforced  by  writ  of  Aa&eoM  cot^ptu,  whicJi 
will  be  issued  at  the  instance  of  the  person  having  the  le^  right  to  his 
custody,  in  order  that  the  infant  may  be  brought  up,  or  that  it  may  be  ascer- 
tained by  the  return  how  he  has  oeen  disposed  of :  Bt  MatthewBy  12  Ir. 
0.  L.  E.  233 ;  and  see  Beg.  v.  WilliarM,  68  L.  J.  Q.  B.  176 ;  and  for  Forms 
see  inf,  pp.  1047  ft  seq.  On  such  an  application  by  habeas  corpus  the  Court, 
exercising  equitable  lurisdiction  by  virtue  of  the  Judicature  Act,  1873,  will, 
if  so  to  do  is  essential  for  the  welfare  of  the  infant,  refuse  to  give  the  cust^y 
to  the  mother,  although  she  has  not  been  guilty  of  any  misconduct :  Beg.  v. 
Oyngally  (1893)  2  Q.  B.  232,  C.  A.  And  under  the  modern  practice  the 
Q.  B.  D.,  on  the  ground  of  the  father's  gross  and  habitual  intemperance, 
violence,  and  constant  use  of  improper  and  outrageous  language,  declined  to 
restore  Uie  child,  a  boy  of  nine  years,  to  the  custody  of  his  father  from  that 
of  his  maternal  grandfather:  Goldsworthy^s  Case^  2  Q.  B.  D.  75;  and  see 
Simpson,  140. 

It  is  not  a  sufficient  answer  to  the  writ  of  habeas  corpus  that  the  child  was 
not,  at  the  time  of  issuing  the  writ,  or  at  any  time  since,  under  the  custody 
or  control  of  the  Deft  to  whom  the  writ  is  addressed,  or  of  any  person  em- 
ployed by  him,  and  he  must  state  whether  he  knows  where  the  child  is  and 
hv  whom  he  was  taken :  B.  v.  Boberts,  2  F.  &  F.  272 ;  Be  Matthews,  12  Ir. 
U.^L.  233 ;  and  a  return  showing  that  he  had  wrongfully  handed  over  the 
child  to  another  person,  who  had  taken  the  child  out  of  the  jurisdiction,  is 
bad :  Beg.  v.  Bamardo,  23  Q.  B.  D.  305,  0.  A, ;  24  a  B.  D.  283 ;  but  see 
Bamardo  v.  Ford,  Oossage*s  Casey  (1892)  A.  C.  326 ;  Coxy,  Hakes,  15  App. Ca. 
586 ;  but  an  appeal  lies  from  an  order  of  the  Q.  B.  D.  directing  the  issue  of 
a  writ  of  Habeas  corpus  to  bring  an  infant  before  the  Court  in  order  to  deter- 
mine who  is  to  have  the  custody  and  control  of  him :  Bamardo  v.  McHugh^ 
(1891)  A.  C.  386;  Bamardo  v.  Ford,  Gossage's  Case,  (1892)  A.  C.  326. 


BELiaiOT7B  EDUCATION. 

The  rights  of  the  father  as  to  directing  the  relie^ous  education  of  his 
children  are  analogous  to  his  right  to  the  custody  of  their  persons. 

Beligio  sequitur  patrem  ;  and  except  under  very  special  circumstances  the 
child  must  oe  brought  up  in  ti^e  religious  faith  of  tne  father ;  and  this  rule 
is  not  affected  by  the  Guardianship  of  Infants  Act,  1886 :  Be  Scanlan,  40 
Ch.  D.  200;  Be  McOrath,  ^1892)  2  Oh.  496;  (1893^  1  Ch.  143,  C.  A.;  but 
inasmuch  as  the  welfare  oi  the  infants  is  always  tne  paramount  considera- 
tion, the  Court  has  jurisdiction  in  a  proper  case  to  deprive  a  fether  of  the 
custody  of  his  children,  and  to  disregard  his  Irishes  as  to  their  religious 
education ;  and  where  a  Eoman  Cathohc  father  allowed  his  two  children  by 
a  deceased  Protestant  wife  to  be  brought  up  in  the  Protestant  faith  until 
one  of  them  was  fiifteen  and  the  other  eleten  years  of  age,  and  had  abdicated 
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his  parental  rights,  the  Court  refused  to  allow  him  to  resume  the  control  of 
their  religious  education  :  In  re  Newton  {in/arUs),  ^1896)  1  Ch.  740,  0.  A. 

The  father  cannot  release  this  right  Twhich  uie  law  gives  him  for  the 
henefit  of  his  children  and  not  of  himself),  nor  bind  himself  conclusiyely  as 
to  the  exercise  of  it :  Andrews  t.  Salt,  8  Gh.  636 ;  Agar  Ellis  y.  LascelleSy  10 
Ch.  D.  49,  0.  A. ;  ife  Nevin,  (1891)  2  Ch.  299,  0.  A. ;  Re  McQratk,  (1892)  2 
Ch.  496,  507,  508;  and  although  the  Court,  haying  regard  to  the  child's 
physical  well-being,  will  not  remove  it  during  tender  ^ears  (under  the  age  of 
seven)  from  the  mother's  custody,  the  order  ma^  provide  for  the  education  of 
the  child,  when  capable  of  receiving  religious  mstruction,  in  the  faith  of  its 
deceased  father  :  Awtin^.  A.y  4  D.  J.  &  S.  717 ;  34  Beav.  257,  eup.  pp.  1038, 
1039. 

And  in  ffawksworth  y.  i7.,  6  Ch.  539,  following  the  principle  enunciated 
by  Lord  Weetbury  in  Atuftin  y.  A,,  the  child  of  a  dececued  Koman  CathoHo 
&ther,  who  died  when  the  child  was  six  months  old,  was,  when  eight  years 
and  a  half  old,  ordered  to  be  brought  up  in  the  Boman  Catholic  mith, 
though  up  to  that  time  brought  up  by  the  mother  as  a  Protestant :  and  see 
JU  Clarke,  21  Ch.  D.  817. 

Under  special  circumstances,  such  as  a  long-continued  course  of  reli^ous 
tndmng  by  the  mother,  without  opposition  from  the  testamentary  guardian, 
and  fixed  religious  convictions  formed  by  the  child,  the  Court  has  refused  to 
interfere  with  the  mother's  teaching :  Stourton  v.  /9.,  8  D.  M.  &  G.  760 ;  Be 
Browne,  2  Jr.  Ch.  E.  151 ;  Be  (TMalleySy  8  Ir.  Ch.  E.  291. 

In  the  English  decisions  to  this  effect  there  have  been  special  grounds  {e,q,y 
the  intimation  of  a  wish  by  the  deceased  father  that  tne  child  shoula  be 
brought  up  in  the  mother's  faith,  and  the  benefit  of  the  infant :  Be  Clarke^ 
21  Ch.  D.  817)  for  departing  from  the  general  rule :  see  Huwkaworth  v.  H,, 
6  Ch.  539 ;  Davis  v.  />.,  10  W.  E.  245 ;  and  the  Court  will  not  usually 
control  the  discretion  of  guardians  as  to  the  faith  in  which  they  educate 
theor  wards :  TnUxnt  v.  Shrewsbury,  4  M.  &  Cr.  672. 

If  the  father  had  died  without  appointing  a  testamentary  guardian,  the 
mother,  as  guardian  for  nurture,  acquired  the  father's  right  of  directing  the 
religious  education  of  the  children :  see  Beg,  v.  Clarke ;  A  licia  Bace*s  Case,  7 
£.  &  B.  186,  subject  to  the  jurisdiction  of  Equity  to  control  the  right  under 
special  circumstances. 

In  that  case  an  order  was  subsequently  made  by  Y.-C.  Eindersley,  the  child 
having  been  made  a  ward  of  Court,  restraining  the  mother  from  mterfering 
with  the  religious  education  of  the  child  in  the  faith  of  its  father,  and  from 
proceeding  under  the  writ  of  habeas  corpus  granted  by  the  Court  of  Q.  B. 
The  case  was  heard  in  private ;  but  it  apx)ears  (see  3  Jur.  N,  S.  Part  II., 
p.  92)  that  the  judgment  proceeded  upon  the  grounds :  1.  That  the  religion 
of  the  father,  in  the  absence  of  any  other  circumstances,  governs  that  of  his 
children ;  2.  That  the  mother  had  expressly  admitted  that  the  father's  will 
was  that  the  children  should  be  brought  up  as  Protestants ;  and,  3.  That  the 
child  had  been  brought  up  from  her  birth  until  ten  years  old,  and  since  the 
father's  death  for  a  year  and  a  half,  with  her  mother's  acquiescence,  in  the 
rehgion  of  her  father  (Church  of  England),  and  that  the  fixed  course  of  educa- 
tion would  not  be  changed  at  the  risk  of  unsettling  the  child's  principles. 

And  even  in  the  case  of  wards  of  Court,  the  Court  will  not  interfere  with 
the  authority  of  the  father,  except  (I)  where  by  his  gross  moral  turpitude  he 
forfeits  his  rights ;  or  (2)  where  he  has  by  his  conduct  abdicated  his  paternal 
authority;  or  (3)  where  he  seeks  to  remove  his  children,  being  wards  of 
Court,  out  of  the  jurisdiction  without  the  leave  of  the  Court :  Be  Agar  Ellis ^ 
A.  E.  v.  Lascelles,  24  Ch.  D.  317,  C.  A. 

A  ward  of  Court  should  not,  without  the  consent  of  the  Court,  become 
a  postulant  or  novice  in  a  convent :  Be  Qills,  27  L.  E.  Ir.  129. 

Infants  interested  in  real  estate  in  England,  whose  father  was  dead,  were 
living  in  charge  of  their  mother,  who  was  resident  out  of  the  jurisdiction  and 
was  one  of  their  testamentary  guardians.  At  the  instance  of  their  other  two 
guardians,  an  order  was  made  declaring  in  what  faith  they  ought  to  be 
educated  :  Be  WrougMon,  Montagu  v.  Festing,  28  Ch.  D.  82. 

If  the  father  has  left  no  instructions,  it  will  be  presumed  that  he  intended 
the  child  to  be  brought  up  in  his  own  religion :  Be  Newbtry,  1  Ch.  263 ;  and 
see  Be  Neuin,  (1891)  2  Ch.  299,  312,  C.  A. 

The  father  may  by  his  conduct  lose  or  abandon  his  right  to  have  his 
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obild  educated  in  his  own  religion,  even  in  his  own  lifetime,  and  muoh  more 
after  his  death :  Andrews  y.  Soli,  8  Ch.  622,  639 ;  Re  Meades,  I.  R  5  Eq.  98 ; 
Be  (TMaUeys,  8  Ir.  Ch.  R.  172;  Be  Kellers,  6  Ir.  Ch.  E.  328 ;  ^  UlUe,  54 
L.  T.  286 ;  Be  Nevin,  (1891)  2  Ch.  299,  316,  C.  A.;  A;  McGrathy  (1892)  2  Ch. 
496,  608;  Be  Newton,  (1896)  1  Ch.  740,  C.  A.;  bujk  p.  1044;  Simpeon  on 
Infanta,  132^-136. 

If  he  has  shown  himself  careless,  and  allowed  his  wife  to  haye  the  religions 
education  of  the  children,  directions  in  his  will  that  the  children  be  brought 
up  in  his  own  faith  may  be  disregarded :  Hill  y.  H.,  10  W.  B.  400 ;  31  L.  J. 
Ch.  132;  6  L.  T.  99;  8  Jur.  N.  S.  609;  Oamett's  Case,  20  W.  E.  222;  Be 
Nevifiy  $up, ;  Be  McOrath,  8up, ;  on  the  ground  of  risk  to  the  child  by  a 
change  of  religious  education :  Witty  y.  MarehcUly  1  T.  &  C.  C.  68.  And 
although,  before  the  Infants'  Custody  Act,  1873,  s.  2,  an  agreement  by  the 
father  to  abandon  his  right  to  the  custody  or  control  oyer  the  religious  educa- 
tion of  his  children  was  not  binding  at  law,  and  would  not  be  specifically 
enforced  in  equity  (see  Vaneitiart  y.  F.,  2  t>,  &  J.  249;  Hove  t.  H,  S  D. 
M.  &  a.  731 ;  Be  Meades,  L  B.  5  Eq.  98;  Be  Nevin,  (1891)  2  Ch.  C.  A.  299), 
a  promise  to  the  wife  before  marriage  that  the  children  shall  be  educated  in 
her  religion  is  a  circumstanoe  of  importance  in  the  exercise  by  the  Court  of 
its  discretion :  Andrews  y.  ScUt,  8  Ch.  622 ;  Hill  y.  H,  sup. ;  Be  Nevin^ 
(1891)  2  Ch.  312,  C.  A. ;  and  see  Hamilton  y.  Hector,  6  Ch.  701,  that  effect 
will  Ik9  giyen  to  an  agreement  b^  the  husband,  in  a  compromise  of  proceed- 
ing in  the  Diyoroe  Court,  giying  the  trustees  discretion  as  to  where  the 
children  should  spend  their  holidays. 

A  child  bom  in  India  of  a  European  British  subject  (a  Christian)  will  be 
remoyed  from  the  custody  of  the  mother  who  has  turned  Mohammedan,  and 
placed  under  a  Christian  guardian :  Skinner  y.  Orde,  L.  B.  4  P.  C.  60 ;  but 
pending  an  appeal  from  the  Indian  Court,  Hberty  was  giyen  to  the  mother  to 
haye  access  to  the  infant  at  suitable  times :  Be  Skinner,  L.  B.  3  P.  C.  451. 

In  man;^  instances  the  Court  has  taken  the  course  of  seeing  and  conyeraing 
with  the  infant,  to  ascertain  what  his  inclinations  were  on  the  su^ect  ca 
religious  faith :  see  WiUy  y.  Marshall,  1  T.  &  C.  C.  68 ;  Stourton  y.  S.,  S  D. 
M.  &  Q.  760 ;  Be  Lyons,  22  L.  T.  770 ;  18  W.  B.  238.  But  when  the  infant 
is  of  tender  years  (under  ten)  this  practice  seems  to  haye  been  discouraged : 
Hawksworth  t.  H.,  6  Ch.  539;  Be  Agar  Ellis,  10  Ch.  D.  49,  C.  A.;  Be  Nevin, 
(1891)  2  Ch.  307. 

BBSIDENCE  ABBOAD. 

Wards  of  Court  must  not  be  taken  out  of  the  jurisdiction  without  leaye : 
see  2  L.  C.  Eq.  747;  1  L.  C.  Eq.,  7th  ed.  522,  523,  and  cases  there  cited. 
And,  except  in  cases  of  necessity  on  the  score  of  health  or  otherwise,  or  from 
manifest  adyantage  to  the  child,  and  upon  proper  guarantees,  permanent 
residence  abroad  will  not  be  allowed  :  see  Jeffreys  y.  l^nieswarsttvarth.  Bam. 
Ch.  144  ;  Be  Medley,  I.  B.  6  Eq.  339. 

Although  a  case  of  necessity  is  not  shown,  yet  if  satisfied  that  so  to  do  is 
for  the  interest  of  the  infant,  the  Court  will  permit  her  to  go  abroad  and  Hve 
with  her  mother,  taking  security  for  her  return,  and  for  obedience  to  the 
orders  of  the  Court :  Be  Calktghan,  Elliott  y.  Lambert,  28  Ch.  D.  186,  C.  A. ; 
see  Form  16,  sup,  p.  1040. 

The  order  should  proyide  for  the  education  of  the  infants,  for  submitting 
(at  least  once  in  eyery  twelye  months)  proper  and  necessary  information  to 
the  Court  as  to  their  condition,  progress,  and  well-being,  and  security  for 
their  return,  when  so  required,  upon  reasonable  notice ;  and  the  maintenanoe 
in  such  a  case  has  been  liinited  to  one  year  only,  with  liberty  to  apply :  see 
Campbell  y.  Mackay,  2  My.  &  Cr.  31 ;  "Wyndham  y.  L,  Ennismore,  1  Ke,  467  ; 
Be  Medley,  I.  B.  6  Eq.  339. 

And  in  the  case  of  female  infants  being  allowed  to  go  to  liye  abroad  with 
their  aunts,  their  only  relations,  recognizances  were  required  for  their  return 
to  England,  and  that  they  should  not  marry  without  leaye  of  the  Court : 
Jeffreys  y.  Vanteswarstwarth,  Barn.  Ch.  144. 

Upon  due  security  for  his  return,  an  infant  has  been  placed  at  the  Uni- 
yersity  of  Dublin,  to  be  near  his  father  and  sisters :  Lethem  y.  HaJl,  7  Sim. 
141;  and  allowed  to  yisit  his  father  abroad:  Biggs  y.  Terry,  1  My.  &  Cr. 
675. 
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Where  the  father,  who  was  a  medical  officer  in  the  army,  had  agreed  that 
full  liberty  of  access  to  the  children  should  be  accorded  to  his  wife,  who  was 
to  have  the  opportunity  of  spending  one  day  in  eyery  fortnight  with  them, 
he  was  not  reetrained  from  taking  a  daughter  (aged  nfteen)  and  a  son  (aged 
nine)  with  a  governess  to  Egypt,  where  he  was  ordered  on  duty :  Hunt  y.  H.^ 
28  Oh.  D,  606. 

And  see  cases  collected,  Simpson,  Infants,  157  ef  9eq. 

The  Court  will  not  compel  a  ward  bom  abroad,  but  who  is  a  British  subject, 
to  leaye  this  country :  Dawson  y.  i/ay,  3  D.  M.  &  G.  764 ;  but  will  not  inter- 
fere with  the  right  of  a  foreign  guardian,  duly  constituted  by  a  foreign  Court 
of  competent  jurisdiction,  to  remoye  his  wards,  who  are  foreign  subjects, 
from  England :  Nugent  y.  Vetzera,  2  Eo.  704. 

In  the  case  of  a  ward  of  Court  who  has  been  removed  and  his  residence 
concealed,  there  is  no  privilege  for  concealing  his  residence  on  the  part  of  a 
solicitor  who  has  acquired  the  knowledge  professionally,  or  of  any  other 
person :  Bamsbatham  v.  Senior ^  8  Eq.  575  ;  Burton  v.  E,  Darrdey^  lb.  576,  n. 

A.  summary  order  may  be  made  for  the  personal  attendance  of  any  persons 
who  are  supposed  to  be  able  to  give  information  as  to  the  place  of  conceal- 
ment of  a  ward :  Bosenberg  v.  Lindo,  48  L.  T.  478. 

An  injunction  may  be  g^ranted  to  restrain  a  father  from  removing  his  child 
out  of  ue  jurisdiction  until  the  hearing  of  a  petition  under  the  Infants' 
Custody  Act,  1873  :  Be  Ada  Orookes,  W.  N.  (87)  29 ;  and  an  interim  injunc- 
tion against  removal  has  been  granted  on  an  esc  parte  application :  Hcmris  v, 
m,  W.  N.  (90)  136. 


(n.)  ORDERS  TO  EN70B0I  FBOBXTOTIOR'  OF  THI  FERSOIT  OP  THB  DTFAlfT. 

1,  Order  to  produce  Infant  in  Court, 

Let  the  petition  stand  over  until  &c. ;  And  Let  A.  and  B.,  and  0., 
the  infant,  then  personally  attend  this  Court  on  the  matter  of  the  said 
petition,  before  &c.  at  &c.,  on  the  —  day  of  &c.,  at  the  hour  of  &c. ;  And 
Let  the  said  A.  then  produce  before  his  Lordship  the  said  0.,  the 
infant ;  And  Let  all  other  parties  concerned  then  also  attend  his  Lord- 
ship (by  their  agents),  in  the  matter  of  the  said  petition ;  And  Let 
notice  hereof  be  forthwith  given.  * 

For  order  for  g^rdian  to  attend  at  Chambers  with  the  infant,  see  Be  Sted" 
man,  V.-C.  H.,  at  Chambers,  27  June,  1874,  B.  1698.  For  order  on  infant 
to  attend,  see  Smith  v.  Oooch,  V.-C.  H.,  25  Nov.  1876,  B.  1793. 


2.  Order  for  Mother  to  deliver  Infant  to  Father's  Nominee. 

Upoir  the  application  of  the  Fits,  as  to  the  infant  Fit  T.  Y.  S.  G-. 
by  the  Fit  A.  8.  G.,  his  father  and  next  friend,  And  upon  hearing 
counsel  for  the  applicants  and  for  the  respondent  A.  E.  G.,  the  wife  of 
the  Fit  A.  8.  G.,  And  upon  reading  the  order  dated  &c.  (whereby  the 
respondent  was  ordered  on  the  —  day  of  —  to  deliver  up  the  infant 
Fit  T.  y.  8.  G.  to  the  father's  nominee),  &c.,  Let  the  respondent 
A,  E.  G.,  at  her  own  expense,  deliver  the  infant  Fit  on  the  —  day  of 
—  to  E.  G.  on  behalf  of  the  Fit  A.  8.  G.,  the  father  of  the  said  infant, 
at  —  in  the  county  of  —  between  the  hours  of  —  and  — . — The 
respondent  to  pay  the  costs  of  application  to  be  taxed. — See  Oooch  y. 
Zea,  Chitty,  J.,  1  June,  1891,  A.  644. 
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3.  If\junetum  against  inducing  Infant  to  take  Mimastie  Vows — 
Serjeant-at'Arms  to  bring  Infant  before  the  Court, 

Upon  motion  &c.,  Injunction  to  restrain  L.,  in  the  order  dated 
&c.  named,  from  imposing  on  the  Pit  T.,  or  inducing,  encouraging^ 
or  permitting  the  Pit  to  take  or  enter  into  any  tows,  oaths^  or 
engagements  of  a  monastic  character,  or  in  particular  of  obedience 
to  the  said  L.,  or  any  vows,  oaths,  or  engagements  for  the  purpose 
of  binding  or  inducing  him  to  remain  under  the  orders,  control, 
or  direction  of  the  said  L.,  or  of  inducing  him  not  to  return  to  the 
care  and  custody  of  the  said  J.  T.,  his  father  and  natural  guardian, 
until  further  order ;  And  Let  the  Serjeant-at-Arms  attending  the  Court 
take  the  said  infant  Pit,  B.  T.,  into  his  custody,  and  bring  him  before 
this  Court  at  1 1  o'clock  in  the  forenoon  on  &o. ;  whereupon  such 
further  order  shall  be  made  as  shall  be  just ;  and  the  Serjeant-at-Arms 
is  to  be  at  liberty  to  allow  the  Pit,  during  the  interval  between  his 
arrival  in  London  and  his  being  so  brought  before  this  Court,  to  stay 
at  the  house  of  his  father  the  said  J.  T.' ;  And  Let  service  of  this  order 
by  leaving  the  same  at  the  house  or  monastery.  New  Llanthony,  in  the 
County  of  M.  mentioned  in  the  said  affidavit  of  &c.,  be  deemed  good 
service  on  the  said  L.— Tbrfrfv.  Todd,  V.-C.  M.,  22  July,  1873,  B.  1888 
{Llanihony  Abbey  Cote). 


4.  Serjeant-at-Arms  to  take  and  deliver  Infant  to  Custodian  appointed 

by  the  Court, 

Upon  motion  &c.  by  counsel  for  the  Pit  (the  father),  and  upon 
reading  an  order  dated  &c.,  whereby  it  was  ordered  that  A.  B.  (the 
mother)  should  on  &c.,  deliver  up  the  infant  C.  D.  to  E.  at  &c.,  and  an 
order  dated  &c.,  whereby  it  was  ordered  that  the  said  A*  B.  should,  at 
her  own  expense,  deliver  the  said  infant  C.  D.  on  &c.,  between  the 
hours  of  10  o'clock  a.m.  and  12  o'clock  at  noon,  and  an  affidavit  of  &c., 
whereby  it  appears  that  the  said  A.  B.  has  not  delivered  the  said  infant 
as  directed  by  the  said  order,  Let  the  Serjeant-at-Arms  attending  this 
Court  take  the  said  infant  C.  D.  into  his  custody,  and  deliver  him  to 
the  said  E.  at  her  residence  situate  at  &c.,  or  elsewhere. — O.  v.  Z., 
Chitty,  J.,  13  June,  1891,  A.  717 ;  S.  C,  (1891)  8  Ch.  126. 

This  order  is  obtained  ex  parte. 

For  order  for  Serjeant-at-Arms  to  bring  infant  before  the  Court,  see 
Wellesley  v.  TF.,  L.  0.,  16  July,  1831,  B.  1776;  Amott  v.  Archbold,  4  Jan. 
1879,  A.  11. 

The  '*  Serjeant-at-Arms  attending  the  Court*'  is  still  the  proper  officer  to 
execute  and  enforce  all  orders  for  the  proiuction  or  custody  of  a  ward  of 
Court :  G,  v.  L.,  eup, ;  q.  v.,  as  to  the  nature  of  the  office  and  of  that  of 
tipstaff. 

6.  Order  for  Habeas  Corpus. 

Let  a  writ  of  habeas  corpus  issue  [returnable  inmiediately],  directed 
to  E.  and  W.,  to  bring  before  this  Court  (the  bodies  of)  D.  and  N.,  at 
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(his  Lordfihip's  room)  at  the  Bojal  Courts  of  Justice,  on  the  —  day  of 
— ,  at  —  o'clock. — See  Re  JVesimeaih,  L.  0.,  16  June,  1819,  A.  1359  ; 
Exp,  Thomson,  24  Jan.  1816,  B.  144;  Erskiney.  Lawrisy  L.  0.,  15  Jan. 
1830,  A.  462  ;  Lyons  y.  Blenkin,  L.  C,  15  Jan.  1820,  B.  208 ;  Jac.  247  ; 
Ee  North,  V.-C.  K.  B.,  17  Dec.  1846,  B.  148. 

This  order  is  now  made  on  motion. 

For  hcibeas  eorptu  against  mother,  on  payment  of  £20  to  her  solrs,  to 
defray  the  expense  of  bringing  up  the  infants,  and  to  deliver  them  to  their 
father,  see  Be  Wilson,  12  May,  5  Aug.  1814,  B.  843 ;  and  for  mother  to 
return  infants  to  the  care  of  their  SGhoolmistrees ;  service  on  solr  to  be  ^ood 
service ;  and  to  produce  them,  with  like  service,  and  in  default  committal, 
see  Gumming  v.  C^,  17,  31  March,  1818,  A.  987,  1046. 

For  an  order,  upon  an  undertaking  by  a  lady,  with  whom  the  female 
in&nt,  a  Jewess,  aged  nearly  twenty,  had  lived  two  years,  to  produce  the 
infant,  upon  the  hearing  of  an  application  for  a  habeas  corpus^  restraining 
the  father  from  attempting  to  obtain  possession  of  the  infant  otherwise  than 
by  l^al  process,  see  Be  Esther  Lyons,  L.  J.  Q.,  17  Dec.  1870;  22  L.  T.  770 ; 
18  W.  B.  238. 


6.  Order  an  return  of  Habeas  to  deliver  Custody, 

Lvr  (the  bodies  of)  the  said  D.  and  N.,  the  children  of  the  said  W., 
be  deUvered  to  him. — Ee  Westmeath,  L.  0.,  23  June,  1819,  A.  1534; 
Jae.  251,  n. 

For  order  for  habeas  to  bring  up  adult,  removed  from  home  and  alleged  to 
be  now  compos,  see  Edwards  v.  Kennedy,  V.-O.  W.,  6  Nov.  1854,  A.  293. 

For  orders  for  habeas  corpus,  directing  three  sons  to  produce  their  father, 
and  show  cause  why  they  removed  him  from  his  house,  and  for  substituted 
service  on  his  son-m-law  and  daughter,  see  Be  Taylor,  Y.-C,  22,  26  July, 
1836,  B.  793,  842. 

For  the  form  of  the  writ  of  habeas,  see  Braith,  222,  225 ;  Chitty,  333 ; 
Edwards  on  Execution,  430,  431 ;  the  words  cum  causis  are  not  inserted  in 
the  order  or  the  writ :  Braith.  sfip. 

An  appeal  lies  from  an  order  of  the  Q.  B.  D.  directing  the  issue  of  a  writ 
of  habeas  to  bring  an  infant  before  the  Court  in  order  to  determine  who  is  to 
have  the  custody  and  control  of  him:  Bamardo  v.  McHugh,  (1891)  A.  G. 
388. 


Section  VII. — Mabriaoe  of  Infant. 

(l.)   MABBIAOE  AND  SETTLEMENT  OF  INFANT'S  FROPEBTY. 

1.  Proposals  of  Marriage. 

TJfon  the  application  of  A.  B.,  spinster,  an  infant,  by  0.  D.,  her 
guardian,  Let  the  applicant  be  at  liberty  to  accept  the  proposals  of 
marriage  made  to  her  by  K.  of  &c. — Ee  Kretschman,  North,  J.,  3  Aug, 
1887,  B.  1901. 

This  order  goes  on  to  direct  payment  of  the  fund  in  Court  to  the  in&nt  on 
her  sepozate  receipt  after  proof  of  her  maiziage. 
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2.  Order  in  Chambers  an  Adjourned  Petition  of  proposed  Husband  for 

leave  to  marry  a  Ward  of  Court. 

Akd  the  Judge  being  of  opnion  that  the  proposed  maniage  between 
the  said  B.  and  (the  Pit  or  Deft)  A.,  the  infant,  is  a  fit  and  proper 
marriage  for  the  said  infant ;  and  that  the  settlement  proposed  to  be 
effected  by  the  indenture  hereinafter  mentioned  is  a  proper  settlement 
to  be  made  upon  or  in  contemplation  of  such  marriage ;  fimd  that  the 
indenture  (marked  X)  intended  to  be  made  between  &c.,  and  identified 
by  the  signature  of  the  Master  in  the  margin  of  the  engrossment 
thereof,  is  a  proper  indenture  for  giving  effect  to  such  settlement,  Let, 
upon  the  execution  of  the  said  indenture  by  such  parlies  thereto  as  the 
Judge  shall  direct,  being  certified  \or  and  upon  the  execution  of  the 
said  indenture  by  &c.|  name  the  parties  to  execute;  Let],  the  said  B.  and 
the  said  (Pit  or  Deft)  A.,  the  infant,  be  at  liberty  to  intermany ;  And 
Let,  after  the  execution  of  the  said  indenture  by  &o.,  and  the  solemni- 
zation of  the  said  marriage,  to  be  also  certified  [or^ifso,  to  be  verified 
by  affidavit],  the  funds  in  Court  be  dealt  with  as  directed  by  the 
schedule  hereto. — [Add  Payment  Schedule,  Form  No.  55.] 

By  S.  C.  F.  B.  r.  18,  the  execution  of  a  document  in  existence  at  the  date 
of  the  order,  and  sufficiently  identified  in  the  schedule,  may  be  directed  to  be 
verified  by  affidavit. 

The  application  is  now  by  summons.    For  forms,  see  D.  C.  F.  696,  697. 

3.  Marriage  of  Infant  Ward — Wife's  Fund  in  Court  settled  by 

Order. 

(AsTEB  approval  of  marriage  and  of  sale  to  pay  costs  and 
to  raise  £200  for  outfit);  Let  the  funds  in  Court  be  dealt 
with  as  directed  in  the  schedule  hereto ;  And  declare  that  the  anns 
thereby  directed  to  be  carried  over  are  to  be  held  in  trust  for  the 
said  C.  for  her  life,  and  during  her  said  coverture,  for  her  separate 
use,  without  power  of  anticipation ;  and  from  and  after  her  decease  in 
trust  for  the  said  P.  during  his  life,  or  until  he  shall  do  or  suffer 

• 

some  act  or  deed  whereby  he  shall  be  deprived  of  the  beneficial 
interest  in  such  anns ;  and  from  and  after  the  decease  of  the  survivor 
of  them  the  said  C.  and  P.,  or  other  determination  of  the  interest  of 
the  said  P.,  in  trust  for  such  children  or  child  of  the  said  marriage 
and  in  such  manner  as  the  said  C.  and  P.  shall  by  deed  appoint ;  and 
so  far  as  there  shall  be  no  such  appointment,  then  as  the  survivor  of 
them  shaJl  by  deed  or  will  appoint ;  and  so  far  as  the  same  shall  be 
imappointed,  in  trust  for  all  the  children  of  the  said  marriage  equally, 
who  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry  under  that  age,  or  if  there 
shall  be  but  one  child,  then  for  such  only  child,  but  so  that  no  child 
shall  take  an  unappointed  share  without  bringing  his  or  her  appointed 
share  into  account ;  and  if  there  shall  be  no  child  of  the  said  marriage 
who  shall  acquire  a  vested  interest,  then  if  the  said  C.  shall  survive 
the  said  P.  in  trust  for  her,  her  exors  or  admors,  but  if  she  shall  die  in 
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his  lifetime,  then  in  trust  as  the  said  G.  shall  by  will  appoint,  and  in 
default  thereof  [m  trutt  for  her  next  of  kin  according  to  the  Statutes  of 
DistrUmtionSy  as  if  she  had  died  intestate  and  unmarried']. — [Add  Pay- 
ment Schedule,  with  direction  to  carry  oyer  residue  of  New  Consols 
after  sale  to  raise  costs  and  £200  (outfit)  to  ^^The  account  of  the 
settlement  of  C.  on  her  marriage  with  P."] — See  Be  Cox^s  Trusts^ 
V.-C.  8.,  9  Nov.  1866,  A.  2422. 


4.  Order  in  Chambers  on  Adjourned  Petition  of  intended  Husbana 
and  Ward  of  Courts  sanctioning  her  Marriage^  and  a  Settlement 
of  her  Property  under  the  Infants^  Settlement  Act^  1855  (18  ^ 
19  r.  e.  43). 

AiTD  the  Judge  being  of  opinion  that  &c.  [approval  of  marriage  and 
settlement f  as  in  Form  2,  sup.],  doth,  pursuant  to  the  said  Act  of  Parlia- 
ment, sanction  and  approve  of  the  same  [t.^.,  the  settlement];  And 
doth  order  that  the  said  Petr  A.,  the  infant,  be  at  liberty,  upon  or  in 
contemplation  of  her  marriage  with  the  said  B.,  to  execute  the  said 
two  indentures  accordingly ;  And  it  is  ordered  that  upon  the  execution 
of  the  said  indentures  by  such  pcurties  thereto  as  the  Judge  shall  direct 
being  certified,  the  said  B.,  and  the  said  A.,  the  infant,  be  at  liberty 
to  intermarry ;  And  it  is  ordered  that  after  the  execution  of  the  said 
indentures  and  the  solemnization  of  the  said  marriage,  the  Defts  0. 
and  D.  &c.  do  transfer  £ —  Consols,  standing  in  the  books  of  the  Bank 
of  England  in  the  name  of  &c.  into  the  names  of  &c.,  the  trustees  of 
the  said  indentures,  and  that  the  said  Defts  C.  and  D.  be  at  liberty  to 
pay  the  sum  of  £ —  cash  in  their  hands  to  the  said  &c.  as  such  trustees. 
—McLean  v.  Ramsay y  Y.-C.  H.  at  Chambers,  22  Dec.  1875,  B.  1993. 

For  order,  on  joint  petition,  as  above,  extending  only  to  leave  to  marry 
and  to  outfit,  see  Hood  v.  Z.  Bridfortf  in/,  p.  1053. 

For  like  order  on  summons  by  the  intended  husband  to  approye  the  mar- 
xiage,  and  on  petition  by  the  ward  for  the  Court's  sanction  to  the  settlement, 
see  SkelUm  v.  Barstow,  Y.-O.  W.  at  Chambers,  30  March,  1858,  B.  781. 

For  order,  the  Court  being  of  opinion  that  the  marriage  will  be  fit  and 
poper,  when  the  infant  shall  have  attained  the  age  of  seventeen  years,  for 
leaye  for  petitioner  to  propose  a  proper  settlement,  and  on  the  execution  of 
a  proper  settlement,  leave  to  intermarry,  after  the  infant  has  attained  the 
age  of  seventeen,  see  Morgan  v.  Hatchell^  M.  B.,  21  July,  1855,  B.  1446. 

For  order  embodying  the  trusts,  Chamberlain  v.  (7.,  1  S.  &  G.  xxviii. 

For  order  directing  mquiries  whether  marriaee  proper,  and  for  settlement, 
under  the  former  practice,  see  Gvuld  v.  Hayes,  M.  B.,  1828,  A.  598 ;  Tempest 
V.  Ord,  L.  C,  1817,  B.  784;  and  in  case  of  male  ward,  Parker  v.  L,  De 
TMey,  M.  B.,  1831,  B.  675;  PeyUm  v.  P.,  V.-C.  1838,  B.  187 ;  and  for  the 
farther  ciders,  Parkers,  i.  De  Tabley,  1831,  B.  2940;  Peyton  v.  P.,  1838, 
B.258. 


6.  Order  sanctioning  the  Marriage  of  an  Infant  Ward,  and  an 
Advance  for  Outfit,  with  Acffournment  to  Chambers  to  approve  a 
Settlement  under  18  Sf  19  F.  c.  43. 

ITpok  the  petition  &c. ;  And  this  Court  being  of  opinion  that  the 
proposed  marriage  between  the  said  G.  and  the  Petr  E.  [the  infant 
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ward"]  is  a  fit  and  proper  marriage  for  the  said  infant,  doth  order  that 
a  proper  settlement  of  the  property  of  the  said  infant  to  be  made  upon 
or  in  contemplation  of  such  marriage  be  settled  by  the  Judge ;  And 
Let  the  said  infant  be  at  liberty  to  execute  such  settlement  under  the 
provisions  of  the  above-mentioned  Act  (18  &  19  Y.  c.  43) ;  And  Let  the 
fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto ;  and  the 
sum  of  £300  thereby  directed  to  be  paid  to  the  Petr  8.  [the  father  and 
next  friend  of  the  female  infant  E,"]  is  to  be  applied  by  him  for  the  outfi^t 
and  other  expenses  of  the  Petr  E.  incident  to  her  said  marriage,  the 
Petr  8.  by  his  counsel  undertaking  within  three  months  from  this  date 
if  the  said  proposed  marriage  shall  not  have  been  solemnized  in  the 
meantime,  to  lodge  in  Court  to  the  credit  &c.  a  sum  6f  consols  equal  in 
amount  to  the  anns  which  shall  be  sold  to  raise  the  said  sum  of  £300. 
— Best  of  petition  adjourned  to  Chambers. — [Add  Payment  8chedttle, 
Form  No.  56,  and  Lodgment  Schedule,  Form  No.  2.] — See  Exp.  Smithy 
V.-C.  H.,  23  Jan.  1874,  B.  79. 

In  this  case,  the  intended  husband  having  shortly  to  return  to  his  post 
abroad,  the  marriage,  on  evidence  that  it  was  desirable,  and  the  advance  for 
outfit,  were  at  once  sanctioned,  the  settlement  only  being  referred  to 
Chambers :  see  22  W.  E.  294. 


6.  Order  approving  Settlemeni  of  Fortune  of  Infant  {not  a  Ward)  on 
Adjourned  Petition^  under  18  ^  19  V*  c,  43. 

Upon  the  petition  of  A.,  an  infant,  by  B.,  her  mother  and  next  friend 
and  [testamentary]  guardian,  and  of  the  said  B.  on  the  —  &c. :  And 
the  Judge  being  of  opinion  that  the  settlement  proposed  to  be  effected 
as  hereinafter  mentioned  is  a  proper  settlement  to  be  made  upon  or  in 
contemplation  of  the  intended  marriage  of  the  said  infant  A.  with  C, 
in  the  petition  named,  of  the  property  of  the  said  infant  comprised 
therein,  and  that  the  indenture  marked  N.  intended  to  be  made 
between  &c.  and  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  engrossment  thereof,  is  a  proper  indenture  for  giving 
effect  to  such  settlement,  doth,  pursuant  to  the  said  Act  of  Parliament^ 
sanction  and  approve  of  the  same ;  And  Let  the  Petr  A.  be  at  liberty, 
upon  or  in  contemplation  of  her  marriage  with  the  said  C,  to  execute 
the  said  indenture  accordingly. — See  Re  MitcheUon^  M.  B.,  28  July, 
1876,  B.  1268. 

The  usual  course  is  to  make  the  order  in  Chambers  upon  summons. 


7.  Outfit  from  Fund  in  Court — Costs, 

''And  Let,  after  the  execution  of  the  said  indentures  and  the 
solemnization  of  the  said  marriage,  to  be  also  certified  [or  verified  by 
affidavit,  see  note  to  Form  2],  the  fund  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto,  the  sum  of  £' —  thereby  directed  to  be 
paid  to  the  Defts  T.  and  H.  being  towards  the  outfit  of  the  Pit  C,  ih0 
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infant,  on  her  mamage;  Tax  costs  of  &o.,  of  and  relating  to  this 
application  and  consequent  thereon,  excluding  the  costs  of  the  prepa- 
ration and  engrossment  of  the  drafts  of  the  said  indentures  (and  deed- 
poll),  but  including  the  costs  of  settling  the  said  drafts  by  the  Judge  in 
Chambers." — And  the  sums  for  outfit  and  costs  directed  to  be  paid  are 
to  be  attributed  to  the  infant's  share  not  yet  payable. — [Add  Payment 
Schedule,  Form  No.  66.] — See  Hood  v.  Z.  Brtdport^  V.-C.  K.  at 
Chambers,  16  Dec.  1859,  A.  480;  And  for  subsequent  order  to  transfer 
infant's  share  to  the  trustees,  S.  C,  27  July,  1860,  A.  1646. 


8.  Restraining  Interference  with  Infant  Ward. 

Let  Q.  of  &c.,  be  restrained  until  further  order  from  having  any 
intercourse  or  communication  with  the  infant  Pit  M.,  directly  or 
indirectly,  and  from  preventing  her  from  returning  to,  or  being  in  the 
custody  of,  H.  N.  as  her  guardian. — Re  Ormonde  Norris  v.  0.,  V.-C.  B., 
20  March,  1883,  B.  360;  W.  N.  (83)  58. 

For  form  of  petition,  see  D.  G.  F.  692. 


9.  Order  restraining  Marriage  or  Intercourse  unth  Ward. 

Let  the  infant  Pit  M.  {maU  ward)  and  L.  be  restrained  from  inter- 
marrying ;  And  Let  the  said  L.  be  restrained  from  having  any  interview 
with  the  infant  Pit  M.,  and  from  having  any  intercourse  or  communi- 
cation with  him,  directly  or  indirectly,  by  letter  or  message,  or  by  any 
messenger,  or  by  any  other  manner  whatever,  and  from  (knowingly) 
receiving  any  letter  from  the  said  infant,  or  resorting  to  any  place  for 
the  purpose,  or  with  the  view  of  meeting  him,  or  showing  to  him  that 
she  is  present ;  And  Let  the  said  infant  Pit  M.,  and  the  said  L.  be  also 
restrained  from  having  any  interview,  intercourse,  or  communication 
with  each  other,  by  the  means  aforesaid,  or  in  any  other  manner  what- 
soever ;  And  Let  —  and  ~,  and  all  other  relations  and  friends  of  the 
said  L.,  and  all  others  acting  in  privity  with  her,  be  restrained  from 
aiding  or  assisting  in,  or  procuring,  or  endeavouring  to  procure,  the 
marriage  of  the  said  infant  Pit  with  the  said  L.,  or  in  procuring,  or 
endeavouring  to  procure,  any  intercourse  or  communication  whatever 
between  them,  until  the  further  order  of  this  Court ;  And  Let  the  said 
L.  attend  the  Judge  (in  his  private  room)  at  the  Boyal  Courts  of 
Justice,  at  the  sitting  of  the  Court,  on  the  —  day  of  —  at  (ten)  o'clock 
in  the  forenoon. — See  Mortimer  v.  Wilkin,  V.-C.  W.,  19  July,  1853, 
B.  1113. 

For  like  order  as  to  female  ward,  see  ThomhUl  v.  T.,  L.  C,  5  Nov.  1852, 
B.  11,  settled  by  L.  C,  in  which  case  the  word  **  knowingly  "  was  purposely 
omitted:  Horrocks  v.  ff.,  L.  C,  20  Aug.  1808,  A.  983;  Grani  v.  O.,  L.  0. 
24  June,  1828,  A.  1652 ;  Bailey  v.  Byvea,  V.-O.  B.,  13  Nov.  1874,  A.  2673. 

In  Vemer  v.  Atkinson^  L.  0.,  12  Aug.  1876,  the  latter  part  of  the  form 
restraining  the  relatives  and  friends  was  also  omitted.  See  slLbo  Allen  v.  ^., 
V.-O.  M.,  26  July,  1876,  A.  1305,  where  '<  A.  B.,  or  any  other  clergyman" 
were  restrained. 
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For  subaequent  orders — 

(a)  that  notwithstanding  the  restraint  &c.,  petitioner's  solr  be  at  liberty 
to  oommunicate  personally,  or  by  letter,  with  uie  female  ward,  with  inquiry 
whether  a  marriage  with  petitioner  was  proper  for  the  ward,  and  for  proper 
settlements  to  be  approyed,  see  Bailey  y.  Byvea,  17  Noy.  1874,  A.  2763 ; 

(6)  that  petitioner  be  at  liberty  to  meet  the  ward  twice  a  week  in  the 
presence  of  a  lady  {named),  at  her  house  or  elsewhere,  and  to  correspond 
with  the  ward  by  letter  until  further  order,  8.  (7.,  18  Dec.  1874,  A.  3102. 

For  order  appointing  guardian  to  haye  the  custody  of  the  infant,  with 
restraint  against  his  consenting  to  the  marriage  of  the  infant  without  the 
leaye  of  the  Court,  see  Duffy.  Pulleateen,  L.  C,  10  Aug.  1795,  A.  644. 

For  order  declaring  Deft  guilty  of  a  contempt,  in  attempting  to  haye  com- 
munication with,  and  obtain  access  to,  an  imant  ward,  after  he  had  been 
seryed  with  minutes  of  injunction  to  restrain  all  intercourse,  and  for  his 
committal,  see  White  y.  Coxe,  V.-C.  P.,  16  Noy.  1861,  B.  19. 

For  orders  to  commit  for  improper  conduct  towards  infant  ward,  see 
HatcheU  y.  WhUmwey  V.-O.  S.,  8  Noy.  1861,  A.  2112;  MeldoUt  y.  Portbury, 
V.-C.  W.,  22  March,  1872,  B.  1070;  Smith  v.  LewU,  V.-C.  B.,  17  Feb.  1876, 
B.  193. 

For  declaration  that  A.  had  been  guilty  of  a  contempt  in  oontriying  and 
attempting  to  procure  the  ward  to  be  clandestinely  taken  out  of  the  oustody 
of  her  mother  and  guardian  and  married  to  his  brother,  without  leaye  of 
the  Court,  and  in  corrupting  the  infant*s  unde  to  assist  him,  and  order  that 
A.  stand  committed,  and  ward  not  to  be  married  without  leaye,  see  ViUareal 
y.  MellUh,  L.  C,  4  Aug.  1741,  B.  417. 

For  like  declaration  of  A.'8  contempt  as  an  abettor,  and  it  being  alleged 
in  affidayit  of  A.  that  he  was  not  acquainted  with  the  fact  of  C.  being  a 
ward  of  Court  until  — ,  and  it  being  alleged  on  his  behalf  that  what  A.  did 
subsequently  to  that  day  was  under  the  belief  that  a  marriage  irreyocable, 
howeyer  irregular,  had  been  in  fact  contracted  between  infant  Pit  C.  and  B., 
the  Court  did  not  under  the  circumstances  think  fit  at  present  to  order  A.  to 
be  committed  for  such  contempt.  Injunction  restraining  A.  from  haying 
any  interview,  intercourse,  &c.  [see  Form  9,  aup.],  without  the  sanction  of 
Court.  Order  to  be  without  prejudice  to  the  contempt  which  A.  had  com- 
mitted as  aboye  mentioned,  and  without  prejudice  to  any  further  order  the 
Court  might  make  touching  such  contempt :  Henry  y.  Wyaity  V.-C.  B.,  18 
March,  1871,  A.  1123. 

For  order  to  discharge  A.  from  his  contempt,  see  8.  C,  25  March,  1871, 
A.  706. 

In  Hors/all  y.  Huihert,  V.-O.  B.,  the  following  orders  were  made : — 

Order  restraining  principal  and  conniying  parties  from  all  intercourse  with 
ward,  29  Noy.  1870,  A.  2840. 

Order  for  principal  and  conniving  parties  to  attend  the  V.-C,  A.  2833. 

Order  for  principal  to  attend  V.-C.,  and  for  substituted  service  of  same 
order,  2  Dec.  1870,  A.  2869. 

Order  for  committal  of  conniying  parties  to  (City)  Prison,  2  Dec  1870, 
A.  2910. 

Order  for  infant's  next  friend  to  proceed  to  Scotland  and  bring  her  back, 
10  Dec.  1870,  A.  2947. 

Order  for  principal  to  attend  V.-C,  and  directing  service  in  Scotland, 
10  Dec.  1870,  A.  2960. 

Order  for  party  suspected  of  conniyance  to  attend  V.-C,  13  Dee.  1870, 
A.  2968. 

Order  for  committal  of  principal  to  (City)  Prison,  16  Dec.  1870,  A.  2996. 

Order  of  L.  C  dismissing  appeal  petition  by  conniying  parties  for  release, 
16  Dec.  1870,  A.  3099. 

Order  for  release  of  conniying  parties,  and  taxation,  and  payment  of  costs, 
20  Dec.  1870,  A.  3063. 

Order  for  release  of  principal  party  concerned,  on  undertaking  and  pay- 
ment of  costs,  14  March,  1871,  A.  578. 

Order  dismissing  with  costs  petition  for  leaye  to  marry  infant  Pit,  29  April, 
1871,  A,  1751. 
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10.  Order  Nisi  to  commit  for  Contempt  in  interfering  with  a  Ward. 

Upon  motion  &c.,  Let  F.  stand  oommitted  to  Holloway  prison  for 
ber  contempt  in  not  complying  with  the  provisions  of  the  said  orders, 
whereby  the  said  F.  was  restrained  from  interfering  with  the  infant  Y., 
and  from  having  any  interview  &o.  [see  Form  9,  9up.\  without  leave 
of  the  Court,  and  from  removing  the  said  infant  out  of  the  jurisdiction 
of  the  Ck>urt,  and  from  preventing  him  from  being  in  the  custody  of 
his  guardian,  unless  the  said  F.,  having  notice  hereof,  shall  at  the 
sitting  of  the  Court,  before  the  Bight  Hon.  the  H.  B.,  on  &c.,  show 
good  cause  to  the  contrary. — Castel-Floriie  v.  Qriesbauer^  M.  H., 
19  April,  1876,  A.  651. 


11.  Committal  for  Improper  Conduct  towards  the  Person  of  a  Ward, 

Whebeab  by  an  order  dated  &c.,  it  was  ordered  that  the  Deft  T.  by 
himself  or  his  counsel  should  attend  the  Court  to  show  cause  why  he 
should  not  be  committed  to  HoUoway  prison  for  his  contempt  of  Court 
for  his  conduct  with  regard  to  the  property  and  person  of  the  infant 
Pit  S. ;  And  the  Deft  T.  this  day  attending  in  person  and  by  his  counsel 
accordingly,  upon  hearing  coimsel  &c.  and  upon  reading  &c. ;  And  this 
Court  being  of  opinion,  upon  consideration  of  the  facts  disclosed  by 
the  said  affidavits,  that  the  Deft  T.  has  been  guilty  of  a  contempt  of 
this  Court  by  reason  of  his  improper  conduct  towards  the  person  of  the 
infant  Pit  8.,  Let  the  Deft  T.  stand  committed  to  Holloway  prison  for 
his  said  contempt.— /SJfiy^  v.  Haswell,  Y.-C.  S.,  27  May,  1870,  B.  1240. 

For  like  order  for  committal  of  contemner  and  his  father,  see  Highitt  v. 
Dampier,  Y.-O.  M.,  20  Nov.  1876,  A.  1686. 


12.  Habeas  Corpus  to  bring  up  Prisoner  in  Contempt  for  Misconduct 

towards  a  Ward. 

Upon  motion  &c.  by  counsel  for  L.  of  &c.,  who  alleged  that  the  said 
L.  was  a  prisoner  in  Holloway  prison  for  his  contempt  of  this  Court  in 
procuring  the  infant  Pit  H.  to  abscond  with  him,  and  is  desirous  of 
being  discharged  therefrom,  and  upon  hearing  counsel  for  the  Deft 
Vf.  H.,  this  Court  doth  order  that  a  habeas  corpus  do  issue  directed  to 
the  gOTemor  of  HoUoway  prison  to  bring  the  said  L.  to  the  bar  of  this 
Court  at  the  hour  of  —  iu  the  afternoon  of  &c. — Hunt  v.  J7.,  Y.-C.  M., 
17  Nov.  1876,  A.  1773. 


13.  Htssband  committed — Inquiry  as  to  Abettors. 

Let  P.  stand  committed  to  Holloway  prison  for  his  contempt  in 
marrying  (the  Pit  A.  the  infant)  a  ward  of  this  Court ;  And  Let  an 
inquiry  be  made  by  whom,  and  where,  the  Pit  was  placed  at  school, 
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immediately  previous  to  her  marriage  with  the  said  P.,  and  where 
they  were  married,  and  bj  whom,  and  who  applied  to  the  minister  to 
publish  the  banns,  and  how  far  any  of  the  family  with  whom  the  Pit 
was  placed  for  her  education,  their  servants  and  domestics,  were 
previously  to  the  transaction  aiding  or  privy  to  such  marriage,  and 
what  fortune  the  Pit  is  entitled  to. — Lambey,  Z.,  L.  C,  10  June,  180I| 
B.  525. 


14.  Hv^band  committed — Minister  and  Witnesses  to  attend  Court. 

Dbolakb  that  W.,  in  the  petition  named,  has  committed  a  contempt 
of  this  Oourt  in  procuring  the  Pit  8.,  the  infant,  to  abscond  with  him 
from  the  house  of  B.  W.,  and  H.,  his  wife,  the  stepfather,  and  the 
mother  and  guardian  of  the  said  infant  at  — ,  and  in  procuring  the 
ceremony  of  marriage  to  be  solenmized  between  him  the  said  W.  and 
the  said  infant,  without  the  leave  of  this  C!ourt ;  And  Let  the  said  W. 
stand  committed  to  Holloway  prison  for  such  contempt ;  And  Let  J.  B. 
and  8.  W.,  the  witnesses  at  such  alleged  marriage,  and  the  Bev.  G., 
the  curate  of  &c.,  attend  this  Oourt  on  the  matter  of  the  said  petitian 
on  AcShepheard  v.  WiUon,  V.-O.  W.,  29  May,  1845,  B.  877. 

For  forms  of  application,  see  D.  C.  F.  693,  694. 

For  inquiry,  *'  whether  the  infant  has  contracted  a  valid  marriage,"  and 
if  80,  order  for  settlement  and  transfer  of  fund  in  Oourt  to  trustees,  see 
Vider  v.  Parrott,  L.  C.  1827,  B.  621. 

For  inquiry  limited  to  validity  of  the  marriage,  see  Heath  v.  Lake^  Y.-C. 
E.,  21  Jan.  1842,  B.  297;  Kent  v.  Burgess,  11  Sim.  363. 

For  order  for  settlement  after  marriage  of  female  ward  without  leave  of 
the  Oourt,  so  as  to  exclude  the  interference  of  the  husband  during  her  life, 
see  Wade  v.  ScruUm,  L.  C,  2  March.  1816,  B.  645,  1235,  1554. 

For  order  directing  inquiry  whether  marriage  valid,  and  if  valid,  ordering 
a  proper  settlement,  to  be  approved  of  by  the  Judge,  of  the  infant*8  fortune, 
upon  trusts  stated  in  the  order,  viz.,  the  income  of  the  said  infant's  fortune 
accruing  from  and  after  her  marriage  to  be  paid  to  her  during  her  life  for 
her  separate  use,  and  with  restraint  upnon  anticipation  during  coverture; 
after  her  death  the  capital  to  be  held  in  trust  for  the  issue  of  the  said 
marriage  as  the  husband  and  wife  should  jointly  by  deed  appoint ;   and  in 
default  of  such  joint  appointment,  as  the  wife,  if  she  should  survive,  should 
by  deed  or  will  appoint ;   and  in  default  of  such  appointment,  among  the 
children  of  the  marriage  equally,  to  vest,  as  ^to  sons,  on  attaining  twenty- 
one,  and  as  to  daughteris  on  attaining  that  age  or  marriage ;   and  in  de&mt 
of  children  attaining  a  vested  interest,  as  the  wife  should,  notwithstanding 
coverture,  by  will  appoint ;  and  in  default  of  appointment,  among  the  next 
of  kin  of  the  wife,  according  to  the  Statute  of  Distributions,  exduding  her 
said  husband,  as  if  she  were  sole  and  unmarried ;  such  settlement  to  contain 
the  usual  provisions  for  advancement,  maintenance,  and  accumulation,  and 
usual  powers  for  the  appointment  of  new  trustees,  and  for  their  indemnity, 
and  also  to  contain  a  provision  for  the  issue  of  any  future  marriage  which 
might  be  contracted  by  the  said  infant,  and  a  covenant  to  settle  all  property 
of  the  said  infant  to  be  acquired  during  the  joint  lives  of  herself  and  her 
husband  to  the  amoimt  of  JtlOO  at  any  one  time,  upon  similar  trusts ;  proper 
persons  to  be  the  trustees  of  such  settlement,  to  be  approved  by  the  Judge ;  the 
husband  and  all  proper  parties  as  the  Judge  should  direct  to  execute  such 
settlement  accordingly,    l^ayment  by  husband  to  the  petitioner  T.  (trustee 
of  testator* $  toiU),  and  to  F.,  tne  Pit's  next  friend,  of  their  costs  of  the  motion 
to  commit,  and  the  ^tition  for  a  settlement,  and  consequent  thereon,  except 
the  costs  of  the  inquiry  respecting  the  infant's  fortune  and  of  the  said  settle- 
ment, such  costs  to  be  taixed  &c.    Copies  of  the  several  affidavits,  together 
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witih  a  oopj  of  this  order,  to  be  laid  before  Her  Majest^^'s  A.  G.  in  order  that 
he  might,  if  he  should  think  fit,  prosecute  the  husband  for  perjury  in  making 
the  declaration  referred  to  in  the  aCELdayit  of  &c. :  see  Jes^ett  y.  Tozert  M.  B. 
1853,  A.  2724. 

Upon  motion  to  commit  &c.,  and  the  husband  personally  expressing  his 
willin^ees  to  make  a  settlement  of  all  the  infant's  property,  for  order 
directmg  a  proper  settlement  to  be  approyed,  and  a  transfer  of  the  property 
comprised  in  such  settlement  to  the  persons  for  that  purpose  to  be  named  in 
the  certificate ;  payment  by  the  huslmnd  of  the  costs  of  the  application  and 
of  the  reference ;  and  the  application  for  his  committal  to  stand  oyer,  see 
Trevena  y.  Juleff,  M.  E.,  28  March,  1865.  B.  613. 

For  order  for  B.  and  C.  and  Pit.  A.  the  infant  (alleged  to  be  now  the  wife 
of  B.)  personally  to  attend  [as  in  Form  1,  Sect.  VI.  (ii.),  aup,  p.  1(>47],  see 
Vincent  y.  Carney,  1841,  B.  1171;  Scruttan  y.  Spenceman,,  V.-C.  W.,  1854, 
B.  761 ;  and  see  Mortimer  y.  Wilkin ;  Shepheard  v.  lf7/son,  Forms  9,  14, 
9up,  pp.  1053,  1056. 

For  order  for  leaye  for  ward,  enceinte  by  the  intended  husband,  to  marry, 
at  Boulogne  or  in  Englimd,  see  M,  y.  C,  Y.-O.  K.,  8  Noy.  1852,  A.  16. 


16.  Infant  apprehended  for  Breach  of  Order  to  attend. 

Whereas  by  an  order  &o.,  It  was  ordered  that  the  infant  Pit  D.  and 
W.  should  reepectiyely  personally  attend  the  Judge  in  his  priyateroom 
adjoining  his  Court  at  &e.,  on  &c.,  at  10  o'clock  in  the  forenoon ;  And 
whereaa  the  infant  Pit  D.  and  the  said  W.  haye  not  obeyed  the  said 
order,  although  they  were  duly  seryed  therewith,  as  appears  by  the 
affidavit  of  &c. ;  And  whereas  on  counsel  for  the  said  W.  this  day 
moving  this  Court  that  the  said  order  might,  as  to  the  said  W.,  be 
discharged  in  the  presence  of  counsel  for  E.,  the  father  and  next  friend 
of  the  said  Pit,  This  Court,  taking  notice  that  the  said  infant  Pit  D. 
was  not  personally  present  and  had  not  attended  as  directed  by  the 
said  order,  doth  order  that  the  Serjeant-at-Arms  attending  this  Court 
do  apprehend  the  infant  Pit  D.  and  bring  him  to  the  bar  of  this  Court 
at  the  sitting  of  the  Court  on  &c. — See  Dawson  y.  Thomson^  V.-C.  W., 
3  May,  1865,  A.  758  ;  12  L.  T.  176. 


16.  Husbandj  undertaking  to  execute  Settlement^  discharged. 

Ahd  the  said  W.  by  his  counsel  undertaking  to  execute  such  settle- 
ment as  the  Court  shall  direct,  and  to  hold  no  communication  with  the 
Pit  8.,  the  infant,  his  alleged  wife,  until  such  settlement  sheJl  have 
been  duly  executed,  and  by  consent  of  B.  W.,  and  H.,  his  wife  (by 
their  counsel),  Let  the  Petr  W.  be  discharged  out  of  the  custody  of  the 
keeper  of  HoUoway  Prison,  as  to  his  contempt  in  this  action. — See 
Shepheard  v.  WiUon,  1844,  B.  925. 

For  orders  for  committal  of  husband  and  abettor,  the  latter  superseded  as 
J.  P.  and  degraded  as  barrister,  with  directions  for  securing  ward's  prui>ert^, 
see  Hughes  y.  Science,  20  March,  1740,  A.  229 ;  leaye  for  abettor  to  visit  Ms 
son,  S.  C,  8  Ap.  1740,  A.  310;  restraining  from  acting  as  barrister,  8,  C, 
24  Ap.  1741,  A.  339 ;  for  husband  to  lay  proposals  for  settlement,  ^S.  C,  30 
May,  1741,  A.  425  ;  and  where  abettor  obtained  hcence  on  false  affidavit  of 
being  guardian,  see  Moore  v.  M.,  6  Ap.  1740,  B.  135 ;  19  March,  1740,  B.  94 ; 
8  May,  1741,  B.  270. 
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And  for  orders  for  oommitting  hasband,  see  WelUsUy  v.  D,  Beaufort^  L.  C, 
July,  1831.  B.  1852  ;  Walker  v.  Strickland,  L.  C,  July,  1829,  B.  2173 ;  MaXleU 
y.  BousCy  L.  0.,  July,  1798,  B.  529;  and  for  inquiry,  as  to  guardian  and 
prosecution  for  conspiracy,  8.  C. 

17.  Discharge  on  Undertakings  of  the  Contemner  and  his  Father. 

*^  Upon  the  petition  of  0.  &c.,  and  the  said  0.,  by  his  counsel,  under- 
taking not  to  intermarry  with  the  Pit  T.,  the  infant,  nor  to  have  any 
interview  &c.  [Forms  8  and  9,  p.  1 053],  without  the  sanction  of  theOonrt; 
And  E.,  the  father  of  the  Petr,  being  present  in  Court,  and  personally 
undertaking  that  the  costs  hereby  directed  to  be  taxed  shall  be  paid  in 
forty-eight  hours  after  the  date  of  the  certificate  of  taxation ;  and  also 
personally  undertaking  that  the  said  0.  shall  not  have  any  iatercourse, 
interview,  or  communication  with  the  said  infant  as  aforesaid,  and 
having  signed  the  registrar's  book  accordingly,  Let  the  said  C.  be 
discharged  out  of  custody  of  the  keeper  of  HoUoway  Prison"  (as  to  his 
said  contempt). — ^Direction  for  0.  to  pay  all  the  costs,  and  the  discharge 
to  be  without  prejudice  to  any  further  order  touching  the  oontempt. — 
Injunction  continued. — See  ThomhiU  v.  T.,  L.  C,  9  Dec.  1854,  B.  107. 

For  order  refusing  to  reverse  an  order  of  the  Y.-C,  by  which  a  motion  by 
the  contemner  for  his  discharge  out  of  custody  was  refused,  and  pa3rment  of 
the  costs  of  such  motion  by  the  contemner  directed,  see  Smith  v.  Lewia^  0.  A., 
7  July,  1876,  B.  1256. 


18,  Settlement  ajf^  Marriage  of  Ward — Contempt  condoned. 

And  it  appearing  that  the  said  infant  Pit  F.  G.  H.,  then  F.  Q-.,  had 
on  &c.,  contracted  a  valid  marriage  with  the  said  H.  l_the  husband]j  but 
without  the  knowledge  or  consent  of  her  guardians,  or  the  sanction  of 
this  Oourt,  and  that  at  the  time  of  such  marriage  the  said  infant  Pit 
was  residing  with  her  guardian,  the  Deft  A.  T.,  at  &c.,  and  that  for 
upwards  of  twelve  months  previous  thereto  the  said  infant  Pit  had 
accepted  the  addresses  of  the  said  H.,  with  the  knowledge  and  consent 
of  the  said  infant's  guardians,  and  of  the  father  of  the  said  H.,  with 
a  view  to  a  marriage  when  the  said  parties  should  have  attained  a 
maturer  age,  under  the  circumstances  the  Judge  being  of  opinion  that 
the  setUements  proposed  to  be  effected  by  the  deeds  dated  &c.,  respec- 
tively, constitute  a  proper  marriage  settlement  of  the  fortune  of  the 
said  infant,  F.  G.  H.,  doth  order  that  the  said  deeds,  being  the  deeds 
of  conveyance  and  settlement  hereinbefore  referred  to,  be  respectively 
executed  by  the  said  H.  and  F.  G.  H.,  his  wife ;  and  that  B.,  C,  and 
P.  [trustees'],  be  at  liberty  to  execute  such  deeds  as  trustees  of  the  said 
settlement. — Costs  to  be  taxed  and  paid  by  trustees  out  of  settlement 
funds.— Tboto/ V.  Dickenson,  V.-O.  H.,  11  Nov.  1876,  B.  1760. 

19.  In/ant  Ward  to  be  at  liberty  to  re-marry. 

Upon  the  further  hearing  of  the  petition  of  the  Pit  and  L.  on  &o., 
preferred  unto  this  Oourt,  and  upon  hearing  counsel  for  the  Fetrs  and 
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for  the  respondents  &c.,  and  upon  reading  the  petition  &c.,  the 
Master's  certificate,  whereby  it  is  certified  to  be  doubtful  whether  a 
valid  marriage  has  been  solemnized  between  W.  and  B.,  Let  the  said 
W.  and  B.  be  at  liberty  to  re-mairy,  and  the  fact  of  such  re-marriage 
is  to  be  certified ;  And  Let  the  restraint  imposed  upon  the  said  W.  by 
the  order  dated  &c.y  be  continued  until  &c. ;  And  Let  an  inquiry  be 
made  of  what  the  fortune  of  the  said  W.  consists,  and  whether  any 
and  what  settlement  or  proyision  ought  to  be  and  can,  imder  the 
power  of  advancement  contained  in  the  will  of  F.  or  otherwise,  be 
made  on  the  said  W.  and  B.,  his  wife,  and  the  issue,  if  any,  of  their 
marriage ;  And  the  rest  of  the  petition  stands  adjourned. — Re  Wood^ 
Brooking  ▼.  B.,  Chitty,  J.,  28  March,  1882,  B.  542.. 


NOTES. 
MAKKTAOE  OF  WARD  OF  COXTBT — 0017TE1CPT  OF  CX)X7BT. 

Marriage,  or  connivance  at  marriage,  with  a  ward,  male  or  female,  without 
obtaining  leave  from  the  Court,  is  a  contempt  on  the  part  of  the  principal 
and  all  persons  engaged  in  the  transaction,  including  the  clergyman,  which 
will  be  punished  by  committal  (or,  in  the  case  of  a  peer  or  peeress,  by  seques- 
tration :  see  Eyre  v.  C.  Shafteehury,  2  L.  C.  Eq.  693,  766 ;  1  L.  C.  7th  ed., 
473,  600):  see  Prieetley  v.  Lamb,  6  Ves.  421;  Millet  v.  Bowse,  7  Ves.  419; 
Bathnret  v.  Murray ,  8  Ves.  74 ;  Be  Anne  Walker y  LI.  &  Goo.  t.  Sugd.  299, 
and  cases  cited  in  Eyre  v.  C  Sha/Usbury,  2  L.  G.  Eq.  693,  761 ;  1  L.  0.  Eq. 
7th  ed.,  473,  603. 

In  flagrant  cases  the  jurisdiction  is  not  confined  to  committal  for  contempt, 
bat  prosecutions  for  conspiracy  or  perjury  (in  making  a  false  declaration  as 
to  ace  or  oonsent)  may  also  be  directed :  see  Ball  v.  Couite,  1  Y.  &  B.  292  ; 
Waae  v.  Broughtony  3  V.  &  B.  172 ;  Millet  v.  Bowsey  7  Ves.  419 ;  and  see  CtoD 
V.  BenneU,  22  W.  B.  819;  31  L.  T.  83;  Jessett  v.  Tozer,  aup.  pp.  1066,  1067. 

It  is  no  excuse  that  the  offending  parties  were  ignorant  that  the  infant 
was  a  ward  of  Court:  Herbert' a  Casey  3  P.  Wms.  116 ;  Moor  v.  if.,  Bam. 
CL  404 ;  2  Atk.  167 ;  Nicholetm  v.  Squirey  16  Ves.  269 ;  or  that  the  infant 
had  a  parent  or  guardian :  Butler  v.  Freemany  Amb.  301 ;  or  it  seems, 
if  the  marriage  be  improper,  that  they  have  consented :  Wellesley  v.  Beaufort y 
2  Buss.  1,  29 ;  L,  BaymaruTa  Caaey  Ca.  t.  Talb.  68.  The  endeavour  to  marry 
without  leave  is  e(}uaJly  a  contempt :  Warter  v.  Yorkey  19  Ves.  463 ;  as  also 
a  mairiaee  which  is  invalid :  Sailea  v.  Savignon,  6  Ves.  672  ;  and  in  the  case 
of  a  fem^e  ward  whose  marriage  without  leave  was  foimd  to  be  invalid,  a 
marriage  by  banns  has  been  directed :  Bathurat  v.  Murray,  8  Ves.  74 ;  and 
see  Be  Walker,  LI.  &  Goo.  t.  Sugd.  299. 

In  Be  Murray  y  3  Dr.  &  War.  83,  the  private  marria^  of  a  male  ward  was 
directed  to  be  re-celebrated ;  but,  on  the  other  hand,  m  Warter  v.  Torke,  19 
Ves.  461,  the  Court  directed  proceedings  to  be  instituted  for  nullity  of 
marriage  with  the  male  ward  at  the  expense  of  his  estate. 

In  the  case  of  an  attempted  marria^  with  a  ward,  not  only  the  marriage 
but  also  all  intercourse  or  communication,  either  personal  or  by  letter, 
between  the  parties,  will  be  restrained :  Dawaon  v.  TJiompaon,  12  L.  T. 
178;  jL.  Shipbrofok  v.  X.  Hinchinbrooky  2  Dick.  647;  and  see  aup.  Forms  8;  9; 
and  see  Smith  v.  5.,  3  Atk.  307,  where,  on  an  application  for  a  retiun  of 
letters,  a  distinction  seems  to  have  been  drawn  between  such  as  contained  a 
promise  of  marriage  and  "  billeta-douxy  or  letters  of  civility." 

The  husband  who  has  been  committed  for  contempt  in  marrying  a  ward  of 
Conrt  will  not  be  discharged  until  a  certificate  that  the  marriage  is  valid  has 
been  produced,  and  a  proper  settlement  has  been  prepared,  approved,  and 
executed,  and  payment  by  him  of  the  costs :  see  Cox  v.  Bennett,  22  W.  B. 
819;  31  L.  T.  83;  Field  y.  Brown,  17  Beav.  146;  Millet  y.Bowaeyl  Yea.  419; 
Stewena  y.  Savage,  1  Vee.  jim.  164. 
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Although  a  marriAge  without  consent  may  not  from  its  drcumstanoes  call 
for  punishment  by  committal,  it  is  for  all  purposes  of  jurisdiction  over  the 
female  ward's  property  a  contempt :  Martin  y.  Foster^  7  D.  M.  &  Q.  98. 

SETTLEMENT  DIRECTED  BT  COUBT. 

The  provisions  of  the  settlement  which  is  directed  by  the  Court  upon  the 
marriage  of  an  infant,  will  vary  according  as  the  marriage  has  taken  place 
with  the  consent  of  the  Court,  or  is  a  contempt ;  and  if  a  contempt,  whether 
it  is  aggravated  or  comparatively  innocent :  see  Simpson,  Infants,  342,  and 
cases  Uiere  cited ;  Davidson,  Conv.  vol.  iii.  p.  654. 

If  the  contempt  has  been  flagrant,  the  rule  has  been  to  exclude  tiie 
offending  husband  by  the  settlement  from  all  interest  in  the  wife's  fortune  : 
Kent  V.  Burgess y  11  sim.  361 ;  Wade  v.  Ilopkinson^  19  Beav.  613 ;  unless  the 
exclusion  of  the  husband  would  be  clearly  to  the  detriment  of  the  ward, 
whose  interest  must  be  regarded  rather  than  the  punishment  of  the  offending 
husband :  Birkett  v.  Hibh^,  3  M.  &  E.  227 ;  and  see  Martin  v.  Faster,  7 
D.  M.  &  G.  98. 

Where  the  contempt  is  not  very  aggravated,  a  portion  of  the  wife's  income 
is  sometimes,  though  rarely,  given  to  the  husband  during  coverture :  Bathursi 
V.  Murray,  8  Yes.  74  ;  and  generally,  under  such  circumstances,  a  settlement 
more  favourable  to  the  husband  will  be  directed :  Richardson  v.  Merrifieldy  4 
Dr.  &  S.  161.  Even  in  flagrant  cases  the  wife  has  not  been  deprived  of  all 
power  of  benefiting  him  by  will :  Millet  v.  Bowse,  7  Ves.  4 19. 

And  in  [Vilkmson  v.  Joughin,  41  L.  J.  Ch.  234,  where  both  husband  and 
wife  were  ignorant  when  they  married  that  she  was  a  ward  of  Court,  the 
property  was  settled  upon  her  for  life,  for  her  separate  use.  with  remainder 
to  her  children,  with  power  to  appoint  the  property  by  will  to  her  husband 
for  life. 

Where  a  male  ward  has  been  married  without  leave  his  property  will  not 
be  settled  so  as  entirely  to  exclude  the  offending  wife :  Be  Murray,  3  Dr.  & 
W.  83. 

The  trustees  of  the  settlement  should  be  persons  with  whom  the  parties 
can  hold  friendly  intercourse,  and  persons  personally  distasteful  to  the  wife 
ought  not  to  be  imposed  upon  her  as  trustees :  Be  Sampson  and  Wall,  26 
Ch.  D.  482,  C.  A. 

The  Court  retains  control  over  the  property  of  a  ward  after  she  attains 
twenty -one,  while  it  remains  in  Court :  Austen  v.  Ha/sey,  2  Sim.  &  S.  123,  n. ; 
Be  Anne  Walker,  LI.  &  Goo.  t  Sugd.  p.  325;  and  where,  by  postponing  her 
marriage  until  that  time,  she  has  effected  an  improvident  settlement,  su(di 
settlement  has  been  reformed:  Money  v.  M.,  3  Drew.  256;  Long  v.  Z.,  2 
Sim.  &  S.  109.  She  has  not  been  permitted  to  defeat  the  provisions  of  a 
settlement  sanctioned  on  her  behalf  by  the  Court  during  her  minority,  by 
substituting  others  after  she  has  attained  twenty-one :  Hobson  v.  Ferrahy,  2 
Coll.  412  ;  Blackie  v.  Clark,  16  Beav.  597.  So  also  proposals  for  a  settlement 
laid  before  the  Court  upon  an  application  for  leave  to  marry  have  been 
enforced  as  a  contract  entered  into  with  the  Court,  in  the  allsenoe  of  any 
settlement  bond  fide  and  properly  substituted  for  it :  Cock  v.  Fryer,  1  Ha. 
498. 

And  as  to  the  continuing  powers  of  the  Court  over  the  property  of  a  ward 
married  without  sanction,  subject  to  the  rights  and  interests  of  persons  who 
have  since  come  into  esse,  see  Cave  v.  C,  15  Beav.  227. 

The  offending  husband  was  not  permitted  to  purge  his  contempt  in  marry- 
ing the  ward  without  the  consent  of  the  Court,  except  upon  the  terms  of 
making  a  proper  settlement  of  her  property :  Ball  v.  Coutts,  1  V.  &  B.  292 ; 
Field  V.  Brown,  17  Beav.  146 ;  failing  whicn  the  Court  declined  to  make  any 
order  as  to  the  payment  of  her  dividends  on  funds  in  Court :  Cator  v,  Mason^ 
2W.  B.  667. 

But  it  has  been  held  that  the  Court  has  no  jurisdiction  to  compel  a  ward  to 
make  a  settlement  of  his  or  her  property :  Leigh  v.  L,,  40  Ch.  D.  290,  C.  A. ; 
or  to  interfere  with  her  marriage  after  she  has  attained  twenty-one.  make 
her  sign  any  settlement,  or  refuse  to  give  her  her  money  immediately  after  she 
attains  twenty-one.  And  in  Bolton  v.  B.,  23  July,  1881,  A.  1047 ;  (1891)  3 
Ch.  270,  the  Court  of  Appeal  discharged  an  order  made  by  the  Court  below 
after  the  ward  had  attained  twenfy-one,  refusing  leave  to  many,  and 
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directmg  a  settlement;  and  quare  whether  the  JTirifldiotion  against  the 
hnsband  can  now  be  exerciBea  having  regard  to  the  proyisionB  of  the 
Married  Women's  Property  Act,  1882  (v.  aup.  Chap.  XXXYII.  p.  915 

The  jurisdiction  of  the  Court  to  protect  the  interests  of  wards  upon  their 
marriage  is  not  excluded  by  the  fact  that  the  ward  is  domiciled  in  Scotland 
or  elsewhere  where  a  wife  has  no  equity  to  a  settlement :  Re  Tweedahy  Joh. 
109. 

Where  the  marriage  is  a  contempt,  the  Court  has  refused  to  permit  the 
wife's  fund  to  be  trEmsferred,  even  after  twenty-one  and  with  her  consent, 
until  such  a  settlement  as  the  Court  thought  discreet  and  proper  under  the 
drcumstanoes  had  been  made :  Martin  y.  Foster,  7  D.  M.  &  Qt,  98 ;  Gynn  y. 
Oilbardf  1  Dr.  &  S.  366  (overruling  Leeds  y.  Bamardiston,  4  Sim.  538,  where, 
upon  the  application,  after  she  attained  twenty-one,  of  husband  and  wife, 
married  wimout  the  Court's  consent,  the  funds  were,  upon  her  consent  being 
taken,  transferred  to  the  trustees  of  a  settlement  made  without  the  sanction 
of  the  Court). 

And  see  Biddies  y.  Jacksanj  3  D.  &  J.  544 ;  26  Beav.  282,  where  the  marriage 
haying  been  fourteen  days  after  the  female  ward  attained  twenty -one,  and 
the  l£  B.  haying  treated  the  marrii^  as  a  contempt,  the  L.  JJ.  refused  to 
do  more  than  oruer  payment  of  the  income  to  the  husband  durins  the  joint 
Hvee  of  liiTTiaftlf  and  wife,  or  until  further  order,  without  prejudice  to  any 
question.  

But  in  White  v.  Herriek,  4  Ch.  345,  followed  in  8ama  y.  Cronin,  22  W.  E. 
204 ;  29  L.  T.  885,  the  right  of  a  ward,  who  married  the  day  after  she  attained 
twenty-one,  to  a  transfer,  without  settlement,  of  a  small  fund,  standing  in 
Court  to  her  separate  use,  upon  her  separate  examination,  was  treated  as 
established  by  tonghcUom  y.  Pearce,  3  D.  &  J.  544,  n. ;  and  see  Leigh  y. 
X.,  40  Ch.  D.  290,  C.  A.,  sup.  p.  1060. 

As  to  the  validity  of  marriage  settlements,  by  infants  before  18  Sb  19  Y. 
c.  43,  and  that  the  Court  had  no  further  power  than  was  possessed  by  the 
inhnts  themselves,  or  by  their  parents  and  guardians  on  their  behalf,  of 
effectually  binding  their  property,  though  the  husband  of  the  female  ward 
might  have  been  held  boimd,  see  Field  v.  Moore,  7  D.  M.  &  G.  691,  706, 721 ; 
Davidson's  Conv.,  vol.  iii.  pp.  647 — 651. 


OTFAIVTS'  SETTLEMENT  AOTT. 

By  the  Infants'  Settlement  Act,  1855  ri8  A 19  Y.  o.  43),  extended  to  Ireland 
W  23  &  24  Y.  c.  83,  s.  1,  an  infant  witn  the  sanction  of  the  Court  {now  the 
dnanoery  Division  of  the  High  Court  of  Justice),  may,  upon  or  in  contempla- 
tion of  marriage,  settle  his  or  her  property,  or  property  over  which  he  or  she 
has  any  power  of  appointment,  whether  real  or  personal,  in  possession,  rever- 
sion, remainder,  or  expectancy;  and  every  conveyance,  &c.  or  contract,  &c., 
so  executed  by  the  infant,  is  to  have  the  same  effect  as  if  he  or  she  were  then 
twenty-one,  if  the  power  does  not  prevent  its  exercise  by  an  infant. 

Property  acquired  by  the  settlor  imder  the  will  of  a  person  who  dies  after 
the  execution  of  the  settlement  is  property  ''in  expectancy"  within  the 
meaning  of  this  section :  Be  Johnson,  Moore  v.  J,,  (1891)  3  Ch.  48. 

By  sect.  2,  the  death  of  an  infant  under  twenty-one  avoids  any  appoint- 
ment or  disentailing  assurance  executed  under  the  Act. 

By  Beet.  3,  the  sanction  of  the  Court  to  any  such  settlement,  or  contract 
for  settlement,  may  be  ^ven  upon  petition  (now  by  summons)  by  the  infant 
or  guardian,  without  smt ;  and  if  there  be  no  guardian,  the  Court  may  require 
one  to  be  appointed,  or  not,  as  it  shall  think  fit ;  and  also  may  require  any 
persons  interested,  or  appearing  to  be  interested,  to  be  served  with  notice  of 
such  petition. 

By  sect.  4,  the  powers  of  the  Act  are  not  applicable  to  males  imder  twenty, 
nor  to  females  under  seventeen :  and  see  Be  Phillips,  34  Ch.  D.  67. 

Some  doubt  was  expressed  in  Be  Strong,  5  W.  K.  107 ;  26  L.  J.  Ch.  64 ; 
2  Jur.  N.  S.  1241,  whether  an  application  under  this  Act  made  the  infant  a 
ward  of  Court,  so  as  to  render  it  necessary  to  inquire  into  the  propriety  of 

VOL.  n.  3  z 
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the  proposed  mairiMe,  as  well  aa  into  the  propriety  of  the  propoeed  settie- 
ment :  and  see  Re  DaUon^  6  D.  M.  ft  G.  201 ;  out  aocording  to  the  present 
practice  the  infant  does  not  thereby  become  a  ward  of  Court. 

By  0.  LY,  2  (10),  applications  under  the  Act  for  the  settlement  of  any 
property  of  an  infant  on  marriage  may  now  be  made  by  summons  in 
Chambers :  Dan.  929 ;  and  see  D.  C.  F.  697,  note. 

By  0.  LY,  26,  evidence  must  be  produced  to  show  {a\  the  age  of  the  infant ; 

a  whether  the  infant  has  any  parents  or  ^pardians ;  (c)  with  whom  or  under 
ose  care  the  infant  is  Hying,  and,  if  the  mfant  has  no  parents  or  guardian s, 
what  near  relations  the  infant  has ;  id)  the  rank  and  position  in  life  of  the 


has ;  {h)  the  fitness  of  the  proposed  trustees,  and  their  consent  to  act. 

For  forms  of  summons  for  sanction  to  a  settlement  under  the  Act,  affidavit 
in  support  of  summons,  and  as  to  preparation  and  completion  of  settlement, 
see  D.  C.  F.  697  et  aeq, ;  Dan.  929,  930. 

If  the  order  extends  only  to  leave  to  marry,  on  the  usual  proof  of  execution 
of  the  settlement  by  all  parties,  and  of  the  marria^  a  subsequent  order  may 
be  made  for  transfer  and  payment,  or  other  disposition  of  the  ward's  fortune, 
according  to  the  settlement. 

It  has  oeen  held  that  the  Act  extends  to  a  post-nuptial  settlement  of  the 
estate  of  an  infant  ward  of  Court  when  made  with  tne  approbation  of  the 
Court :  Re  8amps(m  and  Wall,  25  Ch.  D.  482,  C.  A. ;  Powell  v.  Oakley,  34  Beav. 
575 ;  and  the  Court  has  directed  a  settlement  under  the  Act  after  a  married 
female  infant  had  attained  the  age  of  seventeen :  Re  Phillips,  34  Ch.  D.  461 ; 
but  in  Seaton  y.  S.,  13  App.  Ca.  61,  the  House  of  Lords  expressly  refused  to 
decide  that  the  Act  extended  to  a  post-nuptial  settlement.  Where  the  infant 
IB  not  a  ward  of  Court,  and  does  not  consent  to  the  application,  there  is  no 
jurisdiction  under  the  Act  or  otherwise  to  direct  a  post-nuptial  settlement : 
Re  Potter,  7  Eq.  485. 

The  Act  removes  the  disability  of  infancy  only,  and  leaves  the  disability  of 
coverture  unaffected :  Seaton  v.  8.,  sup, ;  and  consequently  a  settlement  by 
an  infant  married  woman  of  her  reversionary  interest  m  personalty  not 
limited  to  her  separate  use  is  ineffectual. 

Although  the  Act  enables  an  infant  to  execute  a  binding  marriage  settle- 
ment, it  does  not  alter  his  legal  status  as  to  the  alienation  of  property  or  the 
exercise  of  a  power  which  goes  to  defeat  his  own  estate  or  interest :  see  Re 
Armit,  I.  B.  5  E<}.  352,  in  which  case  the  Irish  Court  refused  to  transfer 
fimds  under  its  jurisdiction  to  the  appointee  of  an  infant,  although  the 
settlement  sanctioned  bv  the  English  Court  gave  her  power  of  appointment 
over  the  funds  notwithwaudmg  coverture,  and  either  b^ore  or  aft^  attaining 
twenty-one. 

In  tne  event  of  the  death  of  an  infant  under  twenty-one,  after  making  an 
appointment  under  sect.  1,  sect.  2  does  not  render  the  appointment  void, 
except  in  the  case  of  an  infant  tenant  in  tail :  Re  Soott,  8.  v.  Hanbury,  (1891) 
1  Ch.  298. 

For  the  purpose  of  Tnaking  a  settlement  imder  the  Act,  it  is  competent  for 
the  infant,  under  a  general  power,  to  make  a  complete  appointment,  so 
that  on  the  failure  of  tne  limitations  of  the  settlement  the  appomted  property 
will  become  his  own :  Re  Scott,  8.  v.  Hafibury,  (1891)  1  Ch.  298. 

The  settlement  should  provide  for  the  female  ward's  children  by  anv  future 
marriae^:  Rudge  v.  Winnall,  11  Beav.  98;  but  such  a  provision  will  not  be 
inserted  in  a  settlement  where  not  contained  in  the  ante-nuptial  agreement 
or  draft  settlement  to  which  before  marriage  the  husband  has  assented :  B/s 
Eoare,  4  Gifl.  254. 

On  a  female  infant's  marriaefe,  a  clause  as  to  taking  the  name  and  arma  of 
the  testator  was  sanctioned,  but  not  a  provision  that  no  Boman  Catholic 
should  take  any  interest  under  the  settlement :  Re  Williams,  6  Jur.  N.  S. 
1064 ;  8  W.  E.  678. 

The  costs  of  a  settlement  of  the  property  of  an  infant  ward  of  Court  under 
the  Infants'  Settlement  Act  are  payable  out  of  the  corpus  of  the  settled  pro- 
perty :  De  Stacpoole  v.  De  S,,  37  dL  D.  39. 
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(n.)  0SDIB8  ITITDSa  MABBIAOB  A0T8,  4  G.  lY.  0.  76  (MABBIAOB  ACTT,  1823), 

A2n>  19  &  20  y.  0.  119. 

!•  Marriage  sanctioned  under  4  Q.  IV.  c.  76,  Sect  17. 

Oh  petition,  and  affidavit  showing  father  abroad,  <'  Declare  that  the 
marriage  in  the  petition  mentioned  is  a  fit  and  proper  marriage  within 
the  intent  and  meaning  of  the  said  Act " :  Re  Taumsley,  Ghitty,  J., 
15  Dec.  1891,  B.  1399. 

As  the  declaration  of  the  Court  is  by  the  Act  made  equivalent  to  the  con- 
aent  of  the  father,  it  is  not  right  to  add  a  direction  that  the  infant  be  at 
hberty  to  contract  the  marriage :  Be  Toumsleyy  eup. 


2.  Previous  Inquiry — Father  Non-compos — 4  O.  IV.  e.  76,  Sect.  17. 

liBT  an  inquiry  be  made  whether  W.,  the  father  of  the  Fetr  A.,  the 
infant,  is  non  compos  mentis,  and  if  so,  whether  the  intended  marriage 
between  the  said  infant  and  B.  in  the  petition  named  is  a  fit  and  proper 
marriage  for  the  said  infant. — Re  Wheeler^  M.  B.,  15  July,  1834,  B. 
1091,  where  the  father  had  been  found  by  inquisition  of  unsound 
mind:  Re  Rawson,  y.-O.  £.,  12  Jan.  1844,  B.  321. 

Por  order  under  4  G.  ly.  o.  76,  s.  17,  declaring  marriage  proper,  where 
the  guardian  unreasonably  refused  consent,  and  for  direction  for  settlement, 
see  Z«c  V.  Hutton,  y.-O.  E.,  3  May,  1850,  B.  715. 

For  form  of  decree  declaring  a  forfeiture  and  declaring  trusts  of  the  pro- 
perty of  the  infant /e7»e,  see  &ton,  5th  ed.  pp.  904,  905. 

For  foims  of  petition,  &c.  imder  the  Act,  see  D.  0.  F.  694  et  seq. 


NOTES. 

By  the  Marriage  Act,  1823  (4  G.  ly.  o.  76),  s.  16,  the  persons  whose 
oonsent  is  require  to  the  mama&^e  of  an  infaut,  not  being  a  widower  or 
widow,  are  the  father;  if  the  fatner  shall  be  dead,  the  guardians  of  the 
person  of  the  infant,  or  one  of  them;  if  no  guardians,  the  mother,  if 
umoarried ;  if  no  motiier  immarried,  the  guardians  of  the  person  appointed 
by  the  Court,  if  any,  or  one  of  them. 

By  sect.  17,  if  the  father  be  non  compos  mentis,  or  if  any  of  the  other  persons 
whose  oonsent  is  required  by  sect.  16  be  non  comfos  mentis,  or  beyond  the 
seas,  or  shall  unreasonably  or  from  undue  motive  withhold  oonsent,  an 
appHcation  may  be  made  to  the  Court  by  petition,  and  if  the  proposed  mar- 
naee  appear  proper,  a  judicial  declaration  to  that  effect  may  be  made,  which 
shall  be  as  enectxial  as  if  a  consent  had  been  duly  had  from  guardians. 

This  nrovision  does  not  apply  to  the  case  of  a  father  beyond  seas,  or  un- 
reasonably refusing  consent,  but  only  to  the  case  of  a  father  non  compos : 
Eap,  I,  a,,  3  My.  &  Cr.  471  (overrulmg  Exp,  Cooper,  19  Aug.  1834,  ihere 
dted). 

The  marriage  is  valid,  though  the  requisite  consent  be  not  obtained :  E,  v. 
Birmingham,  8  B.  &  C.  29 ;  R,  v.  Clark,  2  Cox,  C.  C.  183 ;  and  the  oonsent 
may  be  presumed  after  a  lapse  of  time :  Harrison  v.  SouihampUm,  4  D.  G. 
M.  &  G.  137 ;  22  L.  J.  Oh.  722. 

Where  a  father  beyond  seas  consented,  and  then  died  before  the  marriage, 
the  infant  was  allowed  to  marry,  without  any  reference  as  to  the  property  of 
the  marriage :  Exp.  Beilly,  12  L.  J.  436. 

By  sect.  23,  in  tne  case  of  a  marriage  between  persons  who  are  under  ase, 
or  one  of  whom  is  under  age,  without  the  proper  consent  (see  sect.  16),  if  tiie 
Hoenoe  has  been  procured,  or  banns  have  been  published  by  falsely  swearing 
or  fraud  (see  sect.  14  as  to  the  oath  to  be  taken,  and  the  requisites  before 
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grant  of  lioenoe),  the  A.  G.,  at  the  relation  of  a  parent  or  gnardian  of  the 
minor  whose  oonsent  has  not  been  given  to  such  marriage,  may  sue  by  in- 
formation for,  and  the  Court  may  dedare  a  foif eitore  of,  all  property  which 
aocraed  by  the  marria^  to  the  offending  party ;  and  thereupon  tne  property 
shall  be  secured  for  the  benefit  of  the  innocent  party,  or  of  the  issue  of  the 
marriage,  as  the  Court  shall  think  fit,  for  the  purpose  of  preventing  the 
offending  party  from  deriving  any  interest  in  real  or  personal  estate  or  pecu- 
niary benefits  from  suchmarriage.  If  both  the  parties  so  contracting  mar- 
riage shall  be  guilty  of  any  such  offence,  the  Court  may  settle  and  secure 
sucn  property,  or  any  part  thereof,  immediately  for  the  benefit  of  the  issue 
of  the  marriage,  subject  to  such  provisions  for  the  offending  parties  by  wav 
of  maintenance  &c.,  as  the  CouH;,  under  the  particular  circumstances,  shall 
think  reasonable,  regard  being  had  to  the  benefit  of  the  issue  of  the  marriage 
during  the  lives  of  their  parents,  and  of  the  issue  of  the  parties  respectively 
by  any  future  marriage,  or  of  the  parties  themselves. 
Sect.  24  avoids  all  ^reements,  settlements  &c.,  made  upon  such  marriages. 
Since  the  Married  Women's  Property  Acts  it  rarely  happens  that  property 
accrues  by  the  marriage  to  the  offending  party,  and  consequently  cases  under 
the  Act  of  1824  are  less  fre<^uent  than  formerly. 

By  the  Marriage  and  Begistration  Amendment  Act,  1856  (19  &  20  Y.  c  119), 
s.  19,  the  same  penalties  are  extended  to  the  case  of  a  marriage  before  a  re- 
gistrar under  6  &  7  Y.  c.  85,  had  by  means  of  any  wilfully  false  declaration, 
notice,  or  certificate. 

For  the  extension  of  these  provisions  to  marriages  according  to  the  usages 
of  Quakers  or  Jews,  see  19  &  20  Y.  c.  119,  s.  21 ;  23  Y.  c.  18,  s.  2. 

By  12  &  13  Y.  c.  68  (an  Act  for  facilitating  the  Marriage  of  British  Sub- 
jects resident  in  Foreign  Countries),  the  same  penalties  attach  where  a  mar- 
riage is  celebrated  abroad  under  the  provisions  of  that  Act  by  means  of  any 
wiLfully  false  notice,  oath,  affirmation,  or  declaration  made  by  either  party 
to  such  marriage. 

Where  a  forfeiture  has  been  incurred  under  4  G.  lY.  c.  76,  s.  23,  the  Court 
has  no  discretion  to  mitigate  the  penalty,  but  is  bound  to  settie  and  secure 
all  property,  present  and  future,  of  the  wife,  for  the  benefit  of  herself,  or  the 
issue  of  the  marriage :  A.  O.  y,  Mullay,  4  Buss.  329 ;  so  as  to  prevent  the 
offending  husband  m>m  deriving  any  interest  or  pecuniary  benefit  from  the 
marriage yure  mariti:  A.  G.y.  IjUcos,  2  Ph.  753. 

In  ^.  (?.  V.  MuUay  (2),  7  Beav.  397,  where  the  husband  alone  had  incurred 
a  forfeiture,  it  was  held  tiiat  no  provision  could  be  made  for  the  issue  of  any 
second  marriaee. 

The  Act  applies  to  the  case  of  a  woman  marrying  an  infant  by  means  of  a 
false  affidavit  that  he  is  of  full  age :  A,  G,  v.  Seveme,  2  Coll.  313. 

la  A,  O.  V.  Beady  12  Eq.  38,  Y.-C.  B.,  following  with  great  reluctance  Ihe 
decision  and  order  made  uiA.G»y,  Luau,  $up,,  did  not  exclude  the  offending 
husband  from  the  general  power  of  appointment  to  the  wife  in  default  of 
children.    And  see  A,  0,t.  Akers,  Seton,  5th  ed.  pp.  905,  906. 

In  A.  G.  V.  ClementB,  12  Eq.  32,  Y.-C.  B.  allowed  50Z.  out  of  a  fund  of  795?. 
to  be  paid  to  the  guardian  aa  litem  of  the  in&mt  wife,  to  be  applied  for  her 
separate  use  upon  her  separate  receipt,  but  with  great  reluctfuice,  as  such 
payment  would  practically  be  for  the  offending  husband's  benefit. 

The  A.  G.  need  not  appear  separately  from  the  relator :  A,  G,  y.  Teather, 
43  L.  T.  749 ;  29  W.  B.  347 ;  except  upon  applications  by  the  relator  for  a 
compromise  of  the  information  upon  the  terms  of  execution  by  the  husband 
of  a  proposed  settlement :  A.  G»y,  Bead,  12  £q.  41. 

To  sustain  the  information  it  is  not  necessary  to  show  that  the  infant  with 
whom  the  marriage  was  procured  was  entitled  at  the  time  thereof  to  any 
property,  either  in  possession,  reversion,  remainder,  or  expectancy:  A,  (?.  y. 
Seveme,  1  Coll.  313. 

The  offending  husband  will  not  be  allowed  his  costs  out  of  the  fund :  A,G. 
V.  Akera,  W.  N.  (72)  45 ;  A.  G.  v.  Clements,  12  Eq.  33,  6. 

As  to  enforcing  execution  of  the  settlement  by  attachment,  after  personal 
tender  of  it  for  execution,  see  ^.  6f.  v.  Wareing,  28  W.  B.  623. 
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CHAPTEE  XXXIX. 


PAUPEBS  AND  PAUPEB  LUNATICS. 


SscnoN  I. — ^Paupbbs. 

1.  Order  to  admit  Plaintiff  to  me^  or  Defendant  to  defend^  in  Fomid 

Pauperis. 

Pit. — The  Pit  in  respect  of  his  poverty,  whereof  affidavit  is  made,  is 
this  day  admitted  by  this  Court  to  prosecute  this  action  in  /ormd  pau- 
peris :  And  Mr.  — ,  who  hath  signed  the  Fit's  petition,  signifying  his 
just  canse  of  action,  is  hereby  assigned  for  his  coimsel,  and  Mr.  —  for 
his  solr. 

Deft. — The  Deft,  in  respect  of  his  poverty,  whereof  affidavit  is 
made,  is  this  day  admitted  by  this  Court  to  defend  this  action  in  f ormd 
pauperis  ;  And  Mr.  —  is  hereby  assigned  for  his  counsel,  and  Mr.  — 
for  his  solr. 

In  Chipperfield  v.  Walsh,  V.-C.  M.,  8  Deo.  1870,  a  Deft  in  person  who 
applied  for  leave  to  defend  as  a  pauper  was  examined  orally  in  Court. 

For  order  discharging,  upon  the  ground  that  he  had  property,  an  order 
admitting  a  Deft  to  sue  in  formd  pauperxs^  see  Ridgway  v.  Edwards,  L.  JJ., 
16  Jan.  1874,  B.  30;  9  Oh.  143. 

An  order  under  23  &  24  V.  c.  149  (Court  of  Chancery  Act,  1860),  s.  6, 
assigning  a  solr  and  counsel  to  a  i)auper  Deft,  in  custody  under  an  attach- 
ment for  default  in  pleading,  was  of  course :  Layton  v.  Mortimore,  2  D.  E.  ft 
J.  353.     For  form  of  petition,  see  D.  0.  F.  40. 

2.  Leave  for  Person  not  a  Party  to  prosecute  Claim  in  Farmd 

Pauperis. 

Upon  motion  &c.  by  counsel  for  A.,  claiming  &c.,  who  alleged  that 
the  said  A.  has  just  grounds  in  respect  of  his  said  claim ;  And  upon 
reading  an  affidavit  of  the  said  A.,  filed  &c.,  in  respect  of  his  poverty. 
This  Court  doth  order  that  the  said  A.  be  at  liberty  to  prosecute  his 
claim  in  this  action  in  /ormd  pauperis  ;  And  Mr.  —  is  hereby  assigned 
for  his  counsel,  and  Mr.  —  for  his  solr. — Be  Shard,  Partington  v. 
Reynolds,  V.C.  K,  28  May,  1858,  B.  1028. 

ThLs  order  may  be  made  on  motion,  but  not  on  petition  of  course :  see 
Dan.  89 ;  D.  0.  F.  42. 

3.  Leave  to  appeal  in  Formd  Pauperis. 

XXfoit  motion  &c.,  who  alleged  that  by  the  decree  [or  judgment]  &o., 
it  was  ordered  &c.  [Recite  it  shortly'^,  that  the  Pits  [or  Defts]  are 
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desboiiB  of  appealing  from  the  ndd  decree  [or  judgment],  but  by 
reason  of  their  poverty  they  are  xmable  to  present  or  prosecute  their 
said  appeal,  unless  they  shall  be  permitted  to  do  so  in /armd  pauperis  ; 
And  upon  reading  an  affidavit  of  the  Fits  \^or  Defts]  in  respect  of  their 
poverty,  the  notice  of  the  said  appeal,  dated  ftc.,  and  the  certificate  of 
oounsel  subscribed  at  the  foot  of  the  said  notice  that  the  said  appeal  is 
proper  to  be  heard.  This  Court  doth  order  that  the  said  appeal  be  set 
down  for  hearing,  and  that  the  Fits  [or  Defts]  be  at  liberty  to  prose- 
cute the  same  in  /ormd  pauperis,  and  that  Mr.  —  be  assigned  counsel, 
and  Mr.  —  solr  for  the  said  — ^  in  the  said  appeal. 

After  an  order  has  been  obtained,  at  any  stage  of  the  action,  to  defend 
in  f ormd  pauperist  a  farther  order  for  leave  to  appeal  is  not  required,  the 
original  pauper  order  being  sufficient :  Drennan  v.  Andrew^  1  Gh.  300. 

For  fonn  of  application,  see  D.  0.  F.  42. 


NOTBS. 

The  form  of  the  order  has  generally  given  leave  to  prosecate  the  partioolar 
suit,  but  as  to  Defts  added  by  amen^ent,  qucare  whether  the  proper  course 
would  not  be  to  obtain  fredi  leave. 

Under  O.  xvi,  22,  **  any  person  may  be  admitted  in  the  manner  heretofore 
accustomed  to  sue  or  defend  as  a  pauper,  on  proof  that  he  is  not  worth  £25, 
his  wearing  apparel,  and  the  subject-matter  of  the  cause  or  matter,  only 
excepted.*' 

Before  tins  rule,  the  sum  of  £5  was  the  amount  which  the  pauper's 
property  was  to  be  proved  not  to  exceed. 

Tne  opinion  of  counsel  must  be  obtained,  whether  or  not  the  proposed 
pauper  has  a  reasonable  ground  for  proceeding :  r.  23. 

B^  r.  24,  no  person  shall  be  permitted  to  sue  as  a  nauper  unless  the 
ojrinion  of  counsel,  with  an  affidavit  of  the  party,  or  nis  solr,  that  the 
case  laid  before  counsel  contains  a  full  and  true  statement  of  all  the  material 
facts,  to  the  best  of  lus  knowledge  and  belief,  shall  be  produced  before  the 
Court  or  Judge,  or  proper  officer,  to  whom  the  application  is  made,  and  no 
fee  shall  be  payable  by  a  pauper  to  his  counsel  or  solr ;  and,  by  r.  25,  a 
person  admitted  to  sue  or  defend  as  a  pauper  is  not  to  be  liable  to  any  Court 
fee.  The  case  and  opinion  are  for  the  ioformation  of  the  Court,  and  there- 
fore production  of  them  for  inspection  by  the  Deft  will  not  be  ordered, 
although  they  have  been  made  exhibits  to  the  affidavit :  Sloane  v.  Britain 
SteatMhip  Co.,  (1897)  1  a  B.  185,  C.  A.,  distinguishing  Be  EinMiffe,  (1895) 
1  Ch,  117,  C.  A. 

By  r.  26,  where  a  person  is  admitted  to  sue  or  defend  as  a  pauper,  the 
Court  or  a  Judge  may,  if  necessary,  assi^  a  counsel  or  solr,  or  both,  to 
assist  him,  and  a  counsel  or  solr  so  assigned  shall  not  be  at  liberty  to 
refuse  his  assistance,  unless  he  satisfies  the  Court  or  Judge  that  he  has  some 
good  reason  for  refusing ;  and,  by  r.  29,  no  notioe  of  motion  shaU  be  served, 
or  summons  issued,  and  no  petition  shall  be  presented,  on  behalf  of  any 
person  admitted  to  sue  or  defend  as  a  pauper,  except  for  ^e  discharge  of  his 
solr,  unless  it  is  signed  by  his  solr. 

It  has  been  suggested  that,  looking  at  the  language  of  these  two  rules,  it 
was  never  intended  that  a  person  should  be  admitted  to  sue  in  f  ormd  pauperis 
without  a  solr  or  counsel,  or  both,  and  that  the  words  *'  if  necessary  "  were 
meant  to  apply  to  a  case  in  which  the  applicant  is  not  already  provided  with 
professional  advisers ;  but  in  Tucker  v.  CoUineon,  16  Q.  B.  D.  562,  C.  A.,  a 
pauper  having  no  counsel  was  allowed  to  be  heard  in  person ;  and  if  no  solr 
has  been  assigned  to  the  pauper,  he  is  entitled  to  move  the  Court  without  &e 
notice  being  si^ed  by  a  sob :  Jacobs  v.  Crusha,  if  1894)  2  Q.  B.  37,  C.  A. 

Several  apphoations  have  been  made  to  the  Court  of  Appeal  for  leave  to 
appeal  tn  firmd  pauperis  in  person,  as  in  Davenport  v.  Beid,  and  Chaffers  v* 
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Lord  Ether ,  bnt  each  of  these  oases  was  referred  to  the  official  solr,  whose 
report  to  the  Court  as  to  the  applioanf  s  case  has  not  resulted  in  leave  being 
given  in  either  of  these  instances. 

The  ofificial  solr  ought  not  to  be  assigned  to  assist  a  pauper  under  the  rule 
except  in  very  special  oiremDstanoes :  MotUrie  t.  MitcheU^  (1901)  1  K.  B.  596, 
\j»  A.* 

On  applications  for  leave  to  appeal  in  formd  paupen'Sy  the  Court  follows 
the  anfdoey  of  O.  xvi,  22 — 24,  and  requires  the  usual  affidavit  and  opinion 
of  counsel :  Be  BobertSy  Kiff  v.  i2.,  33  Ch.  D.  266.  C.  A. 

If  the  pauper  has  not  sued  or  defended  in  formd  pauperis  in  the  Court 
below,  the  application  for  leave  to  appeal  should  be  made  ex  parte  to  the 
Court  of  Appeal :  Exp.  Goldberg,  (1893)  1  Q.  B.  417,  C.  A.;  but  a  party  who 
has  sued  or  defended  in  formd  pauperis  in  the  Court  below  is  entitled  to 
appeal  as  a  pauper,  without  eitner  giving  security  for  costs  or  obtaining 
special  leave  so  to  appeal :  Biggs  v.  Dagnau,  (1895^  1  Q.  B.  207. 

A  petition  for  leave  to  prosecute  an  appeal  in  /ormd  pauperis  was  refused 
where  it  appeared  that  the  petitioner  sought,  as  one  of  the  public,  to  establish 
a  right  of  fishing  in  a  tidal  river  adjoinmg  land  belonging  to  the  Deft,  and 
eabocriptions  had  been  oollected  to  assist  the  petitioner  in  litigation :  Boiuie 
y.  Marguis  ofAilsa,  13  App.  Ca.  371. 


DISPATTPKBDrO. 

By  O.  xn,  28,  if  any  person  admitted  to  sue  or  defend  as  a  pauper,  gives, 
or  agrees  to  give,  any  fee,  profit,  or  re^trard,  he  is  forthwith  to  be  dispaupered, 
and  not  to  be  afterwards  admitted  again  in  the  same  cause  to  sue  or  defend 
as  a  pauper. 

The  onler  dispaupering  is  made  (on  motion)  if  it  is  shown  that  the  pauper 
IB  of  abiHty ,  or  W  been  guilty  of  vexatious  oonduot. 


008T8. 

By  r.  31,  '*  costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend 
as  a  pauper,  shall,  unless  the  Court  or  a  Judge  otherwise  direct,  be  taxed  as 
in  otner  cases,'*  i,e,,  upon  the  same  principle  as  in  other  oases,  and  the  pauper 
is  not  to  be  allowed  costs  which  he  was  never  obliged  to  pay,  simply  because 
he  has  chosen  to  pay  them  after  obtaining  judgment :  Carson  v.  Fickersgill, 
14  Q.  B.  D.  859,  C.  A. ;  and,  as  against  uie  Deft,  a  successful  pauper  Pit  is 
only  entitied  to  costs  out  of  pocket,  and  not  to  remuneration  or  fees  for  solr 
or  counsel :  S.  C, 

A  chief  clerk's  certificate  was  ordered  to  be  delivered  out  without  payment 
of  Court  fees  where  the  Pit  had  obtained  leave  to  sue  in  formd  pauperis  after 
the  certificate  was  ready :  Thomas  v.  Ellis,  8  Oh.  D.  518,  C.  A. 

Where  the  pauper  bemg  in  default  (as  e,g,,  where  the  case  at  the  trial  has 
been  struck  out  because  of  his  non-appearance)  asks  for  indulgence,  he  may 
be  required  as  a  condition  to  pay  the  costs  occasioned  to  the  other  party : 
Jacobs  V.  Crusha,  (1894)  2  Q.  B.  37,  C.  A. 

As  to  costs  to  be  allowed  in  House  of  Lords  to  a  successful  pauper 
appellant,  see  Johnson  v.  Lindsay,  (1892)  A.  C.  110;  and  that  in  such  a  case, 
the  Bules  of  the  Supreme  Court  not  being  applicable,  and  there  being  no 
rules  or  practice  of  the  House  prescribing  the  assignment  of  a  solr  to  a  pauper 
appellant,  or  regulating  the  liability  of  such  appellant  for  costs  as  between 
him  and  his  solr,  the  pauper  appellant  is  liable  to  pay  costs  in  the  same  way 
as  any  other  impecunious  litigant  would  be  liable:  In  re  BapJiael,  Exp, 
Salomon,  (1899)  1  Ch.  853  (reversed  on  appeal  on  the  facts  of  the  case) ; 
Bichardsan  v.  B.,  (1895)  P.  276  (affirmed  on  appeal,  (1895)  P.  346) ;  White  v. 
W.,  (1898)  P.  124. 
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Section  II. — Pauper  Lunatics. 

1.  lUnda  in  Court j  belonging  to  Pauper  Lunatic^  applied  to  pay 

JEapenees  incurred  in  hie  Support. 

Upon  the  petition  of  fto.,  Let  it  be  referred  to  the  taxing  master  to 
tax,  as  between  sob  and  client,  the  costs  of  all  parties  of  and  relating 
to  this  application,  and  also  to  certify  what  snin  will  be  proper  to  be 
allowed  annually  for  the  costs  of  the  affidavit  which  will  be  required 
for  the  purpose  of  ascertaining  the  amounts  from  time  to  time  to  be 
raised,  as  directed  in  the  schedule  hereto. — Deal  with  funds  in  Court 
as  directed  in  the  said  schedule. 


PAYMENT  SOHEDUIiB. 


In  thb  Hioh  Goubt  of  Jubtiob. 

Chancery  Division. 

Me  A,.  B.,  &o. 
Ledger  Credit  as  aboye . 

Funds  in  Court  £ New  Consols. 


Date  of  Order  — ,  18 — 


Farticnlan  of  PAymentB,  Tnmsf en,  or 

FiBiyees  and  IVaaaf erees  or 
Separate  AoooontB. 

Amonntk 

oUier  Openitiona  oxdeted. 

MODiOf. 

Seomities. 

Sell  sufficient  Kew  Consols  to  raise, 
with  any-  interest,  the  costs  to  be 
taxed  under  this  order  and  £ — . 

Pay  tile  said  costs 

CD.,  of  &c.,  as  Trea- 
surer of  the  county 
of  &c. 

The  same 

£«.  d. 

£9.d. 

Pay  (amount  due  in  respect  of  A.  B., 
a  lunatio,  up  to  the  —  day  of  — 
&o.). 

During  the  life  of  A.  B.,  or  so  long 
as  he  shall  continue  a  lunatic  and 
chargeable  to  the  county  of  &c., 
sell  sufficient  New  Consols  to  raise, 
with  any  interest,  the  amount  which 
up  to  the  —  day  of  — ,  18 — ,  and  up 
to  the  same  day  in  each  succeeding 
year,  shall  have  been  paid  under 
any  order  or  orders  of  the  justices  of 
the  county  of  &c.,  for  the  lodging, 
maintenance,  clothing,  medicine,  and 
care  of  the  said  A.  B.,  as  a  lunatic 
chargeable  to  the  said  county,  and 
the  amount  certified  as  proper  to  be 
allowed  for  costs  on  each  side. 

Pay  amount  due  in  respect  of  A.  B.  as 
aboye. 

Pay  amount  certified  in  respect  of  costs 

X.,  of  &c.,  Solr 
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The  order  in  Elderfidd  y.  GoodaU,  L.  JJ.»  24  Nov.  1853,  A.  504,  from  which 
the  ahove  form  is  adapted,  was  made  on  the  petition  of  the  treasorer  of  the 
comity,  and  on  an  amdayit  setting  forth  certain  orders  of  two  justices  of 
the  peace  for  the  payment  by  him  of  soms  paid  by  the  guardians  of  the 
imion  to  the  Innatio  asylum  for  the  pauper  lunatic's  maintenance ;  and  the 
Courts  after  consideration,  extended  the  order  te  future  payments. 


2.  Declaration  aa  to  Arrears  of  Maintenance  of  Pauper  Lunatic 

entitled  to  a  Fund, 

Thb  application  of  the  Plte  by  originating  summons  dented  &c., 
which  upon  hearing  counsel  for  the  Plte  and  for  the  Deft  [M«  le^al 
pert,  r^esve  of  deceased  pauper  lunatic]  was  adjourned  to  be  heard  in 
Court  coining  on  this  day  &c.,  And  upon  hearing  counsel  &o.,  And 
upon  reading  &c.,  Tax  the  coste  of  the  Plte  of  this  action  up  to  the 
—  day  of  —  and  also  the  coste  as  between  solr  and  client  of  the  Deft 
of  this  action ;  And  this  Court  being  of  opinion  that  the  Plte  can  only 
recover  from  the  intestate's  estete  the  sums  expended  by  them  in  her 
maintenance  during  the  period  of  six  years  prior  to  the  institution  of 
this  action,  and  the  Plte  and  Deft  by  their  counsel  agreeing  the 
amount  of  such  arrears  and  of  the  funeral  expenses  of  the  intestete 
paid  by  the  Plte  at  the  sum  of  £ — ;  And  the  Deft  by  her  counsel 
underteking  to  pay  to  the  Plte  such  sum  together  with  the  Pits'  coste 
when  taxed ;  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the 
sdiedule  hereto. — [Add  payment  schedule,  directing  payment  of  coste 
of  Deft  to  be  taxed  under  the  order  and  of  residue  of  funds  and  interest 
to  the  Deft.] — See  JRe  Watson,  Guardians  of  the  Poor  of  Stamford 
Union  Y.BartUtt,  Stirling,  J.,  10  Nov.  1898,  B.  1426,  (1899)  1  Ch.  72. 

For  an  order  for  the  sale  of  part  of  a  sum  of  stock  in  Court,  representing 
the  separate  estete  of  a  lunatic  married  woman  in  Australia,  and  for  payment 
of  the  proceeds,  and  of  the  dividends  on  the  remaining  stock,  to  an  attorney 
for  the  Master  in  Lunacy  of  the  colonv  of  Victoria,  for  her  past  and  future 
nudntenanoe  and  expenses  during  such  time  as  he  should  have  charge  of  her, 
see  Re  Baku's  Trusts,  15  Dec.  1871,  A.  3172  ;  13  Eq.  168. 

For  an  order,  on  the  petition  of  the  overseers  of  the  parish,  for  payment  to 
them  of  the  arrears  of  dividends  on  a  fund  in  Court  belonging  to  the  lunatic 
(after  providing  for  coste  as  between  solr  and  client)  in  disdiarge  of  sums 
ordered  to  be  paid  by  them  under  an  order  of  two  justices  for  the  past 
expenses  of  the  lunatic,  for  the  amount  of  which  the  lunatic's  property  nad 
by  anoflier  order  been  authorized  to  be  seized,  on  their  underteking  to  pay 
over  the  same  to  the  treasurer  of  the  parish,  and  to  apply  the  surplus  for  the 
lunatic's  benefit,  and  for  payment  of  the  future  dividendfs  to  them  during  her 
life,  or  tin  further  order,  see  Simpson  v.  Earles^  L.  JJ.,  22  July,  1863, 
B.  1212. 

Li  Re  Brewery,  V.-C.  K.,  8  Aug.  1854,  A.  1656 ;  2  W.  E.  436,  where  a 
fund  had  been  paid  into  Court  under  the  Trustee  Relief  Act  (10  &  11  Y. 
c.  96),  a  similar  order  was  made  on  the  petition  of  the  guardians  and  over- 
seers of  the  poor  and  the  churchwardens  of  the  parish,  for  repayment  to  the 
treasurer  of  the  union  of  the  amount  expended,  or  to  be  expended,  out  of  the 
union  fund  in  the  maintenance  of  the  lunatic,  and  also  of  the  amount 
expended  by  the  parish  in  the  maintenance  of  the  lunatic's  wife  and  child,  to 
the  extent  authorized  to  be  seized  by  the  order  of  two  justices. 

In  Re  UpfulVs  Trusts,  L.  C,  19  July,  1851,  B.  1062 ;  3  Mac.  &  G.  281, 
where  the  fund  had  also  been  paid  in  under  the  Trustee  Belief  Act,  payment 
out  of  the  capital  of  the  fund  of  sums  paid  by  the  parish  to  the  county  lunatic 
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asylum  for  the  paat  maintenaiioe  of  the  lunatic  was  directed  on  the  petition 
of  the  guardians  of  the  poor,  and  a  stop  order  granted  as  to  the  residue. 

KOTES. 

By  the  Lunacy  Act,  1890  (53  V.  c.  5),  s.  299  (repealing  and  replacing  the 
Lunatic  Asylums  Act,  1853,  16  &  17  Y.  c.  97,  s.  104):  (1.)  If  it  apnears  to  any 
justice  that  a  lunatic  chargeable  to  any  union,  or  local  autJiority,  nas  any  real 
or  personal  property  more  than  sufficient  to  maintain  his  family,  if  any,  such 
justice  may  by  order  direct  a  relieving  officer  of  the  union,  or  the  fzeasorer 
or  some  other  officer  of  the  local  authority,  to  seize  so  much  of  any  money, 
and  to  seize  and  sell  so  much  of  any  other  personal  property  of  the  lunatic, 
and  to  receive  so  much  of  the  rents  of  any  land  of  the  limatic,  as  the  justice 
may  think  sufficient  to  pay  the  expenses  of  maintenance  and  incidental 
enenses  respectively  incurred,  or  to  be  incurred,  in  relation  to  the  lunatic. 

(2.)  If  any  trustee,  or  the  bank,  or  any  other  society  or  person  having  pos- 
session of  any  property  of  a  lunatic,  shall  pay  or  dehver  to  a  relieving 
officer  of  a  union,  or  to  the  treasurer  or  other  officer  of  the  local  authority  to 
which  respectively  a  lunatic  is  ohareeable,  any  money  or  other  property  of 
the  lunatic,  to  repay  the  charges  in  this  section  mentioned,  whether  pursuant 
to  an  order  under  this  section,  or  without  an  order,  the  receipt  of  such 
relieving  officer,  treasurer,  or  officer,  shall  be  a  good  disdiarge. 

By  sect.  800,  an  order  may  be  made  by  a  Judge  of  County  Gourts  upon  an 
application  bv  the  guardians  of  any  union  for  payment  of  the  expenses 
incurred  by  them  under  this  Act  in  relation  to  a  lunatic,  and  such  order  may 
be  enforced  against  any  property  of  the  lunatic  in  the  same  way  as  a  judg- 
ment of  the  County  Court. 

By  the  Lunacy  Act,  1891  (54  &  55  Y.  o.  65),  s.  22,  the  provisions  of  the 
Act  of  1890,  for  the  payment  of  expenses  in  relation  to  pauper  lunatics,  are 
made  applicable  witn  respect  to  lunatics  in  institutions  for  lunatics  who 
become  paupers. 

Before  the  16  &  17  Y.  o.  97,  similarprovisLons  had  been  made  by  the  Poor 
Law  Amendment  Act,  1844  (7  &  8  v.  c.  101),  s.  27,  repealed  by  the  Stat. 
Law  Eev.  Act,  1874  (No.  2)  f  37  &  38  Y.  c.  96). 

Under  these  enactments  tne  capital,  as  well  as  the  income,  of  a  fund  in 
Court  may  be  paid  out  to  the  guardians  or  other  officers :  Be  Buckley,  Joh. 
700 ;  Be  Up/ull,  3  Mac.  &  G.  284 ;  Be  Brewery,  2  W.  E.  436.  But  only  six 
years'  arrears  of  maintenance  are  recoverable  :  Be  Newhegin,  Eggleton  v.  N,, 
36  Ch.  D.  477 ;  from  the  commencement  of  the  action  by  the  guardians :  Be 
Watson,  Guardians  of  Stamford  Union  v.  BartUU,  (1899)  1  Ch.  72,  Form  2, 
mpuy  distinguishing  Stedman  v.  Hart,  Kay,  607. 

The  arrears  are  a  legal  debt,  enforceable  after  the  lunatic's  death,  notwith- 
standing an  order  in  lunacy  withholdixig  part  of  the  arrears  in  order  to  provide 
for  futinre  maintenance :  Be  Taylor,  Edmonton  Union  v.  Dedey,  (1901)  1  Ch. 
480,  C.  A. 

Where  expenses  had  been  incurred  by  a  limatic's  friends,  and  afterwards 
by  the  coimty,  in  her  maintenance,  her  friends  were  entitied  to  be  recouped 
their  outlay  m  preference  to  the  claims  of  the  county :  Be  Qibeon,  7  Ch.  52. 

Where  a  married  woman  becomes  lunatic,  provision  is  made  by  the 
Poor  Law  Amendment  Acts,  13  &  14  Y.  c.  101,  s.  5,  and  the  39  ft  40  Y.  c.  61, 
s.  20,  for  recovering  from  her  husband  in  a  summary  way  any  expenses 
incurred  by  the  guardians  for  her  maintenance. 

Notwithstanding  the  husband's  obligation  to  provide  for  a  lunatic  wife, 
the  expenses  of  her  past  maintenance  were  allowea  out  of  a  fund  in  Court : 
Peters  Y.  Orote,  1  Sim,  23S. 

Where  a  lunatic  resident  out  of  the  jurisdiction  is  entitled  to  a  fund  m 
Court,  the  foreign  or  colonial  officer  havmg  charge  of  him  is  (at  least  if  his 
powers  are  those  of  a  committee)  entitled  to  have  the  fund  applied  for  the 

est  and  future  maintenance  of  the  lunatic :  Be  8meaion*s  Will,  Y.-C.  S.,  21 
arch,  1870,  B.  885 ;  Be  Baker's  TrusU,  13  Eq.  168. 

So  where  a  lunatic  married  woman  resident  abroad  was  entitied  to  a  fond 
in  Court  for  her  separate  use,  with  a  restraint  on  alienation,  the  expenses  of 
her  past  maintenance  were  repaid  out  of  accrued  dividends,  and  the  future 
dividends  were  directed  to  be  applied  for  her  future  maintenance :  Be  Baker's 
Trusts,  sup. 
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The  jurisdiction  to  direct  payments  to  guardians,  &o.  for  the  maintenance 
of  a  Innatic  ceases  with  his  aeath»  but  tiie  expenses  preyiously  incurred  are 
Teooyered  from  his  repiesyes  like  any  other  debt :  Be  MarmarCs  TruaUf 
8  Oh.  D.  256,  C.  A«  ;  tnough  no  steps  were  taken  by  the  guardians  in  his 
lifetime:   Re  Wehtiter^  Derl^  Union  v.  SharrtiU,  27  Oh.  D.  710. 

As  to  the  powf^rs  of  guardians  to  reimburse  themselves  for  expenses  in- 
curred in  the  relief  of  any  pauper  during  the  twelve  months  preceding  such 
reimbursement,  see  12  &  13  Y.  c.  103,  s.  16. 

Admon  was  granted  to  the  nominee  of  the  guardians,  to  whom  the  pauper 
lunatic  was  indebted  for  maintenance,  without  dting  the  next  of  km :  Be 
Everley,  (1892)  P.  50< 


(      1072      )  [chap.  XI,. 


CHAPTEBXL. 


SOLICITOBS. 


Sbction  I. — Solicitor's  Authority — ^Betainsr — Nomination 

BY  Court — Change  of  Solicitor. 

1.  Solicitor  to  pay  PWs  Costs  qf  Action  brougM  without  AuthorUy. 

Upon  motion  &c.,  by  oouiiBel  for  the  Deft  A.  B.,  that  C.  D.  the  legal 
pers.  represve  of  the  deceased  Fit  E.  F.,  and  the  Fits  G.  H,  &c.,  might 
be  ordered  to  proceed  with  the  action,  or  that  the  action  might  be 
dismissed,  and  upon  motion  at  the  same  time  &c.,  by  counsel  for  the 
Deft  I.  J.,  to  dismiss  action  against  him  for  non-prosecution;  And 
upon  motion  &c.,  by  counsel  for  the  Fit  G.  H.,  that  his  name  might  be 
struck  out  as  a  Fit  on  the  ground  that  it  had  been  inserted  without  his 
knowledge,  consent,  or  autiiority,  and  that  the  costs  occasioned  by  the 
insertion  of  his  name  as  Fit  might  be  paid  by  Messrs.  Z.,  the  solrs  on 
the  record  for  the  Fits ;  And  upon  hearing  counsel  for  the  said  Messrs. 
Z. ;  Let  the  action  stand  dismissed  out  of  this  Court ;  Let  Messrs.  Z. 
pay  to  the  Defts  I.  J.  and  A.  B.,  and  to  the  Fit  G.  H.,  their  costs  of  this 
action  as  between  solr  and  client,  including  in  the  costs  of  the  Defts  their 
costs  of  all  motions. — Nurse  y.  Dumfordy  M.  B.,  21  Not.  1879,  B. 
2238. 

For  order  to  amend  an  order  made  on  petition  by  striking  out  the  names 
of  persons  joined  as  co-petitioners,  who  had  not  authorized  and  had  no  notice 
of  the  petition,  see  Be  Savage,  M.  B.,  4th  Aug.  1880,  B.  3291 ;  15  Gh.  D.  657. 


2.  Another  Form — Directions  as  to  Costs, 

Upon  motion  by  way  of  appeal  from  the  order  dated  &c.  by 
cotmsel  for  the  Fit  W.  H.  W. ;  And  upon  hearing  counsel  for  the 
Defts  W.  H.,  E.  A.,  H.  T.,  and  A.  F.,  and  for  8.  T.,  the  sob  for  the 
Fits.  And  upon  reading  &c.  reverse  the  said  order  dated  &c..  Stay  all 
further  proceedings  so  far  as  the  Fit  W.  H.  W.  is  concerned  as  Fit, 
and  aU  further  proceedings  against  the  Fit  W.  H.  W.  by  the  Defts 
under  the  orders  dated  &c. ;  And  Let  the  said  S.  T.  pay  to  the  Defts 
L.  S.  L.  V.  G.,  W.  F.,  E.  A.,  H.  T.,  A.  F.  and  L.  L.  their  costs  of 
action  incurred  since  the  said  W.  H.  W.  was  added  as  a  co-Fit,  and 
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also  their  costs  which  the  Pit  W.  H.  W.  has  been  ordered  to  pay,  and 
their  costs  occasioned  by  the  said  appeal,  and  also  their  costs  of  the 
summons  (to  be  taxed  as  regards  costs  which  have  not  been  already 
taxed  as  between  party  and  party) ;  And  Let  the  said  S.  T.  pay  to  the 
Deft  J.  T.  his  costs  directed  to  be  taxed  under  the  order  dated  &c. 
Tax  as  between  solr  and  client  the  costs  of  the  Fit  W.  H.  W.  of  the 
said  summons  and  occasioned  by  this  appeal ;  And  Let  the  said  8.  T. 
pay  to  the  Pit  W.  H.  W.  his  said  costs  when  so  taxed.  And  Messrs. 
E.  B.  &  Co.,  the  solrs  for  the  Defts  W.  T.,  E.  A.,  H.  T.  and  A.  P. 
undertaking  to  repay  to  the  Pit  W.  H.  W.  £ — ,  the  amount  received 
by  them  under  the  execution  under  the  order  dated  &c.,  the  Pit. 
W.  H.  W.  by  his  counsel  undertakes  upon  the  receipt  of  the  said  sum 
of  £ —  not  to  take  any  proceedings  in  respect  of  the  said  execution ; 
And  Let  the  name  of  the  said  W.  H.  W.  be  struck  out  as  a  co-Pit  in 
all  further  proceedings  in  this  action. — Fricker  y.  Van  GruUen,  C.  A., 
29  July,  1896,  A.  3687,  (1896)  2  Ch.  649,  C.  A. 


3.  Order  far  Taxation  of  Costa  of  Lefts  where  Name  of  Infant  Pit 

used  icithmU  Authonty^  and  Payment  by  the  Pits*  Solrs. 

Befer  it  to  the  taxing  master  to  tax  the  costs  of  the  Defts  of  this 
action  so  far  as  they  are  attributable  to  making  W.  G.  (the  infant)  a 
Pit,  but  not  the  costs  of  the  Defts'  motion  to  expunge  from  the  register 
the  design  registered  in  the  name  of  the  said  W.  G.,  No.  — ;  And  Let 
M.  E.  W.  and  G.  N.,  carrying  on  business  as  Messrs.  W.  and  N.,  the 
FUs'  solrs,  pay  to  the  Defts  (names)  the  said  costs  when  so  taxed. — 
GeUmger  v.  Gihbs,  Kekewich,  J.,  2  Feb.  1897,  A.  568,  (1897)  1  Oh. 
479. 

4.  Order  striking  out  Name  of  Company^  used  without  Authority^ 

and  for  Solrs  so  issuing  Writ  to  pay  Cost^. 

Upon  motion  &c.  by  counsel  for  the  Pit  co..  And  upon  hearing 
counsel  for  Messrs.  W.  D.  &  Go.,  solrs ;  And  upon  reading  &o.  Let 
the  name  of  the  Pit  co.  be  struck  out  of  the  said  writ  of  sunmions, 
the  same  haying  been  used  without  the  authority  of  the  said  co. ; 
And  Let  the  said  Messrs.  W.  D.  &  Oo.,  the  solrs  by  whom  the  said 
vrit  was  issued,  pay  to  the  said  co.  their  costs  of  this  action  including 
their  costs  of  this  motion,  and  also  the  costs  for  which  they  are  liable 
under  the  notice  of  discontinuance  dated  &c.  to  be  taxed  as  between 
Bolr  and  client. — See  Gold  Beefs  of  Western  Australia,  Ld.  y.  Dawson, 
North,  J.,  18  Dec.  1896,  A.  4989,  (1897)  1  Ch.  115. 


5.  Solicitor  to  pay  Costs  of  Action  instituted  without  Authority. 

Upon  the  appeal  of  A.  B.,  a  solr  of  the  Supreme  Oourt,  from  an 
Older  dated  &c.,  coming  on  &c.,  and  upon  hearing  counsel  for  the 
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appeDant,  for  the  Fits  and  Deft;  Let  the  order  dated  ftc  be  affiimed, 
and  in  addition  thereto  Let  the  said  solr,  by  whom  Urn  action  was 
instituted  without  the  authority  of  the  Fits,  pay  to  the  Deft  his  costs 
of  this  action ;  Let  the  said  solr  pay  to  the  Fits  and  Deft  their  costs  of 
this  appeal,  &o. — The  Newhiggin  Sfe.  Co.  y.  Armstrong^  0.  A.,  10  Dec. 
1879,  B.  2377. 

In  the  Court  below  the  costs  of  the  Fits  were  taxed  as  between  solr  snd 
dient :  8.  (7.,  9  liay,  1879,  B.  1273. 


6.  To  amend  Writ  by  striking  out  name  of  a  Plaintiff  ueed  without 

Authority. 

Upon  motion  &c.,  by  counsel  for  the  Fit  A.  B.,  and  upon  hearing 
Ac.,  for  the  Fit  C.  D.,  and  for  the  Deft,  and  for  E.  F.,  the  solr  for 
A.  B. ;  Let  the  writ  be  amended  on  or  before  &c.,  by  striking  out  the 
name  of  the  said  A.  B.  as  a  Fit,  the  same  having  been  used  without 
her  authority ;  And  Let  E.  F.,  the  solr  by  whom  the  said  writ  was 
issued,  pay  to  the  said  A.  B.  her  costs  (if  any)  of  this  action  as  between 
solr  and  dient. — Wrayy.  Kemp^  Ohitty,  J.,  18  Jan.  1884,  B.  33 ;  8.  C, 
26  Oh.  D.  169. 

For  form  of  application,  see  D.  0.  F.  1018. 


7.  Order  on  Summons  nominating  Solicitors  to  rq>resent  a  Class. — 

0.  Lv,  40. 

Let  Messrs.  F.  &c.,  the  solrs  in  these  actions  for  the  Defts  W.  fto., 
three  of  the  trustees  of  the  will  of  the  testator  F.,  be  nominated 
the  solrs  to  represent  the  Defts  H.  and  K.,  the  other  trustees  of  the 
said  will,  for  the  purposes  of  the  proceedings  in  these  actions  before 
the  Judge  in  Ohambers. — See  Fletcher  v.  Moore,  V.-C.  K.,  27  May, 
1859,  A  1798. 

See  also  Be  Docwra,  D.  v.  Faith,  WeOwood  y.  D.,  W.  N.  (84)  174,  232, 
where  official  soHoitor  appointed. 


NOTES. 
AOnOW  BBOTTOHT  WITHOUT  AX7TH0RITT. 

A  person  whose  name  had  been  added  as  oo-Plt,  or  as  next  friend,  or  on 
behalf  of  whom  a  bill  had  been  filed  without  his  authority,  was  entitled  to 
have  his  name  removed  from  the  record,  with  costs  to  be  paid  by  the  solr : 
Fenton  v.  Queen* a  Ferry  Hope  Co.,  7  Eq.  267 ;  Atkimon  v.  Abbott,  3  Drew. 
251 ;  Ward  v.  TF.,  6  Beav.  251 ;  Wright y.  Caetle,  3  Mer.  12;  Wrayy.  Kemp, 
26  Ch.  D.  138. 

Under  the  former  practice  the  solr  might  be  ordered  to  pay  the  costs  of 
imauthorized  procee^gs:  Malins  y.  Oreenivay,  10  Beav.  564;  Lander  y. 
Ingeraoll,  4  Ha.  59;  Exp.  HollingUm,  22  W.  R.  106;  43  L.  J.  Ch.  99;  29 
L.  T.  502;  and  to  indemnify  the  Pit,  wrongly  so  made,  from  claims 
by  the  Defts  to  costs,  to  which,  it  seems,  the  Fit,  though  the  bill  was 
filed  without  his  autbority,  remained  liable:  Hood  y.  FhiUipe^  6  Beay. 
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176;  Wade  y.  Stanley,  1  J.  ft  W.  674;  Tarhuck  y.  Woodcock,  6  Beay. 
581. 

But  since  the  Jud.  Acts  (see  Jud.  Act,  1875,  s.  21)  the  practice  of  the 
caminon  law  Ck>iirts,  whereby  the  solr  was  held  liable  to  pay  the  costs  of  both 
Pit  and  Deft,  is  to  be  preferred :  Newbiggin  Qa$  Co.  y.  Armstrong,  13  Ch.  D. 
310;  Nurse  T.  Dum/ord,  13  Ch.  D.  764 ;  Cape  Breton  Co.  y.  Fenn,  17  Ch.  D. 
198,  0.  A. ;  and  see  FricJcer  y.  Van  QruUen,  (1896)  2  Ch.  649,  C.  A. ;  Cordery , 
117. 

In  Newbiggin  Oae  Co.  y.  Armstrong,  sup.  (see  Form  5,  sup.),  and  Cape 
Breton  Co.  y.  Fenn,  17  Ch.  D.  210,  C.  A.,  me  action  was  dismissed,  and  the 
solrs  were  ordered  to  pay  all  the  costs,  those  of  the  Pits  as  between  solr  and 
dient,  and  those  of  the  Defts  as  between  party  and  parfy.  The  costs  will 
indnde  tibe  costs  of  the  implication  by  the  person  named  as  Pit  to  be  dismissed 
from  the  proceedings :  Fricker  y.  Van  OruUen,  sup. 

In  Nurse  y.  Dum/ord  (see  Form  1,  sup.),  the  Deft  also  had  costs  as  be- 
tween solr  and  client;  and  see  Andrewe  y.  Barnes,  39  Ch.  D.  133,  C.  A. 
{sup.  Vol.  I.  p.  139),  deciding  that  the  Court  has  jurisdiction  in  all  oases  to 
giye  costs  as  between  solr  and  client. 

The  general  rule  will  apply  against  the  solr  although  he  has  been  deceiyed 
by  a  forged  power  of  attorney  (Cordery,  117),  or  beUeyes  an  infant  Pit  to  be 
01  full  age :  Oeilinger  y.  Oibbe,  (1897)  1  Ch.  479,  the  remedy  of  the  solr  being 
against  the  person  who  misled  him  (Cordery,  16 ;  Nurse  y.  Durnford,  sup.). 

The  fact  tliat  notice  of  discontinuance  has  been  giyen  under  0.  xxyi,  1, 
does  not  preyent  the  Pit  from  applying  by  motion  or  summons  in  a  sum- 
mary way :   Oold  Reefs  of  Western  Australia  y.  Dawson,  (1897)  1  Ch.  115. 

The  motion  to  stay  proceedings  may  be  made  by  the  Deft :  Oeilinger  y. 
Gibhs,  sup.  ;  but  not  in  the  absence  of  the  Pit :  Cordery,  118;  Thatcher  y. 
I/Aguilar,  11  Bxch.  436 ;  4  W.  E.  149. 

An  order  to  attend  proceedings  obtained  by  a  solr  without  his  client's 
written  authority  may  be  discharged  on  application  by  the  client :  Bird  y. 
Harris,  29  W.  B.  45 ;  43  L.  T.  434.  And  an  order  maae  on  petition  may  be 
amended  by  striking  out  the  names  of  persons  joined  as  co-Petrs  who  had  no 
notice  of  the  petition,  or  had  not  authorized  the  use  of  their  names :  Be  Savage, 
15  Ch.  D.  667. 

As  to  the  use,  without  their  authority,  of  the  names  of  shareholders  as 
co-Pits,  see  KeppeU  y.  Bailey,  2  M.  &  K.  548 ;  1833,  A.  1391. 

A  person  alleged  to  be  of  unsound  mind,  but  proyed  to  be  sane,  on  whose 
behalf  a  bill  had  been  filed  by  a  next  friend,  was  entitled  to  be  indemnified 
by  the  next  friend  against  all  conseouences  of  the  suit  haying  been  instituted 
in  his  name :  Palmer  y.  Walesby,  3  Ch.  732. 

Where  a  solr,  himself  a  Deft,  and  acting  imder  an  implied  authority  to 
act  for  his  co-Defts,  put  in  fraudulently  a  defence  admitting  their  liabiuty, 
and  denying  his  own,  lea^  was  giyen  on  api>eal  to  withdraw  the  defence  and 
deliyer  a.  fresh  one :  WiUiams  y.  Preston,  20  Ch.  D.  672,  C.  A. 


BBTAIHXB  O;  BOLIOITOB. 

For  oommencing  proceedings  a  g^eneral  authority  to  act  as  solr  is  not  suffi- 
cient, but  the  solr,  for  his  protection  should  haye  instructions  in  writing : 
Wiggins  y.  Peppin,  2  Beay.  403 ;  Norton  y.  Cooper,  3  8m.  &  Gifi.  375 ;  Be 
Gray,  20  L.  T.  730. 

And  a  special  authorify  is  required  to  enable  a  solr  to  enter  an  appearance : 
Be  Cray,  Q.  y.  Cde,  65  L.  T.  743;  W.  N.  (91)  201 ;  Cordery,  78;  and  as  to 
the  position  of  a  solr  defending  a  suit  under  a  general  authority,  see  Wright 
y.  CasUe,  3  Mer.  62 ;  Heinrich  y.  SuUon,  6  Ch.  220 ;  Steel  y.  Cohb,  1  N.  E. 
302;  11  W.  B.  298.  x 

In  the  absence  of  express  retainer,  the  relation  of  solr  and  client  may  be 
inferred  from  the  acts  of  the  parties :  Blyth  y.  FladgaU,  (1891)  1  Ch.  337. 

As  to  retainer  by  acquiescence,  see  HaU  y.  Laver,  1  Ma.  571 ;  Bright  y. 
Legerton,  2  D.  F.  &  J.  606. 

Itetainer  of  a  country  solr  does  not  justify  an  action  in  which  Ids  London 
agents  are  solrs  on  the  record :  Wray  y.  Kemp,  26  Ch.  D.  169  (where  the  Pit 
in  such  a  oaae  was  held  entitled  to  haye  her  name  struck  out). 
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A  retainer  to  a  solr  *'  to  inyestigate  aooounts  of  mortgagee  and  take  steps 
as  Hiought  fit  does  not  justify  nim  in  commencing  a  redemption  action: 
Wray  v.  Kemp,  26  Ch.  D.  169. 

A  solr  must  be  very  careful  to  have  his  retainer  explicitly  worded,  especially 
when  given  on  behau  of  an  ignorant  uneducated  person :  Wray  y.  Kemp^  26 
Ch.  D.  169 ;  Atkinson  y.  AhhoU,  3  Drew.  251. 

Betainer  by  the  managing  partner  of  a  firm  (whether  to  sue  or  defend)  is 
sufficient:  Tomlinson  y,  Broadsmith,  (1896)  1  Cl  B.  386,  0.  A.;  Court  y. 
Berlin^  n897)  2  Q.  B.  396,  0.  A. ;  and  parhiers  who  retire  during  the  action 
remain  (in  the  absence  of  notice  to  the  solr)  liable  for  subsequent  costs :  Court 
y.  Berlin,  aup, 

A  solr  whose  managing  clerk  is  a  member  of  a  committee  of  inspection  in 
bankruptcy  ought  not  to  accept  a  retainer  from  the  trustee :  Be  OcUlard, 
(1896)  1  Q.  B.  68,  C.  A. 

The  Court  has  no  power  to  give  a  solr,  to  whom  costs  are  due  from  a  co., 
authority  to  use  the  co.'s  name  in  litigation  against  others :  Cape  Breton  Co, 
y.  Fenn,  17  Ch.  D.  198,  C.  A. 


NATUBE  AlTD  EXTENT  OF  AT7TH0BITY. 

The  retainer  of  a  solr  in  a  common  law  action  is  an  entire  contract  to 
conduct  the  case  to  its  conclusion,  and  he  cannot  withdraw  and  sue  for  his 
costs  except  for  good  cause  and  after  reasonable  notice  :  Underwood,  Son  and 
Piper  y.  Lewis,  (1894)  2  Q.  B.  306,  C.  A.,  explaining  Vansandau  y.  Broum, 
9  Bing.  412;  but  this  rule  does  not  necessarily  apply  to  administration 
actions  or  bankruptcy  or  winding-up  proceedings :  Be  Hall,  9  Ch.  D.  538 ; 
Be  Bomer  and  Haslam,  (1893)  3  Ch.  618 ;  Cordery,  106.  As  to  change  of 
solr,  V.  inf,,  p.  1079. 

The  authority  of  a  solr  continues  afte^r  judgment  in  an  action  to  the 
extent  of  binding  his  client  by  a  compromise  (see  Butler  y.  Knight,  L.  B.  2 
Ex.  109),  or  for  tiie  puipose  of  being  served  with  notice  of  appeal :  Delupclt 
y.  Dick,  29  Ch.  D.  351 ;  and  by  O.  vn,  3,  until  the  notice  of  change  has  been 
filed  in  the  Central  Office  or  in  the  District  Begistry,  the  former  solr  shall  be 
considered  the  solr  of  the  party  imtil  the  final  conclusion  of  the  cause  or 
matter  in  the  High  Court  or  the  Court  of  Appeal ;  but  when  execution  has 
been  levied  the  solr  \s  fundus  officio,  and  cannot,  without  special  instructions, 
enga^  in  proceedings  in  interpleader :  James  v.  Bicknell,  20  Q.  B.  D.  164. 

it  IS  not  within  the  scope  of  the  implied  authority  of  a  solr  of  a  judgment 
creditor  issuing  a  fi,  fa,  to  direct  the  sheriff  to  seize  particular  goods :  Smith 
y.  Keal,  9  Q.  B.  D.  340,  C.  A. ;  Cordery,  96,  145. 

As  to  the  authority  of  a  bank  to  use  the  name  of  their  trustee  in  any 
action  or  proceeding,  and  of  their  solr  to  enter  an  appearance  for  their  trustee 
as  co-Deft  without  his  knowledge,  and  conduct  his  defence,  see  Heinrich  v. 
Sutton,  6  Ch.  220. 

Trustees  of  a  creditors'  deed  having  acted,  were  held  liable  to  the  solr  for 
the  costs  of  its  preparation  (one  of  the  trusts  of  the  deed  being  for  payment 
of  those  costs),  although  the  retainer  of  the  solr  has  been  by  tiie  debtor  only : 
Be  Sadd,  34  Beav.  650. 

When  money  is  directed  to  be  paid  out  to  solrs,  and  the  jud^;ment  is  reversed 
on  appeal,  to  which  the  solrs  are  not  parties,  there  is  no  jurisdiction  to  order 
them  to  refund,  as  the  client  is  the  responsible  party :  Lydney  and  Wigpocl 
Co,  y.  Bird,  33  Ch.  D.  85,  C.  A. 

If  several  Defts  separately  retain  a  solr,  each  is  liable  only  for  his  share 
of  the  general  coste :  Be  Colquhoun,  5  D.  M.  &  G.  35 ;  and  see  Frazer  v. 
Thompson,  1  Giff.  337 ;  Anderson  v.  Boynton,  13  Q.  B.  308 ;  Be  AUen,  Davies 
y.  Chatwood,  11  Ch.  D.  244;  and  in  stiictness  the  right  of  each  is  to  have 
the  solr's  bill  taxed  without  serving  any  other  person  than  the  solr:  Be 
Salaman,  (1894)  2  Ch.  201,  C.  A.,  ante,  p.  275. 

But  when  it  is  a  joint  retainer,  as  by  two  or  more  trustees,  the  whole  bill 
of  coste  can  be  enforced  against  either  of  them :  Watson  v.  Bow,  18  Eq.  680 ; 
Smith  v.  Dale,  18  Ch.  D.  516. 

A  solr  employed  in  trust  business  is  solr  for  the  trustees  personally,  and 
has  no  direct  claim  on  the  estete  for  costs :  Staniar  y.  Evans,  34  uh.  D. 
470. 


SECT.  I.]  Solicitof^g  Authority^  Sec  1077 

A  tnutee  may  retain  a  solr  on  the  tennB  fhat  he  is  to  look  only  to  the  tniBt 
estate  for  payment :  Blyth  v.  FladgaU,  (1891)  1  Oh.  337,  369. 

A  solr  employed  by  trustees  is  not  thereby  ip9o  facto  authorized  to  aooept 
notice  on  their  behali  of  incumbranoes  created  by  a  c.  q.  t. :  Saffron  Wdldm 
Bldg.  8oe,.r.  Bayner,  14  Ch.  D.  406,  0.  A. ;  Arden  y.  ^.,  29  Oh.  D.  702, 
709. 

A  solr  regained  for  the  purpose  of  brinj^g  an  action  is  not  justified  in 
oompromising  his  client's  claim  before  action  Drought :  Macaulay  y.  Polley. 
(1897)  2  a  B.  122,  0.  A. 

Separate  liability  must  haye  been  asserted  by  the  clients  at  the  trial  of  an 
action  against  them  for  his  costs  by  the  solr,  and  cannot  be  raised  for  the 
first  time  on  taxation  :  Burridgey,  BelUw,  32  L.  T.  807. 

In  general,  separate  solrs  retained  by  the  same  clients  in  the  same  business, 
being  jointly  responsible,  share  the  profits  equally :  Bobinson  y.  Anderaofif 
7  D.  M.  G.  239 ;  20  Beay.  98. 

A  solr  cannot  pled^  his  client's  credit  to  counsel,  so  as  to  enable  counsel 
to  lecover  from  tne  client:  Mostyn  y.  JIf.,  5  Ch.  457  ;  Hohari  y.  BtdUr^  9  Ir. 
C.  L.  157;  and  as  to  oounsel's  fees,  see  Yol.  I.  pp.  301,  302. 

Where  a  solr  has  receiyed  costs  payable  to  his  cUent,  with  knowledge 
that  an  appeal  is  pending,  he  cannot,  in  the  absence  of  misconduct  or  under- 
taking to  pay,  be  ordered  personally  to  repay :  Hood^Barrs  y.  CroBBman^ 
^897)  A.  C.  172,  H.  L.,  affirming  0.  A.,  (1896)  1  Q.  B.  610  {mm.  Hood- 
Bam  y.  Heriot), 

The  mere  fact  that  a  solr  is  in  possession  of  a  mortgage  deed  executed  by 
his  client,  does  not  authorize  him  to  receiye  the  mortgage  money  for  the 
client:  jFay.  StvinhankSy  Be  Shanks,  11  Ch.  D.  525,  C.  A. ;  but  by  the  Con- 
Teyancing  Act,  1881,  s.  56,  '*  where  a  solr  produces  a  deed  haying  in  the  body 
thereof,  or  indorsed  thereon,  a  receipt  for  consideration  money  or  other  con- 
sideration, the  deed  being  executed,  or  the  indorsed  receipt  being  signed,  by 
the  person  entitled  to  giye  a  receipt  for  that  consideration,  the  deed  shall  l)e 
sufficient  authority  to  the  person  liable  to  pay  or  give  the  same  for  his  pay- 
ing or  giying  the  same  to  the  solr,  without  the  solr  producing  any  separate 
or  other  direction  or  authority  in  tiiat  behalf  from  the  person  who  executed 
or  signed  the  deed  or  receipt.  This  section  does  not  alter  or  enlarge  the 
powers  of  trustees  as  to  giving  an  authority  to  an  agent  to  receive  purchase- 
money  for  them,  and  therefore,  in  the  absence  of  special  circumstances,  a 
purchaser  could  insist  upon  paying  the  money  to  the  trustees  persooally,  or 
to  their  joint  account  at  a  bank  designated  by  them :  Be  Bellamy^  24  Ch.  D. 
387,  G.  A. ;  and  see  Day  y.  Woolwich  Equitable  Building  Soc,,  40  Ch.  D.  491, 
494.  But  by  the  Trustee  Act,  1893,  s.  17  (replacing  sect.  2  of  the  Trustee 
Act,  1888),  sub-sect.  1,  a  trustee  may  **  appoint  a  solr  to  be  his  agent  to  receiye 
and  give  a  discharge  for  any  money  or  valuable  consideration  or  property 
receivable  by  the  trustee  under  the  trust,  by  permitting  the  solr  to  nave  the 
custody  of,  and  to  produce,  a  deed  containing  any  such  receipt  as  is  referred 
to  in  sect.  56  of  tne  Conveyancing  Act,  1881 ;  and  a  trustee  shall  not  be 
chargeable  with  breach  of  trust  by  reason  only  of  his  having  made  or  con- 
curred in  making  any  such  appointment ;  and  the  producing  of  any  such 
deed  by  the  solr  shall  have  the  same  validity  and  effect,  under  the  said 
section,  as  if  the  person  appointing  the  solr  had  not  been  a  trustee."  This 
enactment  does  not  enable  trustees  to  appoint  one  of  themselves  to  receiye 
purchase-money ;  and,  semble,  if  the  money  is  to  be  paid  to  them  directly, 
the  purchaser  can  require  all  of  them  to  attend  personally  to  receiye  it :  Be 
Flower,  27  Ch.  D.  592. 

Production  of  the  deed  pursuant  to  sect.  56  of  the  Conveyancing  Act  is 
"  equivalent  to  a  special  authority  given  to  the  solr  to  receive  the  money  "  : 
Re  Bellamy,  sup. ;  and  the  person  producing  the  deed  must  be  the  solr  acting 
for  the  party  to  whom  the  money  is  expressed  to  be  paid :  Day  v.  Woolwich 
Equitable  Building  Soc„  40  Ch.  D.  491 ;  but  see  King  v.  Smith,  (1900)  2  Ch. 
425,  referring  to  Hood  and  ChalliSy  138,  as  to  the  ri^ht  and  duty  of  the  person 
paying  the  money  to  assume  that  the  solr  producing  the  deed  is  actmg  as 
solr  for  the  person  having  power  to  give  a  discharge. 

The  appomtment  of  the  solr  and  permission  as  to  the  custody  must  be 
made  and  given  by  the  trustee  personally,  and  not  by  attorney  under  a 
power:  Be  Hetling  and  Merton,  (1893)  3  Ch.  269,  C.  A. 

By  the  Trustee  Act,  1893,  s.  17,  sub-sect.  2,  * '  a  trustee  may  appoint  a  banker 
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or  solr  to  be  hifl  agent  to  reoeiye  and  giye  a  diacharge  for  any  money  pa3^ble 
to  the  trustee  under  or  by  virtue  of  a  policy  of  assurance,  by  permitting  the 
banker  or  sobr  to  have  the  custody  of  and  to  produce  the  policy  of  assurance 
vith  a  receipt  signed  by  the  trustee  " ;  but  (sub-sect.  3)  the  ^ustee  is  to  be 
liable  in  respect  of  the  money  in  case  he  permits  it  to  remain  in  the  hands  or 
under  the  control  of  the  banker  or  solr  longer  than  is  reasonably  necessary. 

The  solr  to  a  person  having  the  conduct  of  a  sale  by  the  Court  has  autho- 
rity to  receive  from  the  auctioneer  the  amount  of  the  deposit  for  the  purpose 
of  paying  it  into  Court :  ^t^^f*  y.  Bree,  61  L.  J.  Ch.  263 ;  46  L.  T.  8 ;  30 
W.  R.  278,  C.  A. 

The  Pit's  solr  has  authority  to  consent  to  add  a  co-Pit  under  0.  xn,  11 : 
Cox  V.  James,  19  Ch.  D.  55. 

For  the  authority  required  in  the  case  of  proceedings  by  or  against  a 
public  CO.,  see  East  Pant  Du  Co,  v.  Merry  weather,  2  H.  &  M.  254 ;  Wattdsworth 
Oas  Co.  V.  Wright,  18  W.  B.  728 ;  22  L.  T.  404 ;  Heinrich  v.  SvWm,  6  Ch.  220 ; 
and  that  a  solr  having  authority  to  represent  a  oo.  is  not  liable  for  acting  on 
that  authority  after  it  had  been  revoked  by  the  dissolution  of  the  co.  until  he 
knows  or,  by  the  exercise  of  due  diligence,  might  have  known,  of  the  disso- 
lution, see  Saltmi  v.  New  Beeston  Cycle  Co.,  (1900)  1  Ch.  43. 

As  to  the  position  of  a  solr  acting  for  the  promoter  of  a  co.,  and  that  he 
cannot,  in  the  absence  of  ratification  by,  or  an  independent  contract  with,  the 
CO.,  hold  them  liable,  see  Be  Botherham  Alum  aim  Chemical  Co.,  25  Ch.  D. 
103,  C.A.;  Be  Empress  Engineering  Co.,  16  Ch.  D.  125,  C.  A. ;  -Be  Norihumher- 
land,  &c.  Co.,  33  Ch.  D.  16,  C.  A. 

In  the  absence  of  express  contract,  an  official  liquidator  is  not  personally 
liable  for  the  costs  of  tne  solr  employed  by  him  in  the  winding-up  with  the 
sanction  of  the  Court:  Be  Anglo- Moravian  Co.,  1  Ch.  D.  130;  Trueman^a 
Estate,  Hooke  v.  Pijper,  14  Eq.  278 ;  Be  Massey,  9  Eq.  367 ;  Cordery,  67.  Aa 
to  the  priority  of  the  costs  over  the  liquidator's  remuneration,  see  Be  Sanitary 
Burial  Assoc.,  (1900)  2  Ch.  289,  C.  A. 

The  retainer  of  a  solr  bv  the  liquidator  of  a  co.  which  is  bein^  wound  up 
by  the  Court  must  be  made  with  the  sanction  of  the  Court  obtamed  before 
the  employment,  except  in  cases  of  urgency,  and  in  general  only  in  such 
cases  will  the  Court  give  its  subsequent  sanction ;  and  an  order  directing  the 
liquidator  to  call  up  uncalled  capi&l  does  not  relieve  him  from  the  necessity 
of  obtaining  the  sanction ;  Be  London  Metallurgical  Co.,  (1897)  2  Ch.  262. 

Costs  incurred  subsequently  to  the  death  of  the  client,  but  before  the  solrs 
received  notice  of  it,  were  disallowed :  Pool  y.  P.,  58  L.  J.  P.  D.  67 ;  61  L.  T. 
401. 

When  a  solr  puts  his  managing  clerk  in  his  place  to  conduct  a  matter, 
notice  of  an  act  of  bankrupt^  to  the  clerk  is  notice  to  the  solr:  Exp, 
M'Gowan,  Be  Ashton,  39  W.  B.  320;  64  L.  T.  28;  8  Morrell,  72;  and  see 
Brewin  y.  Briscoe,  28  L.  J.  Q.  B.  329;  2  E.  &  E.  116;  7  W.  B.  584;  Pike  y. 
Stevens,  12  Q.  B.  465. 

NOTIOE  TO  80LI0IT0B — OOKTVYAKCINQ  ACT,  1882. 

By  the  Conveyancing  Act,  1882  (45  &  46  Y.  o.  39),  s.  3,  it  is  provided  that 
**  a  purchaser  shall  not  be  prejudicially  affected  by  notice  of  any  instrument, 
fact,  or  thing,  unless  (i.^  it  is  within  his  own  knowledge,  or  would  have  come 
to  his  knowledge  if  sucn  inquiries  and  inspections  had  been  made  as  ou^ht 
reasonably  to  have  been  made  by  him ;  or  (ii.)  in  the  same  transaction  with 
respect  to  which  a  question  of  notice  to  the  purchaser  arises,  it  has  come  to 
the  knowledge  of  his  counsel,  as  such,  or  of  his  solr  or  other  agent,  as  such, 
or  would  have  come  to  the  knowledge  of  his  solr  or  other  agent,  as  such,  if 
such  inquiries  and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solr  or  other  agent."  The  section  is  not  to  exempt  a  pur- 
chaser from  any  liability  under  any  covenant  or  provision  contained  in  the 
instrument  under  which  his  title  is  derived  mediately  or  immediately,  but  it 
applies  to  purchases  made  either  before  or  after  the  commencement  of  the 
Act. 

The  section  does  not  affect  the  ordinary  rule  that  a  purchaser  cannot  avoid 
constructive  notice  by  omitting  to  investigate  the  title  to  the  property :  Pat^ 
many.  Harland,  17  Ch.  D.  353;  or  set  up  the  legal  estate  as  against  the 
title  of  a  third  person  when  he  himself  *'did  not  take  the  usual  ordinary 
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precaution  to  make  inqoiiy  abont  it,  but  was  content  to  accept  the  title,  to 
take  a  conyeyance,  and  to  advance  his  money  without  inquiry  of  any  sort  or 
kind":  Qaintihorough  y.  Watctmihe  Terra  Cotta  Co.,  64  L.  J.  Oh.  994;  63 
K  T.  116  (and  see  Oliver  y.  Hinion,  (1899)  2  Oh.  264,  0.  A.) ;  but  it  was 
intended  to  remedy  the  evil  consequences  of  such  a  doctrine  as  that  in 
Hargreaves  y.  Bothwell,  1  Ke.  154,  160;  whereby,  where  a  solr  had  acted  in  a 
former  transaction  with  reference  to  the  estate,  **  notice  was  imputed  to  the 
client  if  there  was  such  a  distance  only  between  the  former  transaction  and 
the  present  transaction  in  which  he  was  engaged  as  left  the  Oourt  under  the 
impreeaion — it  could  not  be  more  than  an  mipression — ^that  the  solr  had 
actually  remembered  the  former  transaction ;  and  in  that  way  knowledge 
was  imputed  to  the  solr,  and  through  the  solr  notice  was  imputed  to  the 
client"  :  Be  dmairu,  31  Oh.  D.  671,  676. 

GHAKOnrO  80LI0IT0B. 

Under  the  former  practice  a  party  could  not  change  his  solr  except  by 
order  on  motion  or  petition  of  course,  and  until  such  order  was  obtained  and 
seryed,  and  notice  thereof  giyen  to  tiie  clerk  of  records  and  writs,  the  former 
Bobr  was  considered  as  the  solr  of  the  party. 

But  b^  O.  vn,  3,  a  party  suing  or  defending  shall  be  at  Uberty  to  change 
his  solr  in  any  cause  or  matter  without  an  order  for  that  purpose,  upon 
notice  of  such  change  being  filed  in  the  Oentral  Office,  or  m  tne  District 
Beupstry,  if  the  cause  or  matter  is  proceeding  therein ;  but  until  such  notice 
is  filed,  and  a  copy  thereof  served,  and  (in  causes  or  matters  pending  in  the 
Oh.  Div.)  left  in  the  Ohambers  of  the  Judge  to  whom  the  cause  or  matter  is 
assigned,  the  former  solr  shall  be  considered  the  solr  of  the  party  until  the 
final  conclusion  of  the  cause  or  matter,  whether  in  the  Hig^h  Oourt  or  in  the 
Oourt  of  Appeal.  It  is  peremptory  that  the  notice  required  by  this  rule 
should  be  given  :  Hunt  y.  Fineburg,  22  Q.  B.  D.  259,  0.  A.,  in  which  case 
the  action,  having  been  dismissed  at  the  trial  by  reason  of  the  name  of  the 
former  solr  (who  nad  been  suspended  from  practising)  still  appearing  on  the 
record,  was  reinstated  upon  me  terms  of  the  Pit  paying  tne  costs  thrown 
away.     For  forms  of  notice,  see  D.  0.  F.  1039. 

Where  there  had  been  a  joint  retainer  by  several  co-Pits,  an  order  to 
change  the  solr  on  the  application  of  one  or  more  of  them  was  irregular : 
Norunch  and  Norfolk  Building  Soc.,  22  W.  B.  856;  Wedderhurn  v.  FT.,  17 
Beav.  158.  For  form  of  application  by  co-Pit  to  appoint  solr  for  separate 
application,  see  D.  0.  F.  1040. 

The  conduct  of  a  consolidated  action,  where  some  of  the  co-Pits  had 
applied  to  chan^  their  solr,  was  given  to  those  Pits  who  had  not  so  applied, 
and  those  applym^  were  made  Defts,  though  their  claim  was  larger :  Holden 
y.  Sillutone,  <fec.  CS.,  30  W.  B.  98. 

In  case  of  refusal  to  appoint  a  new  solr,  the  opposite  parties  may  sue  out  a 
ntbpcena  for  the  naming  of  a  solr :  Oibion  y.  Ingo,  2  Ph.  402 ;  Dean  v.  LetJi' 
bridge,  26  Beav.  397.    See  D.  0.  F.  1041. 

Where  the  Deff  s  solr  had  been  struck  off  the  rolls,  and  the  Deft  could  not 
be  seryed  personally,  the  Oourt  allowed  substituted  service  on  the  Deft  of  the 
mbpcena  to  name  a  new  solr :  Hamilton  v.  Tkomaey  W.  N.  (83)  31. 

in  Waldon  y.  Thompeon,  6  Eq.  7,  the  record  and  writs  clerk  was  directed 
to  file  a  bill  by  two  Pits,  alHiough  the  indorsement  stated  that  it  was  filed  by 
a  firm  of  London  solrs  as  agents  on  behalf  of  two  solrs  not  m  partnership  and 
acting  jointly  for  Pits. 

A  direction  by  a  testator  that  his  solr  shall  be  solr  to  the  estate,  and  to 
the  trustees  in  carrying  out  the  trusts  of  the  wiU,  will  not  bind  the  trustees 
to  continue  to  employ  such  solr :  Foster  v.  Ehley,  19  Oh.  D.  518. 

The  ezor  or  admor  of  a  deceased  sole  Pit,  or  any  new  sole  Pit  coming  in 
by  change  of  interest,  need  not  employ  the  former  solr  in  the  cause ;  but, 
iemble,  notice  should  be  given  under  O.  vu,  ,3. 

Where  the  suit  of  a  Pit  become  bankrupt  is  continued  by  his  assignee,  the 
assignee  is  under  no  obligation  to  employ  the  same  solr :  Simmonda  v.  O.  E, 
By.  Co.,  3  Oh.  797. 

The  former  practice  at  law  did  not  allow  a  solr  to  be  changed  unless  his 
costs  were  paid:  WiU  y.  Atnes,  11  W.  B.  751 ;  8  L.  T.  425 ;  but,  following 
tlie  practioe  in  equity,  the  order  will  now  be  made  in  all  Divisions  of  the 
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High  Court,  without  any  proyiaioii  for  payment  of  his  oosts:  QranJt  t. 
Holland,  3  C.  P.  D.  180. 

Where,  after  a  change  of  solra,  an  action  is  remitted  to  the  Connty  Oonit, 
the  former  solr  does  not,  by  virtue  of  County  Courts  Act,  1888,  s.  118,  lose 
his  right  to  costs  on  the  High  Court  scale :  Boyddl  y.  Millar,  60  L.  J.  Q.  B. 
251 ;  39  W.  E.  335 ;  W  L.  T.  299. 

Ajs  to  the  obligation  of  a  displaced  solr  to  hand  over  documents  to  his 
successor,  v.  in/,  p.  1086 ;  and  as  to  the  importance  of  the  question  whether 
the  solr  has  been  discharged  or  has  dischi^ged  himself  in  reference  to  his 
power  to  act  for  other  parties,  and  the  delivery  or  production  of  documents, 
see  Re  ffawkee,  Ackerman  v.  Lockhari,  (1898)  2  Ch.  1,  C.  A. ;  Cordery,  366, 
367,  and  inf.  p.  1086. 

And  as  to  the  practice  generally  on  change  of  solr,  see  Dan.  1703  et  teq. 


Section  II. — Solicitor's  Lien. 

(l.) — ^LISN  ON  PAPERS. 

1.  Changing  Solr — Lien  on  Papers — Delivery. 

The  Fit  H.  having  filed  a  notice  to  change  her  solr  in  this  action,  Let 
Y.  [the  present  <o/r],  within  seven  days  after  service  of  this  order, 
deliver  up,  on  oath,  to  the  Pit  H.,  or  to  Messrs.  X.  as  her  solrs,  the 
papers  in  this  action,  and  all  other  deeds,  papers  and  writings  what- 
soever in  his  custody  or  power  belonging  to  the  Pit,  or  in  anywise 
relating  to  this  action,  the  said  X.  undertaking  to  hold  the  same  sub- 
ject to  Y.'s  Hen,  if  any,  for  what  shaU  be  found  due  to  him  in  any 
taxation  of  costs  in  this  action. 


2.  Solr  to  hand  Papers  to  New  Solr^  subject  to  Lten^  and  wideriMng 

to  return  them. 

And  the  said  A.  [new  solr']  undertaking  to  prosecute  this  cause  on 
behalf  of  the  Pit  [or  if  client  Deft,  act  on  behalf  of  the  Deft  in  this 
cause],  with  all  due  diligence,  and  undertaking  that  such  briefs  of 
pleadings  in  this  cause,  office  aud  other  copies,  deeds,  papers,  docu- 
ments, and  proceedings,  as  shall  be  delivered  to  him  under  this  order, 
shall  be  received  by  him  without  prejudice  to  any  right  of  lien;  and 
shall  be  returned  undefaced  within  ten  days  after  the  hearing  of  this 
action  (this  action  shall  be  disposed  of)  or  after  he  shaU  at  any  time 
cease  or  decline  diligently  to  prosecute  [or  act  on  behalf  of  the  Deft  in]] 
this  action ;  Let  the  said  B.  [late  solr"]  deliver  over  to  the  said  A.  all 
such  briefs  of  pleadings  in  this  action,  office  and  other  copies,  and  all 
such  other  deeds  and  papers,  documents,  and  proceedings  in  or  con- 
nected with  this  action,  as,  upon  inspection,  the  said  A.  shaU  deem 
necessary  upon  the  Pit's  behalf  for  the  further  prosecution  of  this 
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action  [or  to  enable  him  to  act  as  aforesaid  for  the  Deft]  ;  (And  the 
said  A.  is  to  be  at  liberty  to  add  his  costs  of  this  application  to  his 
costs  already  incurred.)-— Liberty  to  apply. — See  Cane  t.  Martin^  M.  E., 
16  July,  1840,  B.  1519;  2  Beav.  84,  on  petition  of  Pit;  EnglehartY, 
Ordell,  y.-C.  S.,  11  May,  1854,  A.  905,  on  motion  of  Deft ;  and  costs 
to  be  costs  in  the  action. 


3.  Plfs  Solr  to  hand  Papers  to  Solr  of  Creditor  conducting  Action, 

"  Let  F.,  the  solr  of  the  Pit,  within  &c.,  deliver  to  8.  [cr^rftVor],  or 
to  D.,  his  solr,  the  several  judgments,  orders,  and  office  and  other 
copies  relating  to  or  made  in  these  actions  or  either  of  them,  in  his 
possession  or  power,  the  said  8.  nndertaking  to  hold  the  same  subject 
to  such  lien  as  the  Pit  or  the  said  F.,  or  any  solr  the  Pit  may  have 
employed  from  time  to  time,  shall  be  lawfully  entitled  to  thereon; 
And  Let  the  said  8.  (his  solrs  and  agents)  be  at  liberty  at  all  season- 
able times,  and  on  giving  reasonable  notice,  to  inspect  at  the  office  of 
the  said  F.  all  the  briefs  and  drafts  in  his  custody  relating  to  the 
matters  in  question  in  these  actions." — Costs  of  the  said  8.  and  of 
Pits  to  be  costs  in  the  action. — 8ee  Baron  Alvanley  y.  Kinnaird,  Y.-C, 
23  June,  1842,  A.  1133;  Jur.  (44)  114. 


4.  Deliver}/  of  Papers — Security  hy  Lodgment  in  Court — Lien  on 

Fund. 

Upoir  the  appeal  of  the  Deft,  Let  the  Pits,  the  L.  B.  of  N.,  be  at 
liberty  to  lodge  in  Court,  as  directed  in  the  schedule-  hereto,  £1,000 ; 
And  Let  the  Deft  have  the  same  lien  (if  any)  on  the  fund  so  lodged  as 
he  has  on  the  papers  of  or  belonging  to  the  Pits,  or  relating  to  the 
property  thereof  in  his  custody  or  power,  which  he  shall  deliver  up 
pursuant  to  this  order;  Let  upon  such  lodgment  being  made,  the 
Deft  deliver  to  the  Pits  on  oath  all  books,  minute  books,  books  of 
account,  rentals,  maps,  bills,  receipts,  vouchers,  leases  and  counter- 
parts, securities,  muniments,  pleadings,  affidavits,  exhibits,  briefs, 
office  copies,  records  and  papers,  of  or  belonging  to  the  Pits,  relating 
to  the  property  thereof  in  his  custody  or  power,  and  all  briefs  &c.  in  his 
custody  or  power  necessary  to  enable  the  clerk  of  the  Pits  to  instruct 
counsel,  and  do  all  necessary  acts  for  the  purpose  of  prosecuting  the 
appeal  in  the  action  A,  v.  B. — Pits  to  pay  Deft's  costs. — [Add  Lodg- 
ment Schedule,  Form  No.  1.] — 8ee  Newington  Local  Board  v.  Eldridge, 
25  July,  1879,  B.  2691 ;  S,  C,  12  Ch.  D.  349,  C.  A. 


6.  Delivery  of  Papers  by  Solr  without  Prejudice  to  Taxation  and  Lien^ 
the  Client  giving  Security y  and  undertaking  to  produce  them. 

''  Let  B.  and  0.  [clients],  or  one  of  them,  on  or  before  &c.,  lodge 
the  sum  of  £ —  in  Court  as  directed  in  the  schedule  hereto,  without 
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prejudice  to  the  taxation  of  the  bill  of  fees  and  disbursements  of  the 
said  D.y  directed  by  the  order  dated  &c. ;  And  Let  the  said  D.,  within 
two  days  after  notice  to  him  of  such  payment,  deliver  up  to  the 
said  B.  and  C,  or  one  of  them,  or  to  their  solrs,  all  deeds,  books, 
papers,  and  writings  in  his  custody  or  power  belonging  to  the  said 
B.  and  0.,  as  directed  by  the  order  dated  &c.,  the  said  B.  and  C.  by 
their  counsel  undertaking  to  produce  to  the  taxing  master  at  all 
proper  times  (and  seasons)  aU  or  any  of  such  deeds,  books,  papers,  and 
writings  as  by  the  said  taxing  master  they,  or  either  of  them,  shall 
be  required ;  But  this  order  is  without  prejudice  to  the  Hen  (if  any)  of 
the  said  D.  upon  such  deeds,  books,  papers,  and  writings  for  costs 
alleged  to  be  due  to  him,  the  said  D.,  from  the  estate  of  A.  deceased." 
— No  costs  to  D.  of  this  application. — See  Re  Jeuntt,  M.  E.,  25  July, 
1864,  A.  1801 ;  34  Beav.  22.— [Add  Lodgment  Schedule,  Form  No.  1, 
heading  accoxmt  as  follows :  ^*  The  account  of  B.,  0.,  and  D."] 


6.  Delivery  of  Deeds  Sfc.y  relating  to  Action  but  retaining  8olr*s  Lien. 

The  application  of  the  Pit,  which  upon  hearing  &c.,  was  adjourned 
&c.,  and  upon  hearing  counsel  for  the  Pit  and  for  0.  D.,  the  late  next 
friend  of  the  Pit,  and  for  E.  P.,  his  solr ;  Let  the  said  E.  P.  deliyer  to 
M.  N.,  the  present  solr  of  the  Pit,  a  list  of  all  the  deeds,  papers,  and 
writings  relating  to  this  action  which  are  in  the  custody  or  power  of  the 
said  E.  P. ;  And  Let  such  list  be  verified  on  oath  by  the  said  E.  P.  if 
required;  And  Let  the  said  E.  P.  deliver  to  the  said  M.  N.  such  of 
the  said  deeds,  papers,  and  writings  in  his  possession,  custody,  or 
power  as  may  from  time  to  time  be  required  by  the  said  M.  N.  for  the 
carrying  on  of  the  proceedings  in  this  action,  the  necessity  for  such 
delivery  to  be  determined  by  the  Judge  in  Chambers  in  case  the 
parties  difPer,  such  deeds  &c.,  to  be  retained  by  the  said  M.  N., 
subject  to  the  lien  (if  any)  of  the  said  E.  P.  for  costs. — Re  Hutchineont 
H.  V.  Norwood^  North,  J.,  4  June,  1886,  A.  868  ;  8.  C,  34  W.  R  687 ; 
M  L.  T.  842. 


7.  Order  to  produce^  mth  Liberty  to  apply  in  case  of  Difficulty  by 

reason  of  {former)  Solrs*  Lien. 

This  Court  being  of  opinion  that  such  affidavits  (of  the  Pit)  are 
insufficient.  Let  the  Pit  J.  L.,  on  or  before  — ,  file  a  full  and  sufficient 
affidavit  pursuant  to  the  said  order  dated  — ,  and  accounting  particu- 
larly for  the  documents  set  forth  and  referred  to  in  the  second  schedule 
of  his  said  affidavit  filed  — ,  more  particularly  describing  such  as  are 
not  fully  set  forth  and  described,  and  stating  which  of  them  are  now 
in  the  possession  of  Messrs.  B.  C.  &  Co.,  his  former  solrs ;  And  Let 
the  Pit  J.  L.,  at  aU  seasonable  times  upon  reasonable  notice,  produce 
at  the  office  of  Messrs.  H.  W.  &  N.,  his  solrs,  the  several  documents 
set  forth  and  referred  to  in  such  second  schedule  which  by  such  further 
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affidavit  shall  appear  to  be  in  his  poBsession  or  power,  or  in  the  pos- 
seasion  or  power  of  the  said  Messrs.  K.  C.  &  Co. ;  And  Let  the  Deft, 
his  soir  and  agent,  be  at  liberty  to  inspect  and  peruse  the  documents 
80  produced,  and  to  take  copies  of  and  extracts  therefrom  as  the  Deft 
shall  be  advised  at  his  expense ;  And  Let  the  Pit  J.  L.  produce  the 
said  documents  upon  any  examination  of  witnesses  in  this  action  and 
at  the  trial  thereof  as  the  Deft  shall  require ;  And  Let  the  Deft  be  at 
liberty  to  make  such  further  application  as  to  all  or  any  of  the  docu- 
ments mentioned  in  the  said  affidavit  as  he  may  be  advised. — The 
costs  of  the  application  to  be  borne  by  the  Pit  in  any  event. — Liberty 
for  the  Pit  to  apply. — See  Lewis  v.  Powell,  Stirling,  J.  (transferred 
from  a  B.  D.),  20  March,  1897,  B.  1405 ;  (1897)  1  Gh.  678. 

KATUBB  Am)  BZTXNT  07  IJEN. 

A  Bolr  has  a  right  to  hold  papers  of  his  dient  which  have  come  to  him  in 
the  course  of  business  in  his  professional  capacity  until  his  bill  is  paid. 

As  to  the  nature  and  extent  of  this  lien,  which  cannot  be  actively  enforced, 
and  is  subiect  to  tbe  same  rights  and  equities  to  which  the  papers  were  in  the 
hands  of  the  client,  see  Stedhmn  v.  Webb,  4  My.  &  Or.  346 ;  Bozon  v.  Botland, 
Ih.  354 ;  Clutt&n  t.  Pardon,  T.  &  B.  304 ;  MoleewoHh  v.  Bobbins,  2  J.  &  Lat. 
358 ;  Pelly  v.  Waihen,  1  D.  M.  &  G.  16 ;  7  Ha.  351 ;  Blunden  v.  Desart,  2  Dr. 
&  War.  405 ;  Be  Capital  Fire  Insurance  Co,,  24  Ch.  D.  408,  0.  A. ;  Be  Galland, 
31  Ch.  D.  296,  0.  A. ;  Be  LUwdlin,  (1891)  3  Ch.  145;  Be  Hawkes,  Ackerman 
V.  Lockhart,  ri898)  2  Ch.  1,  C.  A.,  post,  p.  1086. 

And  that  tiie  lien  may  be  asserted  though  the  debt  is  statute-barred,  see 
Be  Carter,  C.  v.  C,  55  L.  J.  Oh.  230;  34  W.  E.  57;  53  L.  T.  630;  Be  Brom- 
head,  6  D.  &  L.  52 ;  Be  Murray,  W.  N.  (67)  190. 

It  extends  only  to  taxable  costs,  charges,  and  expenses,  including  all 
disbursements  which  can  be  moderated  by  the  taxing  master,  and  are  not 
necessarily  allowed  in  full  on  being  vouched,  but  it  does  not  include  ordinary 
advances:  Be  Taylor,  Stileman  and  Underwood,  ^1891)  1  Ch.  D.  690;  thus,  it 
includes  the  costs  of  a  reference  to  tax  the  solr's  oill :  Be  Hanbury,  W.  N.  (96) 
241 ;  75  L.  T.  449 ;  65  L.  J.  Ch.  678 ;  or  of  an  action  to  recover  the  amount : 
Lambert  v.  Buckmaster,  2  B.  &  C.  616 ;  but  not  charges  by  him  as  land  agent 
or  otherwise  extra  professionally :  Be  Walker,  MerMth  v.  IF.,  68  L.  T.  517 ; 
Cordery,  357. 

If  by  the  decree  the  client  has  been  ordered  to  deliver  up  deeds,  &c.,  the 
solr  with  whom  they  have  been  deposited  for  the  purposes  of  the  suit  cannot, 
on  the  ground  of  his  lien,  withhold  delivery:  nell  v.  Taylor,  8  Sim.  216; 
Baker  v.  Henderson,  4  Sim.  27 ;  secus,  if  the  deeds  have  been  deposited  with 
the  solr  for  ^neral  purposes  as  well  as  the  purposes  of  the  suit :  Warburton 
V.  Edge,  9  Sim.  508 ;  and  see  Young  v.  English,  7  Beav.  10. 

And  similarly,  upon  payment  of  a  mortgage  debt  and  mortgagee's  costs, 
the  mortgagee's  solr  cannot  retain  the  mortgagor's  title  deeds  on  the  ground 
of  his  general  lien  for  independent  business  done  by  him  as  solr  for  the  mort- 
gagor :  Be  Moseley,  15  W.  B.  975;  Be  Long,  Exp.  Fuller,  16  Ch.  D.  617 ;  or 
for  costs  due  for  work  done  relating  to  the  mortgaged  property  during  the 
continuance  of  the  mortgage :  Be  lAewellin,  (1891)  3  Ch.  145. 

A  solr  acting  for  both  parties  in  a  mortga^  transaction  cannot,  after 
execution  of  the  mortgage,  retain  the  title  deeds  m  respect  of  his  lien  for  costs 
due  from  the  mortgagor :  Be  Snell,  6  Ch.  D.  105 ;  Pratt  v.  Vizard,  5  B.  &  Ad. 
bW,  Be  Taylor,  Mason  v.  T.,  10  Ch.  D.  729 ;  Macfarlane  v.  Lister,  37  Ch.  D. 
88;  Exp.  Quinn,  Be  Nicholson,  53  L.  J.  Ch.  302;  49  L.  T.  811 ;  32  W.  B. 
296;  but  as  against  the  mortgagor  his  lien  continues  subject  to  the  mort- 
gage: Be  Walker,  Meredith  v.  W.,  sup. ;  and,  having  acted  for  an  admor,  he 
can,  until  paid,  retain  the  papers  as  against  the  admor  de  bonis  non:  Be 
Watstm,  53  L.  J.  Ch.  305 ;  38  W.  B.  477 ;  50  L.  T.  205. 

As  to  the  lien  of  the  solrs  of  a  deceased  exor  and  trustee  who  has  a  claim 
upon  the  estate,  see  Twrner  v.  LeUs,  7  D.  M.  &  G.  243 ;   20  Beav.  185 ; 
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Christian  y.  Fidd,  2  Ha.  177 ;  and  see  Home  y.  Shepherd,  3  Jur.  N.  S.  806 ; 
26  L.  J.  Ch.  817. 

The  lien,  unless  limited  by  special  agreement,  is  general,  and  not  ootnfiiied 
to  the  particular  occasion  on  wnich  the  papers  were  deliyerod :  Be  Meeeenger, 
3  Ch.  I).  317 ;  Colmer  v.  Ede,  19  W.  E.  318 ;  40  L.  J.  Ch.  185 ;  23  L.  T.  884 ; 
Exp,  Sterling^  16  Yes.  257 ;  but  it  is  limited  to  what  is  due  to  the  solr  qua 
soir,  and  does  not  include  all  sums  of  money  due  from  the  client :  Re  Qaliand, 
31  Ch.  D.  296.  C.  A. ;  Worrall  y.  Johnson,  2  J.  &  W.  214,  218 ;  Be  Walker, 
MeredUh  v.  W,,  68  L.  T.  517. 

And  see  Champney  y.  Burland,  19  W.  E.  913  (L.  J.),  where  a  charge  for 
general  costs  was  negatiyed  by  the  terms  of  the  memorandum. 

The  lien  applies  not  only  to  papers,  but  to  other  articles,  e,g.,  books 
delivered  to  the  solr  for  the  purposes  of  tiie  actiott :  Friswell  y.  King,  15  Sim. 
191 ;  but  not  to  personal  chatt^  not  under  the  control  of  the  Coiut,  nor  in 
the  possession  of  the  solr :  see  Savage  y.  James,  I.  E.  9  £q.  357 ;  nor  to  deeds 
in  possession  of  the  solr  as  mortgagee  from  his  dient :  Sheffield  y.  Eden, 
10  Ch.  D.  291 ;  nor  to  documents  neyer  held  by  the  solr  on  contract,  or  in 
any  other  way  ae  solr :  Be  Long,  Exp.  Fuller,  16  Ch.  D.  617 ;  and  a  oolr  who 
prepares  a  marriage  settlement  has  no  lien  upon  it  for  his  costs  against  the 
trustees:  Be  Lawrance,  Bowker  y.  Austin,  (1894^  1  Ch.  556. 

It  may  be  assigned  with  the  debt  in  respect  of  which  it  is  claimed :  BuU  y. 
Faulkner,  2  D.  &  S.  772. 

A  solr,  derk  to  a  local  board,  is  not  depriyed  of  his  lien  against  them  as 
their  solr  because  he  is  also  their  servant :  Netvington  Local  Board  y.  Eldridge, 
12  Ch.  D.  349,  C.  A. 

A  transfer  of  the  '^ goodwill"  of  a  solr's  business  does  not,  per  se,  carry 
the  right  to  possession  of  the  client's  papers :  James  y.  James  and  BenddU, 
37  W.  R.  495 ;  Cordery,  242. 

The  lien  does  not  arise  unless  the  documents  have  been  reoeiyed  by  the 
solr  as  such :  Vaughan  y.  Vanderstegen,  2  Drew.  409 ;  Gibson  y.  May,  4  D.  M. 
&  G.  512 ;  and  see  Fish.  Mort.  s.  632. 

The  lien  attaches  to  a  poHcy  of  assurance  without  the  necessity  of  fiiving 
notice  to  the  assurance  office :  W.  of  England  Bank  y.  Baichelor,  51  L.  J.  Ch. 
199 ;  46  L.  T.  132 ;  30  W.  E.  364. 

Solr  of  Co. — The  Hen  on  papers  of  a  limited  co.  is  subject  to  the  Companies 
Acts  and  the  co.'s  articles  of  association :  and  the  directors  have  no  power  to 
create  any  lien  on  the  share  register  and  minute  books ;  and  the  sobr  cannot 
assert  his  lien  against  documents  which  come  to  his  hands  pending;  the 
winding  up  of  the  co.  in  such  a  way  as  to  interfere  with  the  prosecution  of 
the  winding-up ;  but  the  winding-up  order  does  not,  ipso  facto,  defeat  any 
valid  pre-existmg  lien  :  Be  Capital  Fire  Ins.  Assoc.,  24  Ch.  D.  408,  C.  A. 

His  lien  on  title  deeds  of  the  co.  in  his  hands  for  costs  incurred  while 
debentures  remain  floating  securities  is  good  as  against  the  debenture  holders : 
Brunton  v.  Electric  Engineering  Corpn.,  (1892)  1  Ch.  434;  and  see  Biggerstaff 
y.  BowaU's  JVharf,  (1896}  2  Ch.  93,  99,  C.  A. 

Solrs  of  a  co.  liave  no  lien  on  the  papers  of  the  co.  for  costs  incurred  in 
business  which  was  Vrltra  vires :  Howard  and  Dollman^s  Case,  1  H.  &  M.  433. 

The  solr  to  an  official  liquidator  has  no  lien  for  his  costs  on  the  file  of  the 
proceedings  in  the  winding-up  and  the  documents  relating  thereto :  FuUbrookU 
Case,  4  Ch.  627 ;  nor  on  books  of  the  co.  which  ought  to  be  kept  at  the  regis- 
tered office :  Be  Anglo-Maltese  Hydraulic  Dock  Co.,  54  L.  J.  Ch.  730 ;  52  L.  T. 
841 ;  33  W.  E.  652. 

The  solrs  of  a  co.  may  be  compelled,  under  the  Companies  Act,  1862,  s.  115, 
on  summons  by  the  official  liquidator,  to  produce  documents  belonc;ing  to 
the  CO.  without  prejudice  to  their  lien :  South  Essex  Estuary  Co.,  4  Cn.  215; 
Union  Cement  Co.,  Ih.  627  ;  Be  Capital  Fire  Ins.  Assoc.,  24  Ch.  D.  408,  C.  A. 

Bankruptcy, — ^A  bankrupt  cannot  give 'alien  after  the  commencement  of 
the  bankruptcy :  Exp.  Lee,  1  Yes.  285  (see  Bankruptcy  Act,  1883,  s.  43);  but 
a  lien  created  oef  ore  the  receiving  order  is  protected  if  the  solr  had  no  notice 
of  an  available  act  of  bankruptcy  (sect.  49;.  Money  paid  by  the  debtor  to 
his  solr  for  costs  of  opposing  a  bankruptcy  petition  cannot  be  daimed  by  the 
trustee  in  bankruptcy :  Be  Sinclair,  Exp.  Payne,  15  Q.  B.  D.  616,  C.  A. ; 
but  this  rule  only  applies  to  costs  which  are  expended  on  what  is  strictly  a 
necessity,  not,  e.g.,  costs  incurred  in  arranging  with  GreditoTB  with  a  view 
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to  preyent  proceedings ;  and  solrs  who  haye  money  in  their  hands  on  which 
the  debtor  ^as  giyen  them  a  charse  for  general  costs,  cannot  retain  such 
money  to  meet  costs  incurred  for  t£e  debtor  after  knowledge  of  the  act  of 
bankmptcy :  Be  Spackman,  Enop.  May,  24  Q.  B.  D.  728 ;  and  see  Oordery, 
862. 

Town  A ffent.— The  lien  of  the  town  agent  on  papers  in  Hs  possession  is 
limited  to  the  extent  of  the  amount  due  from  the  client  to  his  country  solr : 
see  Laivrence  y.  Fletcher,  12  Ch.  D.  858 ;  and  if  the  latter  has  been  paid — 
it  matters  not  how — ^without  notice  of  anything  being  due  to  the  agent,  the 
pipers  cannot  be  retained :  Waller  y.  Holmes,  1  J.  &  H.  239 ;  Peatfield  y. 
JBarloWy  8  Eq.  61 ;   Vyse  y.  Foster,  10  Ch.  236 ;  and  see  Morg.  &  Wurtz.  660. 

As  to  what  the  usual  agency  terms  are,  and  that  if  the  London  agent 
agrees  to  suspend  his  right  to  payment,  he  cannot  claim  interest,  imless  ex- 
pressly stipTi&ted  for,  see  Ward  y.  Lawson,  43  Ch.  D.  353,  0.  A. 

And  that  tiie  relation  of  town  agent  and  country  solr  is  that  of  solr  and 
client,  see  Beid  y.  Burrows,  (1892)  2  Oh.  413. 


INSPBOnON,  FBODXTOnON,  AKD  .DBLiyEBT. 

Although  the  documents  cannot,  as  a  general  rule,  be  taken  out  of  the 
Bolr's  hands  until  the  lien  is  satisfied,  they  cannot  be  withheld  from  inspec- 
tion :  Lockett  y.  Cary,  10  Jur.  N.  S.  144 ;  3  N.  £.  405 ;  and  the  right  to 
inspect  includes  the  ri^ht  to  take  copies :  Pratt  y.  P.,  47  L.  T.  249. 

And  upon  payment  mto  Court  of,  or  security  giyen  for,  enough  to  answer 
the  solr's  claim,  deliyery  will  be  ordered  pendmg  taxation  :  Mills  y.  Firday, 
1  Beay.  560 ;  Be  Jewitt,  34  Beav.  22,  sup,,  Form  5,  p.  1081 ;  Newington  Local 
Board  y.  EUrxdge,  12  Ch.  D.  349,  C.  A. ;  Be  Oalland,  31  Ch.  D.  296,  0.  A. ; 
and  qu,,  whether  the  jurisdiction  is  not  extended  bv  O.  L,  r.  8,  Ibid, 

And  deliyery  of  the  papers  before  taxation  will  be  ordered  where  their 
retention  would  embarrass  the  client  in  the  prosecution  and  defence  of 
podding  actions :  Be  Oalland,  31  Ch.  D.  296,  0.  A. ;  and  see  Be  Hahbury, 
W.  N.  (96)  241 ;  76  L.  T.  449;  65  L.  J.  Ch.  678. 

In  an  action  by  a  local  board  against  their  clerk  to  compel  production  of 
papers,  the  Court  refused  to  make  an  interlocutory  order  without  payment 
mto  Court  of  a  sum  sufficient  to  answer  the  ken  on  the  papers  claimed  by  the 
Deft,  the  sxmi  paid  in  being  made  subject  to  his  lien :  Newington  Local  Board 
y.  Eldridge,  12  Ch.  D.  349,  C.  A. ;  see  Form  4,  ««;>.  p.  1081. 

The  lien  on  them  claimed  by  the  solr  will  not  relieye  him  from  producing 
documents  to  be  used  in  eyidence  at  the  instigation  of  third  parties :  Hope  y. 
Liddell,  7  D.  M.  &  G.  331;  20  Beav.  438;  F(nvler  y.  F.,  29  W.  E.  800; 
50 L.  J.  Ch.  686;  44  L.  T.  799; 

— nor  from  producing  an  original  order  of  the  Court  for  the  purpose  of 
correction :  Bird  y.  Heath,  6  Ha.  236. 

A  solr  called  to  produce  a  settlement  under  a  subpoena  duces  iecrnn  in  an 
action  by  the  wife  to  enforce  the  trusts  could  not  refuse  to  do  so  by  reason  of 
his  lien  against  the  husband  for  the  impaid  costs  of  preparing  it :  Fowler  y. 
i^.,  50  L.  J.  Ch.  686 ;  nor  can  he  refuse  to  produce  documents  subject  to  his 
Hen  for  examination  by  the  trustee  in  baniruptcy  of  his  client :  Be  2'oleman, 
Exp.  Bramble,  13  Ch.  JL).  885. 

And  the  client  cannot  defeat  the  right  of  parties  to  the  action  to  production 
by  setting  up  the  lien  claimed  by  his  former  solr :  Vale  y.  Oppert,  23  W.  B. 
780 ;  10  Ch.  340 ;  Bodick  y.  Gandell,  10  Beay.  270 ;  but  if  he  cannot  produce 
the  document  without  paying  the  solr,  he  must  do  so,  even  though  he  alleges 
negli^nce  disentitling  the  solr  to  costs,  but  the  order  for  production  will 
contam  liberty  to  apply  in  case  he  really  cannot  obtain  the  document :  Lewis 
y.  Powell,  (1897)  1  Oh.  678 ;  see  Form  7,  ante,  p.  1082. 

Discharge  of  Solr, — When  the  relation  of  solr  and  client  is  at  an  end,  the 
question  as  to  production  and  deliyery  of  papers  upon  which  a  lien  is  claimed 
tmns  upon  whether  the  solr  has  been  discharged  by  the  dient,  or  has,  directly 
or  indiraotly,  discharged  himself. 

(a)  If  he  has  been  discharged,  he  is  not  boimd  to  produce  the  papers  until 
his  bill  is  paid :  Be  Faith/uU,  6  Eq.  325 ;  Lord  y.  Wormleighton,  Jac.  680 ; 
Boaxmy.  BoUand,  4  M.  &  Or.  364. 
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And  the  order  in.  Be  Beavan  and  WhiUing,  33  Beay.  439  (afiBirmed  L.  C,  see 
6  Eq.  328),  on  a  solr  who  had  been  dischiu'ged,  is  explained  by  the  circmn- 
fitanoe  that  production  was  ordered  in  order  to  proceed  with  taxation,  while 
the  cash  account  showed  a  balance  due  from  the  solr  to  the  client. 

But  even  when  he  has  been  discharged  he  wiU  not  be  allowed,  by  with- 
holding papers  come  to  his  hands  after  action  brought,  and  on  which  he 
claims  a  lien,  to  impede  the  course  of  the  Court  in  the  prosecution  of  an 
administration  or  paration  action,  but  must  produce  the  papers,  subject  to 
his  lien,  when  required  for  carrying  on  the  proceedings :  BoughUm  y.  B.^ 

23  Ch.  D.  169  ;  Be  Hutchinson,  34  W.  B.  637  ;  54  L.  T.  842 ;  Bod€n  y.  Hen»by, 
(1892)  1  Ch.  101 ;  Grrty  y.  Mann,  29  L.  B.  Ir.  7 ;  or  the  drawing  up  or  entr^ 
of  an  order:  Simmands  y.  G.  E.  By,  Co.,  3  Ch.  397;  Clifford  y.  Turriu, 
2  D.  &  S.  1 ; 

— or  the  prosecution  of  an  appeal  by  the  new  solr :  Webster  y.  Le  Sunt, 
9W.  B.  804; 

— or  the  management  by  the  reoeiyer  of  estates  under  administration  by 
the  Court:  ^ei^n«y y. ^rencA,  8  Ch.  918 ;  and  see  iZe i/eaA,  6  Jur. N.  8. 387 ; 
2  L.  T.  72 ; 

— or  the  prosecution  of  the  winding-u^  of  a  co.  of  which  he  is  solr,  when 
he  takes  the  documents,  knowing  that  winding-up  proceedings  are  pending, 
and  that  the  order,  if  made,  wiu  relate  back :  Be  Capital  Fire  Ins,  ABeoc., 

24  Ch.  D.  408,  C.  A. ; 

— eyen  though  the  documents  came  into  his  possession  before  the  com- 
mencement of  the  action :  Be  Bawkes,  (1898)  2  Cn.  1,  C.  A. ; 

— and  whether  the  exors  or  trustees  are  Pits  or  Defts  or  the  conduct  of  the 
action  is  giyen  to  a  creditor :  Be  Hawkes,  sup. ; 

— nor  can  the  solr,  when  subpoenaed  as  a  witness,  refuse  to  produce  the 
Pit's  deeds :  Fowler  y.  F.,  60  L.  J.  Ch.  686. 

And  generally,  where  there  is  a  "  pressing  necessity"  for  papers,  deliyery 
will  be  ordered  on  deposit  of  a  sum  sufficient  to  coyer  what  is  due  on  the 
bill,  and  also  the  costs  of  taxation :  Clutton  y.  Pardon,  T.  &  B.  301,  304 ; 
Be  Galland,  31  Ch.  D.  296,  C.  A. 

After  a  solr  has  been  discharged  and  the  business  transferred  to  other 
Bolrs,  he  is  entitled  to  retain  as  his  own  property  letters  addressed  to 
him  by  his  client,  and  copies  of  letters  by  him  to  his  client :  Be  Wheatcrofi, 
6  Ch.  D.  97. 

In  bankruptcy,  when  the  truStee  and  solr  haye  been  changed,  the  former 
solr  does  not  lose  his  lien  for  costs  upon  the  documents,  and  the  old  trustee  is 
not  bound  to  discharge  such  lien  by  paying  the  costs  himself :  Be  Austin, 
4  Ch.  D.  129. 

(6)  Where  the  solr  has  discharged  himself,  he  may  be  ordered  to  deliyer 
up  papers  to  the  new  solrs,  on  their  undertaking  to  hold  them  without  pre- 
judice to  his  Hen,  and  to  return  them  luidefaced,  and  to  allow  the  solr  access 
to  them  for  the  purpose  of  his  action  for  costs :  Bobins  y.  Goldingham,  13 
Eq.  440 ;  Bluck  y.  Lovering,  35  W.  B.  232  ;  see  Form  2,  sup,  p.  1080 ;  and  see 
Heslop  y.  Metcalfe,  8  Sim.  622 ;  3  My.  &  Cr.  183 ;  Colegrave  v.  Manley,  T.  &  B. 
400 ;  Be  Smith,  4  Beay.  309 ;  Clover  y.  Adams,  6  Q.  B.  D.  622. 

The  notice  of  motion  or  summons  is  intituled  in  the  action  but  need  not 
be  intituled  "  In  re  the  solr  "  :  In  re  Marie  Boss  Gold  Co.,  W.  N.  (96)  243 ; 
40  8.  J.  637 ;  31  L.  J.  N.  C.  429 ;  101  L.  T.  254. 

The  like  order  was  made  where  the  solr  in  a  pauper  suit  was  dischaiged 
by  the  Court  for  delay  in  prosecuting  the  suit:  Hanna/ord  y.  H.,  19  W.  B. 
429. 

The  order  was  made  without  costs,  where  the  client  refused  to  pay  the  bill 
of  the  solr  who  had  discharged  himself :  Walker  y.  Beanlands,  15  *W.  B. 
168. 

Primd  facie,  an  order  to  change  solrs  was  a  discharge  by  the  client: 
Webster  y.  Le  Hunt,  9  W.  B.  804. 

In  the  following  cases  the  solr  is  considered  to  haye  discharged  him- 
self: — 

Bankruptcy  of  himself  or  firm :  Be  Moss,  2  Eq.  345. 

Arrest  and  detention  in  custody :  Be  WiXHams,  3  D.  F.  &  J.  104 ;  28  Beay. 
465  ;  Chick  y.  Nicholas,  26  W.  B.  231  (thou^  not  so  in  the  case  merely 
of  embarrassed  circumstances :  Be  Smith,  9  W.  B.  396 ;  4  L.  T.  43). 


SEcrr.  II.  {u.)2     Lien  on  Property  Recovered^  Sfc.  1087 

Diflsohition  of  partnership:  Rawlinaon  y.  Mom^  7  Jur.  N.  8.  1053;  30 
L.  J.  Oh.  797  ;  4  L.  T.  619;  9  W.  E.  733 ;  Griffiths  v.  G,y  2  Ha.  686. 

Misoonduct  and  irregularity :  Be  Smith,  4  Beay.  309 ;  Bennett  y.  Baxter, 
10  Sim.  417. 


i 


DETBBMINATION  OF  LIEN. 

The  lien  is  superseded  by  taking  security  {Boharte  y.  Jeffreys,  8  L.  J.  Ch. 
0.  S.)  137)  inoonaietent  with  the  retention  of  the  lien :  Angus  y.  Hifaclachlan, 
3  Ch.  D.  330 ;  and  see  Exp.  Willoughby,  Be  Westlake,  16  Ch.  D.  604 ;  CoweU 
y.  Simpson,  16  Yes.  275 ;  but  only  to  the  extent  ooyered  by  the  security : 
Watson  y.  Lyon,  7  D.  M.  &  G.  288  ;  aad  primd  fade,  where  a  solr  takes  from 
his  client  a  security  for  costs  without  explaining  that  he  intends  to  reserye 
his  hen,  the  lien  is  abandoned :  Be  Taylor,  Stileman  and  Underwood,  (1891) 
1  Ch.  D.  590 ;  In  re  Douglas  Norman  dt  Co,,  (1898)  1  Ch.  199. 

It  is  not  destroyed  by  the  inyoluntary  loss  of  possession  of  the  documents : 
Be  Carter,  C.  y.  C.,  55  L.  J.  Ch.  230 ;  34  W.  E.  57 ;  53  L.  T.  636. 

It  ceases  on  payment  of  the  solr's  costs,  and  he  cannot  retain  the  papers 
on  the  ground  that  third  personsdaim  an  interest  in  them :  Be  Emma  Mine, 
Exp.  Turner,  24  W.  E.  54. 


(n.)— UEN  FOB  008T8  OK  FUND  Bf  OOTJBT  OB  PB0FXBT7  BBCOTEBED  OB 

FBBSEByED. 

1.  Charging  Fund  in  Court  with  Solr^B  Coats — Payment — 
Solicitors  Act,  1860  (23  8f  24  F.  c.  127),  «.  28. 

Upon  the  application  of  A.,  B.,  and  0.,  solrs  of  &c.,  and  upon  bearing 
the  applicants  in  person,  and  the  solrs  for  the  Pit  and  the  Defts ;  Declare 
that  the  applicants,  as  the  solrs  employed  by  the  Pit,  are  entitled  to  a 
charge  upon  the  £ —  in  Court,  as  being  property  recoyered  by  or  pre- 
seryed  for  the  Pit,  for  the  amount  of  their  taxed  costs,  charges,  and 
expenses  as  such  solrs  of  and  in  reference  to  this  action.  Befer  to 
taxing  master  to  tax  such  costs  as  between  solr  and  dient,  including 
therein  the  costs  of  the  applicants  of  and  incident  to  this  application, 
and  in  such  taxation  the  applicants  are  to  giye  credit  for  all  sums  of 
money  (if  any)  by  them  reoeiyed  of  or  on  account  of  the  Pit  in  respect 
of  the  said  costs,  and  the  balance  of  such  costs  after  such  deduction  (if 
any)  is  to  be  certified ;  And  Let  the  funds  in  Court  be  dealt  with,  as 
directed  in  schedule  hereto. — [Add  Payment  Schedule,  Form  32.] — 
Plumbi^  Y.  The  Ttvoli,  Ld.,  Chitty,  J.,  at  Chambers,  3  Feb.  1890,  B. 
893. 

For  form  of  application,  see  D.  0.  F.  1035. 

2.  Solr  declared  entitled  to  a  Charge  on  his  Clienfs  Life  Interest 
in  Fund  in  Court — Payment  of  Income  restrained — ^23  8f  24  V* 
c.  127,  s.  28. 

Deolabb  that  Petr,  as  the  solr  employed  by  Deft  M.  in  the  defence 
of  this  cause,  is  entitled  to  a  charge  on  the  life  interest  of  the  said  Deft 
in  the  residue  of  the  £ —  Consols  in  Court  to  the  credit  of  &c.,  after  the 
sale  for  costs  by  the  order  dated  &c.<-  directed,  for  the  amount  of  his 
oosts  when  taxed  as  between  solr  and  client,  and  for  the  sum  of  £ — 
for  his  costs  out  of  pocket  of  this  application ;  And  Let  no  part  of  the 
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interest  during  the  life  of  M.  to  aocme  on  the  said  £ —  be  paid  or 
otherwise  dealt  with  without  notice  to  the  Petr. — Smith  y.  WinleTf 
V.-O.  J.,  81  Jan.  1870,  B.  196  ;  S.  C,  18  W.  E.  447. 

3.  lUnd  in  Court  charged  trith  Solr^s  Costs^  as  against  Assignee  of 

Original  Client. 

Upon  the  application  of  A.  B.  (the  assignee  of  C.  D.),  and  upom 
hearing  the  solrs  for  A.  B.,  C.  D.,  and  E.  E.  (solr) ;  By  consent  Let  E.  F. 
deliver  up  to  A.  B.,  or  to  his  solr  or  agent,  all  deeds,  books,  papers, 
&c.,  in  his  custody  or  power  in  relation  to  the  conduct  of  this  action ; 
And,  by  consent,  Let  the  interest  of  A.  B.  in  the  funds  in  Court  in 
respect  of  the  debt  formerly  due  to  the  said  G.  D.,  and  since  assigned 
to  A.  B.,  and  any  sums  which  may  be  payable  out  of  the  said  funds  in 
Court  under  any  order  to  be  made  in  the  said  action  for  the  costs  of 
C.  D.  of  this  action,  stand  charged  in  favour  of  the  said  E.  F.  with  the 
amount  of  the  costs  of  the  said  E.  F.  'as  solr  in  this  action,  and  in  the 
action  of  X.  v.  Y.  &c.,  for  the  said  C.  D.,  and  also  for  his  costs  of  this 
application. — ^Tax  before-mentioned  costs  as  between  the  said  E.  F.  and 
his  client  the  said  C.  D. — Re  Ormered,  Atkinson  v.  O.,  North,  J.,  15 
May,  1891,  B.  612. 

In  the  absence  of  consent,  the  direction  for  delivery  of  deeds  should  be  to 
the  party  and  not  to  his  solr. 

4.  Lietifor  Costs  declared  on  Fund  in  Court  in  Partnership  Action — 

Stop  Order. 

The  application  of  A.  B.,  a  solr,  which,  upon  hearing  the  solrs  &c., 
in  Chambers  &c.,  was  adjourned  &c.,  and  upon  hearing  counsel  for  the 
applicant,  and  for  the  Pit  and  the  Deft,  and  for  C.  D.,  the  assignee  of 
E.  F.,  a  creditor  of  the  firm  of  J.  &  S.  in  the  judgment  mentioned;  Let 
the  said  C.  D.  be  appointed  to  represent  all  creditors  of  the  said  firm 
for  the  purpose  of  this  application ;  Declare  that  the  applicant,  as  the 
solr  lately  employed  by  the  Pit  in  the  prosecution  of  this  action,  is 
entitled  to  a  charge  upon  the  shares  and  interest  of  the  Pit  and  the 
Deft,  and  the  said  creditors,  and  of  each  of  them  respectively,  of  and 
in  £ —  in  Court  &c.,  and  of  and  in  the  balance  in  the  hands  of  the 
receiver,  for  the  taxed  costs,  charges  and  expenses  of  the  applicant 
properly  incurred  of  and  in  reference  to  this  action  as  solr  of  the  Pit, 
including  the  costs  of  this  application.  Hef  erence  to  tax  the  said  costs, 
with  liberty  to  apply  for  payment. — Stop  order  on  funds  in  Court  in 
favour  of  the  applicant. — Jackson  v.  Smith,  Exp.  Dighy,  Kaj^  J., 
10  July,  1884,  A.  2183 ;  S.  C,  63  L.  J.  Ch.  972 ;  61  L.  T.  72. 

5.  Stop  Order  on  Taxed  Costs  of  Solr. 

Upon  the  application  of  A.  B.,  solr  for  the  Pit,  and  upon  hearing  the 
applicant  in  person ;  Let  the  amount  of  the  Pit's  costs,  when  taxed  by 
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the  order  dated  &o.,  directed  to  be  paid  to  0.  D.,  his  solr,  out  of  funds 
in  Court  in  the  said  order  mentioned  to  the  credit  of  &c.,  be  not  paid 
out  to  the  said  O.  D.  until  further  order,  and  such  further  order  is  not 
to  be  made  without  notice  to  the  said  A.  B. — Beswtck  y.  B.,  Y.-C.  B., 
16  Feb.  1876,  A.  222. 

For  order  on  solr's  petition,  declaring  him  entitled  to  lien  on  fand  in 
Court  for  costs,  as  between  solr  and  cbent,  and  he  having  been  paid  as 
between  party  and  party,  for  the  difference,  and  direction  to  ascertain  the 
amount  due,  and  fund  not  to  be  dealt  with  without  notice  to  the  solr,  see 
Lloyd  y.  Maaon^  4  Ha.  188. 

For  order,  where  Pit  had  changed  his  solr,  on  the  petition  of  his  former 
Boh,  that  no  order  be  made  by  way  of  compromise,  or  otherwise,  to  pay  any 
money  to  Pit,  without  notice  to  Petr ;  Pit  to  bear  his  own  costs ;  Petr  to  pay 
the  costs  of  the  other  parties  appearing,  see  Verity  v.  Wylde,  4  Drew.  430. 

For  order  declaring  costs  of  suit  a  charge  on  funds  in  the  Pit's  hands  in 
fayour  of  the  Deft's  solrs,  together  with  costs  of  the  application,  see  Imperial 
Royal  Azienda,  Ac.  of  THeste  t.  Funder,  V.-O.  M.,  7  Nov.  1872. 

For  order  ex  parte  restraining  delivery  to  client  of  a  cheq^ue  drawn  (by 
Aoct.  Gen.)  for  pa3rment  of  a  dividend  in  the  suit,  until  a  petition  by  the  sou* 
to  establish  his  lien  on  the  fund  (client's  claim  to  which  had  been  established 
in  the  suit)  could  be  served  and  heard,  on  the  usual  undertaking  by  Petr,  see 
Otrrard  v.  Dawee,  18  W.  B.  32;  21  L.  T.  322. 

6.  Charging  Property  recovered  or  preserved  with  Solr* a  Costs — 8ak 

—23  8f  24  r.  c.  127,  a.  28. 

IJpoK  the  petition  of  W.  &c.,  solrs  &c. — ^'  Declare  that  the  Petrs  are 
entitled  to  a  charge  upon  the  shares  and  interests  of  each  of  them  the 
Pit  and  the  Deft  T.  respectively  of  and  in  the  hereditaments  and  pre- 
mises at  W.,  in  the  petition  mentioned,  or  any  other  property  recovered 
by  or  preserved  for  them  respectively  in  the  said  suit,  for  the  taxed 
oosts,  charge  and  expenses  of  the  Petrs  of  and  in  reference  to  such 
suit  as  the  solrs  of  the  Pit  and  the  same  Deft  respectively ;  And  refer 
it  to  the  taxing  master  to  tax  such  costs  as  between  solr  and  client,  in- 
cluding therein  the  costs,  charges,  and  expenses  of  the  Petrs  of  and  in 
reference  to  such  suit,  including  the  costs  of  the  Petrs  of  and  in  relation 
to  this  application."  Direction  that  the  amount  of  such  taxed  costs 
found  due  to  the  Petrs  as  the  solrs  of  the  Pit  be  raised  by  a  sale,  with 
the  approbation  of  the  Judge,  of  his  shares  and  interest  in  the  said 
hereditaments  and  premises  or  other  such  property  as  aforesaid,  and 
be  paid  to  the  Petrs,  and  that  the  amount  of  such  taxed  costs  found 
due  to  the  Petrs  as  solrs  of  the  Deft  T.  be  raised  by  a  sale,  with  the 
approbation  of  the  Judge,  of  his  shares  and  interest  in  the  said  here- 
ditaments and  premises,  or  other  such  property  as  aforesaid,  and  be 
paid  to  the  Petrs. — Ttoynam  v.  Porter^  V.-O.  J.,  24  Nov.  1870, 
B.  2946;  11  Eq.  181. 

For  forms  of  application,  see  D.  G.  F.  1033  et  $eq, 

7.  Charging  Sum  recovered  with  Solr*s  Costs — Balance  not  ascertained 

—Sect.  28. 

Upon  the  application  of  P.  of  &c.,  one  &c.,  and  on  affidavit  of  service 
on  the  Pit  and  Defts — *'  Declare  that  if  the  balance  certified  to  be  due 
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on  taking  the  acoonnts  directed  by  the  order  dated  ftc.,  ehall  be  in 
favour  of  the  Pit,  the  Fit's  solr  P.  is  entitled  to  a  charge  upon  the 
amount  which  shall  be  so  certified  to  be  due  for  the  taxed  costs, 
charges,  and  expenses  of  the  said  P.  of  or  in  reference  to  this  suit ; 
And  Let  such  costs,  charges,  and  expenses  be  taxed  by  the  taxing 
master,  and  be  paid,  within  &c.,  after  the  date  of  the  certificate  of 
taxation,  by  the  Defts  8.  &c.,  to  the  said  P.  out  of  the  balance  which 
shall  be  certified  to  be  due  from  them  to  the  Pit,  so  far  as  the  same 
will  extend ;  And  Let  the  Defts  S.  &c.  pay  the  residue,  if  any,  of  such 
balance  within  the  time  aforesaid  to  the  Pit,  pursuant  to  the  said 
order."— P^rib  ▼.  Siothert^  V.-O.  K  in  Chambers,  6  Dec.  1861, 
B.  2335. 


8.  Charging  Property  recovered  by  Defts  idth  the  Costs  of  their  Solr^ 
and  Direction  for  Payment  by  Pit  to  him  of  Costs  previously 
ordered  to  be  paid  to  Defts. 

The  application  of  A.  B.  of  &c.,  solr,  adjourned  &c.,  and  upon  hearing 
counsel  for  the  applicant  and  for  the  Pit  and  the  Defts ;  Declare  A.  B., 
the  solr  employed  by  the  Defts  in  the  defence  of  this  action,  is  entitled 
to  a  charge  upon  the  real  and  personal  estate  of  the  above-named 
B.  D.,  and  upon  and  of  and  in  any  other  property  recovered  by  or 
preserved  for  the  Defts  in  this  action  for  the  taxed  costs,  charges,  and 
expenses  of  the  applicant  in  reference  to  this  action  as  the  sohr  of  the 
Deft ;  And  Let  it  be  referred  to  the  taxing  master  to  tax  such  costs  as 
between  sohr  and  client,  including  therein  the  costs,  charges,  and 
expenses  of  the  applicant  of  and  in  reference  to  this  action,  and  also 
including  the  costs  of  the  applicant  of  and  relating  to  this  application ; 
And  notwithstanding  an  order  dated  &c.,  dismissing  the  Plfs  motion 
for  a  receiver,  Let  the  Defts'  costs  of  the  said  motion,  when  taxed,  be 
paid  by  the  Pit  to  the  applicajit  instead  of  to  the  Defts,  and  be  taken 
into  account  on  the  taxation  hereinbefore  directed. — ^Liberty  to  appH- 
oant  to  apply  in  Chambers  as  to  raising  and  paying  the  said  costs. — Rs 
Dickinson;  Bute  {Marquis  of)  v.  Walker^  Chitty,  J.,  18  April,  1888, 
A.  650. 


9.  Charge  on  Property  recovered — Fund  in  Court  paid  to  Solr  on 

Account, 

Upon  the  petition  of  A.  B.,  a  solicitor  &o.,  and  upon  hearing  counsel 
for  the  petitioner,  and  for  the  Pits  and  the  Defts ;  Declare  petitioner 
entitled  to  a  charge  on  £ —  in  Court  &c.,  also  on  the  moneys  due  from 
E.  E.  in  the  petition  named  amounting  to  £ — ,  pursuant  to  the  taxing 
master's  certificate  filed  &c.,  also  on  the  balance  which  will  remain  of 
£ —  the  purchase-money  of  the  collieries  in  the  petition  mentioned 
after  payment  thereout  of  the  moneys  due  and  payable  to  W.  Z.,  and 
which  balance  will  amount  to  £ —  or  thereabouts,  for  his  costs,  charges, 
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and  expenses  properly  incurred  of  and  in  reference  to  this  action  and 
this  application.  Beference  to  tax  the  said  costs,  charges,  and  ex- 
penses as  between  solr  and  client ;  And  Let  the  fund  in  Court  be  dealt 
with  as  directed  in  the  Schedule  hereto. — [Add  Payment  Schedule 
directing  payment  of  fund  in  Court  on  account  of  said  costs.] — 
Charlton  y.  C,  Pearson,  J.,  16  July,  1883,  A.  3302. 


10.  Declaration  of  Charge  tcithout  prejudice  to  Right  of  Solrg 

subseqiientlf/  employed. 

Degla£B  that  the  applicant  W.  {the  solr)  is  entitled  to  a  charge 
upon  the  real  estate  of  which  the  testator  died  intestate,  and  to  which 
P.  {the  client)  is  by  the  said  order,  dated  &c.,  declared  to  be  entitled 
by  descent,  and  also  upon  the  surplus  income  of  the  testator's  real 
estate  from  the  —  day  of  &c.  {date  when  the  applicant  was  first  em^ 
ployed  as  solr),  and  the  accumulations  thereof  to  which  the  said  P.  is 
also  by  the  said  order  declared  to  be  entitled  for  his  taxed  costs,  charges, 
and  expenses  of  and  in  reference  to  the  proceedings  in  this  action  as 
the  sob  of  the  said  P. ;  but  this  declaration  is  without  prejudice  to  the 
question  whether  Messrs.  B.  &  Co.  {subsequent  solrs)  are  entitled  to  a 
prior  charge  for  their  costs,  charges,  and  expenses  as  solrs  for  the  said 
P. — Eeference  to  tax  such  costs,  charges,  and  expenses  as  between  solr 
and  client,  and  the  costs  of  the  applicant  of  and  in  relation  to  this 
application. — Be  Knight,  K,  t.  Gardner,  S^7>  J**  ftt  Chambers,  4  Nor. 
1887,  A.  1914 ;  see  (1892)  2  Ch.  368,  371. 


11.  The  like^  subject  to  prior  Charging  Order  of  Solr  previously 
emplayedy  and  to  Right  of  Solr  subsequently  employed. 

Let  the  real  estate  &o.  [as  in  last  form],  stand  charged  with  the 
payments  to  the  applicants  B.  &  Co.  {solrs)  of  their  taxed  costs, 
charges,  and  expenses  of  and  in  reference  to  the  proceeding^  in  this 
action,  and  also  the  costs  (if  any)  of  and  incident  to  the  appeal  of  the 
Rt  from  the  said  order  &c.,  as  the  solrs  of  the  said  P.,  incurred  up  to 
the  —  day  of  &c.,  and  of  their  costs  of  and  incident  to  this  application, 
subject  neyertheless  to  the  said  order  dated  &c.  {the  charging  order 
prewmsly  obtained),  and  subject  also  to  the  right  of  S.,  the  solr  for  the 
late  Deft  P.,  and  for  J.  E.  H.,  his  exor,  to  be  paid  their  costs,  charges, 
and  expenses  of  and  relating  to  the  said  appeal  in  priority  to  the 
applicants. — Costs  of  applicants  and  S.  to  be  taxed ;  And  the  Judge 
doth  not  think  fit  to  make  any  order  on  the  rest  of  the  said  application 
nor  as  to  the  costs  thereof,  except  that  the  applicants'  costs  of  the  said 
application  be  taxed  by  the  taxing  master  and  be  included  in  their 
charge  aforesaid. — Re  Knight,  K.  y.  Gardner,  Kay,  J.,  at  Chambers, 
19  July,  1888,  A.  1028  ;  see  (1892)  2  Ch.  368. 
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N0TB8. 
SOLICITOA'S  lien  ok  YUTSCD  IK  0OT7BT. 

This  lien,  as  distinguished  from  that  on  papers,  may  be  actiyelj  enforced ; 
it  is  not  general,  but  extends  only  to  the  costs  of  the  particular  action  in 
which  the  fund  was  recoyered,  and  is  only  ayailable  against  the  balanoe 
ultimately  payable  to  the  client :  Bozmi  y.  Bolland,  4  My.  &  Cr.  354 ;  Hali 
y.  Laver,  1  Ha.  671;  Luccta  y.  Peacock,  9  Beay.  177;  Verity  y.  Wylde^  4 
Drew.  427 ;  WestacoU  y.  Bevan,  (1891)  1  Q.  B.  774 ;  Mackenzie  y.  Mackintosh^ 
64  L.  T.  318,  706 ;  7  Asp.  M.  0.  53. 

It  exists  both  by  common  law  and  imder  the  Solicitors  Act,  1860  (23  &  24 
V.  0.  127),  s.  28 :  Haymes  y.  Cooper,  33  Beay.  431 ;  33  L.  J.  Ch.  488 ;  Be 
Bom,  Curnock  y.  Bom,  (1900)  2  Ch.  433;  but  the  conmion  law  lien  (unlike 
the  statutory),  beins  in  the  nature  of  a  retaining  lien,  does  not  attach  to  real 
estate :  SIuiw  y.  Ne<ue,  6  H.  L.  Ca.  581 ;  nor  extend  beyond  the  cLLent's  interest : 
Verity  y.  Wylde,  $up, ;  Oreer  y.  Young,  24  Ch.  D.  545,  C.  A. ;  Cordery,  374 
et  seq, ;  Briscoe  y.  B.,  61  L.  J.  Ch.  665 ;  67  L.  T.  116 ;  40  W.  E.  621. 

It  may  be  protected  by  a  stop  order :  Smith  y.  Winter,  18  W.  B.  447 ; 
Form  2,  Bur>,  p.  1087;  Hobson  y.  Shearwood,  8  Beay.  487;  Lucas  y.  Peacock,  sup. 

Or,  on  the  ex  parte  application  of  the  solr,  by  injunction,  restraining  V^J' 
ment  of  diyidends  to  the  client  until  the  petition  of  the  solr  to 'establish  ms 
lien  can  be  seryed  and  heard :  Gerrard  y.  Dau)es,  18  W.  B.  32 ;  21  L.  T.  322 ; 
sup,  p.  1089. 

And  it  could  haye  been  established  by  a  suit  in  equity:  Sympson  y. 
Prothero,  5  W.  E.  814 ;  26  L.  J.  Ch.  671 ;  3  Jur.  N.  8.  711. 

And  now,  by  an  action  for  fees  for  work  done  (and  money  expended)  as  a 
sob:  E.  8.  C.  App.  (A.),  Part  III.  Section  U. 

It  is  not  affected  by  the  death  of  the  client :  Lloyd  y.  Mason,  4  Ha.  132 ; 
nor  by  a  compromise  of  the  interests  of  infant  clients  sanctioned  by  a  judg- 
ment contaimng  no  reservation  of  the  lien :  Be  Wright,  Wright  y.  Sandersonj 
(1901)  1  Ch.  317,  C.  A. 

Nor  discharged  by  attaching  the  dient  for  the  costs :  Davies  y.  Bush,  Yoxl, 
358 ;  Lloyd  y.  Mason,  sup, ;  nor  by  taking  him  in  execution  under  a  ca.  sa.  : 
O'Brien  y.  Leivis,  3  D.  J.  &  S.  606. 

STATTJTOAT  LIEN  ON  PBOFEBTY  AECOYEBED  DA  PBESERySD. 

By  the  Solrs  Act,  1860  (23  &  24  Y.  o.  127),  s.  28  Tpassed  to  meet  the  decision 
in  Shaw  y.  Neale,  6  H.  L.  C.  581,  denying  the  right  of  a  solr  to  a  lien  for  his 
costs  on  real  estate  recoyered  by  him  for  his  client),  **  in  eyery  case  in  which 
a  solr  shall  be  employed  to  prosecute  or  defend  any  suit,  matter,  or  proceed- 
ing in  any  Court  of  Justice,  it  shall  be  lawful  for  the  Court  or  Judge  before 
whom  any  such  suit,  matter,  or  proceeding  shall  haye  been  heard,  or  shall 
be  depending,  to  declare  such  solr  entitied  to  a  charge  upon  the  property 
recovered  or  preserved,  and,  upon  such  declaration  being  made,  such  solr 
shall  have  a  charge  upon  and  against,  and  a  right  to  payment  out  of  tiie 

Eroperty,  of  whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which  shall 
ave  been  recovered  or  preserved  through  the  instrumentality  of  any  such 
solr,  for  the  taxed  costs,  charges,  or  expenses  of  or  in  reference  to  sach  suit, 
matter  or  proceeding,  and  it  shall  be  lawful  for  such  Court  or  Judge  to  make 
such  order  or  orders  for  taxation  of,  and  for  raising  and  payment  of  sudi 
costs,  charges,  and  expenses  out  of  the  said  property  as  to  such  Court  or 
Judge  shall  appear  just  and  proper ;  and  all  conveyances  and  acts  done  to 
defeat,  or  which  shall  operate  to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bond  fide  purchaser  for  value  without  notice,  be  absolutely  void, 
and  of  no  effect  as  against  such  charge  or  right :  provided  always,  that  no 
such  order  shall  be  made  by  any  such  Court  or  Judge  in  any  case  in  which 
the  right  to  recover  payment  of  such  costs,  charges,  and  expenses  is  barred 
by  any  Statute  of  Limitations." 

The  expression  **  hand  fide  purchaser  for  value  without  notice"  refers  to 
notice  of  the  right  to  the  charging  order,  not  of  the  existence  of  it,  and 
accordingly  knowledge  that  money  was  recoyered  in  an  action  is  sufficient  to 
fix  the  assignee  of  the  money  with  notice :  Cole  y.  Eley,  (1894)  2  Q.  B.  350, 
O.A. 
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The  statutory  lien  extends  only  to  the  costs  of  proceedings  before  a  Court 
of  justice,  and  therefore  not  to  the  costs  of  an  arbitration  under  the  Lands 
Clauses  Act :  Macfarlane  v.  Lister^  37  Ch.  D.  88,  0.  A.  It  is  available  by 
the  represve  or  other  assignee  of  the  solr :  Baile  v.  B,,  13  Eq.  497 ;  Briscoe 
Y.  5.,  61  L.  J.  Ch.  665 ;  67  L.  T.  611 ;  40  W.  E.  621 ;  and  it  extends  to  the 
costs  of  the  application  for  the  order,  and  of  a  successful  appeal  to  the  Court 
of  Appeal ;  Waterland  y.  StrU,  W.  N.  (97)  267 ;  42  S.  J.  68 ;  32  L.  J.  N.  C. 
682. 


NATT7BE  AND  EXTENT  OF  OHABQE. 

The  Act  does  not  ^ive  an  absolute  right  to  a  charge,  but  the  granting  of 
the  charge  is  in  the  discretion  of  the  Court :  Oreer  v.  Young ^  24  Oh.  D.  645, 
C.  A.;  Pinkerton  v.  Easton,  16  Eq.  450;  Emden  v.  CarUy  19  Ch.  D.  311, 
C.  A. ;  Croghan  t.  Maffett^  28  L.  E.  Ir.  97 ;  i2c  Bom ;  Cumock  v.  Bornt 
(1900)  2  Ch.  433. 

And  the  charge  is  independent  of  contract  and  in  the  nature  of  salvage ; 
and  in  a  proper  case  a  charge  may  be  made  on  the  interests  of  persons  who 
did  not  emplojr  the  solr,  and  who  were  not  parties  to  the  action,  if  they  adopt 
the  benefit  of  it :  Chreer  v.  Young,  24  Ch.  D.  545,  C.  A.  (overruling  Berrie  v. 
Hountt,  9  Eq.  1);  Be  WhiU,  Fitzaimon  v.  White,  17  L.  R.  Ir.  223;  Charltm 
v.  C,  52  L.  J.  Ch.  971 ;  Shelvin  v.  M'Grane,  17  L.  R.  Ir.  271 ;  Harrison  v.  H,, 
13  P.  D.  180,  C.  A. ;  and  see  Exp.  Tweedy  (1899)  2  Q.  B.  167,  C.  A. 

Thus,  in  an  admon  action,  the  solr  was  entitled  to  a  charge  on  the  whole 
estate,  though  his  client  was  a  debtor  to  the  estate :  Bailey  v.  Birchall,  2  H. 
&  M.  371 ;  and  in  a  partnership  action  the  Pit's  solr  was  entitled  to  a  charge 
on  the  fund  recovered  in  priority  to  the  creditors  (who,  however,  were  repre- 
sented and  argued  the  case) :  Jackson  v.  Smith,  Exp.  Dtgh/,  53  L.  J.  Ch.  972 ; 
Form  4,  sup.  p.  1088 ;  and  where  an  action  by  a  person  claiming  a  trust  estate 
was  successfully  defended  by  the  solr  of  the  trustee,  who  was  one  of  the 
beneficiaries,  the  solr  was  entitled  to  a  charge  upon*  the  whole  estate :  BuUey 
V.  B.,  8  Ch.  p.  479,  C.  A. 

But  the  client  is  the  person  primarily  liable  to  pay,  and  the  order  charging 
the  entirety  is  only  made  by  way  of  collateral  security,  to  prevent  the  solr 
losing  his  costs,  and  not  unless  it  is  shown  that  the  client  is  unable  to  pay, 
nor  when  the  application  for  the  charge  is  practically  that  of  the  client : 
Jackson  V.  Smith,  Exp.  Dighy,  63  L.  J.  (Si.  972,  976 ;  51  L.  T.  72  ;  ffarris<m 
V.  Cornwall  Minerals  By.  Co.,  53  L.  J.  Ch.  596 ;  32  W.  R.  748  ;  50  L.  T.  452 ; 
nor  if  a  person  with  a  very  small  interest  were  to  bring  an  action  to  enable 
a  particular  sob  to  obtain  a  charge  :  Oreer  v.  Young,  24  Ch.  D.  545,  C.  A. 

In  aid  of  the  common  law  lien  (v.  sup.  p.  1092)  on  a  fund  recovered  by  the 
8olr*8  exertions,  the  Court  will  make  a  charging  order  notwithstanding  delay 
(three  years)  in  making  the  application,  if  no  intervening  rights  are  mereby 
prejudiced  :  Be  Bom  ;  Cumock  v.  Bom,  sup. 

Where  there  is  a  counterclaim  arising  out  of  the  contract  on  which  the 
clause  is  grounded,  claim  and  counterclaim  must  be  treated  as  one  action  for 
the  purpose  of  determining  the  right  to  a  charging  order  under  the  section : 
Westacott  v.  Bevan,  (1891)  1  Q.  B.  774. 

A  charge  under  the  section  cannot  be  given  in  favour  of  London  agents,  as 
they  are  not  the  solrs  "  employed"  by  the  client :  Macfarlane  v.  Lister,  37 
Ch.  D.  88,  0.  A. 

The  word  "proper^,"  as  used  in  the  section,  comprises  a  chose  in  action : 
Birehail  v.  Pugin,  L.  fi.  10  C.  P.  397 ;  costs  payable  under  a  judgment  in 
&vour  of  the  client :  DaUow  v.  Oarrcld,  14  Q.  S.  D.  543,  C.  A. ;  but  not  an 
easement  incident  to  property  {e.g.,  the  right  to  ancient  lights):  Foxon  v. 
Oascoigne,  9  Ch.  654 ;  Cross  v.  C,  43  L.  T.  533 ;  nor,  semble,  an  allowance  out 
of  a  lunatic's  estate :  BeBohinson,  27  Ch.  D.  160,  0.  A. ;  nor  alimony  granted 
in  divorce  proceedings:  Leete  v.  L.,  48  L.  J.  P.  D.  61;  40  L.  T.  788;  27 
W.  B.  921 ;  secus,  an  annual  sum  which  the  guilty  husband  was  ordered  to 
pay  to  the  wife  (the  petitioner)  for  life :  Harrison  v.  H.,  13  P.  D.  180,  C.  A. 

tinder  the  description  of  "property  recovered  or  preserved"  are  included 

—a  debt  for  whicn  judgment  has  been  recovered :  Birehail  v.  Pugin,  L.  R. 
10  C.  P.  397 ; 

—money  paid  into  Court  under  O,  xrv,  as  a  condition  of  leave  to  defend : 

TOL.  n,  4  b 
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MooDon  T.  Sheppard,  14  Q.  B.  D.  627 ;  and  see  Clever  y.  Adams,  6  Q.  B.  D. 
622; 

— ^money  received  by  way  of  compromise,  being  in  Bubstanoe  the  fruit  of 
the  action :  Boss  y.  Buxton,  42  Ch.  D.  190 ;  and  see  Moxon  y.  Sliq^pard,  sup. ; 

— ^money  paid  nnder  order  of  Court,  and  ordered  by  the  Court  of  Appeal 
to  be  refunded  to  the  successful  appellant :  Quy  y.  Churchill^  35  Ch.  D.  489, 
0.  A. ; 

— money  paid  into  Court  in  satisfaction  of  the  Fit's  daim,  although,  the 
Pit  being  a  bankrupt,  the  money  was  that  of  the  trustee,  who  was  afterwards 
substituted  as  Pit :  Emden  y.  Carte,  19  Ch.  D.  311,  C.  A. ; 

— the  interest  in  the  mortgaged  property  of  Pit  to  a  foreclosure  suit : 
Wilson  y.  Bound,  4  GifP.  416 ; 

— and  eyen  the  interest  of  a  Deft  to  such  suit,  whose  right  to  a  subsequent 
charge  has  therein  been  established  ;  Scholefield  y.  Lockwood,  7  Eq,  83 ; 

— property  the  subject  of  an  action  against  an  incumbrancer  in  which  a 
cloud  was  removed  from  the  Pit's  title,  though  the  incumbrance  was  value- 
less :  Be  Fiddey,  Jones  v.  Frost,  7  Ch.  773 ; 

— property  devolving  under  a  will  on  persons  who  have  opposed  the  will  in 
an  action  brought  by  tiie  executor  to  establish  the  will,  and  carried  through 
to  a  successful  issue  by  his  solr :  Exp.  Tweed,  (1899)  2  Q.  B.  167,  C.  A. ; 

— ^funds  securing  an  annuity  to  a  married  woman  for  her  separate  use 
without  anticipation,  assigned  by  a  post-nuptial  settlement,  which  was 
attacked  by  her  husband  in  a  smt  to  set  the  same  aside,  and  was  successfully 
defended  by  her:  Be  Keane,  Lumley  v.  Deshorotigh,  12  Eq.  115 ; 

— property  protected  by  the  appointment  of  a  receiver :  Twynam  v.  Porter ^ 
11  Eq.  181 ;  Keenan  v.  Armstrong,  27  L.  R.  Ir.  37*1;  and  see  Baih  v,  5.,  13 
Eq.  507 ;  Bailey  v.  Birchall,  2  H.  &  M.  371 ; 

— property  the  subject  of  a  partition  action,  and  as  to  which  an  infant's 
title  was  declared  on  petition  under  the  Declaration  of  Titles  Act :  Pritchard 
v.  Boberts,  17  E5.  222. 

But  the  description  does  not  include 

— money  which  is  imperilled  rather  than  preserved,  e.g.,  money  paid  into 
Court  as  security  for  costs,  and  which  becomes  repayable  by  reason  of  the 
success  of  the  party  paying  it :  Be  Wadsworth,  Bhodes  v.  Sugden,  29  Ch.  D. 
517; 

— ^money  paid  into  Court  by  the  Deft  with  denial  of  liability  and  counter- 
claim for  damaffes :  Westacott  y.  Sevan,  (1891)  1  Q.  B.  774 ; 

—money  paid  into  the  Bankrui)tcy  Court  to  abide  the  result  of  the  counter- 
claim in  an  action,  so  that  the  right  to  it  depended  on  a  discretion  which 
might  be  affected  by  extraneous  matters:  PiersonY,  Knui^ord  Estate  Co,^ 
13  a  B.  D.  666,  C.  A. ; 

— property  not  actusJly  recovered  or  permanently  preserved;  e.g.,  where 
proceedings  adapted  to  the  preservation  ofproperty  are  subsequendy  stayed 
or  compromised :  Pinkerton  v.  Easton,  16  £q.  490 ;  Bowlands  v.  Williams,  53 
L.  T.  135 ;  W.  N.  (85)  169 ;  and  v.  inf.  p.  1096 ; 

— the  Deft's  shares  m  a  hostile  partition  action,  though  the  Pit  obtained 
judgment  for  sale :  Flower  y.  Lloyd,  27  W.  B.  655 ;  40  L.  T.  514. 


PBIOSITT  OF  LIEir— ASSiaiTMENT — GABJnSHEB  OBDER. 

Where  there  is  a  fund  in  Court  the  lien  is  not  affected  by  any  assignment 
by  the  client,  nor  by  a  stop  order  obtained  by  his  assignee :  Haynes  y.  Cooper, 
33  Beav.  431 ;  and  see  TAe  Jeff  Davis,  L.  E.  2  A.  &  E.  1 ;  The  Heinrich,  L.  B, 
3  A.  &  E.  505 ;  Be  Wadsworth,  Bhodes  v.  Sugden,  29  Ch.  D.  517,  520;  Pi4TSon 
v.  Knutsford  Estate  Co.,  13  Q.  B.  D.  666,  C.  A,  per  Grove,  J. 

The  solr  is  not  bound  to  give  notice  to  an  intending  assignee :  Faithfull  v. 
Ewen,  7  Ch.  D.  495 ;  and  see  Cole  v.  Eley,  (1894)  2  a  B.  350,  C.  A.,  sup. 
p.  1092 ;  but  notice  by  Pit's  solr  is  eflfectual  to  prevent  the  Deft  from  paying 
money  under  a  compromise  to  the  Pit  to  the  prejudice  of  the  solr :  Boss  y. 
Buxton,  42  Ch.  D.  190 ;  Welsh  v.  Hole,  1  Doug.  237  ;  Bead  v.  Duppa,  6  T.  B, 
361 ;  Ormerod  v.  Tate,  1  East,  464 ;  and  Deft*s  solrs,  having  got  money  out 
of  Court  and  handed  it  to  Pit,  after  express  notice  of  his  solPs  lien,  were  held 
personally  liable  to  satisfy  such  lien :  Boss  v.  Buxton,  sup. 

A  charging  order  under  the  Act  has  priority  over  a  garnishee  order  pre- 
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yionsly  obtamed,  but  not  served:  Earner  y,  GHeSy  11  Ch.  D.  942;  and  see 
Davis  T.  Freethy,  24  Q.  B.  D.  619,  0.  A. ;  and  where  proceeds  of  a,fi.fa.  were 
actually  attached  in  the  hands  of  the  sheriff,  the  lien  of  the  Plt*s  solr,  who, 
with  notice  of  the  ^mishee  summons,  subsequently  obtained  a  charging 
order,  was  held  entitled  to  priority :  Dallow  y.  Garrold^  14  Q.  B.  D.  543, 
C.  A. ;  and  cf.  Shippey  v.  Qrey,  49  L.  J.  0.  P.  524 ;  42  L.  T.  673 ;  28  W.  E. 
877,  0.  A. ;  but  see  North  v.  Stewart ^  15  App.  Ca.  452,  463,  where  Hough  v. 
Edwards,  1  H.  &  M.  171,  and  Mercer  v.  Oravt^,  L.  E.  7  Q.  B.  499  ^whioh  do 
not  go  so  far  as  Dallow  y.  Qarrold),  were  cited,  and  it  was  intimatea  by  Lord 
Watson  that  the  solr's  lien,  until  converted  into  a  charge  by  virtue  of  the 
statute,  will  not  prevent  attachment  of  costs  by  persons  having  claims  against 
the  judgment  creditor:  see,  however,  Re  Knight^  K.  v.  Gardner  y  (1892)  2  Ch. 
368,  373. 

Costs  of  mortgagor's  sobs  in  an  action  successfully  maintaining  the  mort- 
gagor's title,  mortgagee  taking  no  part,  were  charged  in  priority  to  the 
mterest  of  the  mortgage :  Scholey  v.  Peck,  (1893)  1  Ch.  709. 

Where  the  landlord  of  a  bankrupt's  premises  gave  notice  of  his  claim  for 
rent  to  a  receiver  appointed  by  the  Court,  but  did  not  attempt  to  distrain,  he 
had  no  lien  on  fimos  in  the  hands  of  the  receiver  in  priority  to  the  solr :  Re 
Suffield,  Exp.  Broum,  20  Q.  B.  D.  693,  C.  A. 

The  charge  on  a  ship  or  its  proceeds  as  property  recovered  or  preserved  has 
priority  over  liens  for  necessaries  supplied  after  (but  not  before)  the  institution 
of  the  suit,  and  for  wages  of  the  master,  himself  part  owner,  by  whom  the  solr 
was  instructed :  The  Heinrich,  L.  B.  3  A.  &  E.  505 ;  and  see  T?ie  Soblomsten, 
L.  B.  1  A.  &  E.  293 ;  but  not  over  the  claim  of  seamen  for  wages :  The  Gustaf, 
31  L.  J.  Adm.  207 ;  6  L.  T.  660 ;  Lush,  606 ;  or  other  prior  liens :  The 
im««a,  8  P.  D.  209. 

As  between  successive  solrs,  the  one  who  conducts  the  action  to  an  end  has 
the  prior  lien :  Cormack  v.  Beisley,  3  De  G.  &  J.  157 ;  Re  Wadsworth,  Rhodes 
V.  Sugden,  29  Oh.  D.  517;  34  CJi.  D.  155;  Re  Knight,  K.  v.  Gardner,  (1892) 
2  Ch.  368;  but  see  Batten  v.  Wedgwood  Coal  Co,,  28  Ch.  D.  317,  320. 


8BT-07F. 

By  0.  LXY,  14,  *'  a  set-off  for  damages  or  costs  between  i>artie6  may  be 
allowed,  notwithstanding  the  sob's  lien  for  costs  in  the  particular  cause  or 
matter  in  which  the  set-off  is  sought." 

It  has  now  been  decided  that  this  rule  (following  the  old  ruloi  63  H.  T. 
1853)  applies  only  to  costs  in  the  particular  cause,  and  not  to  costs  in  inde- 
pendent proceeding ;  and  costs  incurred  in  the  High  Court  cannot  be  set  off 
against  oosIb  obtamed  in  the  County  Court,  although  the  proceedings  are 
between  the  same  parties :  Hasseil  v.  Stanley,  (1896)  1  Ch.  607  (setting  at  rest 
the  doubt  raised  in  Edwards  v.  Hope,  14  Q.  B.  D.  922,  C.  A. ;  Cordery,  375) ; 
and  see  Blak^  v.  Latham,  41  Ch.  D.  518 ;  Good/dlaw  v.  Gray,  (1899)  2  Q.  B. 
498,  C.  A. 

But  the  set-off  for  damages  mentioned  in  the  rule  means  damages  in 
different  actions:  Goodfellow  y.  Gray,  (1899)  2  Q.  B.  498,  C.  A.;  Blakey  y. 
Latham,  41  Ch.  D.  518 ;  and  accordingly,  notwithstanding  that  a  char^g 
order  has  been  obtained  ex  parte  by  a  s<^  on  damages  recovered  by  his  chent, 
an  order  may  be  made  allowing  a  set-off  against  such  damages  in  respect  of 
damages  recovered  against  the  client  in  another  action :  Good/ellow  v.  Chrayy 
»up. 

A  set-off  of  interlocutory  costs,  or  of  the  costs  of  separate  questions  or  issues 
in  the  same  proceedings,  has  in  general  been  allowed  without  regard  to  any 
lien  of  solrs :  Re  Harrald,  Wilde  v.  Walford,  52  L.  J.  Ch.  436 ;  Cordery,  376 
(and  cases  there  cited) ;  although  there  has  been  a  change  of  solrs :  Robarts 
V.  Buee,  8  Ch.  D.  198. 

Costs  which  the  Pit  is  ordered  to  pay  to  the  Deft  may  be  set  off  against 
money  which  the  Deft  is  ordered  to  pay  to  the  Pit :  Fringle  v.  Gloag,  10 
Ch.  I>.  676 ;  Bawtree  v.  Wilson,  2  Kee.  713 ;  and  see  Heiron  v.  Hohson, 
47  L.  J.  Ch.  574. 

But  a  set-off  of  costs  incurred  in  independent  proceedings  will  not  be 
allowed  to  the  prejudice  of  the  solr's  lien :  Re  C  lei  and,  2  Ch.  808 ;  Re  Harrald, 
Wilde  V.  Wodford,  52  L.  J.  Ch.  436;   53  L.  J.  Ch.  505;   51  L.  T.  441;   31 
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W.  R.  318 ;  Exp.  Griffin,  Be  Adams,  14  Ch.  D.  37 ;  Barker  v.  Hemming^ 
5  Q.  B.  D.  609,  C.  A. ;  Smiih'a  Case,  Be  Bank  of  Hindustan,  3  Ch.  125;  ^ 
General  Exchange  Bank,  4  Eq.  138. 

Aud  where  an  appeal  of  the  wife  in  divorce  proceedings  was  dismimed  with 
costs,  the  husband's  costs  of  the  appeal  were  not  allowed  to  be  paid,  to  the 
prejudice  of  the  wife's  solr*s  lien,  out  of  money  which  had  been  paid  into 
Court  by  the  husband  as  security  for  tiie  costs  of  the  wife :  Hall  y.  H,,  (1891) 
P.  302,  C.  A. 

Where,  however,  the  client  is  a  debtor  to  a  trust  estate,  as  he  can  receive 
no  costs  until  the  debt  is  paid,  and  his  solr  can  be  in  no  better  position,  the 
trustees  may  set  off  the  debt  against  the  costs  without  regard  to  the  Uen : 
Be  Harrald,  Wilde  y.  Wal/ord,  63  L.  J.  Ch.  605;  61  L.  T.  441;  reversing 
S,  C,  52  L.  J.  Ch.  436 ;  unless  the  Court,  on  the  principle  of  salvage,  should 
think  fit  to  give  a  more  extended  charge :  see  Be  White,  FitzHmon  v.  W.,  17 
L.  R.  Ir.  223 ;  Bailey  v.  Birchall,  2  H.  &  M.  371 ;  Jackson  v.  Smith,  53  L.  J.  Clu 
972 ;  61  L.  T.  72. 

As  to  the  practice  at  common  law  under  the  repealed  r.  63,  Hil.  T.  1853, 
see  Cordery,  377. 


00MPB0MI8B— LIEN,  HOW  APFEGTED  BY. 

The  lien  may  be  defeated  by  a  settlement  or  compromise  of  the  action,  pro- 
vided such  settlement  is  bond  fide :  Brunsdon  v.  Allard,  2  E.  &  E.  19 ;  Slater 
V.  Mayor  of  Sunderland,  33  L.  J.  Q.  B.  37 ;  9  L.  T.  422 ;  Be  Hope,  8  P.  D. 
144,  C.  A. ;  Bowland  v.  WilliaTM,  53  L.  T.  135;  W.  N.  (86)  169; 

— secua  if  the  compromise  is  merely  collusive,  and  made  with  the  express 
object  of  defeating  the  lien :  Be  Hope,  tup. ;  Exp,  Games,  3  H.  &  C.  294 ; 
Exj>,  Morrison,  L.  B.  4  Q.  B.  153 ;  and  see  Moxon  v.  Sheppard,  14  Q.  B.  D. 
627 ;  Price  v.  Couch,  60  L.  J.  Q.  B.  767 ;  Be  Margetson  and  Jones,  (1897)  2  Ch. 
314,  where  the  solr  was  held  to  be  entitled  to  an  order  against  the  former  solr 
for  taxation  and  payment  of  the  costs  incurred  by  the  client  to  him  up  to  the 
time  when  the  taxation  against  the  former  solr  had  been  dropped  with  the 
view  of  defeating  the  lien ;  and  see  Cordery,  380. 

And  in  order  to  msJ^e  out  that  a  compromise  is  collusive,  the  solr  most 
show  that  both  parties  entered  into  it  with  the  intention  of  depriving  him  of 
his  lien :  Be  Hope,  sup, ;  and  see  Exp,  Morrison,  sup, ;  Dunthorne  v.  Bunhury^ 
24  L.  R.  It.  6. 

But  the  sobr's  lien  will  attach  to  money  received  under  a  oompromise, 
where  such  money  is  in  substance  the  fruit  of  tiie  action :  Boss  v.  Buxton,  42 
Ch.  D.  190 ;  WhiU  v.  Pearce,  7  Ha.  276 ;  Heiron  v.  Hohson,  47  L.  J.  Ch.  574 ; 
Slater  v.  Mayor  of  Sunderland,  sup, 

A  solr  does  not  lose  his  lien  on  a  fund  placed  in  his  hands  to  abide  the 
result  of  a  suit,  although  the  suit  has  been  bona  fide  compromised :  Hanson 
V.  Beece,  3  Jur.  N.  S.  1204 ;  6  W.  R.  46;  27  L.  J.  Ch.  118. 


WAIVER  OP  LIEN. 

A  solr  who  takes  from  his  client  a  mortgage  or  other  security  for  his  costs 
on  the  property  which  he  hopes  to  recover  in  a  pending  action  is  thereby  pre- 
cluded from  afterwards  obtaining  a  charging  order :  Groom  v.  CJieesetoright, 
(1895)  1  Ch.  730;  and  see  furmer,  as  to  waiver  of  solr*s  lien  by  taking 
security,  Balch  v.  Symes,  1  T.  &  R.  87,  92 ;  Enniskillen  By.  Co.  v.  Cdllum,  29 
L.  R.  Ir.  421;  Cordery,  372;  Dan.  1691,  1697. 


FBOOEDXTBE  TO  OBTAIN  CHABQINa  OBDEB. 

The  application  for  a  declaration  of  charge  under  the  statute  may  be  made 
by  summons,  intituled  in  the  action,  but  not  necessarily  in  the  matter  of  the 
Act  or  of  the  solr :  Hamer  v.  Giles,  11  Ch.  D.  942 ;  Clover  v.  Adams,  6  Q.  B.  D. 
622 ;  but  it  seems  that  it  may  still  be  properly  made  by  petition :  see  Brown 
V.  Trotman,  12  Ch.  D.  880. 

Any  Judge  of  the  High  Court  in  the  Division  in  which  the  suit,  matter,  op 
proceeding  has  been  heard  can  make  the  order,  and  in  Q.  B.  D.  tiie  appHca- 
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tion  need  not  necessarily  be  made  to  the  particular  Judge  who  made  the 
original  judgment  or  order:  Dallow  y.  Garrold,  14  Q.  B.  D.  543,  546,  C.  A. ; 
Be  Deakin,  Exp.  Daniell,  (1900)  2  Q.  B.  489,  G.  A.  (and  see  ^S.  C.  as  to  the 
jurisdiction  of  the  Judge  in  Bankruptcy). 

Where  the  charge  a&ed  for  is  confined  to  the  interest  of  the  client  the 
other  parties  to  the  action  should  not  be  served :  Brown  v.  Trotman^  12  Gh.  D. 
880 ;  sectis  where  the  charge  extends  to  the  whole  property :  Jackson  v.  Smithy 
Exp,  Dighy,  53  L.  J.  Ch.  972 ;  51  L.  T.  72 ;  Form  4,  sup,  p.  1088,  where  one 
creditor  in  a  partnership  action  was  allowed  to  represent  all. 

Where  an  order  has  been  made  for  payment  of  costs  out  of  a  trust  estate 
to  the  solr,  he  is  not  entitled  afterwards  to  obtain  a  charging  order:  Re 
Viney*»  Trtuis,  18  L.  T.  514 ;  but  if  he  is  discharged  before  payment  an  order 
will  be  made  giving  him  liberty  to  apply  to  enforce  it  by  sale  or  otherwise : 
Pileher  v.  Arden,  7  Gh.  D.  318,  G.  A. 

The  order  may  be  made  though  the  property  belongs  to  an  infant :  Oreer 
V.  Young y  24  Gh.  D.  545,  G.  A, ;  and  see  Baile  v.  5.,  13  Eq.  497 ;  or  is  settled 
on  a  married  woman  restrained  from  anticipation:  Re  Keane,  Lumley  y. 
Desboroughy  12  Eq.  115;  but  the  infant,  married  woman,  trustees,  next 
friend,  or  guardian  should  have  an  opportunity  of  being  heard :  Oreer  y. 
Yoimgy  sup, ;  Bonser  y.  BradshaWy  10  W.  E.  481 ;  9  L.  T.  195;  9  Jur.  N.  8. 
1048 ;  4  Giff.  260.  There  is,  therefore,  no  need  to  bring  an  action,  as  was 
done  in  Fritchard  y.  RohertSy  17  Eq.  222. 

Upon  the  construction  of  the  words  '*  Gourt  or  Judge,"  it  was  held  that 
the  order  should  be  made  in  the  branch  of  the  Gourt  to  which  the  suit  was 
attached :  Re  Fiddey,  Heinrich  y.  Suttony  6  Gh.  865 ;  and  see  Higgs  y.  Schroder y 
3  G.  P.  D.  252 ;  and  the  application  should  be  made  to  the  Judge  before  whom 
the  action  has  been  tried,  and  who  has  dealt  with  the  substantial  question  in 
it :  Owen  y.  HenshaWy  7  Gh.  D.  385 ;  and,  if  made  after  trial,  is  a  *'  further 
proceeding  "  within  O.  xux,  2,  so  that  the  order  may  be  made  by  the  Judge 
from  whom,  or  the  Jud^  to  whom,  an  action  has  been  transferred  fur  trial. 

The  order  should  be  bmited  to  the  costs  properly  incurred,  with  the  usual 
direction  as  to  taxation :  Emden  y.  CartCy  19  (%.,  D.  311,  318,  G.  A. ;  and  in 
a  foreclosure  action  the  Gourt  refused  to  extend  the  charge  to  the  costs  of  an 
action  of  ejectment  in  aid  of  the  foreclosure:  Wilson  y.  Maundy  4  Oiff.  416 ; 
but  the  costs  of  proving  the  retainer,  which  was  disputed  by  the  dient,  were 
included :  Re  Hilly  33  Ch.  D.  266,  G.  A. 

So  long  as  a  fund  in  Gourt  upon  which  a  charing  order  has  been  made  has 
not  been  paid  away,  the  order  is  effectual  agamst  every  one  except  a  bond 
fide  purchaser  for  value  without  notice :  Re  Suffield,  Exp,  Browny  20  Q.  B.  D. 
693,  0.  A. 

Though  the  sob  has  discharged  himself,  yet  if  he  has  not  done  so  wrong- 
fully or  improperly,  the  charging  order  may  be  upheld :  Clover  y.  Adams, 
6  a  B.  D.  622. 

The  Bolr's  Hen  for  costs  on  the  fund  in  Gourt  or  property  recovered  is  for 
taxed  ooste,  and  unless  the  client's  right  to  tax  has  expired  when  the  fund 
recovered  is  paid  into  Gourt,  such  right  is  imaff ected  by  subsequent  lapse  of 
time :  De  Bay  v.  Qriffiny  10  Gh.  291. 

A  town  agent  has  been  held  entitled  under  this  section  to  a  charge  for  an 
unascertained  balance  due  to  him  by  the  country  solr :  Ta/rdrew  v.  Howell y 
3  Giff.  381. 

A  solr  haying  ceased  to  act  for  his  client,  and  having  obtained  a  charging 
order  on  funds  in  Gourt  for  his  costs,  was  not  entitled  to  enforce  payment 
until  the  general  costs  of  the  action  were  taxed:  Re  Oreeny  G,  v.  (7.,  26 
Ch.  D.  16,  G.  A. 

The  Court  in  Bankruptcy  has  no  jurisdiction  to  give  effect  to  the  lien  of  a 
solr  who  has  been  instrumental  in  recovering  judgment  in  an  action  by 
ordering  payment  to  the  solr  of  a  dividend  in  the  bankruptcy  representing 
the  amount  recovered :  Re  Cooky  Exp,  Cripps,  (1899)  1  Q.  B.  863. 

An  application  to  set  aside  a  charging  order  must  be  promptly  made ;  a 
delay  of  two  months  from  service  of  order  was  held  fatal :  Re  Deakin,  Exp, 
Danielly  (1900)  2  Q.  B.  489,  G.  A. 
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Section  III. — Setting  aside  Securities  &c.,  obtained  from 

Client.   • 

1.  Deed  to  he  Security  only  for  what  due  on  taking  Accounts — DeaUngs 

and  Transactions — Costs. 

"  DscLABE  that  tlie  instrument  dated  Sco.,  is  (ouglit)  to  stand  as  a 
security  only  for  what,  if  anything,  shall  he  found  to  be  justly  due 
from  Fit  to  Deft  at  the  date  thereof:  And  Let  the  following  &c., 
1.  An  account  of  all  dealings  and  transa.ctions  between  the  Fit  and  the 
Deft,  and  of  all  sums  of  money  paid  or  advanced  by  the  Deft  to  or  for 
the  use  or  on  account  of  the  Fit,  and  of  all  sums  of  money  received  by 
or  come  to  the  hands  of  the  Deft,  for  the  use  or  on  account  of  the  Fit, 
including  in  such  accounts  all  bills  of  costs  claimed  by  the  Deft  to  be 
due  from  the  Fit,  such  costs  to  be  taxed  &c. ;  2.  An  inquiry  whether 
any  and  (if  any)  what  sum  or  sums  of  money  was  or  were  due  from 
the  Fit  to  the  Deft  on  the  —  day  of  — ,  and  the  —  day  of  — ,  being 
the  respective  dates  of  the  two  promissory  notes  in  the  Fit's  (bill) 
mentioned." — Deft  to  pay  to  the  Pit  costs  of  suit  up  to  decree. — 
Adjourn  &o.— See  Davies  v.  Parry^  V.-C.  S.,  30  May,  1859,  A.  1899 ; 
1  Giff.  182. 

For  like  declaration  and  account  of  what  was  due  in  respect  of  biUs  of 
costs,  with  an  account  of  receipts  and  payments,  see  Morgan  v.  HigginB^ 
1  (Hff.  284,  following  Lawless  v.  Mansfield,  1  Dr.  &  War.  557,  where  the 
decree  is  given. 

For  order  on  petition  to  tax  several  bills,  and  give  credit  for  all  sums  paid, 
and  declaring  a  bond  and  mortgage  are  to  stand  as  a  security  only  for  what 
(if  anything)  shall  appear  to  be  dUe  on  such  taxation,  restraimng  proceedings 
on  the  bond  or  mortgage,  or  otherwise,  see  Aubrey  v.  FopJn'n,  L.  0.,  22  Jan. 
1768,  A.  78 ;  1  Dick.  403. 

For  order  to  examine  stated  account  and  bill  of  costs,  secured  by  mortga^, 
and  the  part  consideration  for  a  purchase  by  the  solr  from  his  client,  with 
reference  to  taxation,  and  with  leave  to  either  party  to  claim  further  credits, 
see  Edwards  v.  Meyrick^  2  Ha.  79. 

For  decree,  that  mortgage,  executed  by  Fit  to  his  solr,  he  representing 
it  was  a  deed  for  another  purpose,  be  dehvered  up  to  be  cancelled,  in  suit 
against  the  solr  and  his  assignee  for  value  without  notice,  see  Vorley  v. 
Cooke,  1  Giff.  230,  237. 

For  decree  setting  aside  deed  of  gift  to  the  donor's  attorneys,  given  while 
acting  for  him  in  the  management  of  the  property,  without  proof  of  fraud, 
and  for  accounts,  reconveyance,  and  repayment,  see  Welles  v.  Middleton,  I 
Cox,  126 ;  and  see  Strange  v.  Brennan,  10  Jur.  649 ;  16  Jur.  346 ;  15  L.  J. 
Ch.  389;  2  Coop.  Oh.  0.  1. 

For  decree  setting  aside  an  agreement  to  give  the  solr  certain  shares,  and 
allowing  a  mortgage  to  stand  as  a  security  for  so  much  only  as  shoidd  appear 
to  be  due  to  the  solr  upon  taxation,  see  dardener  v.  Ennor,  35  Beav.  549. 


2.  Mortgage  to  Solr  for  Costs  to  stand  as  Security  only  for  what 
actually  due — Taxation  of  Costs — Account  of  Rents, 

Deolabe  that  the  indenture  of  mortgage,  dated  &c.,  ought  to  stand 
as  a  security  only  for  such  amoimt  of  principal  and  interest  (if  any)  as 
may  be  certified  to  be  due  on  taking  the  accounts  hereinafter  directed ; 


SECT,  m.^  Setting  aside  Securities^  Sfc.  1099 

And  Let  the  Deft  H.,  on  or  before  &c.,  make  out  and  deliTer  to  Pits 
proper  bills  of  costs  in  respect  of  the  legal  and  equitable  suits  and  pro- 
ceedings in  the  said  indenture  of  mortgage  referred  to,  and  also  in 
respect  of  the  other  professional  business  done  and  transacted  by 
Deft  n.  for  the  testator  X.  in  his  lifetime ;  And  Let  all  such  bills  of 
oostS)  when  deliyered,  be  referred  to  the  taxing  master  to  tax  and 
settle  the  same. — ^Deft  H.  to  produce  upon  oath  all  documents  &c. 
relating  to  the  said  bills,  and  to  be  examined  &c.,  and  give  credit  for 
all  sums  of  money  by  him  received  on  account ;  And  Let  the  following 
&c. :  1.  An  account  of  the  receipts  of  the  Defts  and  each  of  them  in 
respect  of  the  matters  in  the  pleadings  mentioned,  and  particularly  an 
account  of  what  has  been  received  by  the  Deft  H.,  or  by  any  person 
&c.,  in  respect  of  the  rents,  profits,  and  proceeds  of  the  estates  in  the 
pleadings  mentioned,  or  otherwise  out  of  the  property  of  or  on  account 
of  the  testator  in  his  lifetime,  and  of  the  application  thereof.  2.  An 
account  of  the  receipts  of  the  Defts,  and  each  of  them,  or  by  any 
person  &c.,  for  or  on  account  of  the  testator,  or  his  estate,  subsequent 
to  his  death,  and  of  the  application  thereof  ftc. — ^Defts  to  pay  to  Pits 
their  costs  of  this  suit  up  to  this  hearing,  to  be  taxed  &c. — ^Adjourn 
Ac. — ^Liberty  to  apply. — Morgan  v.  Higgini^  V.-O,  8.,  20  Jan.  1869, 
B.  976. 

3.  The  like. 

Ak  account  of  what  is  due  to  the  Deft  L.,  as  exor  of  W.,  deceased, 
in  the  pleadings  named,  under  and  by  virtue  of  the  mortgage  made  to 
the  said  W.  in  the  pleadings  mentioned,  and  for  his  costs  of  this 
action,  to  be  taxed ;  ''  And  Let,  in  case  any  part  of  the  Deft's  demand 
oonsiBts  of  bills  of  costs,  the  same  be  taxed  &c. ;  And  Declare  that 
(as  to  that  piEurt  of  the  Deft's  demand)  the  mortgage  is  to  stand  as  a 
security  only  for  what,  if  anything,  shall  appear  to  be  due  to  the 
Deft  on  Buch  taxation." — See  Morgan  v.  Lewis,  M.  B.,  29  Nov.  1811, 
B.  810. 

For  inquiry  what  was  the  bill  of  costs  and  account,  which  made  up  a  large 
sum  secrtred  by  mortgage,  and  alleged  to  consist  of  money  advanced  and 
costs,  and  whether  any,  and  which,  of  the  items  of  such  bill  and  account  were 
improper,  and  ought  not  to  be  allowed  on  taxation,  see  Edwards  v.  Merrick, 
2  Ha.  79. 

For  decree  setting  aside  a  mortgage  by  father,  tenant  for  life,  and  eon, 
tenant  in  tail  in  remainder,  to  their  solr,  immediately  after  the  son  attained 
majority,  and  subsequent  sale ;  with  accounts,  and  direction  for  reconvey- 
ance on  payment  of  balance  due,  if  any,  with  special  directions,  see  King  v. 
Savery,  1  S.  &  G.  316 ;  afiBrmed,  with  a  slight  variation,  nam,  Savery  v.  King, 
5  H.  L.  C.  627. 

For  form  of  account  in  a  foreclosure  suit  by  solr-mortgagee  directing 
taxation  of  costs  included  in  security,  and  disallowance  of  certain  stipulated 
charges  for  commission,  see  Eyre  v.  Hughes,  2  Ch.  D.  148,  inf.  Chap. 

XLYII.,  *'MOBTGAGBS." 

NOTES. 

nEAUNOS  BETWEBN  SOUOITOB  AND  CUENT—SECTJBITY  TO  SOIJOITOB 

FOB  COSTS. 

Before  the  Attorneys  and  Solrs  Act,  1870  (33  &  34  Y.  c.  28),  a  solr  could 
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not  take  a  security  from  his  client,  nor  apply  one  taken  for  future  costs : 
Re  Foster,  2  D.  F.  &  J.  105 ;  PiUher  v.  Righy,  9  Price,  83 ;  Jones  v.  Tripp, 
Jac.  823 ;  nor  enter  into  an  agreement  to  receive  a  gross  sum  for  future 
services :  Philby  v.  Hazlt,  8  C.  B.  N.  S.  647  ;  nor  accept  a  promise  from  his 
client  of  a  gift  for  professional  services  beyond  his  legal  remuneration : 
O'Brieii  v.  Levois,  11  W.  E.  318 ;  Pince  v.  BeaUie,  lb.  979. 

By  that  Act  (sect.  4),  sup,.  Vol.  I.,  p.  277,  a  solr  may  make  an  agreement 
in  writing  with  his  client  respecting  the  amount  and  manner  of  payment  for 
the  whole,  or  any  part,  of  any  past  or  future  services,  fees,  charees,  or  dis- 
bursements in  respect  of  business  done,  or  to  be  done,  by  such  solr  &c., 
subject  to  examination  by  the  taxing  master.  But,  by  sect.  11,  nothing  in 
the  Act  contained  is  to  give  validity  to  any  purchase  by  a  solr  of  the  interest, 
or  any  part  of  the  interest,  of  his  client  in  any  suit,  action,  or  other  con- 
tentious proceeding,  or  to  any  agreement  for  payment  only  in  the  event  of 
success  in  such  suit,  &c. :  see  upon  these  sections,  Vol.  I.,  Chap.  XYII., 
pp.  211  et  seq. 

As  to  agreements  under  the  Solrs'  Eemuneration  Act  (44  &  45  Y.  c.  44), 
s.  8,  V.  sup,,  Vol.  I.,  p.  279;  and  that  an  agreement  under  the  Act  must 
be  fair  and  rieasonable,  and  such  as  would  oe  enforced  by  the  Court,  see 
Meams  v.  Knapp,  37  W.  E.  685 ;  Cordery,  271. 

And  generally  pending  suit  a  solr  is  disqualified  from  accepting  benefits 
from  a  client  beyond  his  costs :  Walker  v.  Smith,  29  Beav.  394 ;  Re  Holmes^ 
Estate,  3  GifP.  337  ;   Welles  v.  Middleton,  1  Cox,  112  ;  4  Bro.  P.  C.  245. 

Bat  a  mortgage  might  be  taken  for  costs  already  due :  Williams  v.  PiggcU^ 
Jac.  600 ;  and  6  &  7  V.  c.  73,  s.  37,  is  no  bar  to  a  suit  by  the  solr  to  foreclose 
the  equity  of  redemption :  Thomas  v.  Cross,  13  W.  E.  166 ;  5  N.  E.  148 ; 
10  Jut.  N.  S.  1163  ;  11  L.  T.  430. 

Effect  will  not  be  given  to  any  stipulation  which  is  unusual  or  dis- 
advantageous to  the  cuent:  e.g.,  a  clause  postponing  the  right  to  redeem, 
for  twenty  years :  Cowdry  v.  Day,  1  Giff.  316  (see  also  on  this  question  Eyre 
V.  Hughes,  2  Ch.  D.  148) ;  or  an  absolute  power  of  sale  even  in  a  second 
mortgage,  imless  its  unusual  nature  is  fuUy  explained  to  the  client :  Cockbum 
V.  Edwards,  18  Ch.  D.  449,  C.  A. ;  and  see  Craddock  v.  Rogers,  53  L.  J.  Ch, 
968;  W.  N.  (88)  134;  Stokes  v.  Prance,  (1898)  1  Ch.  212;  but  the  doctrine 
does  not  apply  where  the  transaction  is  not  an  ordinary  mortgage,  but  an 
arrangement  for  giving  the  client  time  to  pay  a  debt  presently  payable,  and 
the  mortgage  propertv  is  of  a  peculiar  character,  e.g.,  an  interest  in  a  railway- 
in  Jersey  saddled  witn  a  large  debenture  debt :  Pooley^s  Trustee  v.  Whetham^ 
33Ch.  I).  Ill,  C.  A. 

And  the  ordinaiy  rule  that  the  Court  will  not  crant  an  interlocutory 
injunction  restraimng  a  mortgagee  from  exercising  his  power  of  sale,  does 
not  apply  where  the  mortgagee  was  solr  of  the  mortgagor :  Macleod  v.  Jones, 
24  Ch.  D.  289,  C.  A. 

Stated  accounts  of  the  amount  due  should  be  produced  to  the  client  on 
taking  the  securitv,  and  the  mortgage  deed  will  stand  only  for  what  shall 
be  found  due  at  tne  date  of  the  security  on  taking  the  account :  Davies  v. 
Parry,  1  Giff.  182,  sup.  Form  1,  p.  1098;  Morgan  v.  Biggins,  1  Giff.  270, 
Form  2,  p.  1098 ;  Macleod  v.  Jones,  sup.;  and  in  the  case  of  a  mortgage  given 
to  secure  costs,  for  so  much  as  shall  appear  to  be  due  to  the  solr  upon  taxa- 
tion :  Eyre  v.  Hughes,  sup.  ;  Kenney  v.  Browne,  3  Eidgw.  P.  C.  522 ;  Neunnan 
V.  Payne,  4  Bro.  0.  C.  350 ;  Gardener  v.  Ennor,  35  Beav.  549. 

As  to  the  allowance  of  interest  upon  a  mortgage  to  secure  payment  of 
untaxed  costs,  see  Re  O'Connor,  17  W.  E.  1143;  Lyddony.  Moss,  4  I).  &  J.  104 ; 
Moss  V.  Bairtbrigge,  6  D.  M,  &  G.  292 ;  and  as  to  the  allowance  of  interest  on 
costs  generally,  v.  sup.  Vol.  I.  pp.  307  et  seq. 

And  a  mortgage  to  a  third  partv,  who  was  in  fact  a  trustee  only,  was 
decreed  to  stand  as  a  security  only  for  what  should  be  found  to  be  properly 
due,  with  interest  at  4  p.  c. :  Thomas  v.  Lloyd,  3  Jur.  N.  S.  288. 

A  security  which  has  been  originally  obtained  by  the  solrs  of  the  alleged 
mortgagor  m  their  own  favour  by  fraud,  cannot  be  enforced  by  an  assignee 
from  the  solrs  for  value  without  notice  of  their  fraud :  Vorley  v.  Cooke,  1 
Giff.  230. 

In  order  to  open  settled  accounts  between  solr  and  client,  in  the  absence  of 
unfairness  or  undue  influence,  specific  items  of  mistake  must  be  alleged  and 
proved :  Blagrave  v.  Routh,  2  K.  &  J.  509 ;  Hiles  v.  Moore,  17  L.  J.  Oh.  385 ; 
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B6  Wehb;  Lambert  v.  StiU,  (1894)  1  Ch.  73,  0.  A. ;  Oordery,  199;  «ecti«,  if 
fraud  or  undue  influence  are  shown  :  W(xUon  y.  Rodwdl^  11  Cii.  D.  150,  G.A. ; 
Coleman  v.  MeUersh,  2  M.  &  G.  309 ;  Morgan  v.  Higgins,  1  Giff .  270,  288 
(explaining  discrepancy  between  Blagrave  y.  Bouth  and  Lawless  y.  Mansfield, 
1  Dr.  &  W.  605) ;  TFarrf  y.  fif^rp,  53  L.  J.  Ch.  313 ;  50  L.  T.  557  (where  a 
third  person  was  put  forward  as  mortgagee) ;  and  neelect  by  solr-trustees  to 
inform  residuary  legatees  that  they  were  entitled  to  baye  a  bill  of  costs,  and 
to  haye  it  taxed  or  moderated  is  not  per  se  a  ground  for  opening  a  settled 
account  of  nine  years  standing,  no  error,  excessiye  charge,  or  other  injustice 
being  shown  :  Be  Webb  ;  Lambert  y.  Still,  (1894)  1  COi.  73,  C.  A. 

And  upon  sufficient  cause  shown  by  the  Deft,  and  eyidence  of  pressure,  and 
non-deliyery  of  bills  of  costs  by  solr-mortgagee,  the  security  in  which  they 
haye  been  included  may  be  opened  in  a  foreclosure  suit  without  cross-bill,  or 
counter-claim  under  the  new  procedure  :  Eyre  y.  Hughes,  2  Ch.  D.  148. 

A  purchase  haying  been  ordered  to  stand  as  a  security  only,  the  Court 
would  not  import  a  power  of  sale :  Pearson  y.  Benson,  28  Beay.  598. 

Independent  proof  of  payment  by  the  solr,  in  the  case  of  dealings  between 
himself  and  the  client,  is  required.  As  to  securities  giyen  by  the  client,  the  solr 
must  proye  the  advance  of  the  money  by  some  other  eyidence  than  the  instru- 
ment creating  the  security ;  in  this  respect  a  purchase  and  security  stand 
upon  tiiie  same  footing :  Qresley  y.  Mousley,  3  D.  J.  &  F.  433 ;  and  see  Morgan 
y.  Lewis,  3  Anstr.  769 ;  4  Dow,  29 ;  5  Price,  42 ;  3  Y.  &  J.  230,  394 ;  3  CI.  & 
F.  159 ;  Lawless  y.  Mansfield,  1  Dr.  &  War.  557 ;  ConsettY,  Bell,  1  Y.  &  C.  C. 
578 ;  Cheslyn  y.  Dolby,  2  Y.  &  C.  170 ;  4  lb.  238 ;  but  the  receipt  clause  in 
the  deed  will  protect  a  subsequent  purchaser  without  notice :  Conyeyancing 
Act,  1881  (44  &  45  Y.  o.  41),  s.  55. 
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Ab  to  the  rights  of  a  solr,  employed  at  a  salary  (exclusiye  of  expenses  out 
of  po^et)  to  prosecute  and  defend  legal  proceedmgs  for  a  public  body,  on  a 
taction,  as  between  solr  and  client,  see  Henderson  y.  Merthyr  Tydfil  District 
Council,  (1900)  1  Q.  B.  434,  and  as  to  remuneration  of  solr  by  salary,  see 
Cordery,  262,  263. 

GIFTS,  SALES,  AND  FXTBCHASES. 

Gifts  conferred  by  a  client  on  a  solr  while  the  relation  {Morgan  y.  Minett, 
6  Ch.  D.  638),  or  the  influence  arising  from  it  {per  Turner,  L.  J.,  in  Holman 
y.  Loynes,  4  D.  M.  &  G.  270,  283),  subsists,  are  inyaHd :  see  Be  Holmes^ 
Estate,  3  Giff.  337 ;  Wood  y.  Downes,  18  Ves.  127  ;  Lady  Ormonde  y.  Hutchin- 
son, 13  Yes.  47,  52 ;  Wilks  y.  Middleton,  1  Cox,  112  ;  so  also  a  gift  made  to 
the  sok's  son :  Barron  y.  Willis,  (1900)  2  Ch.  121,  C.  A. ;  or  his  wife  who  is 
the  niece  of  the  client :  Liles  y.  Terry,  (1895)  2  Q.  B.  679. 

The  relation  must  be  wholly  at  an  end  before  any  gift  can  be  made: 
Morgan  y.  Minett,  sup. ;  Montesquieu  y.  Sandys,  18  Yes.  302,  312 ;  Oldham  y. 
Hands,  2  Yez.  259. 

The  distinction  taken  in  cases  where  the  solr  was  not  solr  hdc  re  applies  to 
transactions  of  purchase,  not  of  gift :  Montesquieu  y.  Sandys,  18  Yes.  313. 

Where  the  solr  of  the  Fit  in  a  creditor's  action  bought  up  debts,  the  estate 
being  insolyent,  the  question  whether  he  was  trustee  of  any  profit,  being  one 
between  him  and  the  other  creditors,  could  not  be  raised  by  the  cliief  clerk's 
certificate :  Be  Tillett,  Field  y.  Lydall,  32  Oh.  D.  639. 

A  distinction  has  been  taken  between  gifts  inter  vivos  from  client  to  solr, 
and  gifts  to  a  solr  under  the  client's  will,  eyen  though  drawn  by  the  solr 
himself:  Hindsan  y.  Weatherill,  5  D.  M.  &  G.  301  ;  Walker  y.  Smith,  29 
Beay.  394 ;  Baworth  y.  MarrioU,  1  My.  &  K.  643  ;  Faine  y.  Hall,  18  Yes.  475. 

See  also,  as  to  setting  aside  benefits  from  client  to  solr  pending  the  relation, 
Tomeon  v.  Judge,  3  Drew.  306  (where  the  gift  being  of  realty  was  in  terms  a 
purchase) :  Gardener  y.  Ennor,  35  Beay.  549 ;  Woodward  y.  Humpage,  3  Giff. 
337 ;  Bhodes  y.  Bate,  1  Ch.  252 ;  Morgan  v.  Minett,  6  Ch.  D.  638  (where  the 
client  released  a  mortgage  debt  due  from  him  to  the  solr). 

In  transactions  between  them  of  sale  and  purchase,  the  onus  is,  in  like 
manner,  though  not  with  the  same  strictness,  thrown  upon  the  solr  of  proy- 
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ing  that  the  transactioii  was  fair,  and  that  he  has  given  the  client  all  that 
reasonable  advice  against  himself  that  he  wonld  have  given  against  a  third 
person :  see  Oih&on  v.  JeyeA^  6  Yes.  266,  and  cases  collected ;  Fox  v.  Maekreth, 
1  L.  0.  Eq.  141 ;  Huguenin  v.  Baseley,  2  L.  0.  Eq.  597 ;  Cockbum  v.  Edwards, 
18  Ch.  D.  499,  C.  A. ;  Barron  v.  WillU,  (1900)  2  Ch.  121,  0.  A. 

A  solr  cannot  take  advanta^  of  his  position  (as,  e.g,,  bv  nsin^  knowled^ 
which  he  has  acquired  as  to  his  client's  property  or  the  value  -of  it)  to  obtain 
a  benefit  at  the  expense  of  his  client :  Tyrrell  v.  Bk,  of  London,  10  H.  L.  0. 
26 ;  McFheraon  v.  Wattj  3  App.  Ca.  254,  271 ;  or  by  registering  a  mortgage 
to  himself  with  a  view  to  gaming  priorilr  over  an  unre^tered  mortgage  to 
his  client :  Battison  v.  Hohsony  (1896)  2  Ch.  403 ;  and  this  rule  extends  to  his 
clerk :  Hobday  v.  Peters^  28  Beav.  349 ;  and  applies  although  the  solr  is  acting 
gratuitously :  McPhereon  v.  Watt^  8up, ;  and  although  uie  solr  acting  for 
husband  and  wife  is  retained  by  the  husband  only :  Barron  v.  WiUia,  sup,  ; 
and  as  between  the  solr  and  the  trustee  in  the  subsequent  bankruptcy  of  the 
client :  Luddy's  Trustee  v.  Peard,  33  Ch.  D.  500. 

Where  money  is  advanced  by  solrs  and  by  trustees  (who  are  the  solr's 
clients)  on  a  contributory  mortgage,  the  mere  fact  that  the  solrs  were  negli- 
gent in  advising  the  investment  is  not  a  ground  for  postponing  their  security 
to  that  of  the  trustees :  Stokes  v.  Prance,  (1898)  1  Ch.  212. 

Where  an  Aberdeen  advocate  purchased  nominally  for  his  brother,  but 
really  for  himself,  house  property  belonging  to  two  ladies  for  whom  he  was 
acting  as  agent,  and  concealed  from  them  that  he  was  buying  for  himself, 
the  purchase,  though  otherwise  bond  fide,  could  not  be  enforced :  McPhersan 
V.  Watt,  3  App.  Ca.  254. 

For  the  exercise  of  the  jurisdiction  of  the  Court,  in  ordering  to  be  given 
up  assignments  obtained  from  the  client  as  leases,  see  Ogilvie  v.  Jeaffreson, 
6  Jur.  N.  S.  970;  29  L.  J.  Ch.  905;  8  W.  B.  745;  or  in  setting  aside  a 
purchase  of  the  client's  equity  of  redemption :  Gibbs  v.  Daniel,  10  W.  B.  688 ; 
9  Jur.  N.  S.  636 ;  7  L.  T.  27  ;  4  Giff .  1 ;  or  in  setting  aside  a  bill  of  sale : 
Sykes  V.  Bond,  4  L.  T.  859 ;  7  Jur.  N.  S.  1024. 

And  as  to  a  sale  to  a  solr  by  the  client,  see  Edwards  v.  Meyrick,  2  Ha.  60 ; 
Champion  v.  Rigby,  1  Buss.  &  M.  539 ;  Trevelyan  v.  Charter,  9  Beav.  140- 

The  solr,  having  re-sold,  must  account  for  any  profit.  In  taking  the 
accounts,  he  will  be  credited  with  purchase-money,  or  advances  paid,  smns 
expended  in  substantial  improvements  and  repairs,  with  interest  at  4  or  5 
p.  c,  according  to  circumstances,  and  debited  with  the  amount  he  has 
received  for  rents  and  profits,  and  with  the  estimated  deteriorations  in  value 
of  the  property,  annual  rests  being  directed :  see  Sidney  v.  Banger,  12  Sim. 
118 ;  Be  Lacey,  6  Ves.  615 ;  Re  Hughes,  6  Ves.  617  ;  Re  BenneU,  10  Ves.  401 ; 
Charter  v.  Trevelyan,  11  CI.  &  F.  714 ;  4  L.  J.  Ch.  209,  214 ;  and  as  to  rate 
of  interest,  see  Re  Unsworth,  2  Dr.  &  Sm.  337 ;  Madeod  v.  Jones,  53  L.  J. 
Ch.  534.  As  to  the  rule  against  charg^g  interest  on  profits  in  the  case  of 
a  trustee,  v,  inf,,  p.  1164. 

And,  on  the  grounds  of  public  policy,  a  voluntary  conveyance  by  client  to 
coimsel,  in  consideration  of  professional  services,  was  set  aside :  Broun  v. 
Kennedy,  4  D.  J.  &  S.  217;  33  Beav.  133. 

It  being  the  duty  of  a  solr  having  the  conduct  of  a  sale  to  get  the  highest 
possible  price,  he  cannot,  when  so  employed,  purchase  for  himself,  as  his 
duty  woTild  conflict  with  his  interest :  Sidney  v.  Ranger,  12  Sim.  118 ;  Grover 
V.  Hugelly  3  Buss.  428 ;  Bloye^e  Trust,  1  Mac.  &  G.  488 ;  and  see  Atkins  v. 
Delmege,  12  Ir.  Eq.  1  ;  Popham  v.  Exham,  10  Ir.  Ch.  440,  455. 

But  where  not  actually  employed  to  conduct  a  sale  under  a  decree,  or 
otherwise  than  as  the  solr  of  creditors,  who  mi^ht  themselves  have  pur- 
chased, the  mere  appearance  of  a  solr's  name  in  the  particulars  of  sale 
will  not  disqualify  him  from  purchasing  for  himself:  Guest  v.  Smythe, 
5Ch.  551. 

Where  the  solr  obtains  leave  to  bid,  he  is  not  bound  to  disclose  facts 
affecting  the  value,  but  if  he  professes  to  give  information  on  any  particular 
subject,  with  a  view  to  guide  the  Court  and  obtain  its  approval,  he  must  give 
all  the  material  information  he  can:  Cooks  v.  Boswell,  11  App.  Ca.  232, 
240,  244. 

And  a  solr  conducting  an  action  is  precluded  from  purchasing  the  subject- 
matter  of  the  action :  Simpson  v.  Lamb,  7  E.  &  B.  84 ;  26  L.  J.  Q.  B.  121 ; 
Wood  V.  Bournes,  18  Yes.  120 ;  but  this  rule  will  not  invalidate  an  assignment 
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effected  preyiously  to  the  employment  of  the  solr :  Dav%$  v.  Freethy,  24 
a  B.  D.  619,  C.  A. 

A  8oIr  who,  by  the  will  of  his  client,  is  allowed  to  charge  profit  costs  is 
thereby  giyen  a  beneficial  interest  which  he  loses  by  attestmg  the  will: 
Be  Pooley,  40  Ch.  D.  1,  0.  A. ;  but  not  by  merely  attesting  a  subsequent 
codicil:  Be  Trotter,  (1899)  1  Ch.  764 ;  and  he  cannot  retain  the  benefit  as 
against  creditors  where  the  estate  is  insolvent :  Be  White,  Pennell  v.  Franklin, 
(1898)  2  Ch.  217,  C.  A. ;  (1898)  1  Ch.  297. 

A  solr  who  is  a  member  of  a  committee  of  inspection  cannot  charge  profit 
costs  without  obtaining  the  previous  sanction  of  the  Court  to  the  aUowance 
mider  the  Bankruptcy  Eules,  1886,  r.  317 :  Be  QaUard,  (1896)  1  Q.  B.  68, 
O.A. 

An  agreement  by  an  attorney  with  a  certificated  conveyancer  to  allow 
him  commission  on  business  introduced,  has  been  held  not  within  6  &  7  Y. 
c.  73,  s.  32,  nor  such  as  will  render  the  parties  liable  to  the  penalties  for 
barratry  or  maintenance  :  Scott  v.  Miller,  Job.  220. 

DELAY— LACHES— STATUTE  OF  LIMITATIONS. 

The  ordinary  relation  between  solr  and  client  being  that  of  agent  and 
principal,  a  solr  receiving  moneys  of  his  client  in  the  course  of  business,  can, 
m  general,  plead  the  Statute  of  Limitations  (21  Jac.  I.  c.  16,  s.  3) :  Watson 
V.  Woodman,  L.  B.  20  Eq.  721,  731 ;  Be  Hindmarsh,  1  Dr.  &  Sm.  129 ;  8 
W.  B.  203 ;  Doohy  v.  Watson,  39  Ch.  D.  178 ;  and  see  Be  Sharpe,  Masonic 
Ass,  Co.  V.  8,,  (1892)  1  Ch.  154,  166,  C.  A. ;  but  not  so  where  the  moneys  so 
received  are  bound  by  a  particular  trust,  of  which  the  sob:  is  cognisant :  see 
Burdick  v.  Garrick,  5  Ch.  240;  Be  Bell,  Lake  v.  5.,  34  Ch.  D.  462 ;  Power  v. 
P.,  13  L.  B.  It.  281 ;  nor  where  the  solr  is  ^pHty  of  misconduct,  rendering 
him  liable  to  the  general  summary  jurisdiction  as  an  officer  of  the  Court : 
Be  Sharpe,  5  Dowl.  717 ;  Be  FaiHhome,  3  D.  &  J.  548 ;  15  L.  J.  Q.  B.  131. 

When,  under  the  doctrine  of  Lockhart  v.  Beilly  (1  De  G.  &  J.  464,  see 
Lewin  on  Trusts,  10th  ed.  pp.  1118,  1119)  or  ouierwise,  a  solr  who  is  a 
trustee  becomes  liable  to  indemnify  his  co-trustee,  the  Statute  of  Limitations 
will  not  begin  to  run  in  his  favour  until  judgment  has  been  given  against 
the  CO- trustee  :  Bobinson  v.  Harkin,  (1896)  2  Ch.  415. 

During  th^  continuance  of  the  relation  of  solr  and  client,  delay  in  impeach- 
ing the  transaction  is  not  so  material  as  in  other  cases :  Oresley  y.  Mousley,  4 
D.  &  J.  78 ;    1  Giff.  450. 

But  after  the  relation  has  ceased  a  transaction  which  might  have  been 
impeached  may  be  made  valid  by  the  election  of  the  client  to  abide  by  it : 
Mitchell  V.  Homfray,  8  Q.  B.  D.  587,  C.  A. ;  but  see  Tyars  v.  Alsop,  59  L.  T. 
367 ;  36  W.  B.  919 ;  61  L.  T.  8 ;  37  W.  B.  339. 

And  the  solr  **  cannot  disengage  himself  from  the  relation  of  solr  by 
cutting  a  clean  line  between  himself  and  the  cUent  at  the  exact  moment  at 
which  he  ceases  to  be  solr.  He  must  wind  up  properly  the  relationship  of 
solr  and  client "  :  Madeod  v.  Jones^  24  Ch.  D.  289,  C.  A.,  per  Bowen,  L.  J. 

See,  however,  on  the  question  of  laches  as  a  bar  to  relief  against  the  solr, 
M.  Clanricarde  v.  Henning,  30  Beav.  176 ;  Lyddon  v.  Moss,  4  D.  &  J.  104 ; 
Pearson  v.  Benson,  28  Beav.  598 ;  Salmon  v.  Cutts,  4  D.  &  S.  125 ;  Oldham  v. 
Hand,  2  Yes.  259. 


Sbction  IV. — Court's  Control  over  Solicitors. 

1.  Attachment  against  Solr  for  non-payment  of  Balance  found  due 

from  him  on  Taxation. 

Whereas  by  an  order  dated  &c.,  it  was  ordered  that  A.  B.,  the  above* 
named  solr,  should,  within  a  fortnight  after  service  of  the  said  order, 
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deliyer  to  0.  D.  a  bill  of  fees  and  diBbarsemente  in  all  snits,  causes, 
actions,  and  other  matters  of  business  in  which  he  had  been  employed 
as  the  solr  for  the  said  0.  D.,  and  that  it  be  referred  to  the  taxing 
master  to  tax  and  settle  the  said  bill  with  all  usual  and  consequential 
directions ;  And  whereas  the  taxing  master,  by  his  certificate  dated 
&c.,  certified  that  there  was  due  from  the  said  solr,  A.  B.,  to  C.  D.  £ — . 
Now,  upon  motion  &o.,  by  counsel  for  the  said  C.  D.,  and  upon  hearing 
counsel  for  the  said  solr,  A.  B.,  and  it  appearing  to  the  satisfaction 
of  the  Court  that  the  said  solr,  A.  B.,  has  made  default  in  payment  of 
the  said  £ — ,  and  that  such  default  is  a  default  by  a  solr,  in  payment 
of  a  sum  of  money  when  ordered  to  pay  the  same  in  his  character  of 
an  officer  of  the  Court,  within  the  meaning  of  the  Debtors  Act,  1869, 
Let  the  said  C.  D.  be  at  liberty  to  issue  a  writ  of  attachment  against 
the  said  A.  B.  for  his  contempt  in  not  having  paid  the  said  £ —  to  the 
said  C.  D.,  pursuant  to  the  said  order  and  taxing  master's  certificate. 
—Costs.— i^tf  Peters^  K&jy  J.,  6  May,  1887,  B.  650. 

See  also  Re  Rushy  9  Eq.  147 ;  and  in  a  case  of  improperly  dealing  with 
money  of  client,  see  Re  Dudley y  12  Q.  B.  D.  44,  and  Bone  y.  Kingy  Chitty,  J., 
10  Feb.  1888,  A.  141. 


2.  Sale  by  Court  set  aside — Solr  to  pat/  all  the  Costs, 

{Directions  to  set  aside  attachment  against  alleged  purchaser  and  dis- 
charge him  from  custodgf  and  rescind  and  cancel  his  conditional  contract, 
and  discharge  the  orders  against  him.)  Befer  to  taxing  master  to  tax 
the  costs  of  the  purchaser,  and  all  parties  appearing  on  the  application, 
and  all  the  costs  of  the  purchaser  incident  to  the  alleged  contract,  and 
any  proceedings  relating  thereto,  or  consequent  thereon,  including  the 
charges  and  expenses  necessary  to  secure  his  immediate  discharge  from 
custody. — Such  costs,  and  costs,  charges  and  expenses,  when  taxed,  to 
be  paid  by  Pit's  solr. — Liberty  to  apply. — Bromage  v.  Davies,  V.-C.  S., 
30  Jxme,  1858,  A.  1360 ;  S.  C,  4  Jur.  N.  S.  683. 


3.  Solr  to  pay  Costa  occasioned  by  Fund  having  been  improperly  paid 

otit  through  his  Neglect, 

Upon  the 'petition  of  A.  B.  &c.,  and  upon  hearing  counsel  for  the 
Fetr,  and  for  the  Bespondents  {names)y  Declare  that  the  estate  of 
CD.,  deceased,  is  primarily  liable  to  refund  to  the  Fetr  the  amount 
of  dividends  on  the  funds  in  Court  to  the  credit  of  &c.,  improperly 
received  by  her  imder  the  said  order  dated  &c. ;  And  declare  that  the 
Bespondent  E.  F.  is  primarily  liable  to  pay  to  the  Petr  and  the 
Bespondents  their  costs,  hereinafter  directed  to  be  taxed,  except  so 
much  thereof  as  would  have  been  incurred  by  the  Petr  in  obtaining 
payment  out  of  the  legacy  if  the  said  order  dated  &c.  had  not  been 
made ;  And  declare  that  the  Bespondent  E.  F.  is  also  liable  to  make 
good  to  the  Petr  the  deficiency  between  the  amount  to  be  reoeiyed  by 
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the  Petr  under  tlie  schedule  hereto,  and  the  amount  -which,  but  for  the 
said  order  dated  &c.,  would  have  been  standing  in  Court,  representing 
the  legacy  of  £500,  and  accumulation  of  interest  thereon,  less  the 
amount,  if  any,  which  shall  be  receiyed  from  the  estate  of  0.  D., 
deceased. — Usual  account  of  personal  estate  of  0.  D.  come  to  the  hands 
of  G.  H.,  the  admor  &c. — Befer  to  the  taxing  master  to  tax,  as  between 
sob  and  client,  the  costs  of  the  Petr  and  Eespondents,  other  than  E.  F., 
of  this  application,  and  in  such  taxation  the  taxing  master  is  to  distin- 
gush  so  much  of  the  costs  as  would  haye  been  incurred  by  the  Petr  in 
obtaining  payment  of  the  said  legacy  and  interest  if  the  said  order 
dated  &c.  had  not  been  made ;  Direct  payment  by  the  Bespondent  E.  F. 
of  the  said  costs,  other  than  distinguished  costs ;  Let  the  funds  in  Court 
be  dealt  with  &c. — [Add  Payment  Schedule,  with  direction  to  sell  New 
Consols,  pay  proceeds  and  part  of  cash  to  Petr,  and  inyest  and 
accumulate  residue  of  cash.] — Re  Dangar^s  Trusts,  Stirling,  J.,  8th 
April,  1889,  A.  762  ;  S.  C,  41  Ch.  D.  178. 


4.  Liability  of  8olr  to  make  Reparation  for  Improper  Proceedings  on 

behalf  of  Lunatic. 

"  Deglabb  that  all  the  proceedings  in  this  suit  after  the  appointment 
of  a  receiyer  were  unauthorized  and  improper,  and  that  all  the  pro- 
ceediDgs  after  the  finding  of  the  inquisition  in  limacy,  dated  &c.,  were 
irregular  and  yoid." — Direction  to  carry  oyer  fimds  in  Court  in  the 
cause  to  the  credit  of  ^'  In  the  matter  of  B.,  a  person  of  unsound  mind  " ; 
"And  Let  M.  &  P.  {solrs),  on  or  before  &c.,  lodge  in  Court,  as  directed 
in  the  schedule  hereto,  the  sums  paid  for  costs  to  themselyes  and  to 
the  Deft's  solr,  and  to  the  accountant,  after  deducting  the  costs  of  this 
suit  up  to  the  appointment  of  the  receiyer,  such  costs  to  be  taxed,  and 
the  amount  to  be  paid  by  the  said  M.  and  P.  after  such  deduction,  to 
be  certified  by  the  taxing  master ;  And  the  Petr  B.,  the  committee  of 
&c.,  is  to  1)0  at  liberty  to  take  such  proceedings  as  he  may  be  adyised 
for  obtaining  any  better  or  other  account  against  the  Deft.'' — Solrs  to 
pay  Petr' 8  costs  of  the  appeal  and  of  the  application  in  Court  below, 
as  between  solr  and  client. — [Add  Lodgment  Schedule,  Form  No.  1.] 
—See  Beall  v.  Smith,  L.  J.,  6  Dec,  1873,  A.  3105  ;  S.  C,  9  Ch.  85. 

For  order  for  repayment,  with  interest,  of  money  paid  out  of  Court  to 
parties  not  entitled,  and  making  the  solr  by  whom  the  petition  was  presented 
primarily  liable  for  the  costs  and  expenses,  see  Be  Spencery  18  W.  B.  240 ; 
39  L.  J.  Oh.  841 ;  21  L.  T.  808. 

6.  Solr  ordered  at  his  oum  expense  to  Stamp  Deeds  with  Stamps  for 

which  he  had  charged  his  Client. 

Let  the  said  J.,  on  or  before  &c.,  or  subsequently  within  four  days 
after  seryice  of  this  order,  procure  the  indenture  of  mortgage,  dated 
&c.,  and  made  between  &c.,  and  also  a  transfer  of  such  mortgage 
indorsed  thereon  and  dated  &c.,  whereby  &o.,  to  be  duly  stamped  with 
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proper  stamps  at  his  own  expense,  and  witliin  the  time  aforesaid  de- 
liyer  over  such  deeds  so  stamped  to  the  said  B. ;  Let  the  said  J.  pay  to 
the  said  B.  his  oosts  of  and  incident  to  this  application,  to  be  taxed  by 
the  taxing  master. — Re  Jones,  M.  B.,  17  Feb,  1876,  A.  351. 

6.  Four-day  Order  on  Solr  to  produce  Deeds  duly  %tamp&i  to  Regis- 
trar ^  in  pursuance  of  undertaking  given  at  Bar  by  Counsel  on 
instructions  of  Solrs. 

Uroir  motion  &o.,  by  counsel  for  K.  T.  F.  and  E.  M.  H.,  and  upon 
hearing  counsel  for  the  0.  G.  F.,  Ld.,  G.  8.  B.  the  official  receiver  and 
liquidator  of  0.  G.  F.,  Ld.,  and  the  above-named  solrs  (names)  and 
the  Board  of  Commrs  for  Inland  Eeyenue,  and  upon  reading  &c.,  and 
the  Board  of  Commrs  for  Liland  Eevenue  by  their  counsel  waiving  the 
penalty  for  stamping  after  date  the  documents  hereinafter  mentioned, 
This  Court  doth  order  that  the  said  solrs  (names)  do,  within  four  days 
after  service  of  this  order,  produce  to  Mr.  Begistrar  K.,  duly  stamped 
with  a  proper  ad  valorem  stamp  duty,  the  documents  A,  B,  C,  D, 
E.  M.  H.*  and  E.  M.  H.'  referred  to  in  the  affidavit  of  W.  J.  B.,  filed 
&c. ;  And  the  said  Board  of  Commrs  for  Liland  Eevenue  are  to  be  at 
liberty  to  apply  to  enforce  this  order  as  they  may  be  advised ;  And  the 
official  receiver  and  the  said  Board  of  Commrs  by  their  said  counisal 
not  asking  for  costs.  It  is  ordered  that  the  solrs  (names)  do  pay  to  the 
said  E.  T.  F.  and  E.  M.  H.  their  costs  of  this  motion,  to  be  taxed  by 
the  taxing  master. — Re  Coolgardie  Gold  Fields,  Ld, ;  Re  C,  S,  if-  Jf., 
Solrs,  (1900)  1  Ch.  476. 

N.B. — In  this  case,  on  motions  which  were  acceded  to  by  the  Court,  an 
undertaking  was  given  at  the  Bar  by  counsel  for  the  co.,  C.  G.  F.,  Ld.,  on 
the  instructionB  of  their  solrs,  to  produce  to  the  registrar  duly  stamped 
certain  unstamped  documents  tendered  in  evidence  on.  behalf  of  the  said  oo. 
This  undertaking  was  not  fulfilled,  and  the  Court  directed  the  order  made  on 
the  motions  to  be  completed  without  entering  the  unstamned  documents, 
and  made  the  above  order  on  the  solrs.  The  last-mentioned  order  was  not 
completed,  however,  as  the  Inland  Eevenue  Conmirs  intimated  to  Mr.  Beal, 
registrar,  for  the  information  of  the  Judge,  that  the  Treasury  did  not  intend 
to  take  any  steps  to  enforce  the  stamping  of  the  documents,  the  solrs  having 
paid  a  sum  of  60^.  fixed  by  the  Treasury.  The  practice  of  the  Chancery 
registrars  in  taking  the  solrs'  personal  undertaking  to  stamp  the  deeds  and 
to  produce  the  deeds  when  stamped  to  the  registrar,  in  Heu  of  receiving  the 
amount  of  the  duty  and  penalties  as  provided  by  sect.  14  of  the  Stamp  Act, 
1891  (supra,  Vol.  L  p.  167),  was  approved  by  the  Court :  8,  C. 


NOTES. 
JTT^SDIOnOK  OVER  SOLICITOKS. 

The  summary  lurisdiction  over  solrs  as  officers  of  the  Supreme  Court 
extends  only  to  relief  as  to  personal  misconduct  and  neglect  of  duty,  and  in 
respect  of  acts  done  in  the  character  of  a  eolr :  Be  Ilollingion^  22  W.  E.  106 ; 
43  L.  J.  Ch.  99 ;  29  L.  T.  502 ;  Re  Blanchard,  3  D.  F.  &  J.  131 ;  Chapman  v. 
C,  9  Eq.  276.  It  is  a  disciplinary  power  to  prevent  breaches  of  duty,  quite 
independently  of  the  legal  right  of  the  client :  Be  H.  A,  Orey,  (1892)  2  Q.  B, 
440,  444,  0.  A. ;  Be  FresUm,  11  Q,  B.  D.  545,  C.  A. ;  Be  Dudley,  12  Q.  B.  D. 
44,  C.  A. 
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This  jiuifMiiction  is  usaaUy  exercised  bj  motion  on  notice :  see  Re  Jones, 
9up.,  Form  5 ;  Gordery  on  Solrs,  144 ;  but  has  been  idso  exercised  upon 
petition:  Be  Justice,  16  W.  R.  821 ;  Be  Fwsyth,  34  Beav.  140;  2  D.  J.  &  S. 
509 ;  Be  Woodard,  17  W.  R.  1006 ;  or  at  the  hearing :  see  Beall  v.  Smith,  sup,, 
Form  4. 

The  client  can  apply  against  the  London  agent  of  the  country  solr :  Exp, 
Edwards,  7  Q.  B.  D.  155,  C.  A. ;  but  against  the  solr's  trustee  in  bankruptcy 
or  pers.  repreeve,  the  application  should  be  under  sect.  37  of  the  Solrs  Act, 
1843  (6  &  7  V.  c.  73) :  see  Be  Boy,  4  Dowl.  573 ;  Exp.  Nicholls,  2  Dowl. 
N.  S.  423. 

The  exercise  of  a  jurisdiction  is  discretionary:  bgq  Be  H,  A,  Qrty,  (1892) 
2  Q.  B.  440, 445  ;  and,  except  under  special  circumstances,  the  Court  will  not 
make  an  oitler  where  the  client  has  elected  to  bring  an  notion  and  failed : 
Sittinaboume  <fc  Sheemess  By,  Co,  v.  Lawson,  W.  N.  (86)  76,  87 ;  but  the  fact 
that  the  client  has  recovered  judgment  against  the  solr  does  not  take  away 
the  jurisdiction  :  Be  H,  A,  Orey,  sup. 

And  an  order  will  not  be  made  if  the  relation  of  solr  and  client  does  not 

exist  between  the  parties  in  reference  to  the  transaction  which  is  the  subject 

of  the  application :  Exp,  Coheklick,  12  Q.  B.  D.  149,  0.  A. ;  e,g,,  where  money 

is  received  by  the  solr  by  way  of  loan,  or  non-professionally :  Be  Harvey,  2  / 

Beav.  320 ;  Be  Bryant,  50  L.  T.  450 ;  Be  Schwahlaerher,  1  Dowl.  182 ;  Exp, 

Beane,  2  Dowl.  533 ;  or  deeds  are  held  by  him  as  trustee  or  by  way  of  security : 

Pearson  v.  Sutton,  5  Taunt.  364 ;  Be  Chitty,  2  Dowl.  455 ;  Be  Cardross,  5 

M.  &  W.  645 ;  7  Dowl.  861 ;  Exp.  Cobddick,  sup. 

For  instances  of  the  exercise  of  the  jurisdiction : — 

(a)  By  directing  solrs  to  pay  over  money  received  by  or  on  behalf  of  a 

client,  see  Tylee  v.  Webb,  14  Beav.  14 ;  Be  Lamrence,  2  S.  &  G.  367 ; 

Exp.    Wortham,  4  D.  &  S.  415;  Be  Becke,  18  Beav.  462  ;  Be  Cullen, 

27  I(eav.  51 ;  Be  Justice,  sup.;  though  judgment  has  been  recovered 

by  the  client :  Be  H.  A.  Orey,  sup. 

{fi)  To  give  up,  and  pay  the  costs  of,  an  improper  deed  prepared  by 

them :  Potts  v.  Button,  8  Beav.  493. 
(c)  To  make  good  loss  occasioned  to  the  Consolidated  Fund  under  the 
Court  of  Chancery  (Funds)  Act,  1872,  s.  5,  where,  by  reason  of  the 
solr's  negligence,  a  fund  has  been  paid  out  of  Court  to  the  wrong 
person:  Marsh  v.  Joseph,  (1897)  1  Uh.  213,  C.  A. 
(c2)  To  indemnify  the  client  against  the  costs  of  an  appeal  prosecuted  for 
the  solr's  purposes,  and  not  in  the  interests  of  the  client  (the  official 
solr  being  directed  to  inquire  into  the  matter) :  Harbin  v.  Master- 
man  (No.  2),  (1896)  1  Ch.  351,  366,  C.  A. 
(«)  By  making  solrs  liable  for  taking  an  insufficient  securily  in  a  case 
of  confidential  agency  and  trust:  Craig  v.  Watson,  8  Beav.  427; 
Hamilton  v.  Lane,  25  Jj.  R.  Ir.  188. 
(/)  For  proceedings  by  which  funds  are  wrongfully  got  out  of  Court : 

JCzart  V.  Lister,  6  Beav.  587. 
{g)  By  committal,  and  ordering  pa3nnent  of  the  costs  of  scandal,  in 
answer,  and  improper  use  of  counsel's  name :  Bishop  v.  Willis,  6 
Beav.  83,  n. 
And  as  to  the  jurisdiction  in  respect  of  misfeasance  or  neglect,  see  Dixon 
V.  Wilkinson,  4  D.  &  J.  508 ;  Be  Ward,  31  Beav.  1 ;  Es^.  Fairchild,  23  W.  R. 
213 ;  Be  Wright,  12  0.  B.  N.  8.  705 ;  Be  Dangar's  TrusU,  41  Ch.  D.  178. 

As  to  the  jurisdiction  to  order  a  solr  to  pav  costs  personally,  see  Vol.  I., 
p.  262 ;  O.  LXY,  5,  11 ;  O.  uv,  7 ;  and  that  from  such  an  order  an  appeal 
lies  without  leave,  see  Be  Bradford,  1 5  Q,.  B.  D.  635,  C.  A. 

An  agreement  to  compromise  a  suit  by  Pit's  and  Deft's  solrs,  and  pay  Pit's 
costs,  may  be  summarily  enforced :  Gilbert  v.  Cooper,  15  Sim.  343 ;  S,  C,  11 
L.  T.  169. 

As  to  the  liability  of  solrs  for  proceedings  taken  for  their  own  benefit 
improperly,  or  not  bond  fide,  see  Be  Williams,  12  Beav.  510,  616,  n. ;  Beall  v. 
Smith,  9  CSli.  85,  sup.,  Form  4 ;  Simmons  v.  Boss,  Be  Ward,  31  Beav.  1 ; 
Fielden  v.  Buenos  Ayres  By.  Co.,  18  W.  R.  729;  19  W.  R.  361 ;  40  L.  J.  Ch. 
113. 

As  to  the  personal  liability  of  a  solr  who  enters  into  an  undertaking  before 
the  Court,  e.g.,  that  documents  shall  be  stamped,  see  Be  Coolgardie  Goldfields, 
(1900)  1  Oh.  476,  sup.  p.  1106,  and  see  The  Crimdon,  (1900)  P.  171. 
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The  jurisdiotaon  of  the  Oonrt  to  reetraiii  a  solr  who  has  acted  in  one  pro- 
ceeding from  acting  in  a  subsequent  proceeding  for  the  party  opposed  to  his 
former  client  is  not  confined  to  the  case  where  tne  solr  has  discharged  him* 
self,  but  extends  to  the  case  where  he  has  been  discharged  by  the  client; 
and,  eemhle^  the  true  test  to  be  applied  is  whether  the  second  proceeding  so 
flows  out  of,  or  is  connected  with,  the  first,  that  the  solr  must  oe  in  poflses- 
sion  of  information  the  communication  of  which  would  prejudice  his  client : 
Little  V.  Kingswood  Collieries  Co.,  20  Ch.  D.  733,  0.  A.,  approving  Htdchina 
Y,  H,  {I  Hogan,  313),  Bigges  v.  Hecui  (Sausse  &  Scully,  33d),  and  explaining 
Cholmondeley  y.  Clinton,  19  Yes.  261.  If  a  solr,  arter  judgment,  acts  for 
another  party  so  as  to  prejudice  his  client  he  is  liable  in  damages :  Barber  t. 
Stone,  60  L,  J.  Q.  B.  297  ;  Lawrence  y.  Harrison,  Sty.  426. 

Placing  himself  in  a  position  calling  for  inyestigation  may  depiiye  a  solr 
of  his  costs :  Fyler  y.  F,,  3  Beay.  650 ;  Harvey  y.  Mount,  8  Beav.  439 ;  and 
see  Nanney  y.  Williams,  2  Beay.  452 ;  Powell  y.  P.,  (1900)  1  Ch.  243. 

He  may  be  made  to  pay  the  costs  occasioned  by  his  enforcing  by  attach- 
ment a  contract  obtained  from  a  purchaser  by  misrepresentation :  Bromage  y. 
Davies,  4  Jur.  N.  S.  683,  sup,,  Form  2,  p.  1104 ;  and  see  Re  Gregg,  9  Eq.  137 ; 
or  (it  seems)  the  costs  of  the  day  thrown  away  by  his  neglect  to  giye  notice 
that  the  Deft,  who  was  a  material  witness,  was  ill,  ana  unable  to  attend: 
Shorter  y.  Tod-Heatly,  W.  N.  (94)  21  ;  or  of  obtaining  an  ex  parte  injunction 
without  disclosing  facts  showmg  that  the  usual  undertaking  in  damages  is 
valueless :  Schmitten  y.  Faulks,  W.  N.  (93)  64 ;  but  not  the  costs  of  obtaining  an 
ex  parte  order  without  disclosing  a  pending  lunacy  petition,  where  he  believed 
his  client  to  be  of  soimd  mind :  Be  Armstrong  &  Sons,  (1896)  1  Ch.  636. 

But  a  solr  ought  not  to  be  made  a  party  to  an  action  merely  for  the  purpose 
of  costs  or  discovery :  Burstall  v.  Bey/us,  26  Ch.  D.  36,  C.  A. 

The  solr  of  a  co.  is  not  an  officer  within  the  summary  jurisdiction  of  the 
Companies  Act,  1862,  s.  165 :  BeG.W.  Forest  of  Dean  Coal  Co.,  Carter's  Case, 
31  Ch.  D.  496. 

As  to  practising  in  the  name  of  another  solr  as  his  agent,  see  HocMey  v. 
Bantock,  2  M.  &  K.  437 ;  Turner  v.  Ford,  1  M.  &  Cr.  1 ;  Fa^.  Foley,  11  Beav. 
466. 

And  as  to  the  right  to  complain  by  petition  of  irregular  conduct  of  business 
in  the  offices,  see  Be  Masters*  Clerks,  1  Ph.  650. 


DEBTOBS  ACT. 

Under  the  Debtors  Act,  1869  (32  &  33  Y.  c.  62V  s.  4  (4],  a  solr  is  liable  to 
attachment  when  he  makes  default  in  payment  of  costs  wnen  ordered  to  pay 
costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when  ordered 
to  pay  the  same  in  his  character  of  officer  of  the  Court  making  the  order. 

For  cases  under  this  section  and  the  Amending  Act  of  1878,  v,  sup.,  YoL  I. 
pp.  441—443;  and  aee  Be  H,  A.  Grey,  (1892)  2  Q,  B.  450. 

The  section  does  not  apply  where  a  solr  is  ordered  to  pay  costs  as  an  un- 
successful litigant :  Be  Hope,  L.  B.  7  Ch.  623 ;  but  where  a  solr  as  such  is 
ordered  to  pay  money  and  coste  he  may  be  attached  for  non-payment  of  the 
ooste  as  well  as  of  the  money :  In  re  a  Solr,  (1895)  2  Ch.  66. 

An  order  for  payment  of  a  sum  of  money  into  Court  as  security  for  ooste  is 
not  within  the  section :  Bates  v.  B,,  14  P.  D.  17,  C.  A. 


LIABILITY  OF  SOUOITOR  FOB  NEOUGENOE. 

Courte  of  Equity  have  declined  to  hold  a  solr  responsible  for  loss  in  respect 
of  conduct  founded  on  competent  advice  which  has  been  submitted  to  the 
judgment  of  the  client :  Chapman  y.  C,  9  £q.  276 ;  or  for  mere  negligence : 
Frankland  v.  Lucas,  14  Sim.  586 ;  though  he  may  not  be  allowed  to  recover 
any  part  of  his  bill  in  respect  of  a  suit  lost  by  crassa  negligetvtia :  Stokes  v. 
Trumper,  2  K.  &  J.  232. 

And  where  by  misteke  and  negligence  of  the  solr  money  was  paid  out  of 
Court  to  persons  not  entitled,  they  were  held  Kable  to  repay  it  with  interest, 
and  their  solr,  who  presented  the  petition  on  which  the  order  was  made,  was 
held  primarily  liable  for  the  coste  and  expenses,  to  bepaid  within  one  month 
from  the  texing  master's  certificate :  Re  Spencer,  18  W.  B.  240 ;   and  see  Be 
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Dangar's  TrasU,  41  Oh.  D.  178,  Form  3,  Bwp.  p.  1105;  Slater  v.  5.,  68  L.  T. 
149 ;  (1897^  1  Ch.  222,  n. ;  but  a  solr  will  not  be  held  personally  liable  merely 
because  he  nas  innocently  ratified  the  use  of  his  name  by  another  solr  who  had 
used  it  without  his  knowledge :  MarBh  v.  c7b««pA,  (1897)  1  Ch.  213,  0.  A. 

In  the  more  recent  cases  the  jurisdiction  m  Equity  to  charge  a  solr  with 
loss  occasioned  by  negligence  was  distincthr  repudiated :  British  Mutual 
Invest.  Soc.  v.  Colloid,  19  Eq.  627;  Mart  v.  Lewis,  I.  E.  4  Eq.  219;  though 
in  Chapman  r,  C,  9  Eq.  276,  it  was  stated  in  reference  to  negligence  by  a 
solr,  that  in  a  proper  case  the  Cburt  will  take  co^^nizance  of  all  well-grounaed 
complaints  against  the  conduct  of  its  officers  m  the  management  of  their 
cKents*  business,  and  that  relief  will  be  given  without  leaving  the  client  to 
his  remedy  in  damages. 

Ajid  see  Dixon  v.  Wilkinson,  4  D.  &  J.  608 ;  4  Drew.  622,  for  a  strong 
inclination  of  opinion  in  favour  of  the  jurisdiction  even  in  cases  of  mere 
neglect. 

Under  the  new  procedure  it  is  contemplated  that  a  client  may  claim 
damages  for  injury  through  his  solr's  negligence :  see  E.  S.  0.,  App.  A., 
Part  n.,  Section  rv.,  par.  10. 

Solrs  cannot  be  made  liable  for  neglect  or  breach  of  duty  in  relying  on  the 
provisions  of  the  Ck)nv^aneing  Act,  1881  (44  &  46  Y.  c.  41),  s.  66,  nor  for 
error  in  an  official  oertincate  oi  searches  under  the  Conveyancing  Act,  1882 
(46  &  46  V.  c.  39),  s.  2,  sub-ss.  8,  9,  10,  or  the  Yorkshire  Eegistry  Act  (47  & 
48  V.  c.  64),  s.  23. 

^  The  solr  of  a  mortgagee  by  not  inquiring  for  title  deeds  renders  himself 
liable  to  his  client  for  any  sum  which  the  cUent  on  selling  has  to  pay  by 
reason  of  an  equitable  incumbrance :  Whiteman  v.  Hawkins,  4  C.  F.  D.  13 ; 
and  a  solr  who  advises  an  exor  to  pay  a  statute-barred  debt,  thoug^h  he  knows 
that  an  admon  summons  by  the  alleged  creditor  has  been  dismissed  by  the 
Court,  wiU  be  liable  to  the  estate:  Midgley  v.  M.,  (1893)  3  Ch.  282,  C.  A. ; 
and  as  to  the  duty  of  a  solr,  advising  trustees  as  to  investment,  to  see  that 
tiie  security  is  adequate  as  weU  as  in  proper  form,  see  Stokes  v.  France,  (1898) 
1  Ch.  212. 

And  the  Fit's  solr  in  a  debenture-holder's  action,  neglecting  to  procure  the 
investment  of  moneys  in  Court,  was  held  Hable,  on  summons  at  the  instance 
of  Hlb  receiver  in  the  action,  for  the  loss  of  interest,  but  entitled  to  set  off 
a  gain  resulting  from  a  fall  in  the  price  of  Consols :  Batten  v.  Wedgwood  Coal 
Co.,  31  Ch.  p.  346;  but  see  McDougal  v.  Knight,  W.  N.  (87)  68. 

In  an  action  for  negligence,  the  Statute  of  Limitations  (21  Jac.  I.  c.  16), 
B.  3,  runs  (in  the  absence  of  fraud)  in  the  solr's  favour  from  the  date  of  the 
negligence,  and  not  from  the  discovery  of  it :  Hughes  v.  Twisden,  65  L.  J.  Ch. 
481 ;  34  W.  E.  498 ;  64  L.  T.  470 ;  and  cases  cited  Cordery,  133 ;  but  see 
Wood  V.  Jcmes,  61  L.  T.  661. 


7.  Inquiry  as  to  Charge  of  Profit  Costs  hy  Solr^Mortgagee. 

The  application  of  the  Fit  by  summons,  dated  — ,  that  an  account 
miglit  be  taken  of  all  sumB  of  money  advanced  or  paid  by  the  Fit  to 
or  on  acooimt  of,  or  which  have  become  owing  to  him  in  respect  of, 
certain  bills  of  costs  or  otherwise  by  the  Deft  and  0.  A.  W.  M., 
deceased,  which  upon  hearing  the  solrs  &c.,  was  adjourned  to  be  heard 
in  Court  coming  &c. ;  And  upon  hearing  counsel  &c. ;  And  upon 
leading  &c..  Declare  {inter  alia) : — (1)  That  the  Fit  acted  as  the  agent 
of  C.  A.  W.  M.  and  not  as  the  mortgagee  in  possession  in  the  receipt 
and  application  of  her  income  under  the  will  of  T.  W.,  deceased. 
(2)  That  the  agreement  alleged  by  the  Fit  to  the  effect  that  he  was 
entitled  as  the  solr  of  the  said  0.  A.  W.  M.  to  charge  profit  costs  for 
any  work  done  by  bim  in  connection  with  the  securities  hereinafter 
mentioned  and  for  the  receipt  and  application  of  her  income,  and  for 
work  done  as  such  agent  as  aforesaid,  has  not  been  established. 

voii.  n.  4  0 
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(3)  That  the  Fit  was  not  and  is  not  entitled  to  charge  the  Deft,  or  the 
said  0.  A.  W.  M.,  or  her  estate  with  any  profit  costs  of  the  Fit  for  the 
preparation  or  execution  of  the  indenture  dated  &c.y  or  the  other 
indentures  respectiYely  dated  &c.  in  the  writ  respectively  mentioned,  or 
the  mortgages  of  the  lands  in  T.,  in  the  IT.  S.  of  A.,  or  for  any  work 
done  in  connection  with  the  securities  thereby  created,  or  the  moneys 
thereby  secured  respectiyely,  or  for  the  receipt  and  application  of  the 
said  income,  or  for  work  done  as  such  agent  as  aforesaid ;  And  Let 
the  following  inquiry  be  made  at  the  risk  as  to  costs  of  the  Fit,  viz. : 
An  inquiry  whether  any  and  what  sum  has  been  paid  or  allowed  by 
the  Fit  to  his  partner  J.  M.  A.  for  the  period  from  the  —  day  of  —  to 
the  —  day  of  — ,  or  to  his  partners  the  said  J.  M.  A.  and  C.  L.  E.,  or 
either  of  them,  for  the  period  from  the  —  day  of  —  to  the  —  day  of  — ^ 
or  to  his  partner  the  said  J.  M.  A.  for  the  period  from  the  —  day  of  — 
to  the  —  day  of  —  as  their  proper  proportions  respectively  in  the 
partnership  profits  during  the  periods  aforesaid  in  respect  of  the  profit 
costs  for  the  preparation  and  execution  of  the  said  indenture  dated  the 
—  day  of  — ,  and  the  said  other  indentures  in  the  writ  mentioned  and 
the  said  mortgages  of  the  said  lands  at  T.,  or  for  work  done  in  connec- 
tion with  the  securities  thereby  created  or  the  moneys  thereby  secured 
respectively,  or  for  the  receipt  and  application  of  the  said  income, 
and  work  done  as  such  agent  as  aforesaid. — Eyre  v.  Wynn^McuikenzU^ 
Kekewich,  J.,  28  Nov.  1893,  A.  1896;  (1894)  1  Ch.  218  ;  S,  C,  0.  A., 
18  Dec.  1895,  A.  4972;  (1896)  1  Oh.  135,  0.  A. 

In  this  case  leave  to  extend  time  for  appeal  was  refused  by  the  0.  A.  on 
the  ground  that  the  Mortgagees*  Legal  Costs  Act,  1895,  s.  3,  was  not  in- 
tended to  affect  judgments  given  before  it  was  passed;  and  see  Day  v. 
KeUand,  inf,  p.  1111. 

LIABILITY  OF  SOLICITOR  AS  TBXTSTBB  OB  MORTGAGEE. 

Solrs  will  not  readily  be  affected  with  liability  as  constructive  trustees  in 
respect  of  transactions  professionally  conducted  by  them  which  amount  to  a 
breach  of  trust  by  their  client :  Barnes  v.  Addy,  9  Ch.  244 ;  Re  BlundtU, 
B,  V.  B.y  40  Ch.  D.  370;  or  in  respect  of  money  which  passes  through  their 
hands  as  solrs:  Williams  v.  W.,  17  Ch.  D.  437;  q,v.  as  showing  that  the 
notice  required  to  convert  a  solr  into  a  trustee  is  of  a  different  degree  from 
that  required  to  affect  the  conscience  of  a  person  who  is  already  in  the 
position  of  a  trustee. 

A  solr  receiving  money  for  purposes  of  investment  is  not  thereby  ipso 
facto  affected  with  the  liabilities  of  a  trustee  :  Mare  v.  Letois,  I  R.  4  Eq.  219 ; 
Mara  v.  Browne,  (1896)  1  Ch.  199,  C.  A. ;  Brinsden  v.  Williams,  (1894)  3  Ch. 
185 ;  and  see  Lewin  on  Trusts,  10th  ed. ;  and  clearly  not  where  he  is  em- 
ployed to  invest  in  particular  securities  to  be  approved  by  the  client ;  Doohy 
V.  Watson,  39  Ch.  D.  178 ;  but  it  may  be  otherwise  if  he  undertakes  to  find 
a  good  mortgage :  8,  C. ;  and  see  Hamilton  v.  Lane,  25  L.  E,  Ir.  189 ;  or 
has  been  constituted  a  general  agent  for  purposes  of  investment :  Smith  v. 
Pococke,  1  Drew.  197;  Dooby  v.  Watson,  sup.;  and  see  Re  Sharpe,  (1892)  1 
Ch.  154,  166,  C.  A.  ^    \        J 

But  if  the  solr,  receiving  his  client's  money  for  investment,  takes  tiie 
security  in  his  own  name,  he  becomes  a  trustee  for  his  client  to  the  extent  of 
the  money:  Harpham  v.  Shacklock,  19  Ch.  D.  207,  C.  A. ;  Re  Verrum,  Ewem 
&  Co,,  33  Ch.  D.  402,  C.  A. ;  and  the  client's  equitable  title  will  prevail  over 
a  subsequent  equitable  mortgage  by  the  solr :  Harpham  v.  Shacklock,  sup, ; 
and  the  client  cannot  be  postponed  on  the  ground  of  negligence,  because,  in 
the  absence  of  ground  for  suspicion,  he  has  accepted  the  assurance  of  the  solr 
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as  to  the  mode  in  which  the  inyestment  has  been  effected :  Re  Vernon^  Ewena 
&  Co.,  sup. ;  and  see  Shropshire  Union,  <fcc.  Co,  v.  Beg,,  L.  E.  7  H.  L.  496; 
Taylor  v.  London  and  County  Bank,  (1901)  2  Ch.  231,  C.  A. 

If  a  client  selling  to  the  solr  signs  a  receipt  for  purchase-money  which  is 
not  in  fact  paid,  a  purchaser  from  the  solr  will  be  entitled  to  rely  on  the 
receipt  as  giving  him  an  equity  prevailing  over  the  cs.  q,  t,  of  the  client: 
ZW«  Bank  v.  Bullock,  (1896)  2  Ch.  192,  197. 

^e  general  rule  has  been  that  a  solr-mort^gee,  who  acts  as  solr  in  pro- 
ceedings relating  to  the  mortgage,  or  for  himself  in  a  redemption  action, 
cannot,  as  against  the  mortgagor,  include  in  his  costs,  charges  and  expenses 
as  mortgagee,  remuneration  for  his  professional  services,  but  only  disburse- 
ments out  of  pocket:  Stone  y.  Lickorish,  (1891)  2  Ch.  303;  Be  Wallie,  Exp. 
Lickorish,  25  Q.  B.  D.  176,  0.  A. ;  Be  Boherts,  43  Ch.  D.  52 ;  Sclaier  v. 
Cottam,  5  W.  B.  744;  3  Jur.  N.  S.  630;  and  the  objection  to  allowance  of 
Mb  profit  costs  need  not  be  taken  at  the  hearing  of  a  redemption  action,  but 
may  be  taken  before  the  taxing  master  :  Stone  v.  Lickorish,  sup, ;  and  thoueh 
the  mortgage  contained  a  clause  empowering  a  solr  and  an  auctioneer  who 
were  mortgages  to  make  the  same  charges  as  if  they  had  not  been  mort- 
gagees, costs  incurred  by  one  of  the  mortgagors  to  the  solr  in  matters  uncon- 
nected with  the  mortgage,  and  a  fee  paid  to  the  auctioneer-mortgagee  for  his 
valuation,  were  disaUowed :  Field  v.  Hopkins,  44  Ch.  D.  624,  C.  A. ;  and 
see  Be  Gray,  (1901)  1  Ch.  239 ;  and  semhle,  on  the  principle  that  a  mortgagee 
cannot  dog  the  equity  of  redemption,  it  was  not  competent  for  the  solr  to 
contract  with  tlie  mortgagor  for  such  payments:  S,  C,  per  Kay,  J. ;  but 
semhle,  there  is  nothing  to  prevent  the  partner  of  a  solr-mortgagee  from 
receiving  his  share  of  &e  profit  costs  :  Be  Doody,  Fisher  v.  D,,  (1893)  1  Ch. 
129.  As  to  the  incapacity  of  a  solr-trustee  to  charge  pronts,  v,  inf. 
Chap.  XLI.,  "Tbustees,"  pp.  1176,  1177. 

Now  by  the  Mort^jagees' Jbegal  Costs  Act,  1895  (68  &  59  V.  c.  25),  s.  2, 
where  the  mortgi^  is  made  on  or  after  July  1,  1895,  a  sob-mortgagee  may 
charge  usual  professional  remuneration  for  the  investigation  of  title  and 
preparation  and  completion  of  the  mortgage,  and  by  s.  3  (whether  the  mort- 
gage is  made  or  the  business  done  before  or  on  or  after  July  1,  1895)  may 
recover  and  charge  against  the  security  usual  professional  remuneration  for 
business  done  in  relation  to  the  mortgage  or  security. 

Sect.  3  does  not  apply  retrospectively  where  Uie  costs  have  been  disallowed 
and  the  time  for  appealing  has  expired:  Eyrey,  Wynn- Mackenzie,  (1896)  1 
Ch.  135,  C.  A.,  V,  sup,  p.  1110.  And  the  Act  does  not  apply  where  there  has 
been  a  previous  order  ascertaining  the  rights  of  the  parties  in  reference  to 
costs :  Day  v.  Kelland,  (1900)  2  Ch.  745,  C.  A. 

It  is  conceived  (see  Cordery,  p.  212)  that  the  Act  will  apply  where  the  solr- 
mortgagee  has  subsequently  acquired  the  character  of  a  trustee  for  those 
entitled  to  redeem. 

There  is  no  jurisdiction  on  a  summons  in  an  admon  action  to  make  a  solr- 
trustee  account  for  profit  costs  received  by  him  :  Be  Thorpe,  Vipont  v.  Bad^ 
diffe,  (1891)  2  Ch.  360. 

Where  one  of  two  defaulting  trustees  is  a  solr,  he  cannot,  merely  because 
he  is  a  solr,  be  required  to  indemnify  a  co-trastee  who  has  himself  been  an 
active  participator  in  the  breach  of  trust  and  not  merely  in  consequence  of 
the  advice  and  control  of  the  solr :  Head  v.  Govld,  (1898)  2  Ch.  250. 

LIABILITY  OF  FIRM  OF  SOLRS. 

The  liability  of  a  firm  for  misapplication  of  money  entrusted  to  them  in 
the  course  of  their  regular  business  as  solrs,  is  joint  and  several,  and  all  or 
any  of  the  members  are  liable  by  action  to  make  good  loss  occasioned  by  their 
wrtner's  act :  E,  Dundonald  v.  Masterman,  7  Eq.  504 ;  Plumer  v.  Gregory,  18 
Eq.  629 ;  St,  Aubyn  v.  Smart,  3  Ch.  646 ;  and  see  Atkinson  v.  Mackreth,  2  Eq. 
670;  Missing^s  Case,  Sawyer  v.  Goodwin,  16  L.  T.  514 ;  Eager  v.  Barnes,  7 
L.  T.  408 :  Blyth  v.  FladgaU,  (1891)  1  Ch.  337,  352 ;  and  see  the  Partnership 
Act.  1890  (53  &  54  V.  c.  39),  ss.  5,  13. 

And  if  one  of  the  firm,  thus  acting  for  trustees,  makes  an  improper  invest- 
ment of  the  trust  fund,  his  co-partners  are  fixed  with  notice  of  the  impro- 
priety :  Blyth  v.  Fladgate,  sup. 

But  a£  it  is  not  within  the  scope  of  the  business  of  solrs  to  keep  securities 
far  their  dients,  it  will  require  clear  evidence  of  authority  to  render  a  solr's 
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partners  liable  for  seourifies  deposited  with  and  misappropriated  by  bim : 
Cleaiher  y.  Twisden,  28  Ch.  D.  340,  350,  C.  A. ;  but  where  a  firm  are  in  the 
habit  of  reoeiying  moneys  and  securities  for  safe  custody,  or  where  one 
partner  receives  securities  in  connection  with  business  done  by  the  firm,  as 
e,g,  on  a  mortgage  transaction,  the  firm  will  be  liable :  Bhodea  y.  Mouies^ 
(1896)  1  Ch.  236,  C.  A. 

A  nrm  of  solrs  is  not  liable  for  loss  caused  by  one  of  the  partners  allowing 
a  stranger  to  use  the  name  of  the  firm  in  order  to  obtain  payment  of  money 
out  of  Court :  Marsh  y.  Joseph^  (1897)  1  Ch.  213,  C.  A. ;  nor  can  one  partner 
generally  make  the  finn  liable  as  constructiye  trustees :  Mara  y.  Browne, 
(1896)  1  Ch.  199,  C.  A. 

As  to  the  application  of  the  Statute  of  Limitations,  v.  sup,  pp.  1103,  1109 ; 
and  that  an  innocent  partner  may  be  depriyed  of  the  benefit  of  the  statute  by 
reason  of  representations  made  oy  his  co-partner,  and  binding  on  him,  see 
Moore  y.  Knight^  (1891)  1  Ch.  647 ;  following  and  applying  5fcii>  y.  Bromley, 
6  Ha.  642 ;  2  Ph.  264 ;  and,  semhUt  if  solrs  receive  money  tor  investment,  but 
do  not  invest  it,  and  pay  interest  on  the  money  as  ^ougn  invested,  and  credit 
themselves  therewith  in  their  books,  such  money  is  '*  converted  to  the  use  " 
of  the  firm  within  the  Trustee  Act,  1888  ^61  &  62  V.  c.  69),  s.  8,  so  that  they 
cannot  avail  themselves  of  the  benefit  of  uiat  section :  Moors  v.  Knight,  (1891) 
1  Ch.  at  p.  647. 

But  the  Bolr  who  has  improperly  invested,  but  afterwards  replaced,  his 
client's  money  is  entitled  to  the  oenefit  of  such  investments:  Sawyer  v. 
Goodwiuy  1  Ch.  D.  351,  C.  A. 

As  to  the  liability  of  a  retired  partner,  who  allowed  his  name  to  remain  on 
the  record,  for  the  conduct  of  the  suit,  see  Be  Manhy,  3  Jur.  N.  S.  259 ; 
26  L.  J.  Ch.  313 ;  or  for  the  receipt  of  money  misapphed  by  the  continuing 
partner :  Chater  v.  Madtan,  1  Jur.  N.  S.  76 ;  3  W.  B.  261 ;  3  Eq.  B.  375 ; 
Slack  V.  Parker,  54:  L.  T.  212;  Blyth  v.  FladgaU,  (1891)  1  Ch.  337. 

As  to  the  liability  of  a  solr  who  acts  under  the  orders  of  a  person  nominated 
but  not  actually  trustee,  see  Mara  v.  Browne,  (1896)  1  Ch.  199,  C.  A. 


PBiyiLEaE. 

A  solr  is  privileged  from  arrest  under  an  attachment  in,  and  on  his  way  to 
or  from,  Court  or  Judges'  Chambers  on  business  of  his  client :  A.  G»y.  Leather 
Sellers'  Co.,  7  Beav.  157 ;  Eyre  v.  Barrow,  6  W.  B.  767 ;  27  L.  J.  Ch.  784 ; 
7  Jur.  N.  S.  692 ;  Re  JewiU,  33  Beav.  669;  Dodd  v.  Holhrook,  11  Jur.  N.  S. 
969  ;  12  Jur.  N.  8.  19;  36  L.  J.  Ch.  176;  13  L.  T.  426;  14  W.  B.  126. 

But  this  privilege  will  not  protect  him  from  the  consequences  of  dis- 
obedience to  a  punitive  order  under  the  general  summary  jurisdiction  of  the 
Court :  Re  Freston,  11  Q.  B.  D.  545,  C.  A. ;  Re  Dudley,  Exp.  Monet,  12 
Q.  B.  D.  44,  0.  A. ;  even  though  a  receiving  order  has  been  made  against 
him  under  the  Bankruptcy  Act,  1883  (see  s.  9,  sub-s.  \)\  Re  Wray,  56  L.  J. 
Ch.  737,  1106;  36  Ch.  D.  138;  57  L.  T.  605;  36  W.  B,  67;  sup.  Vol.  L, 
p.  434. 


Section  Y. — Striking  off  the  Boll,  or  Suspending. 
1.  Order  to  strike  Solr  off  the  Boll  at  his  oum  Request. 

Upon  the  petition  of  E.  this  day  preferred  unto  this  Court,  it  was 
alleged  that,  in  Michaelmas  Term,  18 — ,  the  Fetr  was  admitted  a  solr 
of  the  Supreme  Court  of  Judicature ;  That  the  Fetr  is  now  desirous  of 
having  his  name  struck  off  the  roll  of  solrs ;  It  was  therefore  prayed, 
and  upon  reading  the  affidavit  of  the  Fetr  filed  &c.  [Affidavit  shatM 
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state  that  there  is  no  proceeding  or  application  against  the  solr  in  the 
Court  as  such,  and  that  he  does  not  apprehend  that  any  wUl  he  mods'],  it 
is  aooordingly  ordered,  that  the  Fetr  E.  be  struok  ofi  from  the  roll  of 
solrs  of  the  Supreme  Court  of  Judicature. 


2.  Order  to  suspend  Solr,  and  for  Payment  of  Costs  of  Complainant 

and  of  Incorporated  Law  Society. 

Ufok  reading  the  report  of  the  committee  of  the  Incorporated  Law 
Society  appointed  herein,  filed  the  —  day  of  — ,  an  affidavit  of  S.  D., 
filed  the  —  day  of  — ,  and  the  exhibits  therein  referred  to ;  And  upon 
hearing  counsel  for  the  Incorporated  Law  Society  and  for  the  said  A.  B.| 
a  solr  of  the  Supreme  Court,  on  the  said  Incorporated  Law  Society's 
notice  of  motion,  dated  the  —  day  of  — ,  to  strike  o£E  the  roll  or  suspend 
from  practice  the  above-named  solr  on  the  ground  of  professional  mis- 
conduct, or  for  such  order  as  the  Court  may  think  fit,  It  is  ordered  that 
the  said  A.  B.,  a  solr  of  the  Supreme  Court  of  Judicature,  be  suspended 
from  practice  as  such  solr  for  the  period  of  (two)  years  from  this  date, 
and  that  he  do  pay  to  S.  D.  (Complainant)  her  costs  of  the  inquiry 
before  the  Incorporated  Law  Society  and  of  this  application  (if  any), 
and  to  the  said  Incorporated  Law  Society  their  costs  of  this  application, 
all  such  costs  to  be  taxed. — See  Be  B.  (a  solr),  Q.  B.  D.,  3  July,  1900, 
Bookn.,  T.  51. 


3.  Order  to  strike  oj^  Bolls,  and  for  Payment  of  Costs  of  Complainant 

and  of  the  Incorporated  Law  Society. 

Upon  reading  the  report  of  the  committee  appointed  under  the 
above-mentioned  Act,  dated  the  —  day  of  — ,  the  affidavits  of  — ;  And 
upon  hearing  counsel  for  the  Incorporated  Law  Society  and  the  above- 
named  solr  in  person,  on  the  said  Society's  notice  of  motion,  dated  the 
—  day  of  — ,  for  such  order  as  to  this  Court  may  seem  fit,  upon  con- 
sideration of  the  said  report  in  reference  to  an  application  of  the  said 
I.  Q.  M.  to  strike  oft  the  roll  or  suspend  from  practice  the  above-named 
solr  on  the  ground  of  professional  misconduct.  It  is  ordered  that  the 
name  of  A.  B.,  a  solr  of  the  Supreme  Court  of  Judicature,  be  struck  off 
the  roll  of  solrs  of  the  Supreme  Court ;  And  it  is  further  ordered  that 
the  said  A.  B.  do  pay  to  the  said  I.  G.  M.  his  costs  of  the  inquiry  before 
the  above-mentioned  committee  and  of  this  application  (if  any),  and  to 
the  said  Society  their  costs  of  this  application,  all  such  costs  to  be  taxed. 
—See  Be  B.  (o  solr),  a  B.  D.,  21  May,  1900,  Book  HI.,  T.  29. 


4.  Order  to  strike  Solr  off  the  Boll  on  Conviction. 

Upon  reading  the  two  affidavits  of  —  [of  service  of  notice  of  the 
motion  on  the  solr  and  verifying  the  certificate  of  conviction"],  And  upon 
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hearing  Mr.  H.  of  — ,  oonnBel  for  tlie  Inooiporated  Law  Society,  and 
no  one  appearing  on  behalf  of  the  above-named  solr  on  the  Incor- 
porated Law  Society's  notice  of  motion,  herein  dated  the  —  day  of  — , 
''  that  your  name  be  struck  off  the  Boll  of  Solrs  on  the  ground  of  your 
haying  been  convicted  and  sentenced  to  [eighteen]  months'  imprison- 
ment as  an  offender  of  the  [second]  division,"  It  is  ordered  that  the 
name  of  — ^  a  solr  of  the  Supreme  Court  of  Judicature,  be  struck  off 
the  Boll  of  Solrs  of  the  said  Supreme  Oourt. — Be  T.  (a  solr)^  Q.  B.  D., 
22  May,  1900,  Book  I.,  E.  40. 


NOTES. 
PBO0EDT7BB. 

An  application  to  strike  a  solr  off  the  roll  is  usually  made  to  a  Divisional 
Oourt:  see  Archbold's  Practice,  vol.  1,  p.  180;  Be  Martin,  24W.  B,  111; 
W.  N.  (75)  198.  A  solr  may  be  struck  off  the  roU  on  his  own  application 
and  a  proper  affidavit  stating  that  there  is  no  complaint  against  him  as  solr, 
nor  does  he  anticipate  any:  see  Cordery,  172;  Ea^.  Gray,  9  Dowl.  336;  Be 
Sturdy,  2  Jur.  N.  S.  452. 

By  the  Solrs  Act,  1860  (23  &  24  Y.  c.  127),  s.  24,  any  order  to  strike  off  a 
solr,  on  his  own  application,  or  on  the  application  of  any  other  person,  must, 
before  the  same  is  acted  upon,  be  produced  to  the  registrar  of  solrs,  and  the 
registrar  is  to  enter  a  minute  of  such  order  in  connection  with  the  name  of 
the  solr  on  the  roll,  and  is  to  strike  such  name  off  and  mark  the  order  as 
having  been  entered. 

And  as  to  the  necessity,  formerly,  of  admission  or  restoration  as  an  attorney 
previous  to  admission,  restoration,  or  renewal  of  certificate  as  a  solr,  see  Be 
Barber,  19  Beav.  378. 

Judicature  -4cf«.]— Under  the  Jud.  Act,  1873  (36  &  37  V.  c.  66),  s.  87,  the 
distinction  between  solrs,  attorneys,  and  proctors  is  abolished,  and  there  is 
to  be  one  appellation,  *'  Solrs  of  the  Supreme  Court " ;  one  admission  by  the 
Master  of  the  Bolls,  with  the  same  privileges  and  subject  to  the  same  obli- 
gations as  if  the  Act  had  not  passed;  and  the  same  jurisdiction  may  be 
exercised  by  the  Supreme  Court  (of  which  solrs  are  to  be  deemed  officers), 
and  the  High  Court  of  Justice  and  the  Court  of  Appeal,  or  any  Division  or 
Jud^e  thereof,  as  any  one  of  the  Superior  Courts  of  Law  or  Equity  might, 
previously  to  the  passing  of  the  Act,  nave  exercised  in  respect  of  any  solr  or 
attorney  admitted  to  practise  therein. 

By  the  Jud.  Act,  1875  (38  &  39  V.  o.  77),  s.  14,  provision  was  made  for  the 
making  of  regulations  adapting  any  enactments  relating  to  attorneys,  and 
any  direction,  certificate,  or  form  required  under  those  enactments,  to  the 
solrs  of  the  Supreme  Court,  under  sect.  87  of  the  Act  of  1873 ;  and  under 
this  clause,  rules  and  regulations  as  to  the  examination  and  admission  of 
persons  intending  to  become  solrs  of  the  Supreme  Court,  the  taking  out  and 
renewal  of  their  certificates,  the  re-admission  of  solrs,  and  custody  of  docu- 
ments, were  issued  in  November,  1875 :  see  W.  N.  (75)  Part  n.,  p.  476. 

Solicitors  Ad,  1888.]— Now  by  the  Sobrs  Act,  1888  (51  &  62  V.  c.  65),  s.  12, 
provision  is  made  for  the  appointment  of  a  committee  of  members  of  the  Council 
of  the  Incorporated  Law  Society,  for  the  purpose  of  hearing  any  application 
to  strike  a  solr  off  the  roll  of  solrs,  or  an  application  to  requure  a  solr  to 
answer  allegations  contained  in  an  affidavit;  and  by  sect.  13,  an  application 
to  strike  the  name  of  a  solr  off  the  roll  (whether  at  the  instance  of  the  solr 
himself  or  of  any  other  person),  or  an  application  to  require  a  solr  to  answer 
allegations  contained  in  an  affidavit,  is  to  be  made  to  and  heard  by  the 
committee  in  accordance  with  the  rules  made  under  ihe  Act.  After  hearing 
the  case  the  committee  are  to  embody  their  finding  in  the  form  of  a  report  to 
the  High  Court  of  Justice,  or  (where  the  application  is  at  the  instance  of  the 
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solr  himseli)  to  the  Master  of  the  Bolla.  If  the  committee  are  of  opinion 
that  there  is  no  primd  facie  case  of  misconduct  agarnst  the  solr,  the  society 
need  not  take  any  further  proceedings,  but  if  the  committee  are  of  opinion 
that  there  is  Aprimd  facie  case,  it  becomes  the  duty  of  the  society  to  bring 
tiie  report  before  the  Court ;  the  report  is  to  have  the  same  effect  as  that  of  a 
Master,  and  any  order  may  be  made  thereon.  It  is  provided  that  any  person 
who,  but  for  the  Act,  would  have  been  entitled  to  apply  to  tiie  Court  to  strike 
a  solr  off  the  roll,  or  to  require  him  to  answer  allegations  in  an  affidavit,  shall 
be  entitled  so  to  apply,  although  the  committee  is  of  opinion  that  there  is  no 
prima  facie  case,  and  shall  be  entitled  to  be  heard  if  the  society  brings  the 
report  before  the  Court.  In  a  case  in  which  the  report  is  in  favour  of  the 
solr,  the  Court  has  jurisdiction  to  order  the  person  making  the  charges  of 
professional  misconduct  to  pay  the  solr's  costs,  although  the  report  is  only 
filed,  and  not  otherwise  brought  before  the  Court:  Be  Lilley,  (1892)  1  Q.  B. 
759,  C.  A. 

By  sect.  14,  the  committee  may  administer  and  take  oaths  and  affirmationfl 
for  uie  pnipoee  of  an  inquiry  on  any  application  made  to  them  under  the 
Act 

B^  sect.  19,  the  Master  of  the  BoUs  or  any  Judge  of  the  High  Coiirt  of 
Justice  may,  notwithstanding  anything  in  the  Act,  exercise  any  jurisdiction 
over  solrs  which  he  mi^ht  have  exercised  if  this  Act  had  not  been  passed. 

The  former  jurisdiction  of  the  Court  is  saved  by  this  section,  and  where, 
before  the  Act,  the  Court  would  make  an  order  fortnwith  (as,  e.^.,  on  evidence 
of  a  conviction),  or  aemhle,  in  other  cases  where  an  inquiry  before  the  Master 
would  have  been  dispensed  with,  a  motion  may  now  be  made  in  accordance  with 
the  old  practice  by  the  Incorporated  Law  Society  (or  qii,  by  other  persons)  to 
the  Court  forthwith  without  any  application  to  tiiie  committee :  Cordery,  168, 
citing  Be  Weare,  (1893)  2  Q.  B.  439. 

Bulee  under  this  Act  were  made  on  the  3 1st  January,  1889 :  seeW.  N.  (89^ 
Part  n.,  p.  87.  They  prescribe  the  mode  of  applying  to  the  committee  ana 
make  regulations  as  to  the  hearing,  and  as  to  tne  documents  to  be  furnished. 
Either  party  may  appear  in  person  or  by  his  counsel  or  solr,  and  the  report 
of  the  committee  is  to  be  filed  in  the  Central  Office,  and  tiiie  registrar,  if  the 
report  is  set  down  for  consideration  by  the  High  Court,  is  to  give  notice  of 
the  dav  of  hearing  to  both  parties :  rr.  5,  8,  10 ;  Cordery,  170,  171. 

If  the  application  is  by  a  solr  to  strike  himself  off  the  roll,  he  may  be 
required  l>y  the  committee  to  advertise  or  otherwise  to  give  public  notice  of 
the  day  oi  hearing:  of  the  application ;  and  in  such  a  case  the  report  is  to  be 
made  to  the  Master  of  the  Bolls,  and  to  be  filed  as  he  shall  direct :  rr.  6,  8 ; 
Cordery,  170,  171. 

On  tae  application  of  the  solr  himself  to  have  his  name  struck  off  the  roU, 
the  solr  makes  an  affidavit  stating  grounds,  and  that  there  is  no  aj^pHcation 
against  him  on  the  ground  of  misconduct.  The  Law  Society  committee  hear 
the  application  and  forward  it  with  their  report  to  the  Master  of  the  BoUs 
who  endorses  his  fiat  on  the  application.    It  is  not  done  in  Court. 

Provision  is  also  made  for  making  an  entry  on  the  roll  of  any  adverse 
order  of  the  Court  on  the  committee's  report :  r.  8 ;  Cordery,  171. 

Under  this  Act  and  rules  the  right  to  apply  to  the  committee  in  respect  of 
a  solr' 8  misconduct  is  not  confined  to  clients  or  persons  iniiired ;  and  when 
the  solr  has  been  adjudicated  bankrupt,  the  notes  of  his  public  examination, 
in  bankruptcy,  signed  by  him,  may  be  used  in  evidence  against  him  under 
the  Bankruptcy  Act,  1883,  s.  17  (8) :  Be  A  Solicitor,  26  Q.  B.  D.  17, 
C.  A. 

Wliere  the  committee  are  of  opinion  that  no  primd  facie  case  is  made  out, 
it  is  coinpetent  for  them  to  refuse  to  proceed  to  a  furdier  hearing  or  report. 
The  applicant  can  renew  his  application  on  further  evidence,  or,  if  dissatisfied 
witii  tne  committee's  report,  can  bring  the  matter  before  the  Court  under 
8.  13,  but  lie  cannot  obtain  a  mandamus  to  compel  the  committee  to  hear  the 
application :  Beg,  v.  Incorporated  Law  Soc,,  (1895)  2  Q.  B.  456;  8,  C,  (No.  2\ 
(1896)  1  Q.  B.  327,  C.  A. ;  Cordery,  172  (^.  v.  as  to  the  report  and  results 
thereof). 

The  order  of  a  colonial  Court  striking  a  solr  off  the  colonial  roll  for  mis- 
conduct is  not  a  ground  for  the  action  of  the  Court  in  this  country :  Be 
A  Sdidtar,  Exp.  Incorporated  Law  8oc,,  (1898)  1  Q,  B.  331;  Cordery, 
169. 
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JTTBISDIOnOK,  WHEN  AND  HOW  EXERCISED. 

SoItb  mil  be  strack  off  the  roll  in  cases  of  gross  misoonduct,  e.g. : — 
Fraudulently  abusing  tbe  confidence  of  the  client :  ReMartin^  6  Beay.  337; 
Re  J.  C.  M.  and  J.  M.,  24  W.  B.  Ill ; 

—  obtaining  the  client's  money  for  the  alleged  purpose  of  discharging  l^al 

liabilities  which  did  not  exist :  Re  H.^Zlli.  T.  730; 

—  breach  of  trust  and  misrepresentation :  Thomdikey.  Hunt,  5  Jur.  N.  S.  879 ; 

—  getting  a  false  affidavit  sworn,  and,  without   authority,  instructing 

counsel  to  consent  to  payment  of  money  out  of  Ck)urt :  Wheatiey  y. 
Baatow,  7  D.  M.  &  G.  261,  668 ; 

—  selling  out  and  misapplying  trust  funds :  Re  Chandler,  22  Beay.  263 ; 
-—  having  been  convicted :  Re  Taylor,  Q.  B.  D.,  22  May,  1900,  Form  4, 

9up.  p.  1113; 

—  allowmg  houses  belonging  to  hiTn  to  be  used  by  the  tenants  as  brothels : 

Re  Weare,  (1893)  2  Q.  B.  439. 
The  Court  will  take  cognizance  of  a  report  showing  that  the  solr  has  im- 
properly kept  back  counsel's  fees :  In  re  A  SolicUor,  Exp.  Incorporated  Law 
Soc,,  63  L.  J.  Q.  B.  397 ;  and  see  Cordery,  142; 

—  or  accepted  as  a  loan  large  sums  of  money  from  a  client  who  had  just 

attained  his  majority :  Re  A  Solicitor,  Exp.  Incorporated  Law  Soc,, 
(1894J  1  Q.  B.  254 ; 

—  or  shared  profit-costs  with  other  solrs  introduced  by  him  to  act  for 

parties  naving  interests  conflicting  with  that  of  his  dient :  Re  Four 
SolicitoTB,  (1901)  1  a  B.  187. 

See  also  Re  Gregg,  9  Eq.  137 ;  MeuxY.  Lloyd,  2  C.  B.  N.  S.  409 ;  Re  Stewart, 
L.  B.  2  P.  C.  88 ;  and  cases  in  18  Sol.  Jour.  66,  66,  244,  492. 

Bepayment,  pending  a  rule  to  strike  off  the  roll,  of  money  fraudulently 
obtained  is  no  purgation  of  the  offence :  Re  H.,  sup. 

Notwithstanding  that  an  order  for  payment  of  money  due  to  a  dient 
contains  also  a  direction  to  strike  the  solr  off  the  roll,  the  order  speaks  from 
the  time  it  is  made,  and  it  is  no  answer  to  an  application  for  an  attachment 
for  non-payment  that  he  is  no  longer  a  solr :  Re  Strong,  32  Ch.  D.  342,  C.  A. 

And  when  struck  off,  it  is  a  condition  precedent  to  being  restored  that  the 
solr  shall  have  made  full  restitution,  or  made  the  best  6m>rts  in  his  power 
thereto ;  and  satisfied  the  Court  of  his  unimpeachable  conduct  in  the  mean- 
time :  Re  Poole,  L.  B.  4  C.  P.  350 ;  Exv.  Pyke,  6  B.  &  Sm.  703. 

The  Court  has  power  to  restore  to  tne  roll  a  solr  who  has  been  struck  off 
as  the  consequence  of  his  conviction  on  a  criminal  charge,  though  the  con- 
viction stands,  but  the  power  will  only  be  exercised  under  very  special 
circumstances:  Re  Brandreth,  39  W.  B.  687;  60  L.  J.  Q.  B.  601 ;  64  Ij.  T. 
739;  W.N.  (91)86. 

For  the  terms  upon  which,  under  palliating  circumstances,  an  order  to 
strike  off  the  rolls  was  not  enforced,  see  Goodwin  v.  Goendl,  2  Coll.  457. 

As  to  the  jurisdiction  of  the  Court  of  Appeal  to  entertain  an  application 
to  strike  a  solr  off  the  roll,  though  not  brougbt  before  them  by  way  of  appeal, 
see  Re  Whitehead,  28  Ch.  D.  614,  C.  A. 

Where  a  solr  had  not  taken  out  his  certificate  for  several  years,  and  did 
not  take  any  notice  of  an  application  to  strike  him  off  the  roll  for  miscon- 
duct in  reference  to  a  mortage  transaction,  the  Court,  under  special  cir- 
cumstances, did  not  strike  him  off  or  suspend  him,  but  made  an  order 
restraining  him  from  applying  to  renew  his  certificate  without  the  leave  of 
the  Court :  S.  C. 

In  some  instances  the  solr  has  been  suspended  from  practice  for  a  longer 
or  shorter  period,  and  not  actually  struck  off :  see  Erskine  y.  Adeane,  sup.. 
Form  6  (for  six  months) ;  Re  HiU,  L.  B.  3  Q.  B.  543  (for  one  year) ;  Re  Blake, 
3  EU.  &  E.  34  (for  two  years) ;  Re  A  Solicitor,  63  L.  T.  350. 

Where  the  solr  has  been  exonerated  from  the  charges,  application  by  him  for 
the  costs  of  the  inquiry  had  to  be  made  to  the  Divisional  Court  and  not  to  a 
Jud^  in  Chambers:  Re  Davidson,  (1899)  2  Q.  B.  103 ;  but  now  by  O.  Ln, 
24,  if  upon  an  application  under  sect.  13  of  the  Act  of  1888  to  strike  a 
solr  off  the  roll,  or  to  require  him  to  answer  the  allegations  contained  in  an 
affidavit,  the  committee  nnd  and  report  that  the  solr  has  not  been  guilty  of 
professional  misconduct,  the  solr  may,  at  any  time  within  three  f-n^^^n^^ft-r 
months  after  th^  4ate  of  tfie  report,  apply  by  summons  to  a  Judge  in 


6BCT.  v.]       Striking  off  the  RoU^  or  Suspending.  1117 

Chambers  for  an  order  for  payment  to  him  by  the  applicant  of  the  cost  of 
and  occasioned  by  the  application  to  the  committee  and  of  the  summons, 
and  the  Judge  sliall  make  such  order  thereon  as  he  shall  think  just;  and 
such  order  is  to  be  final  and  without  appeal. 

Where  a  solr  had  been  struck  off  the  rolls,  but  the  commission  to  ad- 
minister oaths  granted  to  him  by  the  Court  of  Exchequer  had  never  been 
superseded,  the  Court  had  no  power  to  order  an  affidavit  sworn  before  him  to 
be  taken  off  the  file :  Ward  y.  Oamgee,  65  L.  T.  610;  40  W.  B.  39;  W.  N. 
(91)  166, 

Unqualified  Perion.'] — By  the  Solrs  Act,  1843,  s.  32,  a  solr  who  permits  his 
name  to  be  used  in  any  action  upon  the  account  or  for  ihe  profit  of  an  unquali- 
fied person  '*  shall  and  may,"  upon  complaint  made,  be  struck  off  the  roU, 
and  *'  for  oyer  after  disabled  from  practismg ''  as  a  solr,  and  the  unqualified 
person  may  be  committed  to  prison  for  any  term  not  ezceedine  one  year. 
Under  this  section,  if  an  order  ib  made  striking  the  solr  off  the  roll,  the  Court 
has  no  power  afterwards  to  reinstate  him  :  Jie  Lamb,  23  Q.  B.  D.  477,  C.  A. ; 
but  such  an  order  is  not  made  in  a  '*  criminal  cause  or  matter  "  within 
sect.  47  of  the  Jud.  Act,  1873,  and  the  Court  of  Appeal  can  entertain  an 
appeal  from  it  {Be  Eede,  2b  Q.  B.  D.  228,  C.  A.),  as  from  any  other  order 
striking  a  solr  off  the  roll,  or  suspending  him :  Re  Hardwicky  12  Q.  B.  D.  148, 
C.  A.  But  on  such  appeals  the  Uourt  of  Appeal  is  slow  to  interfere  witii  tiie 
discretion  of  the  Court  oelow :  S,  C. 

And  as  to  the  penalties  incurred  by  unqualified  persons  acting  as  solrs,  see 
Cordery,  33  et  aeq.  ;  Be  A  Solicitor,  63  L.  T.  360. 

The  generality  of  sect.  2  of  the  Act  (prohibiting  persons  from  acting  as 
solrs  unless  admitted  and  enrolled)  is  not  controU^  oy  sect.  32,  and  an  un- 
qualified person  who  acts  as  solr  commits  an  offence  under  sect.  2,  although 
he  acts  in  the  name  and  with  the  consent  of  a  duly  qualified  solr :  Aber^ 
crombie  y.  Jordan,  In  re  Hunt,  8  Q.  B.  D.  187 ;  and  see  Re  Simmons,  16 
a  B.  D.  348. 

It  has  been  held  that  by  the  terms  of  sect.  32  (the  words  **  shall  and  may  " 
being  construed  as  imperative)  the  Court  is  bound  to  strike  the  solr  off  the 
roll,  and  cannot  mitigate  the  punishment  (i2e  Kelly,  (1895)  1  Q.  B.  180); 
but  now,  by  the  Solrs  Act,  1899  (62  &  63  Y.  c.  4),  s.  1,  the  Master  of  the 
Bolls  has  power  to  order  that  the  name  of  any  solr  who  has  been,  either 
before  or  after  the  commencement  of  that  Act,  struck  off  the  roll  under  the 
provisions  of  sect.  32  of  the  Act  of  1843,  shall  be  replaced  upon  the  roll,  and 
any  such  order  is  to  be  deemed  to  be  an  admission  within  and  for  the  pur- 
poses of  sect.  11  of  the  Solrs  Act,  1888. 

A  person  employed  by  a  solr  as  a  process-server,  who  settles  affidavits  of 
persons  in  his  employment  relating  to  service  of  process,  does  not  by  so  doing 
act  as  a  solr  within  6  &  7  Y.  c  73,  s.  2,  so  as  to  be  liable  to  attachment 
for  contempt  of  Court  under  23  &  24  Y.  c.  127^  s.  26 :  Re  Louis,  Exp.  In- 
corporated Law  Soc,,  (1891)  1  Q.  B.  649. 

In  taxing  a  solr's  bill  of  costs,  items  relating  to  business  done  while  the 
solr  had  not  a  certificate  must  be  disallowed :  Re  Sweeting,  (1898)  1  Ch.  268, 
treating  Re  Jones,  9  Eq.  63,  as  superseded. 

An  unqualified  person  who  pretends  to  be  a  solr,  and  so  obtains  possession 
of  money  and  documents,  may  oe  ordered  to  deliver  up  the  same,  and  punished 
by  attachment  if  he  disobeys :  Re  Hulm  and  Lewis,  (1892)  2  Q.  B.  261. 

A  County  Court  Judge  has  no  power  to  commit  for  contempt  an  unquali- 
fied person  who  has  acted  as  solr  m  an  action  in  the  County  Court :  Reg,  v. 
Judge  o/Brompton  County  Court,  (1893)  2  Q,  B.  196. 

Renewal  of  Certificate.'\—By  23  &  24  Y.  c.  127,  s.  23,  in  case  of  neglect  for  a 
year  to  renew  a  cea*tificate,  a  Judge's  order  was  necessary ;  and  now,  by  the 
Solrs  Act,  1888,  s.  16,  if  a  solr  who  has  obtained  the  registrar's  c^iincate 
neglects  for  twelve  months  to  renew  his  certificate,  and  subsequently  appHes 
for  a  fresh  one,  it  shall  be  in  the  disoretion  of  the  registrar  to  grant  or  refuse 
the  application,  subject  to  an  appeal  to  the  Master  of  the  EoUs,  who  may 
affirm  the  decision  of  the  registrar  or  direct  him  to  issue  the  certificate  on 
such  terms  and  conditions  as  he  may  think  fit ;  and,  by  the  Solrs  Act,  1899 
'62  &  63  Y.  c.  4),  this  enactment  is  made  applicable  to  every  solr  who  appHes 
a  fresh  oertincate  to  practise  after  having  been  struck  off  the  roU  or  sus- 


S 


1118  Solicitors.  [chap.  xl. 

pended  from  praotioe.  Notice  of  tlie  intention  to  make  the  application  muat 
DO  eiven  to  the  registrar  at  least  six  weeks  before  the  applicidaon  is  actoally 
made,  unless  such  notice  is  dispensed  with  by  the  regis&ar  or  the  Master  of 
the  Bolls. 

The  certificate  has  been  renewed  without  compelling  the  applicant  to 
tuidergo  examination :  Be  Elton^  16  W.  £.  323  (after  a  retirement  for  eleven 
years  from  ill-health) ;  Re  Sewelly  32  Bear.  475  (after  ceasing  to  take  out  a 
certificate  for  ten  years,  with  the  intention  of  being  called  to  the  bar). 

But  after  ceasing  to  practise  for  eighteen  years,  examination  was  required: 
Exp.  Leith,  7  W.  fi.  579. 

Proceedings  by  a  solr  who  has  neglected  to  renew  his  certificate  inll  not 
be  set  aside  as  irregular,  but  he  cannot  recover  costs  in  respect  of  them : 
Sparling  y.  Brereton,  2  Eq.  64;  and  see  Be  Jones,  9  Eq.  63;  Be  Hope,  7  CL 
766;  Bnmm  y.  ToUey,  31  Jm  T.  485. 
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CHAPTER  XLI. 

TEUSTEES. 


Section  I. — ^Breach  of  Trust  generally. 

1.  Inquiry  as  to  Dealings  tvith  Trust  Funds. 

An  inqairj  what  trust  funds,  under  (funds  subject  to)  the  trusts  of 
the  said  indenture  of  &c.,  were  possessed  by  or  transferred  into  the 
names  of  A.  &c.,  and  the  Defts  S.  &c.,  and  what  hath  become  of  such 
trust  funds,  and  whether  any,  and,  if  any,  what,  transfer  or  transfers 
was  or  were  at  any  time,  and  when,  and  by  what  means,  made  thereof, 
or  of  any  and  what  part  thereof,  into  the  names  of  the  Defts  S.  &c.,  or 
of  any  other  and  what  persons,  and  under  what  circumstances,  and 
whether  any,  and,  if  any,  what,  change  of  the  securities  wherein  such 
trust  funds,  or  any  and  what  part  thereof,  were  originally  inyested 
ever,  and  when  and  under  what  circumatanqes,  took  place,  and  what 
hath  become  of  such  trust  funds. — Lester  y.  Archdall,  Y.-O.  K.  B., 
3  June,  1847,  B.  1738. 


2.  Inquiries  as  to  Deceased  Trustee^s  Balancey  and  as  to  the  Trust 
Estate,  and  Dealings  tkeremth,  and  with  the  Income  thereof,  and 
as  to  the  Purchase  of  Land. 

Let  the  following  &c. :  1.  An  inquiry  whether  any  and  what  balance 
was  at  the  death  of  D.  due  from  him  to  the  estate  of  the  testator  H., 
or  to  the  funds  comprised  in  the  indenture  of  settlement  dated  &c. ;  and 
whether  any  and  what  moneys  hare  been  received  in  respect  .of  such 
balance  (if  any),  and  when  and  by  whom,  and  under  what  circum- 
stances ;  and  how  such  moneys  ought  to  be  applied,  and  whether  any 
and  what  further  proceedings  can  or  ought  to  be  taken  for  the  recoveiy 
of  such  balance  (if  any),  or  any  part  thereof. 

2.  An  inquiry  of  what  particulars  the  properly  comprised  in  the 
schedule  to  the  said  indenture  of  settlement  consisted  at  the  date  of  the 
said  indenture,  and  whether  any  and  what  parts  of  such  property,  or 
any  other  property  for  the  time  being  subject  to  the  trusts  of  the  said 
indenture,  have  since  that  date  been  sold,  exchanged,  disposed  of,  or 
parted  with,  and  when,  and  by  whom,  and  under  what  circumstances, 
and  by  whom  the  proceeds  respectively  were  received,  and  whether 
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any  and  wliat  ofher  property  has  been  from  time  to  time  pnrohased  or 
acquired  in  substitution  f or,  or  in  addition  to,  the  properly  for  the  time 
being  subject  to  the  trusts  of  the  said  indenture,  and  when  and  by 
whom,  and  under  what  circumstances,  and  what  are  the  particulars  of 
the  property  now  subject  to  the  trusts  of  the  said  indenture  of  settle- 
ment. 

3.  An  inquiry  whether  any  and  what  parts  of  the  property  for  the 
time  being  subject  to  the  trusts  of  the  said  indenture  haye  been  lost  or 
misappropriated,  and  when  and  by  whom,  and  imder*  what  circum- 
stances, and  whether  any  and  what  parts  of  the  property  so  lost  or 
misappropriated  have  been  recovered  or  made  good,  and  when  and  by 
whom,  and  under  what  circumstances,  and  how  the  property  so  reco- 
vered ought  to  be  applied. 

4.  An  inquiry  whether  any  and  what  moneys  for  the  time  being 
subject  to  the  trusts  of  the  said  indenture  of  settlement  have  been 
invested  in  the  purchase  of  land,  and  what  were  the  particulars  of  such 
investments,  and  who  has  been  in  the  receipt  of  the  rents  and  profits  of 
such  land  since  the  purchase  thereof. 

5.  An  account  of  the  moneys  received  by  the  Deft  B.  &c.,  and  D. 
deceased,  or  either  of  them,  in  respect  of  the  interest,  dividends,  and 
income  of  the  property  for  the  time  being  comprised  in  or  subject  to 
the  trusts  of  the  said  indenture  of  settlement,  or  in  respect  of  the  sale 
or  disposal  of  any  parts  thereof  which  have  been  sold  or  disposed  of, 
and  in  respect  of  the  rents  and  profits  of  any  lands  which  may  have 
been  purchased  with  the  moneys  subject  to  the  trusts  of  the  said  in- 
denture.—2)ona/<ifon  V.  2>.,  V.-O.  B.,  18  Feb.  1871,  A.  553. 


3.  Uninvested  Trust  Money — Account  of  Dividends  not  received^  with 

Interest  thereon — Half-Yearly  Rests. 

Declabjb  that  the  Deft  is  chargeable  with  the  dividends,  amounting 
together  to  £ — ,  which  became  payable  in  respect  of  the  railway  stocks 
&c.,  in  the  statement  of  claim  mentioned,  and  which  might  have  been 
received  by  her  during  the  period  in  the  statement  of  claim  mentioned, 
together  with  compound  interest  on  the  amount  of  such  dividends  at 
the  rate  of  £3  p.  c.  per  ann.  from  the  respective  dates  when  such  divi- 
dends became  payable,  with  half-yearly  rests. — ^Account  of  amount  due 
by  Deft  to  Pit  having  regard  to  above  declaration. — Direction  for 
payment  of  amount  to  be  certified. — Oilroy  v.  Stephen^  Fry,  J.,  7  June, 
1882,  A.  1252;  S.  C,  51  L.  J.  Ch.  834. 


4.  Inquiry  as  to  Money  received  by  Trustees  of  whom  one  was  an 

Infant, 

Upon  the  appeal  of  the  Pit  from  so  much  of  tiie  order  dated  &c.,  this 
day  made  unto  this  Court,  and  upon  hearing  counsel  for  the  appellant 
and  the  Deft  A.  B. ;  Let  the  said  order  dated  ftc.,  be  varied,  and  instead 
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of  the  account  thereby  directed,  Let  the  following  account  and  inquiry 
be  taken  and  made :  (1)  An  account  &c. ;  (2)  An  inquiry  whether  all  or 
what  part  or  parts  of  the  moneys  mentioned  in  the  indenture  of  settle- 
ment dated  &c.,  represent  property  comprised  in  the  articles  of  &c., 
have  or  has  oome  to  the  hands  or  into  the  possession  or  under  the 
disposition  or  control  of  the  Deft  A.  B.,  and  what  have  been  his 
dealings  and  transactions  in  respect  of  the  same,  and  of  what  the  pro- 
perty subject  to  the  trusts  of  the  indenture  of  settlement  now  consists, 
and  what  were  the  dates  of  and  circumstances  attending  such  receipts, 
dealings  and  transactions ;  And  Let  the  Deft  0.  D.  be  at  liberty  to 
attend  the  inquiry.— jRc  Games,  G,  y.  Applin,  C.  A.,  25  Nov.  1885, 
A.  4030 ;  31  Ch,  D.  148,  C.  A. 


5.  Inquiries  as  to  adoption  of  Accounts  and  Prosecution  of  Order  on 
behalf  of  Infants — Account  of  Trust  Funds — Inquiries. 

1.  Let  an -inquiry  be  made  whether  it  will  be  fit  and  proper  and  for 
the  benefit  of  the  Pits,  the  infants,  that  accounts  should  be  taken  of 
the  funds  and  property  subject  to  the  trusts  of  the  indenture  of  settle- 
ment in  the  Pits'  (bill)  mentioned,  dated  &c.,  and  of  the  dealings  of 
the  trustees  therewith,  or  whether  the  account  thereof  set  forth  in  the 
answer  of  the  Deft  W.  should  be  adopted ;  2.  And  if  it  should  appear 
to  be  for  the  benefit  of  the  infant  Pits  that  such  accounts  should  be 
taken,  then  Let  an  account  be  taken  of  the  funds  and  property  subject 
to  the  trusts  of  the  said  indenture  of  settlement,  and  of  the  dealing  of 
the  trustees  therewith ;  And  Let  the  following  &c.,  viz. :  3.  An  inquiry 
whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the  Pits  that 
the  order  of  the  —  day  of  — ,  whereby  the  Deft  W.  was  ordered  to 
transfer  and  pay  into  Court  certain  funds  and  moneys  in  his  hands 
belonging  to  the  trust  estate,  should  be  further,  and  to  what  extent, 
prosecuted  as  to  so  much  of  such  funds  and  moneys  as  the  said  Deft 
has  not  yet  transferred  and  paid  into  Oourt  in  pursuance  of  the  said 
order ;  4.  An  inquiry  whether  anything  and  what  is  due  from  tiie  Deft 
"W,  in  respect  of  the  trust  funds  received  by  him,  or  by  any  other  &c. ; 
5.  An  inquiry  whether  any  and  what  parts  of  the  trust  funds  are  out- 
standing on  any  and  what  security,  and  whether  any  and  what  pro- 
ceedings should  be  taken  for  getting  in  and  realiidng  the  same. — 
Directions  to  appoint  new  trustees  and  for  paying  costs. —  Winkworth 
V.  W.,  M.  E.,  2  May,  1857,  B.  1021. 


6.  Accounts  and  Inquiries  as  to  Trust  Property^  Bents,  and  Interest 
— Surrender  of  Copyholds — Customary  Heir — Sale  of  Stock  and 
Effects — Possession  of  Title  Deeds — Duty  payable. 

Dbclabation  that  Pits  became  entitled  beneficially  on  the  insolvency 
of  their  father  to  the  trust  property,  and  to  receive  the  income  j  And 
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Let  the  following  Sui.,  '*  1.  An  aooount  of  the  trnst  fonds  possesaed  and 
reoeiyed  by  the  Defts  as  truBtees  of  the  said  indenture  of  settlement 
dated  &c.,  or  any  of  them,  or  by  any  other  person  &c. ;  2.  An  aooount 
of  the  rents,  dividends,  interest,  or  annual  profits  received  by  the  said 
Defts,  or  any  of  them,  or  by-  any  other  person  &c.  since  the  said  —  day 
of  —  in  respect  of  the  said  trust  estates  and  funds  &c.,  comprised  in 
the  said  indenture  of  settlement ;  8.  An  inquiry  what  real  and  personal 
estates  were  comprised  in  the  trusts  of  the  said  indenture  of  settlement ; 
4.  An  inquiry  under  what  drcumstances  the  £ —  Cons.,  petrt  of  the 
£ —  Cons,  stated  by  the  answer  of  the  Defts  S.  and  P.  to  have  been 
sold  out  by  them  on  &c.,  were  so  sold  out,  and  how  and  in  what 
manner  or  to  what  purpose  the  proceeds  of  such  sale  were  applied, 
and  whether,  having  regard  to  the  trusts  of  the  aforesaid  indenture  of 
settlement,  such  sale  of  stock  and  the  application  of  the  proceeds  of 
such  sale  was  fit  and  proper  and  for  the  benefit  of  the  Pits ;  5.  An 
inquiry  whether  any  and  what  surrender  was  ever  made,  and  if  so 
when,  of  the  copyhold  hereditaments  holden  of  the  manor  of  —  &c., 
in  conformity  with  the  covenant  for  that  purpose  contained  in  the  said 
indenture  of  settlement,  and  who  at  the  decease  of  M.,  the  wife  of  W. 
{insolvent),  was  her  heir  according  to  the  custom  of  the  said  manor,  and 
who  is  now  such  customary  heir ;  6.  An  inquiry  of  what  the  household 
goods  &c.  mentioned  and  comprised  in  the  said  indenture  of  settlement 
consisted,  and  what  has  become  thereof,  and  if  the  same  or  any  of  them 
have  been  sold,  by  whom  and  when  and  under  what  circumstances,  and 
for  what  sum  or  sums  of  money,  and  to  or  by  whom  such  money  was 
paid  or  received ;  7.  An  inquiry  who  is  or  are  in  the  possession  of  the 
title  deeds  of  the  trust  estate,  and  in  what  right  or  alleged  right,  or 
under  what  circumstances  the  holder  or  holders  of  the  title-deeds 
obtained  possession  of  and  now  claim  to  hold  the  same,  and  whether 
any  and  what  proceedings  should  be  taken  by  and  against  any  person 
or  persons,  and  whom,  for  the  purpose  of  recovering  possession  of  such 
title-deeds  on  behalf  of  the  Pit ;  8.  An  inquiry  whether  any  and  which 
of  the  trust  funds  and  premises  comprised  in  the  aforesaid  indenture 
of  settlement  is  or  are  subject  to,  or  charged  or  chargeable  with,  the 
payment  of  any  and  what  legacy  or  succession  duty." — Direction  to 
transfer  stock  into  Court. — l^Add  Lodgment  and  Payment  Schedule 
directing  lodgment  of  stock  in  Court  and  sale  to  pay  duty,  if  any,"] — 8ee 
Westally.  SparroweU,  M.  R,  11  June,  1860,  B.  1308. 


7.  Account  and  Inquiry  as  to  Funds  under  Two  Settlements  and  state 
of  Investment^  in  Action  by  Trustee  for  his  Discharge. 

Let  the  following  &c.— I.  An  account  of  the  trust  funds  and  pro- 
perty come  to  the  hands  of  the  Pit  as  trustee  under  each  of  the  inden- 
tures of  settlement,  dated  respectively  &c.,  in  the  pleadings  mentioned, 
either  solely  or  jointly  with  his  co-trustee,  or  co  trustees,  under  the 
said  indentures  respectively;  2.  An  inquiry  whether  the  said  trust 
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funds  and  pvoperiy  are  now  in  the  poBsession  of  the  trastees  respeo- 
tivelj,  and  whether  in  the  same  state  of  investment  as  at  the  time 
when  such  trust  funds  and  property  came  into  the  hands  of  the  said 
trustees,  or  in  any  other  and  what  state  of  investment;  but  such 
account  and  inquiry  respectively  are  not  to  extend  to  the  income  of 
the  said  trust  funds  and  property. — See  Ricardo  v.  Cooper^  L.  C, 
29  June,  1861,  B.  1474,  on  Deft's  appeal. 

And  for  the  decree  helow  discharging  Fit  from  being  trustee  of  both 
settlements,  and,  in  case  a  new  trustee  should  not  be  appointed  by  the 
donees  within  a  limited  time,  for  the  appointment  of  a  new  trustee,  see  S,  C, 
M.  E.,  15  March,  1861,  B.  841 ;  the  cs,  q,  t,  under  both  settlements  were  the 
same ;  Plfs  bill  was  for  his  discharge  from  the  trusts,  the  ca.  q.  t  suing  him 
for  other  matters. 


8.  Ifetc  Trustees  appointed — Former  Trustee  to  replace  Stock  and  pay 

amount  of  Dividends, 

Apfodtt  new  trustees  of  the  settlement ;  And  Let  the  Deft  W.  E.  N. 
{trustee)  (within  &c.)  purchase  £ —  Cons,  and  transfer  the  same  to 
such  new  trustees  when  so  appointed ;  And  Let  the  Deft  W.  E.  N. 
(within  &c.)  pay  to  the  Pit  J.  M.  {tenant  for  life),  the  sum  of  £ — , 
being  the  amount  of  dividends  which  would  have  accrued  on  the  Cons, 
sold  by  the  Deft,  as  in  the  statement  of  claim  mentioned,  if  the  same 
had  not  been  sold  out,  to  the  time  of  the  issue  of  the  writ,  and  also  all 
further  dividends  which  would  have  accrued  due  thereon,  imtil  the 
said  Cons.  shaU  be  so  purchased  and  transferred  as  aforesaid,  the 
amount  of  such  further  dividends  to  be  ascertained  and  certified. — 
Pit's  costs  to  be  taxed  and  paid  by  Deft. — Liberty  to  apply. — See 
Matthews  v.  Nieholls,  M.  R,  15  Jan.  1853,  1852,  B.  401  ;  and  see  inf. 
p.  1143,  Forms  7  et  eeq. 

Per  decree  that  debentures  fraudulently  disposed  of  by  trustee  without  the 
concurrence  of  co-trustee  be  deposited  in  a  box  in  Court  by  alleged  purchaser, 
vith  account  of  interest  on  the  debentures  received  by  Defts,  in  whose  hands 
they  had  been,  and  they  to  pay  to  the  Pit  what  should  be  certified  to  be  due 
from  them  respectively ;  Defts,  including  the  fraudulent  trustee,  to  pay  Plt*s 
cost  of  suit ;  the  purchaser  only  so  far  as  they  were  increased  by  making 
him  Deft,  see  Oiiea  v.  Pressey,  M.  R.,  8  Nov.  1861,  A.  2013. 

For  decree  for  purchaser  of  railway  debentures  for  value,  without  notice 
of  fraud,  from  a  trustee  who  had  been  allowed  by  his  co -trustees  to  have  the 
debentures  in  his  sole  custody  and  to  receive  the  income,  and  who  forged 
their  signatures  to  the  transfer  deed,  to  deliver  them  up  to  the  co-trustees ; 
and  ^e  railway  company  to  cancel  the  transfer,  without  prejudice  to  any 
question  at  law  between  them  and  the  co-trustees,  see  CoUamY.  East  Co,  By,, 
1  J.  &  H.  243 ;  and  see  Stacklumse  v.  C«.  Jersey,  lb,  721 ;  7  Jur.  N.S.  359 ;  9 
W.  R.  453 ;  Taylor  v.  Midland  By.,  28  Beav.  287  ;  affirmed  in  D,  P.,  8  H.  L. 
C.  753 ;  8  Jur.  N.S.  419 ;  and  see  30  Beav.  219 ;  Tayler  v.  G.  I.  P.  By,,  4  D. 
ft  J.  559;  and  v.  in/.  Vol.  III.  pp.  2308  et  seq. 


9.  Fraudulent  Trustee  declared  personally  Liable — Account — Pay* 
ment  into  Court — Appointment  of  New  Trustees — Costs, 

XJpOK  motion  &c. ;  And  the  Pit  and  Defts,  other  than  the  Deft  G.,  by 
fheir  counsel  consenting  that  this  motion  shall  be  treated  as  the  trial 
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of  this  aotion ;  and  the  Deft  O.  by  his  oounsel  not  objecting  thereto ; 
Declare  that  the  Deft  G.  is  personally  liable  to  make  good  all  smns 
received  by  him  as  trustee  of  the  estate  of  the  testator  B.,  and  not  duly 
invested  or  accounted  for,  with  interest  thereon  at  the  rate  of  5  p.  c. 
per  ann.  from  the  respective  dates  of  receipt  thereof  imtil  the  same 
shall  have  been  made  good ;  And  Declare  that  the  trusts  of  the  will 
of  the  said  testator,  so  far  as  the  same  are  now  subsisting,  ought  to  be 
carried  into  execution  &c. ;  And  Let  the  following  &c. : — 1.  An  inquiry 
of  what  particulars  the  trust  estate  consisted  on  the  —  day  of  — ,  the 
date  of  the  death  of  J.,  deceased,  and  of  what  the  same  estate  now 
consists ;  2.  An  account  of  what  is  due  from  the  Deft  G.  for  moneys 
received  by  him  as  such  trustee  as  aforesaid,  and  not  duly  invested  or 
accounted  for,  and  interest  thereon  at  the  rate  aforesaid ;  And  Let  the 
Deft  G.,  on  or  before  the  —  day  of  — ,  or  subsequently  within  four 
days  after  service  of  this  judgment,  lodge  in  Court,  as  directed  by  the 
lodgment  schedule  hereto,  the  sum  of  £ —  cash  and  the  debentures  in 
the  schedule  mentioned,  being  cash  and  debentures  admitted  by  him  to 
be  in  his  hands  as  trustee  of  the  testator's  will ;  And  Let  the  Deft  G., 
on  or  before  the  said  —  day  of  — ,  or  subsequently  within  four  days 
after  service  of  this  judgment,  deliver  up  upon  oath  to  the  Pit  all 
deeds,  accounts,  vouchers,  and  other  documents  in  his  custody  or  power 
relating  to  the  said  trust  estate. — Eefer  to  Chambers  to  appoint  new 
trustees  of  the  said  will  in  the  place  of  the  Deft  G.  and  the  said  J., 
deceased. — Deft  G.  to  pay  to  the  Pit  his  costs  of  this  action  up  to  and 
including  this  judgment,  to  be  taxed. — ^Adjourn  &c. — [Add  Lodgment 
Schedules,  Forms  Nos.  1  and  2.] — Be  Brown,  B.  v.  Hastings,  Keke- 
wich,  J.,  30  Oct.  1891,  A.  2200. 

The  copy  for  service  is  to  be  endorsed  with  the  memorandum  prescribed  by 
0.  XLI,  6. 

The  direction  to  pay  into  Court  does  not  make  the  Pit  a  judgment  creditor 
under  1  &  2  Y.  c.  110,  or  under  sect.  45  of  the  Bankruptcy  Act,  1883,  and 
therefore  a  sequestration  under  it  is  not  valid  (at  least  until  actual  sale)  as 
against  the  tnistee  in  bankrupt^  of  the  Deft :  Exp  Broum,  Be  ffasHngs, 
8  Times  Bep.  683 ;  61  L.  J.  Q.  B.  654 ;  67  L.  T.  234 ;  therefore,  if  bank- 
ruptcy of  the  Deft  is  apprehended,  the  judgment  should  be  framed  as  in 
Form  10. 


10.  Order  for  Payment  by  Truateee  where  intended  to  be  Registered 

08  a  Judgment 

Let  the  Deft  W.,  on  or  before  &c.,  pay  to  the  Pit  T.  the  sum  of  £980 
in  the  Pit's  claim  mentioned,  together  with  £94  for  interest  thereon, 
at  the  rate  of  £5  p.  c.  per  ann.  from  the  —  day  of  —  to  the  said  — 
day  of  — ,  after  deducting  &c.,  the  scdd  two  sums  making  together 
£1,074  (the  Pit  by  his  counsel  undertaking  to  give  the  Deft  all 
reasonable  facilities  for  realizing  the  securities  deposited  with  the  Pit's 
Bolr). — Direction  for  Pit  to  lodge  the  amount  in  Court  within  (one)  week 
after  receiving  it,  as  directed  in  the  schedule  hereto. — ^Deft  to  pay  Pit's 
costs  of  action. — ^Liberty  to  apply. — [Add  Lodgment  Schedule,  Form 
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No.  1.]— See  Thompson  v.  Walker,  V.-C.  W.,  11  May,  1859,  B.  1592; 
S.  C,  in  note  to  Wand  v.  Docker,  5  Jur.  N.S.  1287  ;  2  L.  T.  82. 

For  order  declarins^.  without  prejudice  to  the  right  of  the  Pit  and  the 
other  «.  q,  U  against  T.  (the  other  trustee),  the  Deft  D.  liable  to  make  good 
the  amount  produced  by  sale  of  a  sum  of  New  £3  p.  c.  Anns,  with  interest 
at  £5  p.  c.  per  ann.  from  the  date  of  the  sale  up  to  the  time  of  payment,  witih 
directions  for  payment,  and  for  deHyering  up  of  deeds  and  payment  of  costs 
of  suit,  see  Wand  v.  Docker,  V.-O;  W.,  9  Dec.  1869,  B.  612 ;  8.  C,  6  Jur. 
N.  S.  1284 ;  2  L.  T.  82. 


11.  Liberty  to  Trustees  to  apply  in  Chambers  as  to  Indemnity 

against  Tenant  for  Life. 

Deglaiultiokb  as  to  breaches  of  trust  and  consequential  directions ; 
Liberty  to  apply  in  Chambers  for  the  appointment  of  new  trustees  of 
the  indentures  of  settlement  dated  &c.,  in  the  pleadings  mentioned ; 
And  at  the  request  of  the  Defts  E.  H.,  J.  M.  H.,  A.  G.  H.,  and  E.  E., 
Liberty  for  the  said  Defts  to  apply  in  Chambers  with  reference  to 
enforcing  such  rights  (if  any),  as  they  may  have  to  impound  the 
interest  of  the  Deft  H.  E.  H.  in  the  said  indentures  of  settlement  dated 
&c.  by  way  of  indemnity  to  the  estates  of  the  said  G.  H.  and  8.  F.  It. 
— [Lodgment  Schedtde  directing  lodgment  to  credit  of  action,  *^  Settlement 
Money 9^^  and  for  investment  and  accumulation,'] — See  Be  Holt,  Be 
BoUason,  Holt  v.  Holt,  Byrne,  J.,  9  July,  1897,  A.  1073  ;  (1897)  2  Ch. 
525. 

NOTES. 
AOnON  FOB  A0GOU17T. 

In  all  cased  in  which  the  Fit  in  the  first  instance  desires  to  haye  the  account 
taken,  the  writ  of  summons  is  to  be  indorsed  with  a  claim  that  such  account 
be  taken :  0.  in,  8 ;  then,  if  the  Deft  fails  to  appear  (v.  »tfp.,  Vol.  I.  pp.  172, 
173),  or  appears,  but  fails  to  satisfy  the  Court  tnat  there  is  some  prehminary 
question  to  be  tried,  the  Pit  may  obtain  an  immediate  order  for  the  account 
daimed,  with  all  directions  which  were  usual  in  the  Court  of  Chancery  in 
similar  cases :  O.  xy,  1.  The  application  is  to  be  by  summons  in  Chambers : 
r.  2.    As  to  parties  to  actions  in  respect  of  breaches  of  trust,  v.  if\f.  p.  1139. 

BBEACHES  OF  TBT7ST  GBNERALLY. 

Though  mere  deyiation  from  the  letter  of  the  trust  may  not  render  trustees 
liable,  they  must  be  prepared  to  show  this  was  necessary  or  beneficial : 
Harrison,  y.  Randall^  9  Ha.  397,  407 ;  and  the  ordinary  indemnity  clause 
does  not  exempt  trustees  from  liability  in  respect  of  a  breach  by  their  co- 
trustee :  Brumridge  y.  J9.,  27  Beay.  6 ;  &ough  it  may  be  so  specially  worded 
as  to  have  that  effect :  WHkins  y.  Hogg,  3  Giff.  116 ;  Fobs  y.  Dundas,  29  W.  E. 
832 ;  43  L.  T.  666. 

As  to  such  clauses,  see  Hale  y.  Adams,  21  W.  B.  400 ;  Behden  y.  Wesley, 
29  Beay.  213. 

Trustees  directed  to  sell,  mortgaging,  were  liable  for  loss  in  yalue  of  the 
estate :  Devaynes  y.  Bohinson,  24  Beay.  86 ;  but  a  power  to  mortgage  includes 
power  to  giye  a  power  of  sale :  Be  Ckavmer,  8  Eq.  669.  An  admor  dur,  min. 
orf.  could  sell  under  a  power  given  to  exors  or  admors :  Monsell  v.  Armstrong, 
14  Eq.  423 ;  and  trustees  for  sale  may,  without  express  power,  fix  a  reseryed 
price :  Be  Peyton,  30  Beay.  262. 
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In  Taylor  y.  Tahrum^  6  Sim.  281,  trustees  refusmg  au  offer,  and  after- 
wardfl  Bculing  for  less,  were  liable  for  the  difference ;  and  so  exors,  and  for 
delay:  Fry  y.  F,,  27  Beay.  144;  see,  as  to  trusts  created  after  28th  Aug. 
1860,  and  preyiously  to  1st  Jan.  1882,  23  &  24  Y.  c  145,  ss.  1,  2 ;  and  as  to 
subsequent  trusts,  44  &  45  Y.  o.  41,  s.  35  (replaced  now  by  Trustee  Act,  1893, 
B.  13) ;  45  &  46  Y.  c.  38,  s.  64. 

But  a  contract  by  a  trustee  to  sell  for  6,000Z.  to  A.  could  not  be  set  aside 
at  the  suit  of  the  assignee  of  one  c  q.  t  who  offered  7,000/.,  unless  there 
was  misconduct  of  which  A.  had  notice :  Harper  y.  Hayes,  2  D.  F.  &  J.  542 ; 
9  W.  E.  504 ;  2  Gifl.  210,  216 ;  but  see  Goodwin  y.  Fielding,  4  D.  M.  &  G. 
90;  Stevena  y.  Austen,  7  Jur.  N.  S.  873;  30  L.  J.  a  B.  212;  8  L.  T.  810; 
3  EL  &  El.  685. 

Including  parts  of  two  trust  estates  in  one  lot  for  sale  was  a  breach  of 
trust :  IMe  y.  Oakes,  4  D.  J.  &  S.  505 ;  secus,  where  the  sale  was  by  the 
Court,  and  sellmg  them  together  was  beneficial,  and  the  purchase-money 
could  be  apportioned :  Cavendish  y.  (7.,  10  Ch.  319 ;  and  see  Morris  y.  Ikhen- 
ham,  2  Oh.  V,  540.  Trustees  may  not  sell  under  an  onen  contract :  John  y. 
Jones,  34  L.  T.  570;  but  may  sell  without  excluding  tne  Yend.  and  P.  Act, 
1874,  8.  2:  Trustee  Act,  1893,  s.  15. 

Power  to  sell  leaseholds  did  not  authorize  sale  by  way  of  sub-demise, 
trustees  thus  continuing  liable :  He  Walker  and  Oakshott,  (1901)  1  Ch.  383. 

And  trustees,  exors  or  admors  cannot  bind  the  trust  estate  by  a  proyiso  in 
a  lease  giying  the  lessee  an  option  of  purchase :  Oceanic  Steam  Navigation  Co, 
y.  Sutherberry,  16  Ch.  D.  236,  C.  A. 

And,  generally,  the  powers  of  trustees  must  be  exercised  according  to  the 
circumstances  as  they  exist,  and  not  by  way  of  anticipation :  see  Chambers  y. 
Smith,  3  App.  Ca.  795,  808 ;  Lewin,  732. 

Where  property  is  sold  so  as  to  be  a  breach  of  trust,  the  trustees  and  the 
purchaser  (though  he  contracted  without  notice  of  the  breach)  may  be  re- 
strained from  completing :  Dance  y.  Ooldingham,  8  Ch.  902. 

In  Cooke  y.  Crawford,  13  Sim.  91,  Y.-C.  E.  held  that  a  power  of  sale  in 
trustees,  and  the  suryiyor,  and  his  heirs,  could  not  pass  by  his  will,  and  that 
his  deyise  of  the  estate  was  a  breach  of  trust,  and  that  the  costs  of  getting  in 
the  estate  must  be  paid  by  his  exors ;  and  see  Ockleston  y.  Heap,  1  D.  &  S. 
640 ;  Mortimer  y.  Ireland,  6  Ha.  196 ;  but  see  Titley  y.  Wolstenholme,  7  Beav. 
425,  434 ;  Wilson  y.  Bennett,  5  D.  &  8.  475,  478 ;  Saloway  y.  Strawbridge,  7 
D.  M.  &  Or.  594;  1  K.  &  J.  371  (where  the  word  <' assigns"  was  added). 
The  doctrine  of  Cooke  y.  Crawford  will  not  be  extended :  Askton  y.  Wood,  3 
S.  &  Q-.  436,  445 ;  Hall  y.  May,  3  K.  &  J.  585 ;  and  was  expressly  disregarded 
in  Osborne  to  Bowlett,  13  Ch.  D.  774;  but  see  Mortony.  HalleU,  15  Ch.  D.  143, 
149,  C.  A.,  where  the  Court,  though  holding  that  a  trust  for  sale  might  be 
executed  by  the  heir  of  the  surviying  trustee  for  sale,  declined  to  treat  Cooke 
y.  Crawford  as  overruled ;  and  that  the  Court  will  not  force  upon  a  pur- 
chaser a  title  which  depends  on  Cooke  y.  Crawford  (13  Sim.  91),  not  being 
good  law,  see  Re  Bumney,  (1897)  2  Ch.  351 ;  and  see  Lewin,  246  et  seq.  As 
to  a  devise  by  a  constructive  trustee,  see  Purser  v.  Darby,  4  £.  &  J.  41.  Now, 
by  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Y.  c.  35),  e.  14,  any 
devisee  in  trust  of  estates  charged  with  debts  may  raise  money  by  sals, 
although  there  is  no  express  power ;  and  by  sect.  15  the  powers  conferred  by 
the  last  section  are  extended  to  all  persons  in  whom  the  estate  shall  for  the 
time  being  be  vested  by  survivorship,  descent,  or  devise,  or  by  any  subsequent 
appointment  of  new  trustees.  And  see  sect.  30  of  the  Conveyancing  Act, 
1881  (44  &  45  Y.  c.  41),  as  to  represve  of  a  sole  surviving  trustee :  Lewin, 
268 ;  Fixton  v.  Tang,  46  W.  E.  187 ;  inf.  p.  1220.  As  to  what  words  in  a 
will  carry  trust  estates,  see  notes  to  Section  X.,  inf.  pp.  1219,  1220. 

The  heir  or  devisee  in  trust  becomes  Uable  by  acting :  Backham  y.  Siddall, 
1  Mac.  &  G.  607;  and  see  Legg  y.  Mackrell,  1  Giff.  165;  and  so  does  an 
invalidly  appoiixted  trustee :  Pearce  y.  P.,  22  Beav.  248. 

As  to  the  liability  of  retiring  trustees  for  a  subsequent  breach  of  trust,  see 
Webster  y.  Le  Hunt,  9  W.  E.  918 ;  Clark  v.  Hoskins,  36  L.  J.  Ch.  689 ; 
reversed  on  appeal,  37  L.  J.  Ch.  561 ;  Palmret  y.  Carew,  32  Beay.  567 ; 
Head  y.  Oould,  (1898)  2  Ch.  250;  Lewin,  790,  791. 

The  former  or  continuing  trustees  are  not  discharged  from  liability  by  an 
appointment  of  new  trust^s  under  the  Trustee  Act :  see  Trustee  Act,  1893, 
B.  25,  Bub-s.  2 ;  Lewin,  798 ;  inf.  p.  1222. 
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Trustees  making  a  compromise  as  to  a  trust  fund,  and  not  showing  it  was 
for  the  benefit  of  the  cs,  q.  t,  were  liable  for  the  difierence :  Wiles  y.  Grtahamy 
5D.  M.  &G.  770. 

Parties  incurring  no  risk  or  expense  by  acting  should  not,  by  remaining 
paasLTe,  prevent  owners  obtaining  their  property,  as  bankrupt  trustee's 
assignees  neglecting  to  transfer  the  fund :  Re  Primrose,  23  BeaT.  590 ;  or 
deceased  trustee's  represye :  Legg  y.  Mackrell,  1  QiS,  166 ;  and  see  Reade  y. 
Sparkes,  1  Moll.  8. 

Trustees  were  not  liable  for  the  loss  of  property  of  the  existence  of  which 
they  were  ignorant :  Youde  y.  Cloud,  18  Eq.  634. 

Where  a  trustee  is  also  mortgagee  of  the  trust  property  he  cannot  fore- 
close, nor  can  he  bid  at  the  sale ;  but  after  a  failure  te  sell  he  may  perhaps 
purchase  under  proposals  to  the  Court :  Tennant  y.  Trtnc?iard,  4  Ch.  537. 

Where  the  tenant  for  life,  for  a  nominal  consideration,  assigned  certain 
arrears  and  profits  alleged  to  be  due  from  him  by  reason  of  breadies  of  trust, 
a  suit  by  the  assignee  against  the  trustees  was  dismissed  with  costs :  Hill  y. 
Boyle,  4  Eq.  260. 

OTJTBTANDINO  FUHDS. 

In  Fenwick  y.  Oreemodly  10  Beay.  412,  trustees  were  held  liable  for  not 
enforcing  a  coyenant  to  pay  in  a  marriage  settlement ;  and  in  Styles  y.  Guy^ 
16  Sim.  230 ;  1  Mac.  &  Ut.  422 ;  1  H.  &  T.  523,  executors  not  prosecuting  an 
inquiry  whether  they  could  get  in  a  debt  to  the  estate  from  a  co-exor,  who 
afterwards  became  insolyent,  were  ordered  to  pay  in  the  debt  and  interest ; 
and  exors  directed  by  the  Ck)urt  to  get  rid  of  damnose  leasehold,  and  to  sell 
canal  shares,  and  not  doing  so,  were  held  liable :  Rowley  y.  Adams,  4  My.  & 
0.  534;  Davenport  y.  Stafford,  14  Beay.  319 ;  and  for  leaving  out  money  on 
personal  secuniy,  though  so  invested  by  the  tostator :  Bullock  y.  Wheathy,  1 
l)ol.  130 ;  and  for  not  converting  long  annuities :  Baite  v.  Hooper,  5  D.  M.  & 
G.  338 ;  and  for  leaving  money  in  a  house  of  business  in  India :  Munch  v. 
Cockerell,  5  My.  &.  0.  178 ;  9  Sim.  339 ;  or  in  the  hands  of  solrs :  Dewar  v. 
Brooke,  52  L.  T.  489 ;  54  L.  J.  Ch.  380 ;  and  for  not  getting  in  a  fund : 
M*Oachen  y.  Dew,  15  Beav.  84 ;  and  it  is  their  duty  to  press  for  payment  of 
outstanding  funds,  and,  in  defoult  of  payment  within  a  reasonable  time,  to 
sue:  Re  Brogden,  Billing  y.  Brogden,  38  Oh.  D.  546,  C.  A. ;  et  v.  inf., 
pp.  1141,  1148. 

And  where  trustees  are  empowered  to  inyest  a  trust  fund  by  depositing  it 
with  a  particular  firm,  and  do  so,  it  is  their  duty  to  call  in  the  money  upon  a 
chanee  of  partners  in  the  firm :  Re  Tucker,  (1894)  1  Ch.  724 ;  (1894)  3  Ch. 
429,  0.  A. ;  and  see  Smith  y.  Patrick,  (1901)  A.  C.  282,  H.  L. 

But  exors  and  trustees  are  not  liable  for  not  proceeding,  if  it  is  shown  that 
it  would  have  be^i  useless  so  to  do ;  Clack  y.  Holland,  19  Beay.  262 ;  and  see 
Be  RoberU,  Knight  v.  Roberts,  76  L.  T.  479,  C.  A. ;  though  the  burden 
Hes  on  them  to  show  that  they  had  a  well-founded  belief  that  proceedings 
would  be  useless :  Re  Brogden,  sup. ;  nor  for  not  proceeding  sooner  against  an 
auctioneer  for  dexK>sit  of  sale  money :  Edmonds  v.  Peake,  7  Beav.  239 ;  and 
see  Ogle  and  Ptlling,  8  Ch.  711 ;  nor  for  not  obtaining  a  fund  whidi  the 
settlors  could  not  legally  entitle  them  to  possess,  nor  are  they  bound  by  an 
admission  (induced  by  fraud^  of  haying  done  so :  Derbishire  y.  Home,  3  D.  M. 
&  0*.  80;  Nedle  y.  Davis,  5  D.  M.  &  G.  258 ;  and  see,  as  to  such  admission  in 
a  voluntary  settlement,  Marler  y.  Tommas,  17  Eq.  8  (but  in  Story  y.  Oape, 
2  Jur.  N.  d.  706,  the  trustees  were  held  bound  by  a  recital  of  the  transfer  to 
them:  and  see  HaU  y.  Adams,  21  W.  B.  400 ;  Lewin,  214]) ;  nor  for  not  call* 
ing  in  from  a  oo-trustee  money  which  they  had  a  discreraon  to  lend  to  him : 
Paddon  y.  Richardson,  7  D.  M.  &  G.  563 ;  nor  for  not  inquiring  after  funds 
being  payable  under  a  coyenant  to  settle  future  property:  £xp.  Oreaves, 
8  D.  M,  &  Q.  291 ;  nor  for  not  renewing  a  fire  insurance :  Fry  y.  F,,  27  Beay. 
146;  nor,  nnder  the  circumstances,  for  not  keeping  up  a  life  policy :  Hobday 
y.  Peters,  28  Beay.  603 ;  nor  for  loss  of  interest  caused  by  excusable  delay  in 
taking  out  probate :  Re  Stevens,  Cooke  y.  5.,  (1898)  1  Ch.  162,  0.  A. 

ASSIGNMENT — ^NOTICE. 

Notice  of  assignment  to  trustees  before  the  funds  reached  their  hands  had 
noeSoct:  BuUery.Plunkett,lJ,&R.Ul;  7  Jur.  N,  S.  873 ;  9W.E.190; 
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Somerid  r.  Cox,  33  Beav.  634 ;  and  notice  to  their  aolr  will  not,  per  9e,  be 
tufficient :  Saffron  Walden  B,  B,  8oc.  y.  Bayner,  14  Ch.  D.  406,  C.  A. ;  Arden 
T,  A,,  29  Ch.  D.  702 ;  Bickarda  v.  OUdttanes,  3  Giff.  298.  But  notice  to  one 
of  several  is  enough :  Willes  v.  Greenhill,  4  D.  F.  &  J.  147 ;  Lewin,  864 ;  and 
verbal  notice  of  assignment  of  policy  to  one  director :  X,  British,  Ac.  Co.  v. 
HalleU,  7  Jur.  N.  S.  1263 ;  9  W.  B.  880.  See  now,  as  to  life  policies,  30  & 
31  y.  0.  144 ;  and  as  to  marine  policies,  31  &  32  Y.  c.  86.  ^ 

The  notice,  under  30  &  31  Y.  c.  144,  is  to  enable  the  assignee  to  sue,  and  is 
not  requisite  to  complete  his  title  as  against  a  subsequent  assignee :  Newman 
v.  N.,  28  Ch.  D.  674. 

The  notice  must  be  given  after  the  relation  of  trustee  and  c.  a.  t.  is  created : 
Webster  v.  W.,  31  Beav.  393 ;  and  new  trustees  are  not  bound  to  inauire  of 
the  old  ones  as  to  notices  received  by  them,  nor  are  they  bound  thereby,  nor 
does  the  Court  make  such  inquirv  on  appointing  new  trustees :  Phippa  v. 
Lovegrove,  16  Eq.  80;  nor  will  tney  be  nzed  with  constructive  notice  of 
incumbrances  not  disclosed  to  them  by  the  retiring  trustee,  and  not  referred 
to  in  the  trust  docimients:  Hallows  v.  Lloyd,  39  Ch.  D.  686;  nor  does  a 
trustee  lose  priority  by  not  mentioning  a  charge  of  his  own  on  receiving 
notice  of  another's :  ^e  Lewer,  4  Ch.  D.  101 ;  5  Ch.  D.  61,  C.  A. 

As  to  the  necessity  of  renewing  the  notice  on  the  death  of  the  trustee,  see 
Lewin,  865,  and  that  priority  is  not  ipso  facto  lost  by  such  death,  see  Ward 
V.  Buncombe,  (1893)  A.  C.  369,  H.  L. ;  affirming  C.  A.,  (1892)  1  Ch.  188,  nam. 
Be  Wvatt,  White  v.  Ellie. 

And  a  trustee  who  has  the  legal  estate,  and  takes  an  assignment  by  way  of 
mortgage  from  a  r.  q.  U,  can  avail  himself  of  the  legal  estate  as  a  protection 
against  a  prior  incumbrance  of  which  he  has  no  notice :  Newman  v.  iV.,  28 
Ch,  D.  674. 

And  that  notice  through  a  solr  cannot  be  imputed  when  the  conduct  of  the 
Bolr  is  such  as  to  raise  a  conclusive  presumption  that  he  would  not  com- 
municate the  matter  to  his  client,  see  Cave  v.  C,  15  Ch.  D.  639;  Espin  r. 
Pemherton,  3  D.  G,  &  J.  647 ;  Bolland  v.  Hart,  6  Ch.  678. 

Trustees  accepting  bond  fide  a  transfer  of  stock  from  their  co-trustee  are 
not  affected  by  his  Knowledge  that  such  stocik  was  in  fact  purchased  with 
other  trust  funds  misappropriated  by  him :  Taylor  v.  Blakdock,  32  Ch.  D. 
560,  C.  A.  ;  Bjid.&QQTaylxfry.  L<md(mandCounty  Bank,{\dQ\)  2  Ch.231,C.A. 

A  vendor  is  not  liable  for  conveying  to  the  purchaser,  upon  payment  of 
the  purchase-money,  after  receiving  notice  of  a  charge  on  the  agreement : 
8haw  y.  Foster,  L.  fe.  5  H.  L.  321. 

Notice  to  exor  after  admon  decree  and  payment  into  Court  of  some  of  the 
funds,  under  the  Trustee  Belief  Act,  was  good  without  a  stop  order :  Thomp^ 
son  V.  Tomkins,  2  Dr.  &  S.  8 ;  but  see  MuttMd  Life  Ass.  Soc.  v.  Lan^ley,  26 
Ch.  D.  686 ;  32  Ch.  D.  460,  470,  C.  A.,  ei  sup.  Yol.  I.  p.  498. 

A  trustee  is  not  bound  to  answer  inquiries  of  a  stran^r  about  to  deal  with 
his  c.  q.  t. ;  and  if  he  does  answer  them  honestly,  to  uie  best  of  his  actual 
knowledge  and  belief,  he  will  incur  no  liability ;  Low  v.  Bouverie,  (1891)  3  Ch. 
82,  C.  A. ;  Derry  v.  Peek,  14  App.  Ca.  337 ;  out  he  may  in  answering  bind 
himself  by  a  statement  amountmg  to  a  warranty,  or  which  may  be  used 
against  him  by  way  of  estoppel  in  a  properly-constituted  action :  Low  v. 
Bouverie,  sup.,  explaining  Burrowes  v.  Lock  (10  Yes.  470),  and  treating  Slim 
V.  Groucher  (1  D.  F.  &  J.  518)  as  overruled  by  Derry  v.  Peek,  sup. 

A  trustee  is  bound  to  furmsh  particulars  of  investments  of  a  fund  on  the 
request  of  a  c.  q.  t.  entitled  to  a  share :  Be  Dartnall,  Sawyer  v.  Ooddard^ 
(1895^  1  Ch.  474,  C.  A. ;  and  a  c.  q.  t.  contingently  entitled  in  reversion  to 
consols  maj^  require  from  the  trustees  an  authority  to  the  Bank  of  England 
enabling  him  to  ascertain  whether  there  are  any  charging  orders,  stop  orders, 
or  distrmffases  upon  the  trust  fund :  Be  Tillott,  Lee  v.  Wilson,  (1892)  1  Ch.  86. 

When  the  fund  is  in  Court  the  equivalent  of  notice  is  a  stop  order,  as  to 
which  V.  «Mp.  Chap.  XXYIIL,  p.  491  et  seg. 

As  to  assignment  of  debts  and  choses  in  action  and  notice,  see  Jud.  Act, 
1873,  8.  25  (6),  sup.  Yol.  L,  p.  503. 


PAYMEirr  INTO  C0X7ET  BY  TRUSTEE. 

Any  admission  by  an  accounting  party  of  a  sum  being  due  is  sufficient  to 
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ground  an  order  upon  liim  to  pay  into  Court :  London  Syndicate  y.  Lord, 
«  Ch.  D.  84,  90,  C.  A. 

Any  admission,  direct  or  implied,  is  sufficient  to  enable  the  Court  to  act : 
London  Syndicate  v.  Lord,  aup. ;  Freeman  v.  Cox,  8  Ch.  D.  148 ;  Hampden  v. 
WaUts,  27  Ch.  D.  251 ;  Dunn  v.  Campbell,  27  Ch.  D.  254,  n. ;  Porret  v.  White, 
31  Ch.  D.  52,  C.  A. ;  Wanklyn  v.  Wihm,  35  Ch.  D.  180,  186;  and  a  verbal 
admisssion  is  sufficient :  Be  Beenv,  (1894)  1  Ch.  499. 

Formerl^r  the  right  to  have  the  money  paid  into  Court  must  haye  been 
properly  raised  by  the  pleadings :  Proudfoot  y.  Hume,  4  Beay.  476 ;  and  see 
Richardson  y.  Bank  of  England,  4  My.  &  Cr.  165 ;  and  the  order  was  more, 
readily  made  at  the  hearing  thim  on  interlocutor^r  motion:  Oovemesses* 
Institution  y.  Buahridger,  18  Beay.  467 ;  or  on  admissions  by  answer :  Collis 
y.  C,  2  Sim.  365 ;  thoueh  an  admission  in  Chambers  was  acted  upon :  Hinde 
y.  Blake,  4  Beay.  597 ;  but  the  order  is  now  made  at  any  time,  either  under 
O.  XXXII,  6,  or  under  the  original  jurisdiction  of  the  Court. 

In  the  case  of  trust  funds,  a  reasonable  ground  for  making  the  order,  such 
as  danger  to  the  fund,  must  be  shown :  Re  Sraithwaite,  B,  y.  Wallis,  21  Ch.  D. 
121 ;  Ross  y.  R.,  12  Beay.  89;  but  see  Robertson  y,  ScoU,  14  L.  T.  187. 

Thus,  trustees  have  been  ordered  to  pay  into  Court  trust-money  misappro- 
TOiated :  Re  Brown,  B,  y.  Hastings,  Form  9,  sup,  p.  1123 ;  or  unaccounted  for : 
Freeman  Y,  Cox,  8  Ch.  D.  148 ;  or  not  invested :  Wiglesworth  y.  W,,  16  Beay. 
269 ;  or  invested  on  improper  security :  Score  v.  Ford,  7  Beav.  333 ;  Bourne 
v.  Mole,  8  Beay.  177 ;  Re  Learoyd,  32  Ch.  D.  206 ;  33  Ch.  D.  347,  C.  A. ;  12 
App.  Ca.  727 ;  or  paid  away  improperly :  Scott  v.  Beecher,  4  Price,  346 ;  Meyer 
y.  Montriou,  4  Beay.  343 ;  out  see  Crompton  and  Evans  Union  Bank  y.  Burton, 
(1895)  2  Ch.  711 ;  but  six  weeks  were  allowed  for  getting  in  a  mortgage: 
WyaU  y.  Sherratt,  3  Beay.  498 ;   Collis  v.  C,  2  Sim.  365. 

But  the  practice  will  not  be  extended :  Neville  v.  Mattheumian,  (1894)  3  Ch. 
345,  C.  A. ;  and  money  improperly  paid  away  by  a  solr,  out  of  proceeds  of 
sale  of  a  mortgaged  property,  to  the  exors  of  the  mortgagees  instead  of  to  the 
second  mortgagees,  was  not  ordered  into  Court  on  interlocutory  motion: 
Crompton  and  Evans  Union  Bank  v.  Burton,  (1895)  2  Ch.  711 ;  and  notwith- 
standing admissions  in  correspondence  the  Court  will  have  regard  to  an 
affidavit  made  by  the  trustee  m  answer  to  the  motion :  Neville  v.  Matthew^ 
man,  sup. ;  but  an  affidavit  by  the  trustee  merely  stating  that  the  money 
received  by  bim  Is  not  in  his  hands,  and  not  showing  that  he  has  no  control 
over  the  money  or  the  investments  of  it,  is  not  suffiaent :  Re  Benson,  Elletson 
y.  Pillers,  (1899)  1  Ch.  39. 

Payment  in  on  originating  summons  under  0.  Ly,  3  (d),  will  not  be 
ordered  unless  the  money  is  actually  in  the  hands  of  the  exors,  admors,  or 
trustees :  NuUer  v.  Holland,  (1894)  3  Ch.  408,  C.  A. ;  disapproving  Re  Chap^ 
man,  54  L.  T.  13. 

And  for  a  fuller  discussion  of  the  subject,  see  Lewin  on  Trusts,  10th  ed., 
pp.  1190—1197. 


UABILITT  OF  TRTJSTEES  AND  EXECUTORS  FOB  BACH  0THER*8  AOTS. 

For  the  rules  as  to  trustees  and  exors  being  held  liable  for  the  acts  and 
defaults  of  co-trustees  and  co-exors,  see  Townley  v.  Sherborne,  Brice  v.  Stokes, 
2  L.  C.  £q.  960, 967,  andnotes,  996 ;  Styles  v.  Ouy,  1  Mao.  &  Q.  422 ;  1  H.  &  T. 
523,  et  sup,  p.  1127 ;  Lewin,  283  et  seq, 

llie  rules  are  the  same  as  to  trustees  and  exors :  Styles  y.  (hiy,  1  Mao.  &  Q-. 
422. 

Under  a  common  decree  for  accoimt  an  exor  could  only  be  charged  with 
his  own  acts  and  actual  or  constructive  receipts :  Terrell  y.  Matthews,  1  Mac. 
&  G.  433,  n. 

Trustees  and  exors  are  not  in  general  chargeable  with  each  other's  defaults. 
Thus  they  are  not  liable  for  loss  of  property  got  from  them  by  the  fraud  of 
the  co-trustee :  Barnard  v.  Bagshaw,  3  D.  J.  &  S.  355 ;  nor  for  leaving  docu- 
ments of  title,  as  debentures,  with  a  co-trustee,  and  allowing  him  to  receive 
the  income ;  and  do  not  thereby  give  him  any  implied  authority  to  deal  with 
the  property :  Cottam  v.  E,  Co,  By,,  IJ.  &  H.  243 ;  Ooldney  v.  Bower,  cited 
Jb.  247 ;  and  see  Form  4,  inf.  p.  1 158. 

All  the  trustees  (or  some  one  authorized  by  all :  Marietta  v.  Perks^  12  W.  B. 
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517)  must  join  in  a  receipt  or  release,  and  they  are  not  liable  merely  for 
signing  receipts :  Fellows  v.  MUchdl,  1  P.  W.  81 ;  Be  Fryer,  3  K  &  J.  317  ; 
Jago  V.  /.,  68  L.  T.  654. 

An  acknowledgment  by  one  co-trustee  of  mortgaged  property,  given  to  the 
mortgagee  without  the  consent  or  knowledge  of  his  co- trustee,  wdinot  (what- 
eyer  may  be  the  law  as  between  oo-exors)  bind  his  co-trustee  so  as  to  prevent 
the  operation  of  the  statute :  Astbury  y.  il.,  (1898)  2  Ch.  111. 

SeciM,  as  to  exors,  r.  in/.  Chap.  XLIV.,  "  Administration  " ;  but  one  of 
two  who  are  both  exors  and  trustees  can  give  a  good  discharge :  Charlton  t. 
E.  of  Durham,  4  Ch.  433. 

—And  the  purchaser  from  trustees  could  require  all  the  trustees  to  attend 

Sersonally  to  receive  the  purchase-money  if  it  was  to  be  paid  to  them 
irectly :  Re  Flower  and  Met.  Board  of  Works,  27  Ch.  D.  592 ;  but  see  now 
the  Trustee  Act,  1893,  s.  17,  sup.  Chap.  XL.,  p.  1077. 

But  they  are  liable  for  each  other's  defaults  if  they  have  been  guiltv  of 
negligence.  Thus  in  Banbury  v.  Kirkland,  3  Sim.  265,  a  trustee,  enabling 
his  co-trustee  to  deal  alone  with  the  fund  for  the  supposed  purpose  of  an 
intended  investment,  was  held  liable  for  its  loss ;  and  so  by  signing  a  joint 
receipt  for  mortgage  money :  Cowell  v.  Oatcomhe,  27  Beav.  568  ;  a  trustee  who 
acts  IS  an  active  trustee,  and  liable  for  handing  over  a  trust  cheque  to  the 
other :  Trutch  v.  LampreU,  20  Beav.  116 ;  and  see  C lough  v.  Bond,  3  My.  &  C. 
490,  et  inf, ;  and  if  the  acting  trustee  commits  a  breach  of  trust  which  leads 
to  loss  he  is  not  boimd  to  indemnify  his  co-trustees,  who,  by  doing  nothing, 
neglected  their  duty :  Bahin  v.  Hughes,  31  Ch.  D.  390,  C.  A. ;  and  see  Bacon 
V.  Camphausen,  58  L.  T.  861 ;  Blyth  v.  FladgaU,  (1891)  1  Ch.  337,  365;  and 
the  usual  indemnity  clause  makes  no  difference :  HaU  v.  Adams,  21 W.  B.  400. 

An  exor  allowing  his  co-exor  to  receive  the  proceeds  of  stock  sold  was 
liable :  Williams  v.  Nixon,  2  Beav.  472 ;  but  an  exor  who,  doing  that  which 
was  not  unnecessary  because  in  the  ordinary  course  of  business,  allows  his 
co-exor  to  obtain  sole  possession  of  assets  of  the  testator,  is  not  liable  for 
misapplication  by  his  co-exor:  In  re  Qasquoine,  O,  v.  G.,  (1894)  1  Ch.  470; 
Lewm,  275;  especially  if  the  exor  who  receives  the  money  was  trusted  by 
the  testator  in  ms  lifetime  in  similar  business  matters :  S,  G. 

Where  a  stock  legacy  was  paid  by  cheque,  and  the  money  was  lost  by  the 
forgery  of  one  exor,  tiie  co-exor  (wno  ought  to  have  reconverted  the  money 
into  stock)  was  liable  :  Be  Bennison,  Cutler  v.  Boyd,  60  L.  T.  859. 

And  a  trustee  is  liable  if  he  has  sanctioned  and  adopted  the  act  of  his 
co-trustee :  Horton  v.  Brocklehurst  (No.  2),  29  Beav.  504. 

Where  cs.  q.  i,  sui  juris  select  one  trustee  to  make  an  investment,  the 
others  may  not  be  liable :  Oriffitlis  v.  Porter,  25  Beav.  236,  242 ;  Babtf  v. 
Bidehalgh,  7  D.  M.  &  G-.  104 ;  but  will  be  if  the  fund  is  dealt  with  m  a 
different  way :  Griffiths  v.  Porter,  sup.  And  see  Paddon  v.  Richardson,  7 
D.  M.  &  G.  563. 

In  Lincoln  v.  Wright,  4  Beav.  427,  an  exor  was  held  liable  for  leaving  an 
ascertained  residue  in  tJie  hands  of  his  co-exor,  who  became  bankrupt ;  on 
payment,  Pit  was  to  assign  to  him  the  benefit  of  proof  against  the  bankrupt's 
estate :  lb,  433 ;  and  see  Thompson  v.  Finch,  8  D.  M.  &  G.  560 ;  Re  Spencer,  S. 
T.  Hart,  51  L.  J.  Ch.  271 ;  45  L.  T.  645 ;  30  W.  E.  296 ;  et  inf.  Form  4,  p.  1158. 

An  exor  enabling  a  co-exor  to  receive  money,  and  not  enforcing  a  debt 
from  him  to  the  estate,  was  liable :  Candler  v.  Tillett,  22  Beav.  257 ;  and  see 
Matthews  v.  Terrell,  1  Mac.  &  G.  433,  n.,  et  sup. 

One  of  two  exors,  directed  after  certain  annual  payments  to  invest  and 
accumulate,  receiving  and  misapplying  the  dividends  without  the  other*s 
conusance,  that  other  was  not  held  habk :  Williams  v.  Nixon,  2  Beav.  472. 

An  exor  acting  without  proving  is  only  liable  for  what  he  receives :  Lovory 
y.  Fulton,  9  Sim.  115 ;  and  an  exor  who  has  renounced  may  act  as  the  agent 
only  of  his  co-exor,  so  as  not  to  be  liable  as  exor :  Dove  v.  Everard,  1  B.  & 
M.  231 ;  Lowry  v.  Fulton,  9  Sim.  115 ;  and  the  rule  precluding  an  exor  from 
purcha^g  the  testator's  estate  does  not  apply  to  an  exor  who  never  proves 
the  will:  Clark  v.  C,  9  App.  Ca.  733.  Two  of  three  exors  and  trustees, 
authorized  to  carry  on  a  fann,  concurring  in  the  third's  doing  so,  the  accounts 
were  taken  against  them,  treating  him  as  their  agent :  Toplis  v.  Hurrell,  19 
Beav.  423.  Where  one  trustee  permits  his  co -trustee  to  purchase  goods  for 
the  purpose  of  carryin|^  on  a  business,  the  co-trustee  may  De  held  entitled  to 
pledge  their  joint  dredit :  Brazier  v.  Camp,  63  L.  J.  Q.  B.  257. 
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As  to  the  liability  of  a  solr-trusteo  to  mdemnifj  his  oo-tmstee  in  respect 
of  loss  arising  by  the  negligence  of  the  solr  when  acting  for  the  trust,  v.  inf. 
pp.  li;55,  1153. 

LIABILITY  P0£  DEFAULT  OF  AGENTS,  BANKEB8,  OK  SOLIOTTOBS. 

A  trustee  mi^  select  solrs  and  agents,  and  so  long  as  he  selects  persons 
properly  qualified  he  cannot  be  made  responsible  for  their  intelligence  or 
honesty:  Re  Weall,  Andrews  v.  IT.,  42  Ch.  D.  674. 

And  acting  according  to  the  ordinary  course  of  business,  and  employing 
agents  as  a  prudent  man  of  business,  a  trustee  is  not  liable  for  the  default  of 
such  agents  :  Speight  y.  Oaunt,  9  App.  Ca.  1 ;  and  see  Re  Ocisquoine,  G,  y.  O,^ 
fl894)  1  Oh.  470,  0.  A. ;  although  the  trustee  is  remunerated :  Jobaon  y. 
Palmer,  (1893)  1  Gh.  71 ;  and  where  tiie  propriety  of  employing  the  agent  is 
established  the  onus  of  proof  is  on  those  who  assert  that  tne  loss  was  attri- 
butable to  the  default  of  the  trustee :  Re  Brier,  B.  y.  Evison,  26  Ch.  D.  238, 
C.  A. ;  but  the  agent  must  not  be  employed  out  of  the  ordinary  scope  of  hia 
business :  Fry  y.  Tapson,  28  Ch.  D.  268 ;  and  the  trustee  must  show  that  he 
acted  not  only  in  the  ordinary  mode  of  business  but  also  as  a  prudent  man 
of  business  would  act  in  such  a  transaction :  Bullock  y.  B,,  56  L.  J.  Ch.  221 ; 
65  L.  T.  703. 

Trustees  may  appoint  a  collector  of  book  debts  on  commission  :  Re  Brier, 
B.  y.  JEvison,  26  Ch.  D.  238,  C.  A. 

Trustees  of  bonds  transferable  by  doliyery  with  coupons  attached  are 
justified  in  leaying  them  with  their  bankers,  upon  the  usual  acknowledgment 
of  receipt :  Re  De  Fothonier,  (1900)  2  Ch.  529,  distinguishing  Field  v.  Field, 
(1894)  1  Ch.  425. 

Trustees  were  made  liable  for  a  deposit  with  bankers  drawn  out  by  their 
co-trustees :  Clough  y.  Bond,  3  My.  &  C.  490 ;  8  Sim.  694 ;  Oibbine  y.  Taylor, 
22  Beay.  344 ;  and  though  standing  to  tiie  trust  account :  Darke  y.  Martyn, 
1  Beay.  525  ;  Moyle  y.  JIf.,  2  Buss.  &  M.  710 ;  with  direction  to  the  bank  to 
inyest :  Challen  y.  Shippam,  4  Ha.  566 ;  and  when  kept  at  the  bank  after 
order  of  Court  to  pay  oyer :  Lunham  y.  Blundell,  4  Jur.  N.  S.  3 ;  6  W.  B.  49 ; 
27  L.  J.  Ch.  179;  Wilkinson  y.  Bewick,  4  Jur.  N.  S.  1010;  6  "W.  B.  849; 
and  on  failure  of  the  bank :  Macdonell  y.  Harding,  7  Sim.  178 ;  but  see 
Johnacn  y.  Newton,  11  Ha.  160, 169 ;  Wilks  y.  Oroom,  3  Drew.  684 ;  Guardians 
of  Colchester  Uni<m  y.  Moy,  68  L.  T.  664,  666. 

Bankers  by  whose  negligence  trust-money  has  been  lost  will  not  be  re- 
Heyed  from  liability  by  reason  of  subsequent  negligence  by  the  trustees, 
which  may  haye  further  conduced  to  the  loss :  Magnus  y.  Queensland  National 
Bank,  37  Ch.  D.  466,  C.  A. 

Bankers  are  liable  if  they  knowingly  accept  payment  from  a  trustee  or 
exor  out  of  trust  funds :  Wilson  y.  Moore,  1  My.  &  K.  337  ;  but  not  if,  acting 
bond  fide,  they  place  trust  money  to  the  general  account  of  their  customer 
because  he  has  no  trust  account  with  them,  and  afterwards  allow  him  to 
oyerdraw:  Coleman  y.  Bucks  and  Oxon  Unian  Bank,  (1897)  2  Ch.  243;  and 
see  Shields  y.  Bk,  of  Ireland  (1901),  1  I.  E.  222;  but  they  are  justified  in 
advancing  money  to  an  acting  exor  for  executorial  purposes :  Child  Jb  Co,  y. 
Tharley,  16  Ch.  D.  161. 

Solrs  of  a  mortgagee-trustee  are  not  liable  for  the  insufficiency  of  the 
security  because  the  mortgage-money  is  paid  through  them:  Brinsden  y. 
Williams,  (1894)  3  Ch.  185. 

Deferred  Legatees  (money  to  meet  whose  legacies  had  been  paid  into  a 
bank  pending  an  inyestment)  had  to  bear  the  loss  from  the  bank's  failure, 
and  could  not  c»Il  on  the  other  legatees  to  refund :  Fenwicke  y.  Clarke,  4  D. 
P.  &  J.  240;  low.  E.  636. 

The  trustees  were  liable  where  the  money  was  put  on  deposit  at  a  bank 
without  autiiority  under  the  will :  Rehden  y.  Wesley,  29  Beay.  213 ;  or  allowed 
to  remain  on  deposit  for  fourteen  months  pending  re-inyestment :  Cann  y.  (7., 
33  W.  E.  40;  51  L.  T.  770;  or  entrusted  for  myestment  to  an  ** outside" 
stockbroker :  Robinson  y.  Harkin,  (1896)  2  Ch.  416. 

As  to  the  amount  of  balance  which  may  be  kept  at  a  bank,  see  Swinfen  y. 
£f.,  29  Beay.  211. 

A  solr-trustee  reoeiyes  trust  money  not  as  agent  of  the  other  trustees,  but 
as  co-trustee:  Re  Fryer,  3  K.  &  J.  317;  and  see  Whitney  y.  Smith, 
4  Ch.  613.  Secus,  where  the  receipt  is  by  a  firm  of  solrs,  one  of  whom  is  a 
trustee :  In^k  y.  Fartridffe,  3^  B^y.  661. 
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Trustees  were  liable  where  they  left  the  ooiiye3raiioe  executed,  with  the 
receipt  indorsed,  in  the  solr's  muids :  Ohoit  v.  Waller,  9  Beay.  497 ;  or 
allowed  the  money  to  remain  in  his  hands :  Dewar  y.  Brooke,  54  L.  J.  N.  S. 
Ch.  380 ;  62  L.  T.  489 ;  uninyested  for  six  months :  Wyman  y.  Paieraon^ 
(1900)  A.  C.  271;  or  left  exchequer  bills  with  their  broker:  MaUhews  v. 
JBriae,  6  Beay.  239. 

And  where  they  trusted  the  fund  to  a  solr  to  inyest,  and  relied  on  his 
statement  that  he  had  done  so:  Rowland  y.  Witherden,  3  Mac.  &  G.  568. 

Trustees  were  held  liable  for  their  solr's  negligence  or  fraud  in  inyesting 
on  insufficient  mortgage  security :  Hopgood  y.  Parkin,  11  £q.  74  (which  was 
appealed  and  compromised) :  Sutton  y.  Wiidera,  12  Eq.'373. 

in  such  case  the  solr  &c.,  may  be  sued  jointly  with  the  trustees :  Rowland 
V.  Witherden,  3  Mac.  &  G.  568  (but  see  Maw  y.  Pearaoti,  28  Beay.  196 ; 
BarTies  y.  Addy,  9  C^  244,  et  in/.) ;  but  not  alone :  Robertson  y.  Armstrong, 
28  Beay.  123. 

And  as  to  the  liability  of  the  members  of  the  firm  of  solrs  in  such  case  in 
respect  of  each  other's  acts,  v,  sup,  pp.  1 110,  1111. 

A  mere  agent  of  the  trustees  is  m  general  accountable  to  them  alone : 
Lewin,  204,  549,  759 ;  and  a  solr  employed  by  trustees  in  trust  business  has 
no  direct  claim  on  the  estate  for  costs :  Staninr  y.  Evans,  34  Ch.  D.  470. 

But  see  Myler  y.  FitTmatrick,  6  Mad.  360 ;  Fyler  y,F,,Z  Beay.  658 ;  Archer 
y.  Lavender,  Ir.  Rep.  9  Eq.  220. 

An  agent  can  only  be  made  liable  on  the  ground  of  fraud,  or  receipt  of 
trust  funds,  or  knowledge  of  or  assistance  in  the  dishonesty  of  the  trustee  : 
Barnes  y.  Addy,  9  Ch.  244;  Re  Barney,  B.  y.  B.,  (1892)  2  Ch.  265;  Lewin, 
760 ;  and  a  solr  who  only  acts  in  the  character  of  solr  to  the  trustees  cannot 
be  held  liable  as  a  constructiye  trustee :  Mara  y.  Browne,  (1896)  1  Ch.  199, 
C.  A.  But  a  solr  to  trustees  who  receiyes  and  improperly  retains  trust 
money  is  liable  as  an  express  trustee,  so  that  lapse  of  time  wul  not  ayail  him 
as  a  defence :  Soar  y.  Ashwell,  (1893)  2  Q.  B.  390,  C.  A. ;  and  a  solr  who 
adyises  an  executor  to  ^ay  a  debt  which  has  been  disallowed  by  the  judge  in 
an  admon  action  as  bemg  statute-barred  thereby  renders  himself  liable  to 
repay  the  amount  to  the  estate  :  Midgley  y.  M>,  (1893)  3  Ch.  282,  C.  A. 

The  possession  of  trust  chattels  by  c.  q.  t,,  in  accordance  with  the  trust 
instrument,  is  in  law  the  possession  of  tne  trustee,  who  can  maintain  an 
action  against  a  wrongdoer  lor  conyersionof  them :  Barber  y.  Furlong,  (1891) 
2  Ch.  172. 

As  to  c.  q.  t  in  receipt  of  rents  and  profits  being  regarded  as  bailiff  or 
agent  of  the  trustee,  see  Lewin,  1074. 

Semble,  the  liability  of  a  trustee  for  loss  of  trust  property  is  not  increased 
by  the  fact  of  his  being  remunerated  for  his  seryices :  Jobson  y.  Palmer^ 
(1893)  1  Ch.  71. 


BEHEDJES  FOR  BBEAOH  OF  TBT7ST. 

By  0.  m,  6,  a  writ  may  be  specially  indorsed  for  the  reooyery  of  a  debt, 
or  liquidated  demand  payable  on  a  trust. 

Trust  funds  being  lent  to  purchase  an  estate,  the  trustees  had  a  lien  on 
it :  Birds  y.  Askey,  24  Beay.  618 ;  and  trustees  wrongfully  ^ying  a  fund  to 
the  Pit's  father,  his  assets  in  the  Pit's  hands  were  primarily  liable  :  Orrett  y. 
Corser,  21  Beay.  52;  and  improperly  transferring  a  fund,  and  two- thirds 
being  lost,  the  cs.  q,  t  were  entitled  to  share  in  the  other  third ;  Browne 
y.  Butter,  24  Beay.  159 ;  and  paying  (on  an  indemnity^  a  trust  fund  to  a 
person  haying  a  general  power  to  appoint  by  will,  on  ner  appointing,  the 
fund  became  liable  as  assets  to  meet  flie  indemnity :  Williams  y.  Lomas,  16 
Beay.  1 ;  a  corporation  raising  money,  not  authorized,  and  paying  off  mort- 
gages on  other  property,  the  new  were  entitled  to  stand  in  the  jSace  of  the 
old :  Trevillian  y.  Mayor  of  Exeter,  5  D.  M.  &  G.  828. 

Trustees  could  sue  bankers  in  Equity  for  the  loss  of  a  fund  transferred  by 
them  to  the  account  of  the  tenant  for  life,  with  notice  of  the  trust,  and  the 
Statute  of  Limitations  did  not  apply :  Bridgman  y.  (Hll,  24  Beay.  302. 

An  order  on  trustees  personally  to  pay  trust  moneys  into  Court  does 
not  preyent  cs,  q,  t,  pursuing  an  unauthorized  inyestment :  Francis  y. 
^.,  6  D.  M.  &  G-.  108 ;  but  trust  assets  settled  on  marriage  could  not  be  fol- 
lowed :  Cooper  y.  Wormaldf  27  Beay.  266 ;  nor  a  trust  fund  paid  into  Oomt 
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to  meet  another  breach  of  trust,  without  notice,  and  inyested :  Thomdike  v. 
Hunt,  3  D.  &  J.  663—569 ;  Browne  v.  BuUer,  24  Beav.  169  ;  Taylor  v.  Blake- 
lock,  32  Ch.  D.  660,  C.  A. ;  nor  where  invested  out  of  Court :  Case  y.  James, 
7  Jut.  N.  S.  616,  618,  n.,  860 ;  30  L.  J.  Ch.  749 ;  4  L.  T.  664 ;  9  W.  E.  771 ; 
and  see  Taylor  v.  London  and  County  Bank,  (1901)  2  Oh.  231,  C.  A. 

A  j^urchaser  for  value  of  an  equitable  interest  in  the  trust  property  cannot 
hold  it  against  the  cs.  q,  t,  though  he  had  no  notice  of  the  trust,  and  after 
notice  got  in  the  legal  estate  from  the  trustee :  Mumford  v.  Stohwasaer,  18 
Eq.  656 ;  Maxfield  v.  Burton,  17  Eq.  15,  17  ;  Mannin^ord  v.  Toleman,  1  Col. 
670 ;  Shropshire  Unwn,  Ac.  v.  The  Queen, ^  L.  E.  7  H.  L.  496 ;  Taylor  v.  Rue- 
sell,  ri891)  1  Ch.  8,  28 ;  (1892)  A.  C.  244 ;  and  see  Beath  v.  Crealock,  10  Ch. 
22 ;  Dut  if  the  trustee  has  given  a  receipt  for  money  which  has  not  been  paid, 
an  innocent  purchaser  may  be  entitled  to  rely  on  the  receipt  as  against  the 
C8.  q.  i, :  Lloyds  Bank  Ld,  y.  Bullock,  (1896)  2  Ch.  192.  But  a  trustee  having 
the  l^gal  estate,  and  taking  from  hia  c.  q.  t,  an  assignment  for  value  of  his 
equitaole  interest,  can  avail  himself  of  the  legal  estate  as  against  a  prior 
incumbrance  of  which  he  had  no  notice :  Newman  v.  N,,  28  Ch.  D.  674. 

The  rule  whereby  a  trustee  is  disabled  from  purchasing  the  trust  property 
(see  Lewin.  661  e<  seq,)  applies  to  an  agent  employed  by  the  trustee  for  the 
purposes  of  sale  as  fully  as  to  the  trustee  himself :  Martinson  v.  Clowes,  21 
Ch.  D.  867  ;  and  to  all  persons  invested  with  the  like  fiduciary  character  as 
that  of  trustees  for  sale,  e.g.,  exors  and  admors,  an  exor  in  his  own  wrong, 
trustees  for  creditors,  an  agent,  &c. :  Lewin,  568;  aecus,  mortgagee  purchasing 
from  mortgagor ;  surviving  partners  from  represve  of  deceased ;  an  execution 
creditor  from  the  sheriff ;  or  an  exor  who  has  not  proved  from  the  exor  who 
has:  Ibid, 

Mortgagees  from  trustees  who  had  power  to  sell  only  had  a  valid  charge 
to  the  extent  to  which  the  mortgage-money  had  been  properly  applied: 
Devaynes  y.  Robinson,  24  Beav.  86. 

A  depositee  of  title-deeds  for  value  against  whom  a  prior  charge  is  estab- 
lished must  deliver  up  the  deeds :  Newton  y.  ^Y.,  4  Ch.  143 ;  Burton  v.  Gray, 
M.  E.,  3  March,  1873,  A,  667;  et  inf.  Chap.  XLVII.,  "  Mortgages." 
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The  Court  will  not  follow  trust  funds  advanced  to  traders,  or  capitalize  the 
increase  of  income :  Stroud  v.  Owyer,  28  Beav.  130 ;  6  Jur.  N.  S.  719. 

And  as  to  following  trust  money  into  land  purchased  b^  the  trustee,  see 
Wilkins  y.  Stevens,  1  x .  &  C.  C.  431 ;  or  by  a  third  person  with  notice :  Birds 
y.  Askey,  24  Beav.  618 ;  into  mortg[ajg;ed  property :  Manningford  v.  Toleman, 
1  Col.  670;  into  debenture  securities:  Mant  v.  Leith,  15  Beav.  624;  into 
stock :  Small  v.  Attwood,  Yo.  607 ;  into  post  obit  securities :  Harford  v.  Lloyd, 
20  Beay.  310;  into  exchequer  bills:  Knott  y,  Cottee,  16  Beav.  81 ;  and  through 
a  cheque  drawn  upon  a  trust  account :  Bodenham  v.  Hoskyns,  2  D.  M.  &  G^. 
903;  and  marking  trust  shares  in  oo. :  Pinketty*  Wright,  2  Ha.  120;  into 
securities  purchased  with  the  proceeds,  and  as  against  the  trustee's  assignees 
in  bankruptcy :  Frith  v.  Cartland,  2  H.  &  M.  417 ;  into  a  mortgage  in  the 
trustee's  name :  Middleton  v.  Pollock,  4  Ch.  D.  49.  The  holder  for  value  of 
certificates  of  trust  shares  taken  without  inquiry  could  not  compel  registra- 
tion :  Shropshire  Union,  <fec.  v.  The  Queen,  L.  E.  7  H.  L.  496. 

Trust  money  paid  into  his  eeneral  banking  account  by  a  trustee  or  broker, 
with  notice  of  the  trust,  may  oe  followed  if  traceable :  Pennell  v.  Deffell,  4  D. 
M.  &  G.  372 ;  Re  Strachan,  Exp.  Cooke,  C.  A.,  17  Nov.  1876 ;  4  Ch.  D.  123, 
0.  A. ;  Tayl&r  v.  Plumer,  3  M.  &  S.  662 ;  Re  Hallett's  Estate,  KnatchbuU  v.  //., 
13  Ch.  D.  696,  0.  A. 

And  if  the  money  is  mixed  with  the  trustee's  own  money,  and  sums  are 
afterwards  drawn  out  by  him,  the  rule  in  Clayton's  Case  (1  Mer.  672,  608) 
does  not  apply,  but  the  trustee  must  be  taken  to  have  drawn  out  his  own 
money  in  preference  to  the  trust  money :  Re  Halletfs  Estate,  KnatchbuU  v.  //., 
13  Ch.  D.  696  (not  following  Pennell  v.  Deffell,  4  D.  M.  &  G.  372,  383,  384, 
390) ;  Re  Murray,  Dickson  v.  M,,  67  L.  T.  223. 

But  as  between  two  cs.  q,  t.  whose  money  the  trustee  has  paid  into 
his  own  bankins  acooimt,  the  rule  in  Clayton^s  Case  applies,  so  that  where 
there  is  one  unbroken  account  the  first  sum  paid  in  will  be  treated  as  the 
first  drawn  out :  Be  HaUetfa  Estate,  sup.  (per  Fry,  J.) ;  Hancock  y.  Smith, 
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41  Ch.  D.  456,  C.  A. ;  Be  Stenning,  Wood  v.  S.,  (1895)  2  Ch.  433;  MuUon  v. 
Feat,  (1899)  2  Ch.  556 ;  S.  C,  (1900)  2  Ch.  73,  C.  A. ;  eeepost,  p.  1369. 

And  the  rule  applies  not  oidy  to  an  express  trustee,  but  to  every  person  in 
a  fiduciary  character,  e,g.,  an  agent,  bailee,  or  collector  of  rents :  Be  Halite's 
Estate,  sup.  (dissenting  from  Exp.  Dale  &  Co.,  11  Ch.  D.  772);  but  not  to 
an  ordinary  running  account  between  stockbroker  and  customer :  King  v. 
Hutton,  (1900)  2  Q.  B.  504,  C.  A. ;  and  a  sub-agent,  though  he  knows  ^at 
his  immediate  principal  is  acting  in  the  capacity  of  agent,  is  not  in  a  fiduciary 
position  as  regards  the  ultimate  principal :  New  Zealand  and  Australian  Laiyi 
Co.  V.  WaUon,  7  Q.  B.  D.  374,  C.  A. 

And  where  a  person  employed  to  purchase  goods  for  another  wrongfully 
reoeiyes  a  commission  to  the  detriment  of  his  employer,  as  the  relation  between 
them  is  that  of  debtor  and  creditor  only,  the  money  cannot  be  followed: 
Lister  v.  atvhhs,  45  Ch.  D.  1,  C.  A. 

And  money  }>aid  into  a  bank  in  the  ordinary  course  of  an  auctioneer's 
business  could  not  be  followed,  though  the  bank  knew  the  money  was  that 
of  a  customer :  Marten  v.  Bocke,  Eijton  &  Co.,  53  L.  T.  946 ;  34  W.  E.  253. 

But  the  doctrine  of  following  ^'ust  money  has  no  application  where  no 
money  actually  passes  as,  e.g.,  where,  instead  of  receivm^  the  money,  Ihe 
trustee  sets  it  off  in  account  against  a  larger  sum  due  bv  hmi  to  the  persons 
liable  to  pay  :  Be  HalUtt  &  Co  ;  Exp,  Blane,  (1894^  2  a*B.  237,  C.  A. 

Where  a  mortgagee  taking  with  notice  of  the  Plt*s  possible  title  as  c.  q.  t, 
sold  under  his  power  of  sale,  the  Pit,  adopting  the  sale,  was  entitled  to  the 
purchase-money  subject  to  retainer  by  the  mortgagee  of  his  costs  of  sale,  and 
any  part  of  the  mortgage-money  which  he  could  show  to  have  been  advanced 
for  tne  purposes  of  the  trust  estate  :  Be  Champion,  Dudley  v.  C,  (1893)  1  Ch. 
101,  0.  A. 

The  money  cannot  be  followed  as  against  any  purchaser  for  value  without 
notice,  e.g.,  a  vendor  who  has  accepted  it  in  payment  of  deposit  on  sale: 
Collins  v.  Stimson,  11  Q.  B.  D.  142 ;  or  a  trustee  who  has  innocently  accepted 
a  transfer  of  stock,  improperly  obtained  by  his  co- trustee,  in  place  of  a  debt 
due  to  the  trust :  Taylor  v.  Blakelock,  32  Ch.  D.  560,  0.  A. 

Money  obtained  by  fraud  cannot  be  followed  into  the  hands  of  persons  who 
take  it  in  satisfaction  of  a  bond  fide  debt  without  notice :  Northern  Counties, 
&c.  Ins.  Co.  V.  Whippy  26  Ch.  D.  482, 495,  C.  A. ;  but  where  the  payment  is 
made  without  any  legal  consideration,  as  for  the  purpose  of  stifling  a  prosecu- 
tion, the  money  may  be  followed  by  a  person  who  is  not  a  party  to  the  illegal 
act:  Exp.  Wolverhampton  Banking  Co.,  14  Q,  B.  D.  32. 

Proceedings  to  recover  the  money  may  be  taken  by  a  trustee  who  has 
actively  concurred  in  the  breach  of  trust :  Carson  v.  Sloans,  13  L.  B.  Ir.  139 ; 
Price  V.  Blakemore,  6  Beav.  507. 

The  right  of  a  c.  q.  t.  to  follow  trust  funds  is  an  equitable  right  which 
will  take  priority  over  any  equitable  interest  subsequently  created,  e.g., 
that  of  a  subsequent  innocent  mortgagee  for  value,  wno  has  not  obtedned 
the  legal  estate :  Cave  v.  C,  15  Ch.  D.  639 ;  but  see  Be  Ffrench's  Estate,  21 
L.  E.  Ir.  283,  where  the  C.  A.  in  Ireland  thought  that  the  right  of  a  c.  q.  t. 
to  follow  trust  money  into  land  was  an  inferior  equity  to  that  of  an  innocent 
purchaser  for  value  of  an  estate  in  the  land. 

Where  stock  which  belonged  to  one  settlement  was  wrongfully  transferred 
by  the  tenant  for  life  to  the  trustees  of  the  marriage  settlement  of  his  son, 
who  supposed  it  to  be  the  property  of  his  father,  the  son  could  not,  as 
between  nimself  and  the  other  oeneficiaries  under  the  first  settlement,  be 
treated  as  having  received  the  stock :  Crichton  y.  C,  (1896)  1  Ch.  870,  C.  A. 

By  the  Partnership  Act,  1890  (53  &  54  V.  c.  39),  s.  13,  if  a  partner 
improperly  employs  trust  property  in  the  business  or  on  account  of  the 
partnership,  no  other  partner  is  liaole  to  the  persons  beneficially  interested ; 
out  this  is  not  to  prevent  trust  money  from  being  followed  and  recovered 
from  the  firm  if  still  in  its  possession  or  under  its  conlxol. 

BEICEDY  AGAINST  TBUSTEE  PEBSOKALLY. 

Any  interest  of  a  trustee  in  the  trust  property,  whether  devolving  on  him 
directiy  under  the  trust  or  derived  by  purchase  or  otherwise,  is  applicable  to 
make  good  claims  against  him :  Doering  v.  2>.,  42  Cb.  D.  203 ;  Irhy  v.  /.,  25 
Beav.  632 — 637 ;  Ja>cuhs  y.  Bylance,  17  Eq.  341 ;  and  this  though  the  debt  to 
the  trust  was  contracted  after  the  assignment :  Be  Hervey,  8hmi  y.  Parratty 
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61  L.  T.  429 ;  Hopkins  v.  OoTvan,  1  Moll.  561 ;  Morris  v.  Livie,  1 Y.  &  C.  0.  C. 
380.  But  a  legal  interest  in  other  property  giyen  by  the  same  will  to  the 
trustee  is  not  subject  to  a  charge  to  make  good  breaches  by  him :  Fox  y. 
BuckUu,  3  Ch.  D.  608,  C.  A. ;  and  see  i?e  Brown,  Dixon  v.  B.,  32  Ch.  D.  697 ; 
and  wnere  the  trustee's  fund  is  standing  to  a  separate  account  in  an  admon 
suit,  an  assignee  of  it  is  protected  in  the  absence  of  specific  notice :  Edgar  y. 
PhmUy,  (1900)  A.  C.  131.  P.  C. 

A  husband  naying  sold  some  property  of  his  wife*s  which  he  had,  before 
marriage,  agreed  to  settle,  the  rest  oi  her  property  in  his  hands  was  subject 
to  a  lien  for  the  amount :  Hastie  y.  H,,  2  Ch.  D.  304,  C.  A. 

As  between  them  and  their  es,  q.t,,?il  the  trustees  implicated  in  the  breach 
of  trust  are  seyerally  responsible  for  the  whole  loss :  Lewin,  1116;  but  one  of 
them  may  be  made  primarily  liable  inter  ee:  Thompson  v.  Finch ^  8  D.  M.  & 
G.  560,  et  inf.  Form  4,  p.  1168 ;  Sttme  v.  Ben/ic^  W.  N.  (76)  152 ;  f. jr.,  where 
one  of  the  co-trustees  is  a  solr  who  has  been  actiye  in  making  an  improper 
inyestment :  Be  2*anMT,  Barker  y.  Ivimey,  (1897)  1  Ch.  536 ;  following  Lock- 
hart  y.  Biley,  25  L.  J.  Ch.  697 ;  and  see  Lewin,  1112 ;  or  entitled  to  contri- 
bution from  co-trustees:  Fletchers.  Green,  33  Beay.  513,  and  cases  there 
cited ;  but  where  the  trustees  are  in  pari  delicto,  there  is  no  right  to  indemnity 
between  them :  Bahin  y.  Hughes,  31  Ch.  D.  390,  C.  A. ;  and  tke  one  whose 
act  has  directly  occasioned  the  loss  is  entitled  to  contribution,  and  as  between 
the  co-trustees  time  does  not  run  under  the  Statutes  of  Limitation  until  the 
liability  has  been  ascertained  by  the  judgment  of  the  Court:  Bohinson  y. 
Harkin,  (1896)  2  Ch.  415;  and  an  agreement  that  trustees  resident  abroad 
should  not  be  troubled  about  the  trusts  does  not  bar  the  right  of  their  co- 
trustee to  contribution :  Bacon  y.  Camphausen,  58  L.  T.  851 ;  but  the  right 
to  contribution  does  not  arise  where  one  of  the  trustees  is  also  a  c.  g,  t,,  and 
has  reoeiyed,  as  between  himself  and  his  co-trustee,  an  exclusive  benefit  from 
the  breach  of  trust :  Chillingworth  y.  Chambers,  (1896)  1  Ch.  685,  C.  A.  This 
right  can  now  be  enforced  in  the  same  action :  see  Jud.  Act,  1873,  s.  24  (3), 
(7),  O.  XVI,  11,  55 ;  Butler  y.  B,,  14  Ch.  D.  329 ;  Saivyery.  S,,  28  Ch.  D.  601 ; 
Bahin  Y.  Hughes,  31  Ch.  D.  390,  C.  A. ;  Be  Partington,  57  L.  T.  654.  Con- 
tribution as  to  costs  paid  by  one  could  be  enforced  on  motion  in  the  suit 
under  the  old  practice :  Pitt  y,  Bonner,  1  Y.  &  C.  C.  670. 

In  the  case  of  oyer-payment  to  a  beneficiary,  where  the  deficiency  has 
arisen  from  the  subsequent  wasting  of  the  estate,  the  trustee  is  not  liable : 
Be  Winslow,  Frere  y.  W.,  45  Ch.  D.  249 ;  Fenwick  y.  Clarke,  4  D.  F.  &  J. 
240;  and  see  Be  Bacon* s  Sett.,  42  Ch.  D.  559. 

For  inquiry  as  between  two  defaulting  trustees  (Defts)  in  what  pro- 
portions tiie  sums  lost  ought  to  be  borne,  see  Butler  y,  B,,  14  Ch.  D. 
329. 

Where  funds  were  handed  by  trustees  for  inyestment  to  a  firm  in  which  one 
trustee  was  a  partner,  and  were  misappropriated  by  the  firm,  who  afterwards 
were  bankrupt,  the  trustees  could  proye  both  against  the  joint  estate  of  the 
firm  and  the  separate  estate  of  tne  defaulting  trustee :  Be  Parker ;  Exp. 
Sheppard,  19  a  B.  D.  84. 

Under  th^  Merc.  Law  Am.  Act  (19  &  20  V.  c.  97),  s.  6,  the  liability  of 
trustees  inter  «e  is  a  specialty  debt,  if  the  breach  created  one  between  tnem 
and  the  cs.  q.  t. :  Lockhart  y.  Beilly,  1  D.  &  J.  464 ;  secvs,  previously :  Priest^ 
man  y.  Tindall,  24  Beay.  244. 

As  between  tiie  trustee  and  c.  q.t.,^  breach  of  trust  constitutes  merely  a 
simple  contract  debt,  unless  there  is  something  in  the  creation  or  acceptance 
of  tne  trust  to  raise  a  liability,  as  on  a  coyenant,  against  the  trustee :  Adey 
v.  Arnold,  2  D.  M.  &  G.  432,  and  cases  there  cited ;  or  express  agreement  or 
declaration  to  execute  the  trusts:  Wynch  y.  Grant,  2  Drew. ^12;  and  he 
must  execute  the  deed :  Bichardson  y.  Jenkins,  1  Drew.  477 ;  and  see  Story 
y.  Gape,  2  Jur.  N.  S.  706 ;  in  Be  Hawkesworth,  10  Nov.  1883.  A.  180.  On 
motion  to  yary  a  chief  clerk's  certificate,  Y.-C.  S.  held  that,  the  case  being 
one  of  breach  of  coyenant,  the  debt  was  a  specialty ;  and  so  under  a  deed- 
poll:  Turner  y.  Wardle,  7  Sim.  80;  Ellis  y.  E.,L.C.  21  Dec.  1866;  secus, 
where  no  coyenant :  Holland  y.  H.,A  Ch.  449. 

Li  an  action  to  administer  a  trustee's  real  estate,  it  may  be  sold  to  repair  a 
breach  of  trust  before  the  amount  due  has  been  ascertained :  Bell  y.  Turner, 
2  Ch.  D.  400. 

A  tmstee  cannot  refuse  to  hand  oyer  money  in  his  hands  ou  the  ground 
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of  its  being  the  produce  of  an  illegal  transaction :  Worihington  y.  Curtis^ 
1  Ch.  D.  419,  C.  A. 

As  to  the  remedies  for  breaches  of  trust  being  barred  by  time,  acquiescence, 
&c.,  V,  inf.  pp.  \\b\  et  eeq. ;  and  as  to  costs,  tn/.  pp.  1168  e<  ieq, 

BANKRUPTCY  OF  TKUSTEE. 

By  the  Bankruptcy  Act,  1883  (46  &  47  V.  c.  62),  ss.  44,  54,  the  property 
of  a  bankrupt  deyolving  on  him  before  his  dischcurge  vests  in  the  trustee  in 
bankruptcy,  but  (as  under  the  previous  Bankruptcy  Acts)  such  property  is 
not  to  be  taken  to  comprise  property  held  by  the  bankrupt  in  trust  for  any 
other  person. 

The  enactment  applies  not  only  to  express  trustees,  but  to  exors,  admors, 
factors,  &c. ;  and  if  goods  consigned  to  a  factor  be  sold,  the  money,  so  long 
as  it  can  be  identified,  can  be  followed  as  against  the  trustee  in  bankruptcy : 
Tooke  V.  HolUngworth,  6  T.  E.  227 ;  Taylw  v.  PlumeVy  3  M.  &  S.  571 ;  Re 
Ulster  Building  Soc,,  26  L.  B.  Ir.  24,  29 ;  and  so  money  in  the  hands  of  an 
agent,  if  by  the  course  of  dealing  impressed  with  a  trust :  Harris  v.  Truman, 

1  Q.  B.  D.  340  ;  9  Q.  B.  D.  264,  C.  A. ;  or  proceeds  of  consols  sold  for  the 
trustee  by  his  stockbroker  and  retained  by  the  broker :  Exp,  Cooke,  4  Ch.  D. 
123,  C.  A.;  or  money  borrowed  and  not  applied  for  the  piupose  of  purchasing 
a  specific  property,  which  was  to  be  mortgaged  to  secure  the  loan :  Gihert  v. 
Gonard,  54  L.  J.  Ch.  439 ;  33  W.  £.  302 ;  52  L.  T.  54 ;  and  as  to  the  trustee's 
right  of  indemnity  being  available  for  his  creditors,  see  Jennings  v.  Mather^ 
(1901)  1  K.  B.  108. 

The  order  and  disposition  clause  in  the  Act  of  1883  (s.  44^  relates  only  to 
goods  of  debtors  engaged  in  some  trade  or  business,  and  tnings  in  action 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  his  trade  or  business 
are  not  to  be  deemed  goods  within  the  meaning  of  the  section. 

'*  Things  in  action  within  the  Acts  comprise  shares  in  companies  {Colonial 
Bank  v.  Whinney,  11  App.  Ca.  426),  debentures  char^g  the  company's 
undertaking  {Re  Pryce,  4  Ch.  D.  685),  and  policies  of  life  assurance :  Exp, 
Ihbttson,  8  Ch.  D.  619,  C.  A.      ^ 

Property  belonging  to  a  maiTied  woman  for  her  separate  use,  and  of  which 
the  husband  is  to  be  deemed  a  trustee  for  her,  does  not  pass  to  his  trustee  in 
bankruptcy :  Exp,  Sibeth,  14  Q.  B.  D.  417,  C.  A. ;  and  farming  stock  of  a 
testator  left  in  the  hands  of  his  widow  as  tenant  for  life  passed  qua  her 
interest  only  :  Exp.  Barber,  23  W.  R.  522. 

And  shares  in  the  name  of  a  trustee  for  a  company  of  which  he  was 
chairman  were  not  in  his  order  and  disposition :  G,  E.  Ry.  Co,  v.  Turner, 
8  Ch.  149. 

And  the  clause  did  not  apply  where  the  trustee  was  ignorant  of  the  pro- 
perty being  in  existence  :  Re  Rawbone's  Trust,  3  K.  &  J.  300,  476 ;  and  see 
Exp,  Ford,  1  Ch.  D.  621,  C.  A. ;  Re  Rickey,  10  Ir.  Eep.  Eq.  117. 

The  debt  constituted  by  a  breach  of  trust,  being  eqmtable  only,  would  not 
imtil  the  Bankruptcy  Act,  1869,  have  supported  a  petition  in  bankruptcy  : 
Eocp,  Blencowe,  1  Ch.  393 ;  and  see  now  the  Bankruptcy  Act,  1883  (46  &  47 
y.  c.  62),  s.  6,  which,  though  not  specially  mentioning  equitable  debts, 
includes  them. 

By  the  Act  of  1883,  s.  30,  the  liability  after  the  dischar^  of  the  bankrupt 
trustee  continues  only  in  cases  where  the  breach  of  trust  is  fraudulent,  and 
{sembU)  does  not,  even  then,  extend  to  costs  of  action  which  he  is  ordered  to 
pay:  Rt  Greer,  Napper  v.  Fanshatve,  (1895)  2  Ch.  217. 

Securities  set  apart  by  a  sole  trustee  to  recoup  his  breach  of  trust  do  not 
pass  to  his  assignee  or  trustee  in-  bankruptcy :  ite  Bankhead,  2  X.  &  J.  660 ; 
and  the  setting  of  them  apart  with  intent  to  shield  himself  from  the  conse- 
quences of  his  breach  of  trust  is  not  a  fraudulent  preference :  Sharp  y.  Jack' 
son,  (1899)  A.  C.  419;  H.  L.  affirming  C.  A.,  (1897)  2  Q.  B.  19  {suh  nom. 
New  Prance  and  Garrard^ s  Trustee  v.  Hunting) ;  and  see  Re  Vautin,  (1900) 

2  Q.  B.  325 ;  and  reclaiming  trust  property  improperly  pledged  by  and  for  a 
firm,  with  partnership  assets,  and  marking  it,  is  no  miudulent  preference : 
Sinclair  v.  Wilson,  20  Beav.  324 ;  nor  making  good  misappropriations  on 
the  eve  of  bankruptcy :  Exp,  Stubbins,  17  Ch.  D.  68,  C.  A. ;  Exp,  Taylor, 
18  Q.  B.  D.  295,  C.  A. ;  Ea^.  Ball,  W.  N.  (86)  211 ;  (87)  21 ;  35  W.  E.  264 ; 
and  securities  were  held  not  to  be  in  the  reputed  ownership  of  bankers  one 
of  whom  was  one  of  the  trustees :  see  Exp,  Greaves,  8  D.  M.  &  G.  291 ; 
Piiikett  y.  Wright,  2  Ha.  120;  andirhere  notice  took  them  oat:  Be Bogen, 
8  D.  M.  &  G.  271. 
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BAlfKRXJPTOY  OF  8ETTL0B. 


Where  the  trustees  of  a  settlement  decline  to  act,  the  cs,  q.t  are  the  *'  true 
owners "  within  sect.  44  of  the  Bankruptcy  Act,  1883,  for  the  purpose  of 
giving  the  necessary  **  consent  or  disposition''  to  the  property  being  in  the 
order  and  disposition  of  the  bankrupt  settlor:  Be  MilW  Trusts,  (1895)  2  Oh. 
664.  0.  A. 


DIRECTOBS  AXD  OFFICSBS  OF  C01CFAKIE8. 

Directors  are  not  trustees  in  the  same  sense  as  trustees  under  settlements 
and  wills :  Sheffield  and  8,  Yorkshire  Building  8oc.  y.  Aizlewood^  44  Ch.  D. 
412,  C.  A. ;  but  confidential  agents  having  a  large  discretion :  Marzetti^B  Case, 
28  W.  R.  541  ;  42  L.  T.  206 ;  and  may  make  advances  on  securities  more 
speculative  than  trustees  would  accept :  Sheffield,  dkc,  v.  Aizlewood,  sup, ;  and 
so  a  liquidator  is  agent  of  the  co.,  and  not,  strictly  speaking,  a  trustee  for 
creditors  or  contributories :  Knowles  y.  Scott,  (1891)  1  Oh.  717. 

And  directors  of  a  co.  bound  by  a  trust  are  not  personally  liable  for 
breaches  of  trust  committed  by  the  co. :  Wilson  y.  Lord  Bury,  5  Q.  B.  D. 
518,  0.  A. 

But  directors  are  precluded  (like  trustees)  from  making  a  profit  by  their 
office :  Parker  v.  McKenna,  10  Oh.  96 ;  Imp.  Mercantile  Credit  Assoc,  y.  Cole^ 
man,  6  Oh.  558 ;  L.  !B.  6  H.  L.  189 ;  Great  Luxembourg  By,  Co,  y.  Magnay, 
25  Beav.  586 ;  or  paying  themselves  for  their  services,  or  making  presents  to 
themselves  out  of  the  co.'s  assets :  Be  George  Newman  d:  Co,,  (1895)  1  Oh. 
674,  0.  A. ;  and  see  Williams  v.  Scotl,  (1900)  A.  0. 499,  P.  0. ;  and  where  a 
director  accepts  shares  from  the  promoter,  restitution  of  the  shares  is  not 
sufficient,  but  the  co.  may  elect  to  take  their  highest  value  whilst  held  by  the 
director :  Nant-y-glo  and  Blaina  Co,  y.  Grave,  12  Oh.  D.  738 ;  Eden  y.  BidS' 
dale  Bailway  Lamp  Co,,  23  Q.  B.  D.  368,  372,  0.  A. ;  or  under  special  cir- 
cumstances aChd  in  the  absence  of  moral  fraud,  he  may  be  charged  with  the 
profits  made  on  shares  sold  and  the  market  value  of  the  shares  retained  on 
the  dates  at  which  they  were  respectively  allotted :  Shaw  y.  Holland,  (1900) 
2  Oh.  305,  0.  A. ;  but  the  director  ordered  so  to  pay  is  not  a  defaulting 
trustee  within  the  Debtors  Act,  1869,  s.  4:  Be  Diamond  Fuel  Co,,  Mitcalfe*8 
Case,  13  Oh.  D.  815. 

But  the  doctrine  that  directors  cannot  make  a  profit  is  inapplicable  where 
it  is  known  to  all  the  members  of  the  co.  that  they  intend  to  make  a  profit : 
Be  British  Seamless  Paper  Box  Co,,  17  Oh.  D.  467,  0.  A. ;  or  where  a  reason- 
able salary  is  drawn  by  a  managing  director  and  entered  in  accounts  open 
to  all  shareholders :  Felix  Hadl^  <fc  Co,  y.  Hadley  (No.  1),  77  L.  T.  131 ;  or 
where  there  is  an  express  provision  on  the  subject  m  the  articles  of  associa- 
tion :  Costa  Bica  By,  v.  Forwood,  (1900)  1  Oh.  756 ;  (1901)  1  Oh.  746,  0.  A. 
(following  Imp,  Mercantile  Credit  Assoc,  y.  Coleman,  6  Oh.  558,  not  overruled 
on  this  point  in  6  H.  L  189). 

The  acceptance  of  a  secret  profit  by  a  managing  director  is  justification  for 
Ms  dismissal,  altJiough  not  discovered  until  after  the  dismissal  took  place : 
Boston  Deep  Sea,  Ac,  Co,  v.  Ansell,  39  Oh.  D.  339,  0.  A. 

The  directors  of  a  building  society  were  held  not  to  be  trustees  within  the 
Trust  Investment  Act,  1889 :  Be  National  Permanent  Building  Soc,,  43  Oh.  D. 
431. 

Directors  who  make  payments  of  dividends  out  of  capital,  either  with 
actual  knowledge  that  the  capital  is  being  misappropriated  or  with  know- 
ledge of  the  facts  which  establish  the  misappropriation,  are  liable  as  for  a 
br^ch  of  trust :  Leeds  Building  and  Investment  Co,  v.  Shepperd,  36  Oh.  D. 
787 ;  Be  National  Funds  Ass,  Co,,  10  Oh.  D.  118  ;  Flitcrojfs  Case,  21  Oh.  D. 
619;  Be  National  Bank  of  Wales,  (1899J  2  Oh.  629,  0.  A.;  but  may  be 
entitled  to  indemnity  from  the  shareholaers  on  the  principle  upon  which 
ordinary  trustees  in  uke  circumstances  would  be  similarly  entitled  as  against 
their  cs.  q.  t. :  Moxham  v.  Grant,  (1899)  1  Q.  B.  480 ;  (1900)  1  Q.  B.  88, 
0.  A. ;  and  as  to  injunctions  to  restrainpayment  of  dividends  by  directors 
out  of  capital,  see  ante.  Vol.  I.  Ohap.  XX!XL  pp.  714,  715. 

And  directors  who  had  improperly  paid  dividends  out  of  capital  were  not 
allowed  to  plead  the  Statute  of  Limitations :  Burdick  y.  Chrrick,  5  Oh.  233 ; 
but  see  now  tiie  Trustee  Act,  1888,  s.  8 ;  and  post,  p.  1156. 
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As  to  the  liability  of  directors  for  the  wrongful  acts  of  their  co-directors, 
see  Culler ne  v.  London  and  Suburban,  Ac.  Building  Soc.,  2d  Q.  B.  D.  485, 
C.  A. ;  London  Trust  Co,  y.  Mackenzie,  W.  N.  (93)  9 ;  and  as  to  the  liability 
of  a  trustee  or  nianafi;er  under  the  Trustee  Sayings  Bank  Act,  1863,  s.  1 1 , 
sub-B.  2,  see  lie  Cardiff  Savings  Bank,  Marquis  of  BuU^s  Case,  (1892)  2  Ch. 
100. 

And  generally  as  to  the  fiduciary  relationship  between  the  promoters  of  a 
CO.  and  its  shareholders,  and  between  a  co.  and  its  directors  as  promoters, 
see  Lagunas  Nitrate  Co,  y.  Lagunas  Syndicate,  (1899)  2  Gh.  392,  0.  A. ;  Re 
National  Bank  of  Wales,  (1899)  2  Ch.  629,  C.  A. ;  Merchants  Fire  Office,  Ld., 
y.  Armstrong,  W.  N.  (01)  163,  C.  A. ;  and  that  directors  are  not  liable  for 
all  their  mistakes,  but  only  for  negligence  which  in  a  business  sense  is 
culpable  or  gross,  and  are  entitled  to  repose  confidence  in  the  officers  of  the 
CO.,  see  Re  National  Bank  of  Wales,  (1899)  2  Ch.  629,  C.  A. ;  S,  C,  Dovey 
y.  Gory,  W.  N.  (01)  170,  H.  L. ;  Dixwi  y.  Kennaway,  (1900^  1  Ch.  833. 

The  dissolution  of  the  co.  is,  in  the  absence  of  fraud,  an  aoeolute  bar  to  an 
action  for  breach  of  trust  a^^ainst  the  directors :  Coxon  y.  Chrst,  (1891)2  Ch.  73. 

The  declaration  of  a  diyidend  does  not  make  the  co.  a  trustee  of  the  diyi- 
dend  for  the  shareholder:  Be  Severn  and  Wye  and  Severn  Bridge  Co.,  (1896) 
1  Ch,  559. 

By  the  Companies  Act,  1862,  s.  165,  the  Court  may  assess  damages  against 
delinquent  diroctors  or  officers :  see  Buckley,  434  et  seq, ;  Carling's  Case, 
20  Eq.  580 ;  1  Ch.  D.  115,  C.  A. ;  Perry's  Case,  34  L.  T.  716. 

In  McKay* s  Case,  2  C^.  D.  1,  C.  A.,  the  secretaiy  was  made  liable  for 
misfeasance  in  taking  a  transfer  of  shares  from  the  yendor  to  the  co. 

As  to  the  duties  of  an  auditor  and  his  position  as  an  **  officer*'  of  the  co., 
see  Be  Kingston  Cotton  Mills.  (No.  1),  (1896)  1  Ch.  6,  C.  A. ;  (No.  2),  (1896) 
1  Ch.  331 ;  2  Ch.  279,  C.  A.  ;  and  London  and  General  Bank,  (1895)  2  Ch. 
673,  C.  A. ;  Be  Western  Counties  Steam  Bakeries  Co.,  (1897)  1  Ch.  617,  C.  A.; 
Buckley,  687. 

In  proceedings  for  rescission,  the  onus  will  be  on  the  director  to  make 
full  disclosure ;  but  in  proceedings  under  the  section  the  onus  is  on  the  appli- 
cant, and  he  must  proye  a  breach  of  duty  on  the  part  of  the  director  'roich 
resulted  in  loss  to  the  co. :  Cavendish^ Bentinck  y.  Fenn,  12  App.  Ca.  652  ; 
and  see  Be  Canadian  Land,  dbc,  Co.,  Coventry  and  Dixon* s  Case,  14  Ch.  D. 
660,  C.  A. 

Exors  of  a  deceased  creditor  cannot  be  proceeded  against  under  the  section  : 
Be  British  Guardian  Life  Ass.  Co.,  14  Ch.  D.  335. 

MASBIED  WOMEX. 

The  separate  estate  of  a  married  woman  is  not  in  general  liable  for  breaches 
of  trust  or  torts  committed  by  her,  whether  restrained  from  anticipation 
{Arnold  y.  Woodhams,  16  Eq.  29)  or  not:  Wainford  y.  Heyl,  20  Eq.  321 ;  but 
the  separate  property  of  a  wife  married  since  9th  Aug.  1870  was  rendered 
liable  for  her  debts  before  marnage  (33  &  34  Y.  c.  93),  eyen  thou^  settled 
on  the  marriage  without  power  of  anticipation :  Sanger  y.  S.,  11  £ki.  470  ; 
Axford  y.  Beid,  22  Q.  B.  JD.  548,  C.  A.,  sup.  p.  915 ;  and  see  Conlony.  Moore^ 
It.  Bep.  9  C.  L.  190 ;  but  she  could  not  be  made  a  bankrupt  in  respect  of 
them  (unless,  at  least,  she  had  separate  property) :  Exp.  Howmd,  Be  Heneage, 
9  Ch.  307. 

As  to  the  liability  of  the  separate  property  under  the  Act  of  1882  in 
respect  of  ante-nuptial  debts,  v.  sup,  p.  918. 

A  husband  was  in  general  liable  for  breaches  of  trust  committed  by  his 
wife  before  marriage  without  his  knowledge :  Palmer  y.  Wakefield,  3  Bear. 
227 ;  but  husbands  married  between  the  9th  Au^.  1870,  and  30th  July,  1874, 
were  not  liable  for  their  wiyes*  debts  before  marriage ;  33  &  34  Y.  c.  93,  s.  12 ; 
and  those  married  since  then,  and  preyiously  to  the  Act  of  1882,  only  to  the 
extent  of  the  wife's  property  receiyed,  &c. :  see  37  &  38  Y.  c.  50. 

Now,  by  the  Married  Women's  Property  Act,  1882  (45  &  46  Y.  c.  75),  s.  1, 
a  married  woman  is  capable  of  **  entering  into  and  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate  property  on  any  contract,"  and 
by  sect.  24  the  word  ^*  contract ''  includes  the  acceptance  of  any  trust,  or  of 
the  office  of  executrix  or  administratrix,  and  the  proyisions  of  the  Act  as  to 
liabilities  of  married  women  are  extended  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman,  being  a 
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trustee,  or  executrix,  or  administratrix,  either  before  or  after  her  marriage, 
and  her  husband  is  not  to  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  admon.  By  sect.  18,  the  married  woman  who 
is  a  trustee,  &c.  is  enabled  to  sue  or  be  sued,  and  transfer,  or  loin  in  trans- 
ferring, any  public  or  other  stocks,  funds,  or  inyestments  in  that  character 
without  her  nusband,  as  if  she  were  a  feme  sole ;  but  this  section  does  not 
deal  with  land. 

A  married  woman  administratrix  disobeying  an  order  for  payment  into 
Ckmrt  of  moneys  found  to  be  in  her  hands  is  liable  to  attachment,  but  qu(ere 
whether  so  if  the  order  were  grounded  on  a  mere  devastavit  or  breach  of  trust 
by  her  :  Be  Tumhull,  T.  v.  Nicholas,  (1900)  1  Oh.  180. 

And  as  to  actions  by  and  against  married  women,  v.  sup.  "  Mabribd 
Women,"  Chap.  XXXvII. ;  0.  xvi,  11, 16;  0.  xvm,  4  ;  Lewin,  920  etaeq. 

As  to  the  remedy  for  breach  of  trust  being  barred  by  lapse  of  time,  &e., 
V,  in/,  pp.  1154 — 1166. 

PABTIES. 

Trustees  may  sue  sdone  to  recoyer  trust  funds  without  making  their 
e«.  q,  t.  parties :  Horaley  y.  Fawcett,  11  Beay.  565 ;  and  one  the  other :  May 
y.  Selln/y  1  Y.  &  C.  0.  235 ;  and  though  Pit  joined  in  the  breach  of  trust : 
Baynard  y.  WooHey,  20  Beay.  683 ;  Price  y.  bhkemorey  6  Beay.  607  ;  Canon 
y.  SloanCy  13  L.  B.  Ir.  139 ;  and  one  alone,  making  the  other  a  Deft :  Hughes 
y.  Key,  20  Beay.  396. 

Two  classes  of  trustees  being  liable,  cs,  q,  t.  could  sue  one  class  alone : 
M^Oachen  y.  Dew,  16  Beay.  84 ;  and  one  of  seyeral  exors  or  trustees 
liable:  Ferry  y.  Knott,  6  Beay.  293;  Strong  y.  8.,  18  Beay.  408 ;  but  in  an 
action  to  change  the  estate  of  one  trustee  and  take  the  accounts  of  the  tes- 
tator^ s,  the  other's  admor  is  required :  Devaynes  y.  Bohinson,  24  Beay.  86 ; 
and  the  cs.  q,  t,  participant  are  in  such  case  necessary  parties :  Jesse  y. 
Bennett,  6  D.  M.  &  G.  609 ;  Wells  y.  IF.,  W.  N.  (76)  227 ;  and  all  the  c*.  q,  t, 
to  an  action  by  some,  to  charge  the  trustees :  Fhillipson  y.  Oatty,  6  Ha.  26 ; 
7  Ha.  616 ;  Munch  y.  Cockerdl,  8  Sim.  219 ;  Lmaghan  y.  Smith,  2  Ph.  301 ; 
disapproying  Ferry  y.  Knott,  sup,,  on  this  point. 

Aud  as  to  the  different  forms  or  rights  of  suit  by  cs,  q,  t,,  &a  to  claims 
against  trustees  and  strangers,  as  debtors,  or  liable  to  the  trust,  see  S,  C, ; 
Lund  y.  Blanshard,  4  Ha.  28,  29 ;  Bowland  y.  Witherden,  3  Mac.  &  G.  668 ; 
and  other  cases,  sup.  p.  1132 ;  a  trustee  who  had  allowed  breaches,  and  was 
also  a  c.  q,  t,,  could  not  haye  a  suit  by  a  c.  q,  t,  extended  for  his  benefit : 
FameU  y.  Hingston,  3  S.  &  G.  337. 

And  aa  to  proceeding  against  j»arties  to  a  breach  of  trust  exdusiyely, 
or  in  the  absence  of  some,  or  their  represyes,  or  of  some  or  any  cs,  q,  t,, 
or  as  to  a  fixed  portion  of  the  funds,  see  Ferry  y.  Knott,  4  Beay.  179; 
5  Beay.  293 ;  May  y.  Sdhy,  1  Y.  &  0.  0.  236 ;  Fhillipson  y.  OaUy,  Symes  y. 
Kyre,  Bateman  y.  Margerison,  6  Ha.  26,  137,  496 ;  Hughes  v.  Key,  20  Beay. 
396 ;  Devaynes  y.  Bohinson,  24  Beay.  99,  n. ,  and  cases  there ;  Fowler  y.  Beynal, 
2  D.  &  S.  749 ;  Gray  y.  Lewis,  8  Ch.  1035,  1061 ;  and  see  0.  xvi,  4—7, 
62. 

Any  one  or  more  of  a  firm  of  solrs  who  haye  misapplied  funds  may  be  sued 
alone :  Flumcr  v.  Gregory,  43  L.  J.  Ch.  616;  18  Eq..621 ;  31  L.  T.  80. 

Wbere  the  action  is  not  confined  to  a  particular  breach,  but  asks  a  general 
account  with  wilful  default,  aU  the  trustees,  liying  or  dead,  must  be  repre- 
sented: Coppardy.  Allen,  2  D.  J.  &  S.  173. 

Traat  fund  haying  been  lost  by  G.,  one  of  two  trustees,  a  bill  against  A. 
and  B.,  who  had  paid  part  of  the  fund  to  0.,  and  against  C.  and  Che  other 
trustees  as  to  another  part  of  the  fund,  was  not  multifarious :  Margetts  y. 
Ftrks,  12  W.  E.  617 ;  10  L.  T.  86 ;  34  L.  J.  Ch.  109. 

Co-trustee,  joining  as  Pit  with  beneficiaries  against  the  other  co-trustee  as 
Deft  in  respect  of  an  improper  inyestment,  being  himself  in  pari  delicto  was 
held  liable  to  contribute:  Bohinson  y.  Ha/rkin,  (1896)  2  Ch.  416.  See 
Form  10,  inf,  p.  1146. 

Where  a  trustee  refuses  to  sue  in  assertion  of  a  legal  right,  the  c.  q,  t, 
may  in  a  proper  case  be  allowed  to  sue  in  his  own  name :  leatman  y.  Y,, 
7  Ch.  D.  210;  Meldrum  y.  flfcwcr,  64  L.  T.  471,  474;  Bowshire  y.  WaMns, 
1  Bubs.  &  My.  277 ;  Alcoy,  Jtc.  Co.  y.  Greenhill,  76  L.  T.  642 ;  but  a  mere 
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refusal  by  the  trustee  will  not  entitle  the  c.  (7.  f.  so  to  sue ;  spefOBl  drcmn- 
stanoes  must  be  shown  tending  to  disable  the  trustee  from  suing,  or  rendering 
it  inconvenient  that  he  should  do  so :  Sharpe  v.  San  Paulo  By,,  L.  R.  8  Ch. 
687,  609 ;  Travis  v.  Milne,  9  Ha.  141 ;  BeninqfiM  v.  Baxkr,  12  App.  Oa. 
167 ;  Meldrum  y.  Scorer,  sup. ;  Lewin,  1039,  1040. 

An  equitable  tenant  for  Ufe  may  be  allowed  to  use  the  name  of  the  trustee 
to  defend  an  action  of  ejectment :  LoTigboume  y.  Fisher,  47  L.  J.  Ch.  379 ; 
38L.  T.  216;  26W.  E.  276. 

And  though  the  e,  q,  t.  may  have  a  rif^ht  to  compel  the  irustee,  on  a  proper 
indemnity,  to  lend  his  name  to  enable  uie  c.  q,  U  to  sue,  yet  the  name  of  the 
trustee  as  co-Pit  cannot  be  added  without  his  consent  in  writing  under  0.  xvi, 
11 ;  BetHey  y.  B.,  37  Ch.  D.  648. 

As  to  the  effect  of  an  order  in  a  winding-up  giving  persons  interested  in  a 
co.'s  assets  leave  to  take  proceedings  in  the  name  of  tne  00.,  on  giving  such 
indemnity  as  the  Court  may  direct,  see  Cape  Breton  Co,  v.  Fenn,  17  Ch.  D. 
198,  C.  A. 

Aj3  a  trustee^s  agents  are  in  general  accountable  to  the  trustee  only,  an 
action  by  a  c.  o.  t,  against  the  trustee  and  his  solr,  alleging  impro|>er  pay- 
ments out  of  the  trust  fund  by  the  trustee  to  the  solr,  cannot  be  maintained 
as  against  the  solr :  Re  Spencer,  S,  v.  Hart,  51  L.  J.  Ch.  271 ;  30  W.  E.  435 ; 

45  £.  T,  646;  Be  Jackson,  40  Ch.  D.  496;  Maw  v.  Pearson,  28  Beav.  196; 
but  the  proper  remedy  is  by  taxation  under  the  third-party  danse:  Be 
Spencer,  S.  v.  Hart,  sup. ;  and  v.  sup.  Vol.  I.,  Chap.  XVII.,  pp.  289  et  seq. 

The  Court  refused  to  hear  counsel  for  trustees  in  support  of  an  application 
by  a  tenant  for  life  whose  interest  was  opposed  to  tnose  of  the  remainder- 
men, it  being  the  duty  of  the  trustees  to  oe  a  check  on  him :  Be  Hotchkin^s 
Settled  Estate,  35  Ch.  D.  41. 

Cs.  q.  t.  of  legacies  retained  in  hand  by  trustees  are  not  necessary  partieB 
to  an  action  by  creditors  to  follow  the  legacies :  Be  Bowden,  Andrew  y.  Cooper^ 

46  Ch.  D.  444. 


Sectiok  n. — Breach  of  Trust  by  Improper  Investment  or 
Non-conversion — Concurrence,  Acquiescence  and  Laches, 
by  cestuis  que  trust. 

1.  Inquiries  as  to  Trust  Fuiids  and  Loss  by  Improper  Investment  or 

Non-investmenL 

1 .  AcoouNT  of  the  receipts  and  payments  in  respect  of  the  trust  funds 
received  by  Deft  or  his  deceased  co-trustee,  or  either  of  them ;  '*  2.  An 
inquiry  of  what  particulars  the  trust  funds  consist,  and  how  they  are 
invested ;  3.  And  in  case  it  shall  appear,  in  taking  the  said  accounts, 
that  any  unauthorized  investments  have  been  made  of  the  said  trust 
funds,  then  an  inquiry  whether  any  and  what  loss  has  been  sustained 
thereby,  and  if  so,  how  and  under  what  circumstances ;  4.  An  inquiry 
what  balances  from  time  to  time  remained  in  the  hands  of  the  said 
trustees,  or  either  of  them ;  5.  And  in  case  it  shall  appear  in  taking 
the  said  accounts  that  any  part  of  the  said  trust  fimds  has  improperly 
remained  uninvested,  an  inquiry  whether  any  and  what  loss  has  been 
sustained  by  reason  thereof,  and  if  so,  when  and  under  what  circum- 
stances."—Pirar^an  V.  Bett,  M.  E.,  8  Feb.  1860,  B.  368. 
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2.  Investment  declared  improper. 

JxTDQMENT  to  administer  estate — ^'  And  declare,  that  the  inyestment 
of  any  part  of  the  personal  estate  of  the  testator  bj  the  Deft  C,  either 
by  way  of  loan  npon  the  deposit  of  exchequer  bills,  £5  p.  c.  Eussian 
Bonds  &c.  [other  foreign  securities],  was  an  improper  investment :  And 
in  taking  the  accounts  of  the  personal  estate  of  the  testator  not  specifi- 
cally bequeathed,  come  to  the  hands  of  the  Deft  C,  regard  is  to  be  had 
to  the  foregoing  declaration." — Knotty,  Cottee,  M.  B.,  12  March,  1852, 
B.  945  ;  16  Beav.  77 ;  16  Jur.  752. 


3.   The  like — Payment  by  Instalments — Security  to  be  sold  on 
Default — Arrangement  not  to  prqfudice  Appeal, 

**  Deoulbe,  that  the  investment  of  the  sum  of  £7,820,  in  the  plead- 
ings mentioned,  on  the  security  of  the  estates  comprised  in  the  inden- 
ture of  &c.,  was,  so  far  as  regards  the  Pit,  a  breach  of  trust  on  the  part  ^ 
of  the  Deft  A." — Directions  by  airangement  for  Deft  A.  to  make  good 
Pit's  share  of  fund,  with  interest  at  £4  p.  c,  by  instalments ;  And  that 
in  default  of  such  payments  or  any  of  them  the  mortgage  security  be 
realized ;  and  that  the  Pit,  out  of  the  money  arising  from  any  sale,  be 
paid  the  amount  due  to  her  with  her  costs  of  suit. — ^'  And  by  consent 
of  the  Pit  (by  her  coimsel),  any  consent  or  admission  on  the  part  of  the 
Deft  A.,  or  other  matter  herein  contained,  is  not  to  prejudice  or  affect 
any  right  of  appeal  by  or  on  the  part  of  the  Deft  A." — Liberty  to 
apply. — M^Leod  v.  Annesley,  M.  B.,  24  March,  1853,  B.  695  ;  16  Beav. 
600. 

The  rate  of  interest  in  such  cases  is  now  £3  p.  c. :  i2e  Barclay,  B,  v. 
Andreuf,  (1899)  1  Ch.  674;  and  see  Gilroy  v.  Stephen,  sup,  p.  1120,  Form  3. 

For  decree  to  replace  stock  sold  out,  and  invested  on  mortgage,  in  case  it 
did  not  realise  the  stock,  see  PhUlipson  v.  Gatty,  7  Ha.  531. 

For  order,  on  further  consideration,  for  Defts,  the  trustees,  to  transfer  and 
pay  into  Court,  within  six  months,  stock  and  cash  due  from  them  m  respect 
of  a  breach  of  trust,  or  such  part  thereof  as  should  remain  due  after  realizing 
the  security  on  which  the  funds  had  improperly  been  invested,  which  they 
were  to  be  at  liberty  to  do,  and  to  pay  in  tiie  proceeds,  to  be  invested  in 
like  stock,  and  if  paid  in,  such  proceeds  to  be  taken  in  part  satisfaction 
of  the  stock  and  cash  before  directed  to  be  paid  in,  at  the  average  price,  one 
week  after ;  Pit's  costs,  and  the  costs  of  infant  Def ts,  neoesaary  parties,  to 
be  raised  and  paid  in  the  first  place  out  of  fund  in  Court,  but  to  be  re- 
placed by  the  trustees,  with  declaration  that,  as  between  the  Defts,  the 
trustees,  one  of  them  was  primarily  liable  in  respect  of  the  breach  of  trust 
and  costs,  see  Hanhwry  v.  MolgaU,  M.  B.,  4  June,  1861,  A.  1293. 


4.  Inquiries  as  to  Loss  by  Non-conversion  and  Non-investment^  and  as 

to  Acquiescence. 

Aoooinrr  of  testator's  personalty  other  than  the  leasehold  estate  (if 
any)  comprised  in  the  M.  farm — **  1.  An  inquiry  what  freehold  and 
copyhold  estates  the  testator  was  seised  of  at  his  death,  and  whether 
any  and  what  leasehold  estates  were  comprised  in  the  M.  farm." 

VOL.  n.  4  E 
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2.  Inquiry  wiiat  parts  sold,  and  how  tlie  purchase-money  has  been 
applied.  3.  **  An  inquiry  whether  the  M.  farm,  or  any  part  thereof, 
might  at  any  and  what  time  subsequent  to  the  testator's  death,  and 
preyiously  to  the  actual  sale  thereof,  have  been  sold  for  any  and  what 
sum  of  money  greater  than  that  for  which  the  same  was  actually  sold ; 
And  if  so,  for  what  reason  and  under  what  circumstanoes  the  same 
remained  unsold ;  And  whether  the  Pits,  or  either  and  which  of  them, 
after  they  respectively  attained  the  age  of  twenty-one  years,  and  the 
Defts  E.  &c.,  or  any  and  which  of  them,  in  any  and  what  manner, 
approved  of  or  acquiesced  in  the  same  remaining  unsold,  and  whether 
being  aware  of  the  direction  in  the  testator's  will  for  the  sale  thereof. 
4.  An  inquiry,  for  what  reason  and  under  what  circumstances  the 
Defts  D.  and  A.  omitted  to  make  a  sufficient  investment  to  answer  the 
{annuities  of  £ —  and  £ — ,  given  by  the  testator's  wiU,  and  whether 
any  and  what  loss  has  been  occasioned  to  the  testator's  estate  by  such 
omission." — Adams  v.  Dunn,  Y.-O.  K.,  4  Aug.  1859,  A.  2087,  penned 
by  the  Y.-O. ;  and  see  Taylor  v.  Tabrum^  6  Sim.  281,  wp.  p.  1126. 


5.  Inquiry  as  to  Acquiescence  in  alleged  Breach  of  Trust. 

'*  An  inquiry,  at  the  request  of  the  Defts  B.  &c.  {accounting  parties) 
whether  any  and  which  of  the  persons  beneficially  interested  under  the 
will  of  the  testator  did,  as  mentioned  in  the  said  Defts'  answer,  concur 
in  the  alleged  breach  of  trust  in  respect  of  the  moneys  remaining  in 
the  hands  of  the  late  Deft  B.  the  elder,  deceased,  and  of  the  Defts  B. 
and  Q:'—Wrightson  v.  Bryant,  Y.-O.  K.,  12  July,  1859,  B.  2281. 

For  decree  charging  loss  by  breach  of  trust  without  prejudice  to  any 
remedy  against  the  oonctirring  life  tenant's  interest,  see  Meyer  v.  Moniriou, 
9  Beav.  522. 

For  inquiry  as  to  notice  of  breach  of  trust  and  acquiescence,  and  as  to  acts 
in  evidence  mereof ,  and  with  reference  thereto,  see  Broadhurst  v.  Balguy^  1 
Y.  &  0.  C.  32 ;  James  v.  Freareon^  ib.  379 ;  and  as  to  exor  acting  in  oo-exor's 
lifetime,  and  as  to  acts  in  evidence,  and  consequent  inq\iirie8  as  to  testator's 
estate  and  breaches  of  trust,  8.  (7. ;  and  for  inquiry  as  to  trustee's  remedy 
against  c.  q,  te,,  Backham  v.  SiddcUl,  1  Mac.  &  G.  607,  et  v\  inf.  p.  1151. 

In  Lincoln  v.  Wright^  4  Beav.  427,  an  inquiry  was  refused  for  want  of 
sufficient  evidence. 


6.  Trustees  declared  liable  in  respect  of  Non-converskm  and 

Purchase  of  Shares, 

**  Declabe  that  the  Defts  T.  H.  &o.  are  liable  to  make  good  to  the 
estate  of  P.,  the  testator  &c.,  all  loss  which  has  already  accrued  or  may 
hereafter  accrue  by  reason  of  such  default,  as  in  the  statement  of  daim 
mentioned,  on  the  part  of  the  said  Defts  in  (not)  selling  and  disposing 
of  such  shares  in  the  B —  Banking  Oo.  as  formed  part  of  the  testator's 
estate,  and  also  by  reason  of  the  investment  of  any  portion  of  the 
testator's  estate  in  the  purchase  of  shares  of  the  said  banking  oo.,  and 
that  the  said  Defts,  the  trustees,  are  liable  to  pay  so  much  of  the  Pit's 


8.  ii.]       Breach  of  Trust  hy  Improper  Investment.         1143 

costs  of  this  action  as  are  occasioned  by  or  relate  to  the  Pit's  claim  in 
respect  of  the  said  shares,  without  prejudice  to  the  Defts'  right  to 
receive  the  residue  of  their  costs  out  of  the  residuary  estate." — Direc- 
tions to  tax  and  distinguish  the  costs  relating  to  such  claim,  and  for 
trustees  to  pay  them. — "  And  Let  the  following  &c. : — 1.  An  inquiry 
what  loss  has  (already)  accrued  (or  may  hereafter  accrue  («fc) )  to  the 
estate  of  the  testator  hy  reason  of  such  default  as  in  the  statement  of 
daim  mentioned  on  the  part  of  the  Defts  T.  H.  &c.  \truitee9\  in  not 
Belling  or  disposing  of  such  shares  in  the  said  B —  Banking  Co.  as 
formed  part  of  the  testator's  estate,  and  also  by  reason  of  the  invest- 
ment of  any  portion  of  the  testator's  estate  in  the  purchase  of  shares 
in  the  said  banking  co." — Defts  to  pay  in  the  balance  found  due  after 
deducting  the  residue  of  their  costs. — ^Usual  admon  judgment. — See 
ScuUhorpe  v.  Tipper,  V.-O.  M.,  20  Dec.  1871,  B.  3412 ;  S.  C,  13  Eq. 
232,  tn/:  p.  1149. 


7.  Order  to  replace  Stock  improperly  Sold. 

IJpoir  motion  &c.,  by  counsel  for  Pits,  and  upon  hearing  fto.,  for 
Defts ;  Declare  that  the  Defts  A.  B.  and  C.  D.  are  liable  to  make  good 
to  the  trust  estate  of  the  settlement  made  on  the  marriage  of  &c.,  as  at 
the  death  of  E.  F.,  the  tenant  for  life  under  the  settlement  dated  &c., 
£ —  Consols  sold  in  1875  with  the  dividends  which  would  have  accrued 
thereon  as  from  the  death  of  such  tenant  for  life  ;  And  Let  the  Defts 
A.  B.  and  C.  D.,  on  or  before  &o.,  purchase  in  the  names  of  the  Pits,  the 
trostees  of  the  said  settlements,  £ —  Consols  representing  the  said  £ — 
Consols  ;  And  in  taking  the  account  directed  by  the  order  dated  &c., 
the  said  Defts  are  to  be  charged  with  a  sum  of  cash  equal  to  the  divi- 
dends which  would  have  been  produced  in  the  interval  between  the 
death  of  the  tenant  for  life  and  such  purchase  if  such  consols  had  not 
been  sold. — Ee  MasiinghercP a  Setilementf  HoUtoay  v.  Trelatony,  Kay,  J., 
7  Feb.  1889,  B.  362;  S,  C,  59  L.  J.  Ch.  107,  and  v.  sup.,  Section  I, 
Form  8,  p.  1123. 


8.  Improper  Investment — Judgment  against  Representatives  of 
Deceased  Trustee — Plaintiff,  Tenant  for  Life,  barred  by 
Trustee  Act,  1888,  s.  8 — Declaration  as  to  Eight  to  Income 
of  Fund  replaced. 

Dbclabe  that  the  investment  of  the  sum  of  £400  upon  land  at  P., 
as  in  the  pleadings  mentioned,  was,  as  against  the  Pits  other  than  the 
Pit  W.  (the  tenant  for  life),  improper.  And  the  Defts  C.  and  S.  by 
their  defence  admitting  assets  of  J.  O.  C,  in  the  pleadings  mentioned, 
for  the  purposes  of  this  action,  It  is  ordered  that  the  Defts  C.  and  S. 
do,  within  ten  days  after  service  of  this  order,  pay  into  Court  as 
directed  by  the  schedule  hereto  the  sum  of  £400.  Declare  that  the 
Fit  W.  is  debarred  by  the  Trustee  Act,  1888,  from  maintaining  any 

4e2 
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action  or  other  proceeding  in  respect  of  any  impropriefy  in  such  in- 
vestment, and  accordingly  from  deriving  any  benefit  from  the  relief 
hereinbefore  granted.  Declare  that  the  Defts  0.  and  S.  are  entitled 
to  the  income  arising  from  the  said  sum  of  £400  during  the  residue  of 
the  life  of  the  Pit  W.,  as  part  of  their  testator's  estate,  and  that  after 
her  decease  the  said  sum  shall  be  held  upon  the  trusts  subsequent  to 
the  life  interest  of  the  Pit  W.,  declared  by  the  settlement  dated  the 
28th  Nov.  1872,  in  the  pleadings  mentioned,  of  and  concerning  the 
moneys  thereby  settled.  And  Let  the  said  sum  of  £400,  when  paid 
into  Court,  be  dealt  with  as  in  the  said  schedule  hereto  directed. 
Declare  that  the  Defts  C.  and  S.,  upon  making  such  payment  into 
Court  as  hereinbefore  directed,  will,  after  the  death  of  the  Pit  W., 
and  in  the  meantime  subject  to  her  life  interest  therein,  be  entitled  to 
the  said  mortgage  debt  as  part  of  the  testator's  estate.  Defts  C.  and 
S.  to  pay  to  Pits  their  costs  of  action  up  to  and  including  this  judg- 
ment, except  so  far  as  same  increased  by  reason  of  W.  being  a  party 
Pit  thereto.  Liberty  to  persons  interested  to  apply  after  the  death  of 
the  Pit  W.  for  payment  out  of  Court  of  the  £400,  or  any  investment 
representing  the  same,  as  they  may  be  advised.  [Add  Lodgment  and 
Payment  Schedule  directing  payment  of  £400  and  investment  in  consols 
and  payment  of  interest  accruing  during  life  of  Pit  W.  to  Defts  C.  and 
S.]—  Want  V.  Campain,  Wright,  J.,  6  Feb.  1893,  B.  806 ;  S.  C,  9  Times 
L.  B.  254. 


9.  The  like — Action  by  Tenant  for  Life  and  Infant  Children^ 
Ben^Jiciaries  under  Settlement — Impounding  Interest  of  Tenant 
for  Life  Participant  in  Breach  of  Trust — Investment  declared 
good  for  less  Sum — New  Trustees. 

This  action  &c. — ^Dedare  that  the  investment  of  the  sum  of  £34,612 
in  the  pleadings  mentioned,  by  the  Defts  and  O.  B.  H.  8.,  deceased, 
on  the  security  of  the  estates  &c.  comprised  in  the  indentures  &c.  in 
the  pleadings  mentioned,  was,  so  far  as  regards  the  Pits,  W.  F.  8., 
C.  8.  H.  8.,  C.  8.  and  Y.  £.  8.  &c.  {infants)^  a  breach  of  trust  on  ihe 
part  of  the  Defts  and  the  said  O.  H.  H.  8.  Declare  that  so  far  as 
regards  the  Pits  W.  F.  8.,  C.  8.  H.  8.,  C.  8.  and  V.  E.  8.  {infants),  the 
said  estates  comprised  in  the  said  indentures  would  at  the  time  of  the 
investment  of  the  said  sum  of  £34,612  upon  the  security  thereof  have 
been  a  proper  investment  in  all  respects  for  the  sum  of  £26,000, 
and  no  more,  and  ought  to  be  deemed  to  have  been  an  authorized 
investment  for  such  sum  of  £26,000.  Declare  that  so  far  as  regards 
the  Pits  W.  F.  8.  &c.  {infants),  the  Defts  H.  Earl  P.,  D.  W.  Baron  D. 
and  T.  M.,  are  jointly  and  severally  liable  to  make  good  to  the  trust 
estate  the  difference  between  the  aggregate  amount  of  the  proceeds  of 
sale  of  such  portion  of  the  said  estates  as  has  been  already  sold,  and 
the  proceeds  of  sale  of  the  remainder  of  such  estates  hereinafter 
directed  to  be  sold,  when  sold,  or  the  said  sum  of  £26,000  (whichever 
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ehall  be  the  larger  amn)  on  the  one  hand,  and  the  said  sum  of  £34,612 
on  the  other  hand,  and  that  until  such  difference  shall  have  been  made 
good  the  said  Pits  are  entitled  to  a  lien  for  the  amount  of  such  differ- 
ence upon  the  proceeds  of  sale  of  such  portion  of  the  said  estates  as  has 
already  been  sold,  and  upon  the  portion  of  the  said  estates  remaining 
unsold,  and  upon  the  proceeds  thereof  when  sold :  Let  the  Def  ts 
proceed  with  the  sale  of  such  portion  of  the  said  estates  as  remains 
unsold.     Declare  that  so  far  as  regards  the  Pit  Y.  F.  J.  8.  {tenant  for 
life),  his  right  to  sue  in  respect  of  the  matters  complained  of  by  him  in 
this  action  is  barred  by  sect.  8  of  the  Trustee  Act,  1 888 ;  And  Let  the 
following  inqtdry  be  made :  (1)  An  inquiry  what  is  the  amount  of  the 
difference  for  which  the  Defts  are  jointly  and  severally  liable  pursuant 
to  the  declaration  in  that  behalf  hereinbefore  contained ;  And  the  Defts 
by  their  counsel  desiring  to  retire  from  the  trusts  of  the  said  indenture 
of  settlement,  Let  the  Pit  V .  F.  J.  8.  be  at  liberty  to  exercise  the 
power  of  appointment  contained  in  the  said  indenture  of  settlement  by 
appointing  two  or  more  proper  persons  trustees  of  the  same  indenture 
in  the  place  of  the  Defts  and  the  said  G.  H.  H.  8.,  deceased ;  and  Let 
the  Defts,  after  retaining  their  costs,  charges,  and  expenses  properly 
iocurred  by  them  in  relation  to  the    appointment  of  new   trustees 
hereinbefore  directed,  convey,  assign,  and  transfer  the  trust  estate 
vested  in  them,  under  or  by  virtue  of  the  above-mentioned  indenture, 
80  &r  as  the  same  may  not  have  been  diminished  or  lost  by  reason 
of  the  declarations  hereinbefore  contained,  so  as  to  vest  the  same 
in  the  trustees  so  to  be  appointed  and  to  be  held  by  them  upon  the 
trusts  declared  by  such  indenture  or  such  of  them  as  are  now  sub- 
sisting and  capable  of  taking  effect  concerning  the  same  such  convey- 
ance, assignment,  and  transfer  to  be  settled  by  the  Judge,  but  this 
order  is  to  be  without  prejudice  to  the  right  of  the  Defts  to  retain  any 
oosts,  charges,  and  expenses  properly  incurred  by  them  as  trustees  not 
being  costs  of  this  action,  and  Let  the  Defts  deliver  to  such  new 
trustees  upon  oath,  all  deeds  and  writings  in  their  custody  or  power 
relating  to  the  said  trust  estate ;  and  Declare  that  the  Pit  Y .  F.  J.  8.  is 
not  entitled  to  any  income  arising  from  any  sum  which  the  Defts  or 
any  of  them  may  pay  under  this  judgment  by  way  of  making  good  the 
trust  estate,  and  that  the  Defts,  or  some,  or  one  of  them  are,  or  is 
entitled  to  such  last-mentioned  income  during  the  life  of  the  said  Pit. 
Liberty  for  the  Defts  or  any  of  them  to  apply  to  the  Court  for  payment 
of  such  income  in  accordance  with  the  foregoing  declaration  {usual 
consequential  directions), — Tax  costs  of  the  infant  Pits  of  this  action, 
and  also  oosts  of  the  Defts,  so  far  as  increased  by  the  Pit  Y.  F.  J.  S. 
being  joined  as  a  Pit  in  his  personal  character. — Defts  to  pay  costs  of 
infant  Pits  when  taxed,  and  Pit  Y.  F.  J.  8.  to  pay  Defts  amount  of 
their  said  costs  when  taxed. — ^Adjourn  further  consideration. — Liberty 
to  apply.— i?«  Somerset,  8.  v.  E.  Poulett,  (1894)  1  Ch.  231,  Kekewich, 
J.,  12  April,   1893,    B.  488,  as  varied  by  0.  A.,   9  Nov.   1893,  B. 
1390. 
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10.  Declaration  as  to  Joint  and  Several  Liability  of  Trustees  and 

Bight  of  Contribution, 

This  action  and  oounterdaim  oomingon  &c.,  Declare  that  as  betwe^i 
the  infant  Pits  and  the  Deft  and  the  Fit  B.  B.,  the  Deft  and  the  Fit 
B.  H.  are  jointly  and  severally  liable  to  make  good  to  the  trust  estate 
the  £ —  lost  by  J.  B.  as  in  the  pleadings  mentioned;  And  that 
as  between  the  Deft  and  the  Fit  B.  B.,  the  Fit  B.  B.  is  bound  to  con- 
tribute one  moiety,  and  the  Deft  the  other  moiety  of  such  sum.  No 
costs  g^yen  on  either  side. — ^liberty  to  apply. — See  Robinson  ▼.  Harkin^ 
B.  3754,  (1896)  2  Ch.  415. 

11.  Declaration  that  Partners  liable  as  Constructive   Trustees  for 

Defalcations  of  Co-partners. 

Dbolabe  that  the  Def  ts  W.  H.  and  H.  C.  M.  are  jointly  and  seyerally 
liable  to  make  good  to  the  Fit  the  loss  he  has  sustcdned  by  reason  of 
the  sale  by  W.  0.  B.,  in  the  pleadings  named,  of  the  (twenty-eight) 
share  warrants  or  bonds  of  the  D.  B.  0.  Mines  Ld.  in  the  pleadings 
mentioned,  and  the  misappropriation  by  him  of  the  proceeds  of  such 
sale  to  his  own  use ;  And  the  Fit  and  the  Defts  W.  H.  and  H.  C.  1£ 
by  their  counsel  agreeing  that  the  share  warrants  and  bonds  aforesaid 
were  sold  by  the  said  W.  0.  B.  on  the  —  day  of  —  for  the  sum  of 
(five  thousand,  two  hundred  and  forty-six  pounds,  four  shillings,  and 
sixpence) ;  Let  the  Defts  W.  H.  and  H.  0.  M.,  on  or  before  the  —  day 
of  — ,  pay  to  the  Fit  W.  B.  the  said  sum  of  (five  thousand,  two 
hundred  and  forty-six  pounds,  four  shillings,  and  sixpence),  together 
with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from  the  said 
—  day  of  —  to  the  day  of  payment.  Defts  W.  H.  and  H.  C.  M.  to 
pay  Fit's  costs  of  action  and  appeal  to  be  taxed.  Fit  to  pay  costs  of 
appeal  of  Defts  A.  M.  and  E.  B.  M.  to  be  taxed. — See  Rhodes  y. 
MouUsy  0.  A.  12  Nov.  1894,  B.  0420,  (1895)  1  Ch.  236,  0.  A. 

12.  Contnbution  between  Cestuis  que  Trust, 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for  the 
Fit  and  the  Defts ;  Declare  Defts  are  liable  to  contribute  and  pay  to  the 
Fits  as  trustees  of  &c.,  £ — ,  being  the  amount  paid  by  the  Fits  into 
Court  in  an  action  of  ^.  v.  B.  &c.,  with  interest  thereon  at  the  rate  of 
£4  p.  c.  per  ann.  from  the  —  day  &c. — Direction  for  payment  of  the  said 
£ —  and  interest. — Bacon  v.  Camphausenf  Stirling,  J.,  8th  March,  1888, 
A.  323;  S.  C,  58  L.  T.  851. 

13.  Advances  to  Executor — Repayment  to  Mortgagee  uith  Costs. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for  the 
Fits  and  the  Defts;  Declare  the  Fits  are  entitled  to  a  lien  on  £ —  Fre- 
ference  Stock  of  &c.,  deposited  with  them  as  in  the  statement  of  claim 
mentioned  for  £ —  and  interest  thereon  at  the  rate  of  £5  p.  c.  per  ann. 
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from  &c. ;  Take  account  of  what  is  due  to  the  Pits  on  the  footing  of 
such  lien  for  principal  and  interest  and  mortgagee's  costs  to  be  taxed, 
&c. — Sell  Preference  Stock. — Defts  to  join  in  and  execute  all  necessary 
transfers  for  effecting  such  sale. — Pits  to  pay  proceeds  into  Court 
within  —  days  after  receipt. — Direction  to  pay  amoimt  to  be  certified 
to  be  due  to  the  Pits  out  of  such  proceeds  and  dispose  of  residue. 
-^Child  Sf  Co.  V.  Thorley,  MaUns,  V.-O.,  13  Nov.  1880,  A.  3610 ;  8.  C, 
16  0h.  D.  151. 


14.  Breach  of  Trust  at  Instigation  of  Tenant  for  Life — Manied 
Woman  restrained  from  Anticipation — Liberty  to  Apply — 
Trustee  Acty  1893,  s.  45. 

Ain>  the  Deft  E.  H.  in  person,  and  the  Defts  J.  M.  H.,  A.  G.  H., 
and  E.  E.,  by  their  ooimsel  respectively  requesting,  It  is  ordered  that 
they  be  at  liberty  to  apply  in  Chambers  with  reference  to  enforcing 
such  rights  (if  any)  as  they  may  have  to  impound  the  interest  of  the 
Deft  Helen  E.  H.  in  the  said  indentures  of  settlement  dated  the  &c., 
1878,  and  the  &c.,  1887,  by  way  of  indenmity  to  the  estates  of  the 
said  G.  H.  and  S.  F.  R.— /n  re  Holt,  Holt  v.  Holt,  9  July,  1897, 
A.  1073  ;  (1897)  2  Oh.  525. 


15.  Declaration  that  Trustees  retaining  Authorised  In'oestments  not 
liable  for  Depredation — Trustee  Act,  1893 — Amendment  Act, 
1894,  s.  4. 

Declase  that  the  Pits,  as  the  executors  of  the  will  of  the  late  H.  C, 
and  the  Deft  M.  A.  C,  are  not  nor  are  any  of  them  liable  to  make 
good  to  the  estate  of  the  testator  J.  C,  any  loss  sustained  by  reason  of 
ihe  mortgage  securities  in  the  schedule  to  the  said  Master's  certificate 
mentioned  having  been  retained  since  the  death  of  the  said  testator 
J.  O.—JRe  Chapman,  Cocks  v.  Chapman,  (1896)  1  Oh.  323,  0.  A.,  7  Aug. 
1896,  A.  3740. 


16.  Trustees  excused  from  Breach  of  Trust — Judicial  Trustees  Act, 

1896,  8.  3. 

This  Court  being  of  opinion  that  the  Defts  A.  0.  F.  and  A.  F.  T.  C, 
the  exors  of  the  will  of  E.  S.,  Baron  de  C,  have  acted  honestly  and 
reasonably  within  the  meaning  of  sect.  3  of  the  Judicial  Trustees  Act, 
1896,  and  ought  to  be  excused  and  relieved  from  personal  liability  as 
regards  the  sums  of  £ —  and  £ — ,  making  together  £ — ,  mentioned  in 
paragraph  11  of  the  affidavit  of  A.  F.  T.  0.  filed  &c..  This  Court  doth 
order  that  the  said  Defts,  A.  0.  F.  and  A.  F.  T.  C,  be  excused  and 
relieved  accordingly.— 7?«  De  Clifford,  De  Clifford  v.  Quitter,  4  Aug. 
1900,  A.  3380;  (1900)  2  Ch.  707. 


1148  Trustees.  [chap.  xLI. 


NOTES. 
BBEAGH  OF  TBUST— IMPBOFEB  INTESTMENT. 

As  a  general  rule,  "  the  law  requires  of  a  trustee  no  higher  degree  of  dili- 
gence in  the  execution  of  his  office  than  a  man  of  ordinary  prudence  would 
exercise  in  the  management  of  his  own  private  affairs":  LearoydY.  Whitdey^ 
12  App.  Ca.  727,  733,  per  Lord  Watson ;  Smethurst  v.  Hastinga,  30  Ch.  D. 
490,  per  Bacon,  V.-O. ;  but  it  is  his  duty  to  confine  himself  to  the  class  of 
investments  which  are  permitted  to  the  trust,  and  likewise  to  avoid  all  invest- 
ments of  that  class  which  are  attended  with  hazard :  8,  C.  ;  and  see  Kn(fx  v. 
Mackinrum,  13  App.  Ga.  753;  Roe  v.  Meek,  14  App.  Ga.  558,  569,  570;  Ba 
Salmon,  Priest  y,  Uppleby,  42  Ch.  D.  351,  867,  C.  A. ;  Sheffield  Society  Y. 
Aizlewood,  44  Ch.  D.  412,  454 ;  Be  WhiUley,  Learoyd  v.  W.,  33  Ch.  D.  347, 
355  (per  Lindley,  L.  J.);  12  App.  Ca.  727;  Bullock  v.  5.,  56  L.  J.  Ch. 
221;  55  L.  T.  703;  Blyth  v.  FUulgate,  (1891)  1  Ch.  337,  354;  Wyman  v. 
Patersim,  (1900)  A.  C.  271. 

The  question  whether  the  trustee  has  acted  with  ordinary  prudence  is  one 
of  fact  to  be  solved  according  to  the  circumstances  of  each  case :  Binnie  t. 
Broom,  14  App.  Ca.  576. 

And  the  onus  is  on  them,  though  empowered  to  lend  on  *'  such  securities 
as  they  may  approve,"  to  show  a  sound  discretion  in  investing :  Stretton  v. 
Ashmall,  3  Drew.  9,  15;  see  Zambaco  v.  Caasavetti,  11  Eq.  439;  Be  Smith, 
flf.  V.  Thompson,  (1896)  1  Ch.  71. 

Trustees  should  not  lend  more  than  two-thirds  of  the  value  of  land: 
Stickney  v.  Sewell,  1  My.  &  Cr.  8 ;  Macleod  v.  Annesley,  16  Beav.  600 ;  nor 
half  that  of  houses :  Stretton  v.  Ashmall,  3  Drew.  12 ;  McuiUod  y.  AnnetiU^, 
sup, ;  Budge  v.  Oummow,  7  Ch.  719;  or  of  perpetual  leaseholds  for  lives  m 
Ireland  at  large  head-rents:  MacUod  v.  Annesley,  sup.;  and  see  Jones  v.  Julian, 
25  L.  B.  Ir.  45 ;  or  on  sub-mortgages  of  a  speciilative  character:  Smethurst y. 
Hastings,  30  Ch.  D.  490 ;  but,  semble,  there  is  no  objection  to  a  sub-moitg|age 
where  the  trustees  have  the  legal  estate,  and  can  exercise  all  the  original 
mortgagee's  powers :  S.  C. 

And  m  the  case  of  buildings  used  in  trade,  and  the  value  of  which  must 
depend  on  external  and  uncertain  circumstances,  they  should  not,  in  general, 
lend  so  much  as  a  half :  Stickney  v.  Sewell,  sup,  ;  Stretton  v.  Ashmall ;  Boyds 
V.  /?.,14  Beav.  54 ;  and  see  Learoyd  v.  Whiteley,  sup. ;  Be  Pearson,  51  L.  T. 
692. 

Though  the  **  two-thirds  rule"  is  not  a  hard-and-fast  rule  [Be  Medland, 
Eland  V.  M,,  41  Ch.  D.  476,  C.  A. ;  Smethurst  v.  Hastings,  30  Ch.  D.  490 ;  Be 
Godfrey,  Q,  v.  Falkner,  23  Ch.  D.  483,  490 ;  Stretton  v.  Ashmall,  3  Drew.  12), 
yet  it  is  one  to  which  trustees  will  do  well  to  adhere  in  every  case :  Lewin, 
364,  citing  Learoyd  v.  Whiteley,  sup, ;  Knox  v.  Mackinnon,  sup,  ;  Bae  v.  Meek, 
sup.  ;  Blyth  v.  Fladgate,  sup. 

It  is  their  duty  to  ascertain  the  value  of  the  security  on  which  they  are 
lending ;  and  trustees  failing  to  do  so,  or  relying  upon  a  valuation  made  by  a 
surveyor  employed  by  the  borrower,  have  been  held  personally  liable  for 
consequent  loss:  Smethurst  v.  Hastings,  30  Ch.  D.  490;  Re  Olive,  O,  v. 
Westerman,  34  Ch.  D.  70;  Be  Partington,  P.  v.  Allen,  57  L.  T.  654;  WalooU 
V.  Lyons,  54  L.  T.  786 ;  Bae  v.  Meek,  14  App.  Ca.  558 ;  Ingle  v.  Partridge^ 
34  Beav.  411;  HopgoodY,  Parkin,  11  Eq.  74;  Budge  v.  Oummow,  7  Ch. 
719. 

They  were  made  liable  for  loss  from  a  mortgage  of  a  seaside  hotel,  on  the 
report  of  a  London  surveyor:  Budge  v.  Oummow,  L.  R.  7  Ch.  719,  following 
Jones  V.  Lewis^  17  Sol.  J.  45,  reversing  S,  C,  3  D.  &  S.  474 ;  and  see  Hopgood 
V.  Parkin,  11  Eq.  74,  sup,  p.  1132;  or  where,  without  inquiry,  they  relied 
upon  the  fraudulent  representation  of  the  solr  that  the  security  was 
sufficient :  Sutton  v.  Wilders,  1 2  Eq.  373 ;  for  lending  an  excessive  amount 
on  brickworks :  Learoyd  v.  Whiteley,  sup, ;  or  unlet  houses  :  Hoey  v.  Green, 
W.  N.  (86)  236 ;  Fry  v.  Tapson,  28  Ch.  D.  268 ;  Smethurst  v.  Hastings,  30 
Ch.  D.  490 ;  or  cottage  property  in  a  town  :  Be  Salmon,  42  Ch.  D.  351,  C.  A. ; 
Be  Olive,  0,  v.  Westerman,  34  Ch.  D.  74  ;  and  as  to  unfinished  buildings,  see 
Bae  V.  Meek,  14  App.  Ca.  558,  571. 

If  the  security  is  deficient,  the  trustees  may  insist  on  a  change,  though 
the  consent  of  the  tenant  for  life  is  required  and  refused :  Harrison  v.  Thexton, 
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4  Jur.  N.  S.  550 ;  CosteUo  y.  (yHorkey  Jr.  Bep.  3  Eq.  172.  But  there  must  be 
strong  reasons :  Parke  y.  Thackray^  24  W.  B.  21. 

Betaining  old  and  buying  new  shares  in  an  unlimited  bank  were  breaches 
of  trust:  Sadthorpey,  Tipper,  13  Eg.  232,  Form  6,  p.  1142;  Edwards  v. 
Edmunds,  34  L.  T.  622.  But  in  Be  Hirst,  11  L.  T.  633,  the  Court  gave  its 
opinion  that  shares  in  the  Yorkshire  Banking  Co.  might  be  retained. 

As  to  the  right  of  trustees  to  employ  brokers  and  other  agents  in  the 
ordinary  course  of  business,  v.  sup,  p.  1131 ;  and  as  to  the  right  of  a  trustee 
to  Gonyert  an  improper  investment,  see  Power  y.  BankSy  70  L.  J.  Ch.  700 ; 
49  W.  B.  679. 

tJNDEH  TBX78TEB  ACT,  1893. 

Now,  by  the  Trustee  Act,  1893,  s.  8  (replacing  s.  4  of  the  Trustee  Act, 
1888),  a  trustee  lending  money  upon  the  security  of  any  property  is  not  to  be 
chargeable  with  breach  of  trust  *'  by  reason  only  of  the  proportion  borne  by 
the  amount  of  the  loan  to  the  value  of  the  property  at  the  time  when  the 
loan  was  made,"  provided  it  appears  (1)  that  the  trustee  was  acting  on  a 
report  as  to  value  made  by  a  person  whom  he  reasonably  believed  to  be  an 
able  practical  surveyor  or  valuer ;  (2)  instructed  and  employed  independently 
of  any  owner  of  the  property ;  (3)  wnether  such  surveyor  or  valuer  carriea 
on  business  in  the  locality  where  the  property  is  situate,  or  elsewhere  (over- 
ruling, pro  tanto,  Fry  v.  Tapson,  28  (^.  1>.  268 ;  and  see  Budge  v.  OummoWy 
7  Ch.  717,  722) ;  and  (4)  that  the  amount  of  the  loan  does  not  exceed  two- 
thirds  of  the  value  stated  in  such  report ;  and  (6)  that  the  loan  was  made 
under  the  advice  of  such  surveyor  or  valuer,  as  expressed  in  such  report. 
And  the  section  applies  to  property  of  any  tenure,  whether  agricultural,  or 
house,  or  other. 

The  choice  of  the  surveyor  is  a  matter  upon  which  the  trustee  must  exer- 
cise his  own  judgment:  see  Be  Walker,  69  L.  J.  Ch.  386,  391;  62  L.  T. 
449 ;  38  W.  B.  766;  and  he  cannot  properly  leave  the  nomination  to  his  soir : 
Fry  V.  Tapson,  sup. 

The  words  "believed  to  be"  do  not  govern  the  words  "instructed  and 
employed  independently  of  any  owner  of  the  property,"  and,  therefore,  a 
tiiistee  must  show  that  the  surveyor  or  valuer  was,  m  fact,  so  instructed  and 
employed :  Be  Samersety  8,  v.  Earl  Poulett,  (1894)  1  Ch.  231,  C.  A. 

As  to  the  form  and  contents  of  the  report,  see  Be  Walker,  sup, ;  Be  Olive, 
O.  y.  Westerman,  34  Ch.  D.  74;  Learoyd  y.  WhiUley,  12  App.  Ca.  736;  33 
Ch.  D.  351,  C.  A. ;  Lewin,  366. 

As  to  particular  investments,  v,  in/,  p.  1184. 

NATURE  AND  EXTENT  OF  TRUSTEE'S  LIABILITT. 

TruBtees  not  having  complied  with  a  direction  to  invest  a  sufficient  sum  to 
provide  an  annuity,  an  inquiry  what  sum  should  have  been  invested  was  sent, 
and  their  liability  declared  :  Starkey  y.  Dyson,  24  W.  B.  37. 

Trustees,  with  power  to  invest  in  funds  or  on  mortgage,  and  doing  neither, 
are  liable  for  the  amoimt  with  interest,  and  not  for  Siat,  or  its  amount  in 
stock,  at  c.  q,  Vs  option :  Bohinson  y,  B.,  1  D.  M.  &  Ot,  247 ;  Be  Campbell, 
C.  y.  C,  W.  N.  (93)  114 ;  Shepherd  v.  Mouls,  4  Ha.  600 ;  Palmer  y.  Wakefield, 
3  Beav.  227 ;  Bees  v.  Williams,  1  D.  &  S.  314 ;  and  so  where  meanwhile 
invested  in  Exchequer  bills:  Matthews  v.  Brise,  6  Beav.  239;  and  where 
stock  was  sold  for  the  purpose  of  making  the  improper  investment,  they  were 
liable,  at  the  option  of  the  cs.  q,t,,  either  to  replace  the  stock  or  account  for 
the  proceeds  of  sale,  with  interest  at  6  p.  o. :  Phillipson  v.  Oatty,  7  Ha.  616 ; 
Be  Massingberd's  Settlement,  63  L.  T.  296,  C.  A. ;  69  L.  J.  Ch.  107  ;  60  L.  T. 
620;  and  see  Matthews  v.  Nicholls,  Form  8,  sup,  p.  1123.  And  so  when 
invested  in  mortgage,  where  directed  to  be  so  ui  stock:  Pride  v.  Fooks, 
2  Beav.  430 ;  Lewin,  334 ;  but  now  see  the  Trust  Investment  Act,  1889 ;  and 
only  for  the  loss  from  buying  Bank  stock  instead  of  3^  p.  o.'s. :  Hynes  y. 
B^ingUm,  IJ.  &  L.  689. 

An  investment  on  leasehold  with  only  fourteen  years  to  run,  and  small 
margin  of  value,  was  called  in :  Pince  y.  Beattie,  11  W.  B.  979 ;  2  N.  B.  646 ; 
9  Jut.  N.  S.  1119 ;  9  L.  T.  313. 

The  liability  of  the  trustee  to  make  good  the  loss  is  not  conditional  upon 
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an  option  being  flnven  to  him  of  taking  over  the  security :  Be  Salmon,  Priett 
y.  UppUhy,  42  Ch.  D.  351,  C.  A. ;  and  see  Re  MctuingbercTa  Settlement, 
63  L.  T.  296,  0.  A. ;  and  new  trustees,  to  whom  the  security  is  transferred 
by  him,  may  realise  and  hold  him  liable  for  the  deficiency,  and  may  be 
justified  in  so  realising  without  notice  to  him:  Be  Salmon,  sup,;  Head  t. 
G^W,  (1898)  2  Ch.  260. 

But  in  an  action  by  one  trustee  against  his  co-trustee  in  the  absence  of  tiie 
c$.  q,  t,y  the  Court  will  not  order  realisation  merely  to  ascertain  the  defidency, 
as  the  c$.  q,  t.  may  prefer  either  to  retain  the  securities  or  proceed  to  a  fore- 
closure :  Butler  v.  A,  6  Ch.  D.  664 ;  7  Ch.  D.  116,  C.  A. 

When  the  trustee  is  ordered  to  replace  the  fund,  but  existing  securities  are 
retained  for  more  favourable  re-inyestment,  at  tiie  instance  of  the  cs»q-  t»t 
they  are  entitled  to  an  interim  lien  on  the  securities :  Be  Whiteley,  n,  y. 
Learoyd,  33  Ch.  D.  347 ;  /8f.  (7.  in  D.  P.,  Learoyd  v.  Whiteley,  12  App.  Ca. 
727. 

By  the  Trustee  Act,  1893,  s.  9,  where  a  trustee  has  improperly  adyanoed 
trust  money  on  a  mortgage  security,  which  would  at  the  tmie  of  inyeetment 
have  been  a  proper  inyes&ient  in  all  respects  (i.e.,  in  all  respects  other  than 
value :  Be  Walker,  W.  y.  W,,  59  L.  J.  Ch.  386 ;  62  L.  T.  449 ;  38  W.  R.  766) 
for  a  less  sum,  the  security  is  to  be  deemed  an  authorized  iny^ment  for  such 
less  sum,  and  the  trustee  is  only  liable  for  the  difference. 

As  to  the  difficult  attending  the  construction  of  the  section,  see  Be 
Somerset,  S.  y.  Earl  FouleU,  (1894)  1  Ch.  231,  2^,  per  Kekewich,  J.,  Lewin, 
366. 

The  burden  of  proof  is  on  the  trustee  who  seeks  the  protection  of  the 
section :  Jonee  y.  Julian,  25  L.  R.  Ir.  45. 

The  original  breach  was  not  cured,  though  the  money  was  recovered,  re- 
invested, and  again  sold  out  and  then  lost :  Lander  v.  Weston,  3  Drew.  389 ; 
and  so  in  a  case  of  a  loss  traceable  to  the  unauthorized  investment :  Fykr  v. 
F.,  3  Beav.  560. 

A.,  a  solr,  investing  on  improper  securitjr,  without  the  client's  knowledge, 
a  dividend  under  A.'s  bankruptcy  was  paid  towards  making  it  good.  The 
security  afterwards  turning  out  sufficient,  and  the  dividend  oeing  repaid,  it 
belonged  to  A.'s  estate,  and  not  to  subsequent  incumbrancers  on  the  property 
mortga^ged :  Sawyer  v.  Goodwin,  1  Ch.  D.  351. 

A  trustee  of  a  deed  of  dissolution  of  a  building  society  whose  supinenees 
has  enabled  an  absconding  co-trustee  to  commit  defalcations,  does  not  by 
making  good  the  amount  lost  escape  payment  of  the  costs  of  an  action  for  an 
account :  Be  Second  East  DtUwich  746^A  Starr-Bowkett  Building  Soc.y  68  L.  J. 
Ch.  169 ;  47  W.  R.  408. 

And  as  to  what  investments  are  authorized  by  particular  words  and 
statutes,  V.  in/,.  Section  YI.,  p.  1 184;  and  as  to  excuse  of  trustees  for  breadi 
of  trust  under  sect.  3  of  Judicial  Trustees  Act,  1896,  v,  in/,,  pp.  1153,  1164. 


PAYMENT  OF  TRTIST  FTJITOS  INTO  OOUBT. 

It  is  not  a  matter  of  course  to  order  payment  of  trust  funds  into  Court, 
but  a  reasonable  groimd  for  making  the  order,  such  as  danger  to  the  fund* 
must  be  shown:  Be  Braithwaite,  S,  v.  Wallis,  21  Ch.  D.  121 ;  Bossy,  B,, 
12  Beav.  89 ;  but  see  Bobertsott,  v.  Scott,  14  L.  T.  187 ;  and  on  ^e  question 
when  trust  ^nds  will  be  ordered  into  Court :  v,  sup,  p.  1129. 


BBEAOH  OF  TBU8T— NON-CONVEBSION. 

Trustees  directed  by  the  will  to  convert  immediately  after  the  decease,  or 
so  soon  thereafter  as  mej  might  see  fit,  were  Hable  for  not  selling  diares  in 
an  unlimited  bank  withm  the  year :  Sculthorpe  v.  2'ipper,  13  Eq.  232 ;  but 
see  Lewin,  311,  312 ;  and  see  Qrayburn  v.  Clarkson,  3  Ch.  605;  but  there  is 
no  rule  that  trustees  of  a  will  are  under  an  absolute  duty  to  call  in  invest- 
ments within  twelve  months  from  the  testator's  death,  even  though  the 
securities  {e.g,,  by  reason  of  agricultural  depression)  have  apparently  become 
insufficient :  Be  Chapman,  Cocks  v.  C,  (1896)  2  Ch.  763,  0.  A. ;  and  where 
trustees,  acting  honestly  and  prudently,  retain  an  authorized  security,  they 
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cannot  be  held  responsible  for  a  loss  througb  fall  in  yalue,  unless  wilful 
default,  including  want  of  ordinary  prudence,  be  proved :  8,  C. 

Where  an  abscSute  discretion  to  postpone  conversion,  or  a  special  power  to 
retain  existing  inyestments,  is  given,  the  ordinary  rule  as  to  conversion 
within  a  year  does  not  apply  :  Be  Norrington,  Brindley  v.  Partridge^  13  Ch.  D. 
654,  C.  A.;  Qray  v.  Sigaers,  15  Ch.  D.  74,  0.  A.;  even  though  the  pro- 
perty consists  in  part  of  snares  in  an  unlimited  co. :  Be  Norringtony  sup. 

And  where  trustees  had  an  absolute  discretion  to  sell  or  convert  particular 
hank  shares,  they  were  not  liable  for  retaining  them  beyond  the  year,  but 
were  liable  for  other  new  shares  in  the  bank  purchased  by  themselves : 
Edwards  v.  Edmunds^  34  L.  T.  522 ;  Be  Johnson,  W.  N.  (86)  72. 

And  where  on  the  reconstruction  of  a  bank  the  old  shares  were  altered  in 
nominal  amount,  leaving  10^.  not  called  up,  new  shares  taken  by  the  trustees 
were  held  to  be  a  fresh  investment,  which,  not  being  authorized  by  the  terms 
of  the  will  as  had  been  the  retainer  of  the  old  shares,  must  be  sold :  Be 
Morris,  BucknxU  v.  if.,  33  W.  R.  445;  54  L.  T.  388 ;  52  L.  T.  462. 

Wasting  securities,  where  there  are  persons  entitled  in  succession,  must  be 
converted:  Howe  v.  Dartmouthy  2  L.  Oa.  Eq.  3rd  ed.  289;  4th,  320;  6th, 
321 ;  7  Ves.  137  ;  DtTnes  v.  Scott,  4  Buss.  195 ;  Tickner  v.  Old,  18  Eq.  422 ; 
Be  Game,  Q.  v.  Young,  (1897)  1  Ch.  881 ;  and  see  Be  Hubbuck,  Hart  v.  Stone, 
(1896)  1  Ch.  754,  C.  A.  (where  apportionment  was  directed  of  a  sum  realized 
which  was  less  than  the  capital  advanced,  notwithstanding  a  direction  in  the 
will  that  no  property  *'  not  actually  producing  income  *'  should  be  treated  as 
producing  or  entitling  anyone  to  tne  receipt  of  income) ;  or  where  desirable, 
the  value  is  ascertained,  and  4  p.  c.  on  that  paid  to  the  tenant  for  life :  Be 
Llewdlyn,  29  Beav.  171,  and  cases  there ;  Arnold  v.  Ennis,  2  Jr.  Ch.  Bep. 
601 ;  Hume  v.  Bichardson,  4  D.  Gt,  F,  &  'J.  29.  And,  in  Hke  manner,  a 
reversionary  interest  in  a  fund  must  be  converted,  although  the  tenant  for 
life  under  the  will  may  be  the  recipient  of  the  income  of  the  fund  under  a 
different  title:  Be  BowlU,  (1900)  2  Ch.  107,  C.  A. 

The  rule  does  not  a^ply  if,  from  discretionary  powers  being  conferred  on 
the  trustees  or  otherwise,  an  opposite  intention  appears  in  the  will :  Thursby 
V.  r.,  19  Eq.  395,  and  cases  there;  Qreaves  v.  Smith,  22  W.  B.  388;  31  L.  J. 
CL  713 ;  Gray  v.  Siggers,  15  Ch.  D.  47,  C.A,;  Be  Leonard,  Theobald  v.  King, 
29  W.  B.  234;  43  L.  T.  664 ;  but  if  the  discretion  is  not  or  cannot  rightly 
he  exercised^  the  rule  remains  applicable :  Be  Bowlls,  sup. 

Leases  held  on  absolute  trusts  for  renewal  and  payment  of  the  fines  out  of 
income  must  be  converted  if  they  cease  to  be  renewable :  Maddy  y.  Hale, 
8  Ch.  D.  327,  0.  A. ;  ife  Barber's  SetUed  Estates,  18  Ch.  D.  624 ;  Be  Lord 
BandagWs  Will,  26  Ch.  D.  590 ;  seeus,  where  the  trust  is  merely  permissive : 
Morres  v.  Hodges  ;  Bichardson  y .  Moore  ;  Tardiff  y.  Bichardson,  27  Beav.  625, 
629,  n.,  630,  n. 

If  by  the  improper  delay  in  conversion  the  trust  property  is  a  gainer,  the 
trustees  must  nevertheless  account  for  the  excess  of  income  meanwhile  paid 
to  the  tenant  for  life  without  set-off :  Dimes  v.  Scott,  4  Buss.  195,  208. 

The  Court  has  a  discretion  to  allow  retention  of  unauthorized  investments 
for  the  benefit  of  infants,  but  will  only  do  so  under  special  circumstanoes : 
Fox  V.  Dolby,  W.  N.  (83)  29. 

▲OQX7IE80ENOE  AJSCD  OONOUBBENOB  BY  OB8TT7IS  QT7E  TBTIST. 

A  person  who,  having  a  partial  interest  in  the,  trust  fund,  induces  the 
trustee  to  commit  a  breach  of  trust  for  his  benefit,  is  bound  to  exonerate  the 
trustee,  and  his  interest  in  the  trust  fund  may  be  applied  for  that  purpose : 
Lincoln  v.  Wright,  4  Beav.  427 ;  Bahy  y.  Bidehaigh,  7  D.  M.  &  G.  104 ;  and 
is  subject  to  a  charge  for  the  amount  in  favour  of  the  trustee :  Williams  v. 
AUen  (No.  2),  32  B^v.  650 ;  although  he  has  since  ceased  to  be  a  trustee : 
Barratt  y.  Wyatt,  30  Beav.  442 ;  and  after  the  death  of  the  tenant  for  life : 
Tickner  v.  Old,  18  Eq.  422 ;  secus,  when  the  beneficiary  is  a  married  woman, 
and  it  is  not  shown  that  she  was  fully  informed  of  the  state  of  the  case,  and 
really  acted  for  herself :  Sawyer  v.  S,,  28  Ch.  D.  595,  C.  A. 

In  Meyer  v.  Montriou,  9  Beav.  521,  trustees  were  declared  liable  for  breach 
of  trust,  without  prejudice  to  their  claim  against  the  tenant  for  life  for  con- 
currence; and  for  inquiry  respecting  trustees'  remedy  against  such  c.  q,  t,, 
see  Backham  y.  Siddalt,  1  Mao.  &  G.  607,  et  v,  sup,  p.  1142. 
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A  c.  q,  t,  receiving  income  from  an  improper  inrefitment,  knowing  it,  had 
to  give  credit  for  the  excess,  but  was  not  bound,  as  to  loss  on  the  capital,  by 
laches  or  concurrence :  Bahy  y,  Ridehalghj  7  D.  M.  &  G.  104 ;  Baynard  v. 
Woolley,  20  Beav.  683 ;  DavicB  v.  Hodgson,  25  Beav.  177 ;  OriffitJu  v.  Porter, 
Ih.  236,  244 ;  and  at  trustees'  suit :  M'Qachm  v.  Dew,  15  Beav.  84;  and  see 
Moxham  v.  Grant,  (1899)  1  Q.  B.  480;  (1900)  1  a  B.  88,  C.  A.;  but  not 
after  long  time,  and  being  without  blame :  Bate  v.  Hooper,  5  D.  M.  &  Q-.  338 ; 
and  see  Stroud  v.  (hvyer,  28  Beav.  130,  sup,  p.  1133. 

Acquiescence  or  lapse  of  time  may  bar  the  right  to  call  for  trust  accounts : 
Bright  v.  Legerton,  2  D.  F.  &  J.  606;  29  Beav.  60,  n. ;  Philips  v.  Penne- 
father,  Ir.  Itep.  8  Eq.  474.  Acquiescence  can  only  be  with  full  knowledge 
of  the  breach  of  trust:  Stretton  v.  Ashmall,  3  Drew.  9,  15;  Thompson  v. 
Finch,  8  D.  M.  &  G.  660;  Smethursty,  Hastings,  30  Ch.  D.  490;  and  as  to 
acquiescence  by  cs,  ^.  t.,  and  the  distinction  between  what  will  exonerate 
trustees  from  an  active  breach  and  what  will  preclude  cs,  9.  t.  from  complain- 
ing of  an  omission  and  delay  to  which  they  had  contributed,  see  Munch  v. 
Cockerell,  5  My.  &  C.  180,  217 ;  9  Sim.  339 ;  Burrows  v.  Walls,  6  D.  M.  &  G. 
233 ;  Bate  v.  Hooper,  Ih.  338. 

As  to  c.  g,  t,,  who  was  also  trustee,  suing  for  trust  funds  and  acquiescence, 
see  Butler  v.  Carter,  5  Eq.  276. 

A  party  knowingly  inducing  trustees  to  commit  a  breach  of  trust,  from 
which  he  derived  a  oenefit,  was  liable :  Fyler  y.F.,  3  Beav.  650 ;  or  having 
a  claim  on  the  estate,  inducing  exors  to  hand  over  assets  to  him  improperly : 
ConseU  v.  Bell,  1  Y.  &  0.  Q.  669;  and  see  Welh  v.  W.,  W.  N.  (76)  227. 

Accepting  ^m  a  trustee  security  given  him  as  an  indemnity  on  00m- 
mitting  a  breach  was  a  waiver :  Farrant  v.  Blanch/ord,  I  D.  J.  &  S.  107. 

Mere  quiescence  without  connivance  was  no  bar:  Phillipson  v.  OaUy, 
7  Ha.  616.  Application  b^  cs,  q.  t,  on  coming  of  age  to  the  trustee  who  had 
received  the  money,  and  giving  him  time,  did  not  acquit  the  rest :  Burroum 
y.  Walls,  sup,;  the  trustee's  answer  alleging  assent  by  some  cs.  q,  t,,  an 
inquiry  went :  Fvler  y,  F,,  S  Beav.  660. 

A  c.  q,  t,  who,  knowing  of  a  breach  of  trust,  receives  what  he  can  "  from 
the  wreck  of  the  estate,  does  not  thereby  waive  his  right  to  full  relief: 
Thompson  v.  Finch,  22  Beav.  316 ;  8  D.  M.  A;  G.  660;  Be  Cross,  HarsUm  v. 
Tenison,  20  Ch.  D.  109,  122,  C.  A. 

A  creditor  who  merely  abstains  from  calling  upon  exors  to  realize  is  not 
deprived  of  his  right  to  sue  for  the  devastavit ;  secus,  if  he  has  misled  the 
exors  into  parting  with  the  assets :  Be  Birch,  Roe  v.  B,,  27  Ch.  D.  622. 

As  to  reversioners  being  barred  by  acquiescence  and  lapse  of  time,  see  Life 
Assoc,  of  Scotland  v.  Siddal,  3  D.  F.  &  J.  58 ;  and  as  to  the  extent  of  the 
liability  of  a  trustee  beneficiary  who  concurs  in  a  breach  of  trust,  see  Chilling^ 
worth  V.  Chambers,  (1896)  1  CJh.  685,  C.  A.,  and  sup,  p.  1135. 

In  Morris  v.  Livie,  1  Y.  &  C.  C.  380,  assignee  of  exor's  legacy  took  subject 
to  his  subsequent  breach  of  trust ;  and  the  assignee  of  leaseholds  given  to 
one  exor  indebted  to  the  estate  took  subject  to  such  debt :  CoU  v.  Muddle, 
10  Ha.  186;  Willes  v.  Greenhill,  29  Beav.  376;  though  in  Cole  v.  MilU, 
10  Ha.  179,  sale  of  leasehold  given  to  an  exor  indebted  to  the  estate  was 
upheld ;  and  trustees  had  a  lien  on  the  interests  (derived  through  the  settle- 
ment) of  a  party  indebted  to  the  trust :  Burridge  v.  Row,  1  Y.  &  G.  C.  183 ; 
and  semhle,  though  the  settlement  were  voluntary,  if  it  had  been  so  com- 
pleted as  to  be  enforceable  by  the  Court :  Re  Weston,  Davies  v.  Tagart,  (1900) 
2  Ch.  164 ;  so  in  the  absence  of  notice  of  misfeasance  by  a  director,  a  trans- 
feree of  shares  from  him  acquired  a  good  title :  Re  Qoy  &  Co,,  (1900)  2  Ch. 
149 ;  and  where  the  fund  of  a  Deft  trustee  was  carried  to  a  separate  account 
in  an  admon  action  the  assignee's  title  was  good,  in  the  absence  of  specific 
notice  to  him  that  the  assignor  was  indebted  to  the  estate :  Edgar  v.  Plondey, 
(1900)  A.  C.  431,  P.  C. 

Directors  of  a  co.  having  to  replace  money  paid  out  of  capital  to  the  share- 
holders are  entitled  to  indemnity  from  them :  Moxham  v.  Grant,  (1900)  1  Q.  B. 
88,  \j,  A. 

By  the  Trustee  Act,  1893,  s.  46,  where  a  trustee  has  committed  a  breach 
of  trust  "  at  the  instigation  or  request,  or  with  the  consent  in  writing,  of  a 
beneficiary,''  the  Court  may  (notwithstanding  that  the  beneficiary  is  a 
married  woman  entitied  for  her  separate  use  wi&  or  without  a  restraint  upon 
anticipation)  make   such   order   as    shall   seem  just  for  impounding   all 
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or  any  part  of  the  interest  of  the  beneficiary  by  way  of  indemnity  to  the 
trustee. 

In  order  to  brin^^  a  case  within  the  section  there  mnst  be  complicity  on  the 
part  of  the  c.  q.  t.  ma,  breach  of  trust,  not  merely  concurrence  in  an  invest- 
ment which  is,  but  is  not  known  to  him  to  be,  a  breach  of  trust :  Lewin  on 
Trusts,  10th  ed.,  1121,  citing  He  Somerset,  8.  v.  Pouleit,  (1894)  1  Ch.  231,  265, 
C.  A. ;  and  such  complicity  must  be  actual  and  not  constinictiye  only :  Lewin, 
1122;  Be  Somerset,  sup.;   and  see  Mara  y.  Browne,  (1895)  2  Ch.  69,  93; 

(1896)  1  Ch.  199,  0.  A. ;  Bolton  v.  Curre,  (1895)  1  Ch.  544;  or  subseouently 
to  the  inyestment  and  in  reliance  on  the  trustees :  Henderson  y.  if.,  2  ^.  1295 
(Ct.  of  Sess.). 

The  words  *'  in  writing  *'  in  the  commencement  of  the  section  refer  only  to 
the  word  "consent,"  and  not  to  the  words  "instigation"  or  "request": 
Oriffith  V.  Hughes,  (1892)  3  Ch.  105 ;  Be  Somerset,  sup. ;  Mara  y.  Brovme,  sup. 

And  see,  as  to  the  effect  of  the  section  generally,  Lewin,  1121  e^  seq, ;  as  to 
the  right  of  the  trustee  to  impound  as  asainst  an  assignee  for  yalue,  Willett 
y.  Finlay,  29  L.  R.  Ir.  156,  497 ;  as  to  Sie  discretion  of  the  Court  and  as  to 
the  right  to  impound  where  the  interest  of  the  c.  q,  t.  is  not  immediate, 
Bolton  y.  Curre,  (1895)  1  Ch.  544, 549 ;  as  to  the  regard  to  be  paid  to  the  fact 
that  the  interest  of  a  feme  covert  is  subject  to  restraint  on  anticipation, 
Griffith  V.  Hughes^  sup.;  Bolton  y.  Curre,  sup,;  Bicketts  y.  B.,  64  L.  T.  263; 
and  as  to  the  extent  of  the  liability  of  the  c.  q.  t,,  Chillinqworth  y.  Chambers, 
ri896)  1  Ch.  685,  707,  C.  A. ;  Mara  y.  Browne,  (1895)  2  Ch.  69,  92,  93 ;  and 
lor  a  case  in  which  the  Court  at  the  trial  gaye  leaye  to  Deft  trustees,  without 
going  into  eyidence,  to  apply  in  Chambers  with  reference  to  enforcing  their 
rights  (if  any)  to  indemnity  against  the  tenant  for  life,  Be  Holt,  Be  Bollason, 
H,  y.  H.,  (1897)  2  Ch.  525;  and  see  form  of  order,  sup,  p.  1125. 

EXOIJSS  FOB  BBEAOH  OP  TBTJ8T  TTin)EB  JT7DICIAL  TBUSTSES  AOT,  1896. 

By  sect.  3  of  the  Judicial  Trustees  Act,  1896  (59  &  60  Y.  c.  35),  "  If  it 
apx>ears  to  the  Court  that  a  trustee,  whether  appointed  under  this  Act  or  not, 
is  or  may  be  personally  liable  for  any  breach  of  trust,  w])^ther  the  transaction 
alleged  to  be  a  breach  of  trust  occurred  before  or  after  the  passing  of  this 
Act,  but  has  acted  honestly  and  reasonably,  and  ought  fairly  to  be  excused 
for  the  breach  of  trust,  and  for  omitting  to  obtain  the  directions  of  the  Court 
in  tlie  matter  in  which  he  committed  such  breach,  then  the  Court  may  relieye 
the  trustee  either  wholly  or  partly  from  personal  liability  for  the  same." 

On  an  application  under  this  section,  the  Court  must  be  satisfied,  by  proper 
eyidence,  that  the  trustee  has  acted  reasonably  as  well  as  honestly:  Be 
Turner,  (1897)  1  Ch.  536;  Be  Stuart,  (1897)  2  Ch.  583 ;  Be  De  Clifford,  De  G. 
V.  Quilter,  (1900)  2  Ch.  707  (Form  16,  sup.  p.  1147);  and  the  burden  of 
showing  that  he  acted  honestly  and  "reasonably"  lies  on  him:  Be  Stuart, 

(1897)  2  Ch.  583. 

In  dealing  with  the  question  of  reasonableness,  the  Court  will  consider 
whether  a  prudent  man  would  haye  disposed  of  the  trust  property  in  the 
manner  complained  of  if  it  had  been  his  own :  Be  Turner,  (1897)  1  Ch.  536 ; 
and  see  Be  Orindey,  (1898)  2  Ch.  593,  C.  A. ;  and  will  not  fayour  a  trustee 
who,  in  making  an  inyestment  upon  mortgage,  has  omitted  to  obtain  a 
yaluation  in  accordance  with  the  requirements  of  sect.  8  of  the  Trustee  Act, 
1893  (56  &  67  V.  c.  53),  v.  sup.  p.  1149 :  Be  Stuart,  (1897)  2  Ch.  583. 

The  Court  will  not  excuse  a  trustee  merely  because  he  relied  on  the  adyioe 
of  his  Bolr  as  to  the  yalue  of  property  proposed  as  a  security :  Be  Stuart,  (1897) 
2  Ch.  583;  and  see  Be  Turner,  (1897)  1  Ch.  536;  nor  because  he,  being  a 
la3nnan,  has  acted  on  the  adyice  of  nis  co-trustee  who  is  a  solr  (though  he 
may  in  such  case  be  entitled  to  be  indemnified) :  Be  Turner,  (1897)  1  Ch. 
536;  and  see  Wynne  y.  Tempest,  W.  N.  (97)  p.  43;  nor  an  executrix  and 
trustee  who,  acting  under  the  adyice  of  a  friend,  a  commission  a^ent,  post- 
poned sale  of  bank  shares  and  shares  in  limited  cos.  not  suitable  for  inyestment 
of  trust  funds:  Be  Barker,  Bavenshaw  y.  B.,  77  L.  T.  712;  46  W.  E.  296; 
but  relief  has  been  granted  by  the  Court 

— ^where  trustees,  erroneously  assuming  that  they  had  a  power  of  sale,  sold 
leaseholds  and  thereby  diminished  the  income  of  the  tenant  for  Hfe,  though 
the  sale  would  haye  been  a  proper  one  had  they  in  fact  possessed  a  power  of 
sale:  Perrins y.  Bellamy,  (1899)  1  Ch.  797,  C.  A. ; 

— and  where,  on  the  construction  of  the  will,  exors  and  trustees  reason- 
ably thought  tiiat  it  was  not  their  duty  to  oaU  in  a  small  outstanding 
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debt,  the  smallneffi  of  the  amount  being  treated  as  a  drcmnstance  in  thdr 
favour  in  considering  whether  they  ought  to  have  obtained  the  directions  at 
the  Court :  Re  Qrin&y^  (1898)  2  Ct.  593,  C.  A. ; 

— ^where  an  exor,  haying  good  reason  to  suppose  that  the  estate  was  solyent 
and  of  large  amount,  paid  siuns  on  account  of  income  to  maintain  the  testa- 
tor's widow  and  familj,  and  large  defalcations  by  the  testator  afterwards 
came  to  light  (relief  bemg  limited  to  payments  made  before  the  issue  of  the 
writ) :  see  Re  Kay,  (1897)  2  Ch.  618 ; 

— where  an  exor,  acting  honestly  and  reasonably,  has  refrained  from  suing 
for  a  debt  which  he  bon^  fide  belieyes  to  be  irrecoyerable :  Re  RoherUy  76  L.  £ 
479 ;  and  see  jBc  Barker,  77  L.  T.  712 ;  46  W.  R.  296  ; 

— ^where  the  trustees  relied  on  the  fklse  statement  of  solrs  of  good  repute : 
Re  De  Clifford,  sup. 

The  section  applies  to  a  devastavit  by  an  exor ;  but  the  Court  bears  in  mind 
that  a  prudent  and  reasonable  exor  ought  to  advertise  for  cLums  under 
22  &  23  Y.  c.  35,  as  soon  as  possible:  Re  Kay,  (1897)  2  Ch.  518. 

STATUTES  OF  LDOTATIOK. 

Express  trusts  were  not  within  the  Statute  of  Limitations :  Lewin,  1052, 
1053,  1079;  and  now  by  the  Jud.  Act,  1873,  s.  25  (2),  "No  claim  of  a  c.  q.  t 
against  his  trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of 
any  breach  of  such  trust,  shall  be  held  to  be  barred  by  any  Statute  of  limita- 
tions '' :  see  Edwards  v.  Warden,  1  App.  Ca.  281 ;  Smith  y.  8,,  Ir.  Bep. 
10  Ea.  273. 

Altnough  as  between  the  c.  q,  t.  and  a  stranger  the  claim  of  the  c.  q,  t.  ib 
barred  by  lapse  of  time  operatmg  against  his  trustee,  lapse  of  time  is  no  bar 
as  between  c.  q,  t,  and  trustee :  Re  Croea,  Harston  y.  Tenison,  20  Ch.  B.  109, 
CA. 

A  security  by  way  of  trust  for  sale  is  a  mortgage  for  the  purpose  of  limita- 
tions ;  but  when  the  property  has  been  sold  under  the  deed,  an  express  trust 
arises  as  to  the  surplus  :  Locking  v.  Parker,  8  Ch.  30 ;  and  see  Re  Alison,  11 
Ch.  D.  284,  C.  A. ;  Rochefoucauld  v.  Boustead,  (1897)  1  Ch.  196,  C.  A. 

But  a  mortgagee  selling  imder  the  ordinary  power  of  sale  is  not  an 
express  trustee  of  the  ascertained  surplus  proceeds :  Banner  v.  Berridge,  18 
Ch.  D.  254. 

Under  an  express  trust  to  pay  legacies  from  land,  the  daim  was  not* 
barred  by  the  statute  as  against  the  trustee's  estate :  Watson  y.  Saul,  1  Giff. 
188 ;  5  Jur.  N.  S.  404 ;  Obee  v.  Bishop,  1  D.  F.  &  J.  137  ;  and,  by  the  Beal 
Property  Limitation  Act,  1874  (37  &  38  Y.  c.  57),  s.  10,  no  action  shall  be 
brought  to  recover  any  money  or  legacy  charged  on,  or  pa3rable  out  of,  land 
or  rent  secured  by  express  trust,  or  to  recover  any  arrears  of  rent,  or  of 
interest  in  respect  of  any  money  or  legacy  so  charged  or  payable,  and  so 
secured,  except  within  the  time  within  which  the  same  would  be  recoverable 
if  there  were  not  any  such  trust.  Under  this  section,  if  an  annuity  secured 
by  an  express  trust  has  remained  impaid  for  more  than  twelve  years,  no 
arrears  can  be  recovered,  but  the  right  to  future  payments  is  not  affected : 
ffughes  v.  Coles,  27  Ch.  D.  231. 

A  claim  against  an  exor  personally  for  a  devastavit  is  barred  after  six 
years :  Re  Oale,  Blake  v.  G,,  22  Ch.  D.  820 ;  Re  Hyatt,  Bowles  v.  i7.,  38 
Ch.  D.  609 ;  Thome  v.  Kerr,  2  K.  &  J.  54 ;  though  he  may  be  liable  after 
that  period  for  breach  of  trust  in  an  action  for  admon  of  the  estate :  Re 
Marsden,  Bowden  v.  Layland,  26  Ch.  D.  783 ;  Re  Baker,  Collins  y.  Rhodes, 
20  Ch.  D.  230,  C.  A. ;  Re  Birch,  Roe  v.  B,,  27  Ch.  D.  622 ;  but  see  the 
Trustee  Act,  1888,  s.  8,  in/, ;  and  an  exor  cannot,  when  called  upon  to  account, 
set  up  his  own  devastavit  as  a  defence  and  then  claim  the  benefit  of  the 
Statute  of  Limitations :  Re  Hyatt,  sup. 

As  to  implied  trusts  being  barred  by  lapse  of  time,  see  Henderson  y.  Atkins, 
28  L.  J.  Ch.  913;  Re  Davis,  Evans  v.  Moore,  (1891)  3  Ch.  119,  C.  A. ;  as  to 
trustee's  exor  claiming  the  statute,  Brittlehank  v.  Goodwin,  6  Eq.  545 ;  Char, 
Commrs,  v.  Wyhrants,  2  J.  &  Lat.  182  ;  Banner  v.  Berridge,  sup, ;  Churcher 
y.  Martin,  42  Ch.  D.  312 ;  and  that  the  trusteeship  of  exors  created  by  the 
Executors  Act,  1830  (11  G.  lY.  &  1  W.  IV.  c.  40),  does  not  constitute  exors 
express  trustees.  Re  Lacy ;  Royal  Geiieral  Theatrical  Fund  Assoc,  y.  Kydd, 
(1899)  2  Ch.  149 ;  and  as  to  what  is  an  express  trust,  Mutlow  y.  Bigg^  18 
Eq.  246;  Lewin,  1069,1070;  Re  Davis,  sup, ;  Re  Barker ^  Buxton  y,  CampMl^ 
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(1892)  2  Ch.  491 ;  Lewin,  1070 ;  Soar  v.  Aahwell,  (1893)  2  Q.  B.  390,  0.  A. ; 
Rochefoucauld  v.  Boustead,  (1897)  1  Ch.  196,  0.  A. ;  Trevor  v.  Hutchins,  76 
L.  T.  183 ;  lb.  636,  C.  A. ;  Be  Dixon,  Heynes  y.  D. ;  and  as  to  the  extension 
of  the  doctrine  of  express  trust  to  cases  in  which  persons  assume  to  act  as 
trustees,  or  knowingly  receive  trust  money,  so  that  a  denial  of  trusteeship 
by  them  would  be  fraudulent,  see  Soar  v.  Ashwtlly  mp,;  Bochefoucatdd  v. 
Boustead,  sup, ;  Re  Dixon,  sup. 

And  whemer  an  express  trust  is  necessarily  confined  to  one  in  writing, 
quosre:  Be  Sands  to  Thompson,  22  Ch.  D.  614,  617,  per  Fry,  J.,  observing  on 
Pe^rev.  P.,  1  Drew.  371. 

A  resulting  trust  for  the  heir-at-law,  arising  on  the  face  of  the  will,  is  an 
express  trust  within  3  &  4  W.  IV.  c.  27,  s.  25 ;  Patrick  y.  Simpson,  24  Q.  B. 
D. 128. 

A  conyeyanoe  of  land  to  trustees  for  a  term  of  years  upon  trust  to  raise 
specific  sums  of  money  is  an  express  trust  within  s.  10  of  the  Beal  Property 
Limitation  Act,  1874  (37  &  38  V.  c.  67) :  Williams  y.  W.,  In  re  HaHUy,  W. 
y.  Jones,  (1900)  1  Ch.  152;  and  the  right  to  raise  one  of  the  sums  when 
the  statute  has  run  in  respect  to  it  is  not  preserved  by  the  success  of  an 
action  in  respect  of  the  other  sum :  WUliams  y.  W.,  In  re  Hartley,  W.  v. 
Jones,  (1900)  1  Ch.  152. 

As  to  the  distinction  between  a  mere  charge  and  an  express  trust,  and  that 
a  chai^  in  form  may  be  an  express  trust  in  fact,  as  in  tne  case  of  a  charge 
coupled  with  a  duty,  see  Ounningliam  y.  FoU,  3  App.  Oa.  974;  Lewin, 
1071,  1072. 

Administratrix  also  c.  q,  t.  was  entitled  after  twenty-seven  years,  and 
a  failure  to  prove  for  it  under  a  decree,  to  a  sum  of  trust  money  properly 
lent  to  her  intestate,  and  covenanted  by  him  to  be  paid :  Coxwell  v.  Frank" 
linsky,  12  W.  R.  1072 ;  11 L.  T.  153 ;  moneys  received  by  a  solr  for  a  client  are 
not  held  on  an  express  trust :  Waison  v.  Woodman,  20  Eq.  721 ;  secus  where 
received  under  a  power  of  attorney :  Burdick  v.  Oarrick,  5  Ch.  233 ;  or  where 
the  solr  has  received  the  money  knowing  that  it  was  bound  by  a  trust :  Be 
Bell,  Lake  v.  B.,  34  Ch.  D.  462;  Soar  y.  Ashwdl,  (1893)  2  Q.  B.  390,  C.  A. ; 
and  see  Be  Dixon,  sup. ;  so  that  the  relation  of  trustee  and  c.  q.  t.  is  thus 
Buperadded  to  that  of  principal  and  agent :  Power  y.  P.,  13  L.  B.  Ir.  281. 

A  person  who  had  received  rents  ostensibly  as  agent  for  the  true  heir,  when 
ascertained,  was  held  to  have  constituted  himself  a  trustee,  so  that  the 
Statute  of  Limitations  would  not  run  in  his  favour  as  against  the  heir : 
Lyell  V.  Kennedy,  14  App.  Ca.  437 ;  and  see  Lewin,  1108,  1109. 

Where  a  trui^^ee  receives  money  not  belonging  to  the  c.  a.  t.,  but  which 
the  c.  q.  t.  can  claim  as  his  own  on  the  ground  of  fraua  {e.g.,  where  a 
director  receives  a  bribe),  the  statute  will  run  from  the  time  when  the  fraud 
was  discovered :  Met.  Bank  v.  Heiron,  5  Ex.  D.  319,  C.  A. 

And  in  favour  of  directors  who  pay  dividends  out  of  capital,  the  statute 
win  not  run  so  long  as  they  continue  in  office :  Be  Sharpe,  Masonic  Life  Ass, 
V.  Sharpe,  (1892)  1  Ch.  154,  0.  A. ;  Flitcroft's  Case,  Be  Exchange  Bkg.  Co.,  21 
Ch.  D.  519,  C.  A. 

Where  a  right  of  contribution  between  co-trustees  arises  by  reason  of  a 
breach  of  trust  {v.  sup.  p.  1135),  as  they  are  in  the  position  of  sureties  tn^fr  se, 
the  principle  of  Wolmershausen  v.  Qullick,  (1893)  2  Ch.  514,  applies,  and  time 
does  not  begin  to  run  as  between  them  until  the  claim  of  the  c.  q.  t.  has  been 
estabhshed  against  them  :  Bohinson  v.  Harkin,  (1896)  2  Ch.  415. 

In  a  suit,  after  long  time,  and  the  death  of  all  the  trustees,  as  to  breach  of 
trust,  inquiries  only  were  directed,  and  the  Master  was  to  report  specially,  if 
miable  to  proceed :  Kirkman  v.  Booth,  11  Beav.  273,  282. 

As  to  how  far  lapse  of  time  is  a  defence,  see  Bright  v.  Legerton,  2  D.  F.  & 
J.  606:  Woodhouse  v.  W.,  8  Eq.  514;  Sleeman  v.  Wilson,  13  Eq.  36;  Be 
Sharpe,  sup. ;  and  that  mere  lapse  of  time  is  not  per  se  a  bar  in  a  case  of 
express  trust,  see  Bochefoucauld  v.  Bov^stead,  (1897)  1  Ch.  196,  C.  A.  A  bill 
for  account,  filed  twenty  years  after  the  estate  had  been  distributed,  was 
dismissed,  but  without  costs,  the  trustees  having  no  accounts  or  vouchers : 
Payjie  v.  Evens,  18  Eq.  356. 

By  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  1,  which 
came  into  operation  on  the  1st  Jan.  1879,  the  usual  time  for  barring  actions 
as  to  land  is  reduced  from  twenty  years  to  twelve,  and  the  other  periods  are 
^milarly  shortened. 
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TBUBTEB  ACT,  1888,  SECT.  8. 

By  the  Trustee  Act,  1888,  s.  8,  in  any  action  or  other  proceeding  after  Ist 
Jan.,  1890,  against  a  trustee,  or  person  claiming  through  him,  to  recover 
money  or  other  property,  and  to  which  no  existmg  Statute  of  LimitationB 
applies,  *'  except  where  the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust,  to  which  the  trustee  was  party  or  pnvy,  or  is  to  recover 
trust  property,  or  the  proceeds  thereof,  still  retained  by  ttie  trustee,  or  pre- 
viously received  by  him  and  converted  to  his  use,"  the  Deft  is  enabled  **  to 
plead  the  lapse  of  time  as  a  bar  in  the  like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in  an  action  for  money  had  and  received"; 
but  there  is  a  proviso  that  the  statute  is  not  to  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  beneficiary  shall  be  an 
interest  in  possession. 

As  to  the  effect  of  the  section,  see  Lewin,  1079  et  eeq.  It  is  available  in  aid 
of  a  trustee  against  whom  an  action  is  brought  in  respect  of  investments 
negligently  made,  or  neglect  to  convert  trust  property,  or  other  improper 
dealing  therewith,  more  than  six  years  previously :  Be  Boioden,  Andrew 
V.  Cooper,  45  Ch.  D.  444,  per  Pry,  Ij.J.  ;  fte  Swaitiy  8.  v.  Bridgeman,  (1891) 
3  Ch.  233 ;  or  failure  to  call  the  same  in  :  Be  Taylor,  Atkinson  v.  L<yrd,  81 
L.  T.  812 ;  and  as  to  the  meaning  of  the  expression  "  converted  to  his  use,'* 
see  Moore  v.  Knight,  (1891J  1  Ch.  547;  Mara  v.  Browne,  (1895)  2  Ch.  69,  87, 
88 ;  Be  Oumey,  Mason  v.  Mercer,  (1893)  1  Ch.  590,  where,  in  the  absence  of 
fraud,  a  trustee  who  had  advanced  funds  to  a  mortgagor  to  pay  off  a  debt  to 
a  bank  in  which  the  trustee  was  a  partner  was  entitled  to  set  up  the  statute. 

A  trustee  will  not  be  deprived  oi  the  benefit  of  the  section  because  the  Pit 
has  been  defrauded  by  some  other  person  in  respect  of  the  matter  complained 
of :  Thorne  v.  Heard,  (1894)  1  Ch.  699,  C.  A. ;  (1895)  A.  C.  495,  H.  L. 

As  to  the  exception  of  cases  to  whidi  no  **  existing  statute  of  limitations  " 
is  applicable,  see  Be  Swain,  (1891)  3  Ch.  233;  Bohinson  v.  Earkin,  (1896) 
2  Ch.  415. 

The  words  **  still  retained  "  are  to  be  referred  to  the  point  of  time  at  which 
the  action  for  breach  of  trust  is  brought :  Thome  v.  Heard,  (1894)  1  Ch. 
606,  613 ;  (1895)  A.  C.  503 ;  and  see  How  v.  Earl  WinterUm,  (1896)  2  Ch. 
626,  C.  A. ;  Be  Page,  ri893]  1  Ch.  304. 

Where  a  husband  lorcibly  retained  the  money  of  his  wife,  who  did  not 
acquiesce  in  the  retention,  the  case  was  held  to  fall  within  the  second  excep- 
tion :   Wassell  v.  LeggaU,  (1896)  1  Ch.  554. 

A  director  of  a  co.  who  misapplies  moneys  of  the  co.  which  have  come  to  his 
hands  is  a  trustee  within  the  section:  Be  Lands  Allotment  Co,,  (1894)  1  Ch. 
616,  C.  A. ;  and  Be  Sharpe,  (1892)  1  Ch.  154,  C.  A. ;  but  not  so  a  trustee  in 
bankruptcy :  Be  Cornish,  (1896)  1  Q.  B.  99,  C.  A. ;  and  see  Be  Mansd,  W.  N. 
(92)  32. 

Time  under  the  statute  be^s  to  run  when  the  breach  of  trust,  as  by  im- 
proper investment  or  otherwise,  is  committed :  Thome  y.  Heard,  (1894)  1  Ch. 
599,  605;  Moore  v.  Knight,  (1891)  1  Ch.  547;  Be  Swain,  (1891]  3  Ch.  233; 
except  only  in  the  case  of  concealed  fraud,  when  time  runs  from  tne  discovery 
of  the  fraud  under  the  doctrine  of  equity  adverted  to  in  Lewin,  10th  ed., 
pp.  1059,  1066,  1070. 

By  virtue  of  the  proviso  above  stated,  it  may  occur  that  a  tenant  for  life 
is  barred  by  the  lapse  of  six  years  from  the  time  when  a  breach  of  trust  was 
committed,  but  that  those  m  remainder  are  still  entitled  to  sue:  see  Be 
Somerset,  (1894)  1  Ch.  231,  C.  A. ;  (see  form  of  judgment,  sup,  p.  1144) ;  Be 
Tumer,  (1897)  1  Ch.  536 ;  Want  v.  Campain,  9  Times  L.  E.  254 ;  (see  form 
of  judgment,  sup,  p.  1143) ;  Collings  v.  Wade  (1896),  1 1.  B.  340,  352. 

Where  a  married  woman  was  entitled  imder  a  settlement  to  an  interest 
during  the  joint  lives  of  herself  and  her  husband,  and  also  under  a  resulting 
trust  to  a  reversionary  life  interest  after  the  decease  of  her  husband,  the  last- 
mentioned  interest  aid  not  become  an  *' interest  in  possession"  until  the 
death  of  the  husband :  Mara  v.  Browne,  (1895)  2  Ch.  69,  per  Nortii,  J, ; 
S,  C,  (1896)  1  Ch.  199,  C.  A. 

Payment  of  interest  in  respect  of  an  improper  investment  by  the  trustees 
to  the  tenant  for  life  cannot  be  treated  as  an  admission  by  them  of  liability» 
so  as  to  deprive  them  of  the  benefit  of  the  statute :  Be  Somerset,  (1894)  1  db. 
231,  0.  A. 
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MAKRTET)  WOMEN. 

As  to  whether  a  marriad  woman  can  lose  her  rights  by  lapse  of  time  and 
acquiescence  in  breaches  of  trust,  see  Derhishtre  v.  Home,  3  D.  M.  &  G.  80 ; 
Baviea  v.  Hodgson,  26  Beav.  177  ;  and  see  Conquesfs  Case,  1  Ch.  D.  334. 

With  respect  to  property  as  to  which  she  is  restrained  from  anticipation, 
she  cannot  waive  her  rights  by  consenting  to  or  urging  the  breaches :  Smith 
V.  French,  2  Atk.  243 ;  Fletcher  v.  Oreen,  33  Beav.  426 ;  or  by  admission : 
LcLdy  Bateman  t.  Faber,  (1898)  1  Ch.  144,  C.  A. ;  even  where  she  has  been 
guilty  of  fraud :  Cahill  v.  C\,  8  App.  Ca.  420, 427 ;  Cahilly,  Martin,  5  L.  R.  Ir. 
227 ;  7  L.  R.  Ir.  361 ;  Re  QlanvHl,  EUis  v.  Johnson,  31  Ch.  D.  632,  C.  A. ; 
Stanley  y.  S.,  1  Ch.  D.  689;  Thtmiaa  v.  Price,  46  L.  J.  Ch.  761;  eeeue, 
where  she  has  confirmed  the  consent  after  her  husband's  death  :  Smith  v. 
French,  sup,  ;  but  she  may  be  bound  under  the  Trustee  Act,  1893,  s.  46,  sup, 
p.  1152. 

But  as  to  separate  property  which  she  has  power  to  dispose  of,  she  can  be 
barred  by  acquiescence:  Jones  v.  Higgina,  2  llq.  638 ;  Romey  v.  Unwin,  2  K, 
&  J.  138;  and  see  Lewin,  1120,  1138;  and  the  Court  can,  on  behalf  of  a 
married  woman  entitled  in  reversion,  consent  to  a  compromise  of  the  suit  to 
repair  a  breach :  Wall  v.  Rogers,  9  Eq.  68. 


Section  III. — Bbeach  of  Trust — Wilful  Default — Ohabging 

WITH  Interest  or  Profits. 

1.  Inquiry  as  to  wilful  Default — Bankrupt  Trustee. 

Let  the  following  &c. : — 1.  An  account  of  all  such  of  the  moneys  or 
funds  comprised  in  the  indenture  dated  &c.,  or  from  time  to  time  sub- 
ject to  the  trusts  thereof,  as  have  been  possessed  or  received  by  the 
Deft  C.  [bankrupt'],  or  by  any  person  &c.y  or  which  might  without  his 
wilful  (neglect  or)  default  have  been  so  possessed  or  received,  and  of 
hiB  dealings  with,  and  investments  of,  such  moneys  or  funds,  and  of 
hia  application  and  disposition  thereof,  and  of  the  dividends,  interest, 
and  annual  proceeds  thereof ;  2.  An  inquiry  whether  anything  and  what 
is  due  from  the  Deft  or  his  estate  in  respect  thereof. — ^Adjourn  &c. — 
Welch  V.  CkandUr,  M.  R.,  10  March,  1857,  B.  763. 

Por  decree  setting  aside  a  lease  renewed  by  a  trustee  in  his  own  name, 
with  an  account  of  profits,  and  charging  wilful  default,  see  Qriffin  v.  6^.,  1 
Sch.  &  L.  364 ;  and  for  similar  decrees  (with  allowance  for  improvement), 
Drew  V.  Power,  Ih.  198 ;  MoUoy  v.  Irwin,  lb.  314,  et  v.  inf.  p.  1164.  For 
Forms  of  Orders  charging  wilful  defaiilt  generally,  see  Chap.  XLIY., 
'•  Adionistration." 


2.  Further  Order  for  leave  to  prove  for  the  Balance. 

Let  the  Pit  be  at  liberty  to  go  in  and  prove  against  the  estate  of  the 
Deft.  0.,  the  bankrupt,  under  the  adjudication  in  bankruptcy  against 
the  said  Deft,  for  the  sum  of  £ — ,  the  balance  appearing  by  the 
Master's  certificate  dated  &o.,  to  be  due  from  him  or  his  estate  in  respect 

VOL.  n.  4  f 
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of  the  money  or  funds  comprised  in  the  indenture  dated  &c.,  or  at  any 
time  subject  to  the  trusts  thereof,  and  also  for  the  dividendsy  interest, 
and  annual  proceeds  thereof,  and  for  the  Pit's  costs  in  this  action,  to 
be  taxed  &c. ;  but  so  as  not  to  disturb  any  dividend  already  declared. 
—Liberty  to  apply.— fF«fcA  v.  Chandler,  M,  E.,  16  Feb.  1858,  B.  599. 


3.  Inquiry  if  Executors  might  have  recovered  Trust  Moneys. 

An  inquiry  what  part  of  the  personal  estate  comprised  in  and 
assigned  by  the  indenture  of  settlement  dated  &c.  came  to  the  hands  of 
8.  and  B.,  the  trustees  of  the  said  settlement,  and  what  funds  were  in 
the  hands  of  the  said  trustees  at  the  death  of  E.,  the  testatrix  in  &c., 
and  what  has  become  of  all  such  f  imds  as  came  to  the  hands  of  the  said 
trustees,  and  whether  the  same  or  any  and  which  of  them  might  have 
been  recovered  from  the  said  trustees  by  M.  and  T.,  the  exors  of  the 
said  E.,  after  the  decease  of  the  said  E. — Taylar  y.  Millinyton,  Y.-C.  W., 
20  Jan.  1857,  B.  646. 


4.  Trustee  to  bring  into  Court  Trust  Funds  misappropriated  by 
Insolvent  Co-trustee^  with  Interest^  and  to  prove  against  his 
Estate, 

Let  the  Deft  F.,  on  or  before  &c.,  lodge  in  Court,  as  directed  in  the 
schedule  hereto,  the  sum  of  £1,500,  together  with  interest  thereon  at 
the  rate  of  £4  p.  c.  per  ann.  from  the  —  day  of  — ^  the  date  of  the 
issue  of  the  writ ;  but  the  said  Deft  is  to  be  at  liberty  to  prove  for  the 
amount  so  to  be  paid  by  him  against  the  estate  of  the  Deft  H.  [insoU 
vent], — [^Add  Lodgment  Schedule,  Form  No,  3.] — See  Thompson  v. 
Finch,  M.  E.  18  April,  1856,  B.  945,  S,  C,  22  Beav.  316 ;  8  D.  M.  & 
G.  560; 

As  to  liability  of  exors  and  trustees  for  the  acts  and  defaults  of  each  other, 
V,  sup,  p.  1129.    As  to  rate  of  interest,  v,  p.  1164. 


5.  Inquiry  as  to  Employment  of  Balances, 

^*  An  inquiry  how  and  in  what  manner  the  personal  estate  of  the 
testator  possessed  by  (come  to  the  hands  of)  the  Deft  0.  has  been  em- 
ployed by  him,  and  what  balances  in  respect  thereof  have  remained  in 
his  hands,  and  during  what  times  respectively." — Mumford  v.  Cooke, 
M.  E.,  3  Dec.  1807,  B.  81 ;  Wyeth  v.  HiU,  V.-O.  M.,  2  Nov.  1871,  B. 
2657. 

6.  Inquiry  as  to  Executor^s  Balances, 

An  inquiry  whether  the  Deft  [exor  and  trustee']  has  from  time  to  time 
had  any  and  what  balances,  part  of  the  testator's  assets,  in  his  hands; 
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And  if  BO,  during  what  time  and  under  what  circumBtances. — White  y\ 
Kingy  V.-O.  K.,  18  Feh.  1862,  B.  331  ;  Gee  v.  Mahood,  L.  JJ.  for 
V.-C.  W.,  24  Feb.  1873,  A.  712. 


t  7.  Interest  on  Balances  left  in  Bankers^  Sands. 

''And  Declare  that  the  DeftB  W.  and  L.,  the  ezors  of  the  testatrix, 
are  to  be  charged  with  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the 
sum  of  £ — ,  the  balance  in  their  hands  on  account  of  the  general  per- 
sonal estate  of  the  testatrix  on  the  —  day  of  — ,  being  one  year  from 
the  death  of  the  testatrix,  from  that  day  up  to  the  time  of  payment, 
and  on  the  respective  sums  of  &c.,  the  respective  balances  in  the  hands 
of  the  last-named  Defts,  on  account  of  the  general  personal  estate  of 
the  testatrix  since  the  said  —  day  of  —  up  to  the  time  of  payment,  and 
interest  o^  the  sum  of  £ —  at  the  same  rate,  from  the  —  day  of  —  to 
the  time  of  pa3rment  thereof,  which  sum  was  received  by  the  last- 
named  Defts  in  respect  of  L.'s  mortgage ;  And  Declare,  that  the  Defts 
are  entitled  to  retain  the  interest  which  has  from  time  to  time  been 
allowed  by  the  bankers  of  such  Defts  on  account  of  the  money  in  their 
hands,  forming  part  of  the  general  estate  of  the  testatrix ;  And  Let  W. 
and  L.,  on  or  before  the  —  day  of  — ,  lodge  in  Court  &c.,  the  total 
amount  due  from  the  last-named  Defts  in  respect  of  interest  on  the 
before-mentioned  balances,  and  on  the  said  sum  of  £ —  as  aforesaid." — 
[^Add  Lodgment  Schedule,  Form  No.  3.] — See  Williams  v.  W,j  L.  JJ., 
23  April,  1853,  B.  729. 


8.  Interest  on  Balances  retained  since  last  Order. 

Let  an  inquiry  be  made  whether  any  and  what  balances  have,  since 
the  date  of  iJie  order  dated  &c.,  been  improperly  retained  by  the  Pits, 
the  exors  of  the  will  of  the  testator,  in  their  hands  belonging  to  his 
estate ;  And  Let  interest  be  computed  on  such  balances  (if  any)  at  the 
rate  of  £4  p.  c.  per  ann.,  from  the  end  of  each  year  since  the  date  of 
the  said  order ;  And  Let  the  Pits  be  charged  with  the  total  amount  due 
in  respect  of  such  interest." — Butler  v.  Lowe,  V.-O.  K.,  6  Aug.  1857, 
A.  1466. 


9.  Direction  for  Annual  Bests  and  Compound  Interest. 

AcooxTNTS  of  personalty — ''And  Let  the  balance  of  the  residuary 
personal  estate  of  the  testator  in  the  hands  of  the  Deft  W.,  at  the  death 
of  G.  [^the  life  tenant^  be  ascertained ;  And  Let  annual  rests  be  made  of 
the  dear  balance  of  such  personal  estate  in  the  hands  of  the  Deft  W. 
since  the  death  of  the  said  0. ;  And  Let  interest  be  computed  on  the 
balance  which  shall  be  ascertained  as  aforesaid  at  the  rate  of  £5  p.  o. 
per  ann.,  and  in  making  sudi  annual  rests  (except  the  first)  the  interest 
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of  each  preceding  balance  is  to  be  included  in  the  balance  then  stated, 
BO  as  to  charge  the  said  Deft  with  compound  interest  thereon." — 
Account  of  rents  and  profits  since  the  death  of  the  said  0.  receiTod  bj 
Defts  W.  and  8.  &c. ;  '^  And  in  taking  such  account,  annual  rests  are  to 
be  made  of  the  clear  balance  of  such  rents  and  profits  in  the  hands  of 
the  Deft  W. ;  And  Let  interest  be  computed  on  such  respectiYe  balanoes 
at  the  rate  of  £5  p.  c.  per  ann. ;  And  in  making  such  annual  teeta 
(except  the  first)  the  interest  of  each  preceding  balance  is  to  be 
included  in  the  balance  then  stated,  so  as  to  charge  the  said  Deft  W. 
with  compound  interest  thereon." — Cotham  y.  West,  M.  £.,  21  Feb. 
1837,  A.  426;  1  Beav.  381. 

This  form  was  approyed  in  HeighingUm  y.  OrarU^  6  My.  &  C.  268. 

For  inquiry  what  balances  remained  in  the  hands  of  the  Deft  at  the  end  of 
twelye  months  after  the  testator's  death,  and  at  the  end  of  each  year,  after 
^ving  credit  for  sums  paid  or  adyanced  in  the  admon  of  the  estate,  with 
mterest  at  £4  p.  o.  on  the  balances  at  the  end  of  each  year,  with  annual  rests, 
and  the  Deft  to  be  charged  accordingly,  see  Knott  y.  Vottee,  M.  B.,  12  March, 
1852,  A.  945;  16  Beay.  77;  following  ffeighingtan  y.  Grant,  «up.,'*ezcept  as 
to  interest  at  £5  p.  c. ;  but  see  Cotham  y.  West^^  mp.  Form  9. 

For  similar  account  against  two  ezors,  with  mterest  at  £4  p.  c,  and  half- 
yearly  rests,  see  Smith  y.  Wilkinson,  L.  C,  9  Feb.  1798,  B.  363. 

For  decree  charging  exor  with  interest  at  £4  p.  c.  on  balances,  mixed  with 
his  own  moneys  at  his  banker's,  though  retained  to  pay  a  debt  believed  to  be 
due,  except  so  far  as  it  proyed  to  be  actually  payable,  and  declaring  that  such 
interest  would  be  distriDutable  as  income  of  the  testator's  estate,  see  Melland 
y.  Gray,  2  Col.  302. 

For  order  where  Deft,  an  exor,  and  his  co-Deft,  exor  of  a  deceased  exor, 
were  charged  with  interest  at  £5  p.  c.  on  balances  in  the  hands  of  the  exors, 
or  either  of  them,  at  the  end  of  each  year  since  the  testator's  death,  with 
annual  rests ;  but  the  amounts  paid  in  each  year  for  maintenance  of  an  infant 
legatee,  and  for  funeral  expenses  of  another  legatee,  on  account  of  their 
legacies,  to  be  allowed ;  such  Defts  to  pay  Pit's  costs  of  the  inquiries  for 
charging  them  with  interest,  and  ascertaining  the  balances,  and  consequent 
thereon,  see  Bucky,  Bowker,  M.  R.,  11  July,  1836,  A.  1094. 

For  direction  that  Deft  must  be  charged  with  interest  at  £4  p.  c.  per  ann.. 
on  proceeds  of  stock  (Pit's  specific  legacy)  sold  out  bj  trustee,  irom  the 
date  of  the  sale,  and  on  the  dividends  then  received,  with  an  inauiry  as  to 
the  exact  balance  due  with  simple  interest,  and  direction  for  allowance  of 
costs  in  a  former  suit  as  between  party  and  party  only,  and  deduction  of  the 
proportion  to  be  borne  by  the  other  specific  legacies,  and  Deft  to  be  charged 
witn  compound  interest  on  the  balance  at  4  p.  c.  per  ann.,  with  annual  rests, 
from  date  of  certificate  of  costs  in  the  former  suit,  see  Walrondy,  JF.,  M.  B., 
18  June,  1861,  B.  914 ;  29  Beay.  586. 

For  decree  declaring  the  exors  of  an  exor  trustee  chargeable  with  interest 
on  money  retained  by  him  for  his  own  use  under  a  mistake  as  to  his  right, 
and  fOT  payment  without  interest  (but  see  Be  ffulkes,  Powell  y.  H,,  33  Ch.  D. 
552),  of  sums  by  the  same  mistake  of  law  paid  to  other  persons,  see  SaUmarah 
y.  Barrett,  M.  E.,  20  June,  1862,  B.  1095 ;  8.  C,  31  Beay.  349 ;  and  see  Exp. 
Ogle  and  Pilling,  8  Ch.  711. 


10.  Employment  of  Assets  in  Trade — Defendant  charged  tcith  Profits 

or  Interest, 

Declabs  that  the  Defts  F.,  B.,  and  O.  are  bound  to  make  good  to 
the  testator's  estate  such  part  of  the  assets  of  the  testator  as  haye  been 
employed  by  the  said  Defts  in  trade,  together  with  all  profits  made  bj 
such  employment,  or  with  interest  at  the  rate  of  £5  p.  c.  per  ann.  on 
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wliat  has  been  so  employed ;  And  Let  the  following  &o. :  1.  An  inquiry 
what  part  of  the  testator's  assets  have  been  laid  out  or  employed  in  the 
oo-partnership  trade  carried  on  from  time  to  time  by  the  Defts  F.,  B., 
and  G.y  in  the  pleadings  named ;  2.  An  account  of  the  profits  which 
have  been  made  by  such  employment  of  the  testator's  assets :  And  in 
taking  such  account  regard  is  to  be  had  to  the  balances  stated  in  any 
settled  account,  in  case  it  should  be  found  for  the  benefit  of  the  (tes- 
tator's) estate  to  adopt  any  settled  account ;  8.  An  inquiry  whether  it  is 
for  the  benefit  of  the  testator^s  estate  to  elect  to  take  interest  at  £5  p.  c. 
per  ann.  on  the  amount  of  such  parts  of  the  testator's  estate  as  have 
been  employed  in  trade  as  aforesaid,  or  to  take  the  profits  which  hare 
been  made  by  such  employment  in  trade ;  Declare  the  Deft  the  execu- 
trix entitled  to  a  lien  on  the  partnership  property  for  the  amount  found 
to  have  been  so  employed,  with  interest  or  profits,  &c. — Flockton  y. 
Bunning^  L.  J.,  27  June,  1868,  A.  2291 ;  S,  C,  8  Ch.  333,  note  to  Vyse 
V.  Foster. 

For  decree  charging  trustees  with  interest  at  £5  p.  c.  on  balances  mixed 
with  their  own  moneys  and  used  in  their  business,  though  the  will  authorized 
investing  on  "  good  private  securities,"  see  WesU/very,  Chapman^  1  Col.  177, 
dtn/.  p.  11.65. 

For  inquiry  what  proportion  of  the  profits  received  by  Defts  from  their 
trades  was  properly  attributable  to  trust  moneys  emploved  therein,  see 
Docker  v.  Somes,  2  My.  &  K,  657 ;  and  for  account  of  exor  s  balances,  and 
declaration  that  they  ought  to  be  charged  with  the  profits  and  advantages 
made  by  them  of  testator's  estate,  while  employed  by  them  in  any  trade  or 
business  since  his  death,  see  Palmer  v.  Mitchell,  ib.  672. 


11.  Aceaunt  where  Trmteea  protected  by  Trustee  Acty  1888  (51  8f  52 

F.  c.  59),  8.  8. 

The  application  of  the  Pit  by  originating  summons  dated  &c.,  which 
upon  hearing  the  solrs  for  the  applicant  and  for  the  Defts  &g.,  And 
upon  hearing  counsel  &c.,  And  upon  reading  &c..  Let  the  following 
account  be  taken,  that  is  to  say :  An  account  of  the  moneys  in  the 
hands  of  E.  E.,  deceased,  and  the  Deft  J.  D.  or  of  either  of  them, 
on  the  (15  May,  1891 — being  a  date  six  years  anterior  to  the  date  of  the 
originating  summons)  in  respect  of  or  forming  part  of  the  share  of  the 
rente,  profits  and  income  of  the  real  and  personal  estate  of  the  testator 
B.  D.,  deceased,  to  which  E.  D.,  deceased,  was  entitled  under  the  will 
of  the  said  testator,  and  of  the  rents,  profits  and  income  of  the  testator's 
real  and  personal  estate  accrued  between  the  (17  May,  1891)  and  the 
(15  Feb.  1895)  (the  date  of  the  death  of  the  said  E.  D.)  and  received 
after  the  (17  May,  1891)  by  the  said  E.  E.  and  the  Deft  J.  D.  respec- 
tively ;  but  in  ascertaining  the  actual  amount  of  the  moneys  in  the 
hands  of  the  said  E.  E.  and  the  Deft  J.  D.  on  the  (17  May,  1891), 
any  payments  made  before  that  date  are  to  be  allowed  to  the  said 
E.  E.  and  the  Deft  J.  D. ;  And  the  Deft  J.  D.  by  his  counsel  admitting 
that  he  has  in  his  hands  (four  hundred  and  eighty-six  pounds)  ;  Let 
the  Deft  J.  D.  lodge  in  Court  as  directed  in  the  Schedule  hereto,  the 


1162  Trustees.  [chap.  xu» 

said  sum  of  (four  hundred  and  eighty-six  pounds). — ^Tax  the  costs, 
charges  and  expenses  of  the  Defts,  other  than  their  costs  of  the  said 
application,  of  the  execution  of  the  trusts  of  the  will  and  codicil  of  the 
testator  so  far  as  relates  to  the  income  of  the  testator's  estate  devised 
and  bequeathed  in  trust  for  the  said  E.  D.,  including  in  the  costs  of 
the  Deft  M.  B.  the  costs,  charges  and  expenses  of  the  said  E.  B., 
deceased. — Beserve  costs  of  application  with  liberty  for  the  Pit  to 
apply  after  taxation  of  the  said  costs  for  payment  out  of  Court  on 
account  of  her  share. — [^Add  Lodgment  Schedule^  Form  No.  3.] — See  Re 
DavteBy  Ellis  y.  Eoberts,  Eekewioh,  J.,  10  June,  1898,  A.  862  ;  (1898) 
2  Ch.  142. 


NOTES. 


WILFUL  DEFAULT. 


Neglect  or  default  may  be  wilful,  though  unintentional,  and  through  for- 
ffetfuEiess  {Elliott  v.  Turner,  13  Sim.  477 ;  Walker  v.  Symonds,  3  Sw.  69) ; 
Qiough  where  trustees  act  bond  fide  they  may  not  be  Tisited  with  the  loss : 
Garrett  v.  Noble,  6  Sim.  604;  and  see  Smith  v.  Chambers,  2  Ph.  221. 

Under  the  usual  admon  order  in  Court  or  on  summons,  an  exor  or  trustee 
can  only  be  charged  for  actual  receipts  by  self  or  agent,  not  for  default  of 
co-trustee,  &c. :  Bt  Fryery  3  K.  &  J.  317 ;  3  Jur.  N.  8.  485 ;  Blakeley  v.  B,, 
I  Jur.  N.  S.  368;  3  W.  B.  288;  but  on  the  common  accounts  of  their 
receipts  being  taken,  exors  can  be  charged  with  a  devastayit  arising  on  the 
accounts  themselves :  Be  Stevens,  Cooke  v.  Stevens,  (1898 J  1  Ch.  162,  u.  A. 

It  is  not  the  practice  to  direct  exors  to  account  lor  what  they  haye 
receiyed,  or  might  have,  but  for  their  own  default,  except  on  a  special  case, 
made :  Shepherd  y.  Towgood,  T.  &  B  388,  1823,  B.  361 ;  Pybus  v.  SmUh,  1 
Ves.  jun.  193 ;  but  see  BuUtrode  y.  Bradley,  3  Atk.  582. 

And  for  an  inquiry  as  to  wilful  default,  Pit  must  ayer  and  prove  at  least 
one  act  of  wilfm  default :  Sleight  y.  Laweon,  3  K.  &  J.  292 ;  Re  Youngs, 
Doggett  v.  Revett,  30  Ch.  D.  421,  C.  A. ;  and  where  what  is  averred  is  admitted, 
only  the  common  order  can  be  made,  adding  a  submission  by  the  exor  to 
account  with  respect  to  the  matters  so  admitted :  Wildes  y.  Ludlow,  W.  N. 
(70)  231. 

The  Court  could  not,  under  Cons.  Ord.  35,  r.  19,  vary  or  add  to  a  common 
admon  decree  in  Chambers  by  directing  an  account  for  wilful  default : 
Partington  v.  Beynolds,  4  Drew.  253.  In  Brooher  y.B.,  SS.  &  G.  475,  it  was 
held  such  decree  might,  on  facts  transpiring  to  justify  it,  be  so  varied ;  but 
see  Nelson  v.  Booth,  3  D.  &  J.  119 ;  6  Jur.  N.  S.  28. 

Under  the  present  practice,  where  the  statement  of  claim  alleges  wilful 
default,  an  order  on  that  footing  may  be  made  at  any  stage  of  the  proceedings : 
Re  Symons,  Luke  v.  Tonkin,  21  Ch.  D.  767 ;  Job  v.  J,,  6  Ch.  D.  562;  Mayer 
v,  Murray,  8  Ch.  D.  424 ;  and  see  Laming  v.  Oee,  10  Ch.  D.  715 ;  and  where, 
wilful  default  having  been  alleged,  and  an  account  on  that  footing  claimed, 
the  ordinary  admon  order  was  made  under  0.  XL,  1 1 ,  the  account  was  directed 
on  the  further  hearing :  Re  Symons,  Luke  v.  Tonkin,  21  Ch.  D.  757  ;  but  it  is 
the  duty  of  the  Pit  to  be  ready  to  prove  his  allegations  at  the  hearing,  and 
if  he  is  not,  the  Court  will  not,  unless  a  strong  case  is  made,  postpone 
inquiry  into  the  conduct  of  the  trustees:  Smith  y.  Armitagey  24  Ch.  D. 
727  ;  Boylan  v.  Cusack,  25  L.  E.  Lr.  269. 

In  a  redemption  suit  against  mortgagee  in  possession,  a  Pit  need  not 
charge  wilful  default :  Mayer  y.  Murray,  8  Ch.  D.  424 ;  though  the  mort- 
age deed  be  in  form  a  deed  of  trust :  &ConneU  y.  0*CaMaghany  15  Ir.  Ch. 
Bep.  31. 

And  see  Edmonds  v.  Bobinson,  29  Ch.  D.  170,  where  the  Court  dedined, 
after  an  ordinary  judgment  in  a  partnership  action,  to  add  an  inquiry  and 
direction  as  to  return  of  premium. 
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But  see  Barber  v.  Afackrell,  12  Ch.  D.  634,  where  it  was  questioned  whether, 
under  an  order  for  ordinary  accounts  as  to  partnership  dealings,  a  question 
as  to  fraudulent  withdrawal  of  moneys  and  a  claim  for  interest  thereon, 
might  not  have  been  raised. 

An  exor  who  has  been  decreed  to  make  good  loss  occasioned  by  his  wilful 
default  in  not  getting  in  outstanding  assets  from  a  trustee  who  has  mis- 
appropriated them,  is  not  thereby  precluded  from  subsequently  recovering  the 
amount  from  the  truatee :  Scotneyy.  Lomer,  29  Ch.  D.  636 ;  31  Ch.  D.  380,  C.  A. 

Exors  could  not  be  charged  with  breach  of  trust  on  further  consideration 
in  suit  by  admon  summons,  but  an  inquiry  could  be  directed :  Be  DdevanUy 
6  Jur.  N.  S.  1 18 ;  1  L.  T.  397 ;  and  upon  an  originating  summons  under 
0.  LY,  3,  4,  a  trustee  cannot  be  declared  liable  for  wilful  default  otherwise 
than  by  consent :  Dowse  v.  Oorton,  (1891)  A.  C.  190,  202 ;  but  in  a  proper 
case  (as  e.g.y  where  there  is  a  trust  for  accumulation)  on  further  consideration, 
trustees  may  be  char^ped  with  interest  on  balances  retained,  although  no 
case  of  wilful  default  is  raised  by  the  pleadings,  and  interest  is  not  referred 
to  in  the  judgment :  Be  Barclay ^  B.  v.  Andrew,  (1899)  1  Ch.  674. 

Exors  who  never  had  sufficient  asseto  in  their  hands  te  pay  all  the  testator's 
debts  were  not  ordered  te  account  on  the  footing  of  wilful  default,  by  reason 
of  loss  of  interest  te  the  estate  arising  from  a  delay  of  seven  years  in  proving 
the  will:  Be  Stevens,  Cooke  v.  Stevens,  (1898)  1  Ch.  162,  Cf.  A.,  affirming, 
North,  J.,  (1897)  1  Ch.  422. 

The  Court  would  not,  on  further  directions,  direct  an  inquiry  as  te  wilful 
default,  the  decree  directing  only  common  accounte,  though  uie  bill  made 
a  case,  and  the  report  laid  a  foundation  for  such  inqmry:  Oarhnd  v. 
Littlewood,  1  Beav.  527 ;  Massey  v.  Jf.,  2  J.  &  H.  728 ;  Coope  v.  Carter,  2 
D.  M.  &  Q.  292 ;  Oreen  v.  Badley,  7  Beav.  274 ;  Jones  v.  Morrall,  2  Sim. 
N.  8.  241 ;  and  where  the  Court  declares  Uie  right  te  such  inquiry,  see  lb, 
249 ;  but  &e  question  of  interest  on  balances  in  hand  was  still  open :  lb,  261 ; 
and  though  not  prayed  by  the  bill :  Hollingsfworth  v«  Shdkeshaft,  14  Beav. 
422.  In  Durutan  v.  Patterson,  2  Ph.  341,  ohar^  of  fraud  were  waived  by 
taking  a  common  decree  for  account  on  motion;  and  see  PassingJiam  y. 
Bherbom,  9  Beav.  424;  Morgan  v.  M,,  13  Beav.  441,  n.  But  in  Wildes  v. 
IhtdUno,  W.  N.  (70)  86,  the  right  te  make  out  a  case  of  wilful  default  on 
further  consideration  was  kept  aUve  by  not  dismissing  the  bill  on  that  point ; 
but  see  S.  (7.,  lb.  231,  el  sup. 

In  Ford  v.  Bryant,  9  Beav.  410,  motion  for  leave  te  examine  exor  in  the 
Master's  office,  to  charge  him  with  a  breach  of  trust,  not  raised  by  the 
pleadings,  was  refused  with  coste ;  but  where  special  directions  were  given 
as  te  special  claims,  see  lb.  413. 

And  if  Pit,  knowing  it,  does  not  charge  exors  with  wilful  default,  his  exor 
cannot :  Garrett  v.  Noble,  6  Sim.  604 ;  and  a  qualified  admission,  not  disputed, 
will  not  entitle  Pit  te  such  inquiry :  Pelham  v.  Eifder,  1  Y.  &  C.  C.  3 ;  but 
in  Guidici  v.  Kinton,  6  Beav.  617,  a  legatee,  claiming  under  the  common  decree, 
was  not  precluded  from  asking  relief  against  a  breach  of  trust  in  afresh  suit. 

Under  the  common  decree  for  account  against  exor  of  extriz,  also  tenant 
for  life,  who  had  improperly  sold  out  stock,  her  estate  was  liable  for  it  and 
the  dividends,  and  on  further  directions,  though  no  particular  case  was  made 
by  the  bill:  Davenport  v.  Stafford,  14  Beav.  319 ;  and  see  Tickner  v.  Smith, 
3  8.  &  G.  42. 

After  decree  for  admon,  a  bill  charging  wilful  default  was  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  could  not  be  filed  without  leave : 
Harvey  v.  Bradley,  4  Eq.  13 ;  Laming  v.  Gee,  10  Ch.  D.  715.  Whether  leave 
is  now  necessary,  quaere,  see  Be  Scott  and  Alvarez,  (1896)  1  Ch.  596,  C.  A. ; 
B.  C.F.  816;  Dan.  1287. 

Remainderman  could  not  charge  wilful  default  as  to  income,  tenant  for  life 
not  being  a  party :  Whitney  v.  Smith,  4  Ch.  613. 

A  trustee  tekmg  a  renewal  of  a  lease  in  his  own  name,  and  the  lessee 
under  a  demise  by  a  tenant  for  life  in  fraud  of  a  power  had  respectively  to 
account  with  wilful  default:  Molloy  v.  Irwin,  1  Sc.  &  L.  310,  314  ;  Griffin  v. 
0.,  lb.  352,  354 ;  but  a  purchaser  for  value,  fixed  with  constructive  notice, 
cannot  be  so  charged,  and  is  in  general  entitled  to  just  allowances  :  Howell 
T.  H.,  2  My.  &  C.  478 ;  and  see  0.  xxxin,  8. 

And  further,  as  to  wilful  default,  v.  inf.  Chap.  XLTV.,  **  Administba.- 
TiON,"  and  Chap.  XLYII.,  "Mortgaqbs." 
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CHAROmO  WITH  mTEREBT  OB  PROFITS. 

Inauiries  with  a  yiev  to  char^  exors  with,  interest  seeza  to  have  been 
nsuaUy  granted  on  further  directions  only :  see  Law  v.  Hunter,  1  Buss.  lOo ; 
but  nught  be  BO  at  the  hearing  on  a  special  case  made :  Ih, ;  Hockletf  y.  Ban- 
tock^  1  Buss.  142;  though  not  prayed  by  the  bill :  Hollingsworth  y.  Shakeshajtf 
14  Beay.  492. 

Where  balances  were  retained  from  229  to  670  days,  interest  was  charged : 
JohfiBon  y.  Frendergasty  28  Beay.  480. 

The  pa;pient  of  interest  on  balances  retained  by  an  exor  will  be  enforced 
against  his  assets:  Tebha  y.  Carpenter^  1  Mad.  290;  Hoeke  y.  Hart,  11  Yes. 
08 ;   Younge  y.  Combe,  4  Ves.  101 ;  Foster  y.  F.,  2  B.  C.  C.  616. 

8o  against  a  bankrupt  or  insolyent  estate :  Dom/ord  y.  D.,  12  Yes.  127 ; 
Moons  y.  De  Bemales,  1  Buss.  301. 

An  exor  or  trustee  not  being  ready  with  his  accounts,  is  a  ground  for 
charging  interest :  Pearse  y.  Oreen,  1  «k  &  W.  135,  144 ;  hut  sembJe,  not  delay 
because  of  pending  suit :  Davenport  y.  Stafford,  14  Beay.  323,  334^  sup,  ; 
Blogg  V.  Johnson,  2  Ch.  225. 

And  he  may  be  charged  with  interest  on  arrears  of  rent  unreceiyed: 
Tebbs  y.  Carpenter,  1  Mad.  290 ;  but  not  in  general  for  arrears  of  income  or 
annuities :  Blog^  y.  Johnson,  2  Ch.  225. 

The  decision  m  Saltmarsh  y.  Barrett,  31  B.  349,  that  exors,  who,  acting 
bond  fide,  haye  distributed  assets  upon  an  erroneous  construction  of  the 
will,  are  not  liable  to  be  charged  with  interest  on  the  principle  to  be  re- 
funded, has  been  dissented  from  (as  being  inconsistent  with  A,  0,y.  Kohler^ 
9  H.  L.  C.  654 ;  and  ^.  G.  y.  Alford,  4  D.  M.  &  G.  843) :  Re  Htdkes,  Powell 
V.  H,  33  Ch.  D.  652 ;  and  see  Blyth  y.  Fladgate,  (1891)  1  Ch.  337,  351 ; 
Lewin  on  Trusts,  10th  ed.  394. 

Upon  the  setting  aside  of  a  sale  by  a  trustee  of  trust  property  to  himself, 
and  the  reconyeyance  of  the  property  to  the  beneficiaries,  it  is  not  the  practice 
of  the  Court  to  charge  the  trustee  with  interest  on  the  rents  and  profits 
receiyed  by  him  since  the  date  of  the  sale :  Silkstone  and  Haigh  Moor  Coal 
Co,  y.  Edey,  (1900)  1  Oh.  167 ;  (approying  the  statement  of  the  practice  in 
Lewin  on  Trusts,  10th  ed.,  p.  558);  Re  Lord  Magheramomes  Estate,  W.  N. 
(on  152. 

An  admor  complying  with  an  order  for  payment  into  Court  by  him  of  a 
balance  representing  payments  honestly  made  by  him,  but  disallowed  in  his 
accounts  in  an  admon  action,  will  not  be  charged  with  interest  on  Bucb. 
balance :  Re  Jones,  Christmas  y.  Jones,  (1897)  2  Ch.  190. 

Inquiry  as  to  charging  interest  was  not  granted  on  petition,  though  brought 
on  with  further  directions :  Parndl  y.  Price,  14  Yes.  502  ;  nor  where  reason- 
able misapprehension :  Bruere  y.  Pemberton,  12  Yes.  386;  but  as  to  balances 
retained,  v,  sup. 

Bate  of  Interest  chargeable. — ^Until  yery  recently  the  rate  has  been 
4  p.  c.  in  ordinary  cases,  and  tiie  higher  or  mercantile  rate  of  5  p.  a. 
in  special  cases ;  but  in  many  recent  cases  the  rates  charged  haye 
(in  yiew  of  the  diminished  rate  of  interest  obtainable  on  good  in- 
yestments)  been  reduced  to  3  p.  c.  and  4  p.  c.  respectiyely,  see 
Lewin  on  Trusts,  10th  ed.,  p.  383  et  seq,  and  cases  there  cited,  and  Re 
Barclay,  B.  y.  Andrew,  (1899)  1  Ch.  674;  Wentworth  y.  W.,  (1900)  A.  G. 
163  (P.  O);  Wyman  v.  Paterson,  (1900)  A.  C.  271,  H.  L. ;  RowUs  v.  Bebh, 
(1900)  2  Cn.  107,  C.  A.  An  exor  or  trustee  is  not  charged  more  than  the 
ordinary  or  lower  rate  of  interest  on  unpaid  trust  money,  unless  he  has 
receiyed  more,  or  ought  to  haye  done  so  (as  where  he  liad  called  in  and 
retained  a  5  p.  c.  mor^ge),  or  where  it  is  presumed  that  he  has ;  e.g.,  when 
he  has  used  the  money :  A.  O.y.  Alford,  4  D.  M.  &  G.  843,  851 ;  Penny  y, 
Avison,  3  Jur.  N.  8.  62  ;  Tebbs  y.  Carpenter,  1  Mad.  292 ;  Re  Emmefs  Estate, 
E.  y.  E.,  17  Ch.  D.  142.  The  money  haying  merely  not  been  inyested  for 
some  years,  or  there  being  no  improper  delay,  or  only  mistake,  as  under  a 
doubfjul  will,  the  lower  rate  was  cnarged:  S.  Cs. ;  Mousley  y.  Carr,  4 
Beay.  49. 

And  a  higher  rate  of  interest  will  not,  it  seems,  be  exacted  as  a  penalty  : 
Vyse  y.  Foster,  L.  B.  8  Ch.  333 ;  Burdick  y.  Qarrick,  5  Ch.  233. 
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For  Gharging  intereBt  at  the  higher  rate  a  Bpecial  case  must  be  made: 
Bocke  V.  Hart,  11  Vee.  58 ;  Hall  v.  HalUU,  1  Cox,  138. 

Interest  at  the  higher  rate  has  been  charged  against  ezors  and  trustees — 
Appropriating  the  money:  Mottsley  v.  Catty  4  Bear.  49;  Butdick  v. 
Oattick,  5  Ch.  233 ;  using  testator's  farming  stock  in  carrying  on  a  farm : 
Walker  y.  Woodwatd^  1  Buss.  107 ;  selling^  stock,  and  not  investing,  nor 
paying  debts :  CtackeJt  y.  Bethune,  1  J.  &  W.  586 ;  unduly  retaining :  M.  of 
Berwick  y.  Murray ^  7  D.  M.  &  G.  519;  Dobson  y.  PattinsoTif  3  Jur.  N.  8. 
1202 ;  5  W.  B.  771 ;  using  balances  of  rents  in  trade :  A,  O.y.  Solly,  2  Sim. 
518;  TTiixing  the  trust  money  with  their  own  at  a  bank,  and  though 
authorized  to  inyest  **  on  good  private  securities  " :  Westovet  y.  Chapman,  1 
Col.  177 ;  lie  Jones,  J.  y.  Seatle,  49  L.  T.  91  (but  see  Melland  y.  Oray,  2  Col. 
295,  where  the  lower  rate  was  charged) ;  and  where  a  devastavit  had  been 
committed:    Bick  y.  MoUy,   2  M.  &  K.  312;   and  see  Docket  y.   Somes, 

2  My.  &  K.  655,  and  cases  cited  7^.  p.  659;  Exp.  Ogle  and  Pilling,  8  Ch. 
711;  and  where  an  admor  had  raised  money  on  the  estate  and  used  it 
himself:  Hocpet  y.  JJ.,  W.  N.  (74)  174. 

By  r.  11  of  the  recent  rules  under  The  Judicial  Trustees  Act,  1896,  see 
vest,  p.  1281,  a  judicial  trustee  unneccessarily  retaining  trust  money  in  his 
nands  is  liable  to  pay  interest  at  such  rate,  not  exceeding  5  p.  o.,  as  the 
Court  may  fix. 

Interest  at  the  rate  of  4  p.  c.  was  allowed  to  a  tenant  for  life  of  public- 
house  property  in  respect  of  his  expenditure  on  land,  buildings,  and 
permanent  improyements,  of  which  he  was  held  to  be  a  cons&uctiye 
trustee  for  those  in  remainder :  Rowley  y.  (Hnnevet,  (1897)  2  Ch.  503. 

Compound  Interest. — Compound  interest  has  been  charged  on  money 
employed  in  trade;  but  the  authorities  are  not  uniform.  In  Walrond  y. 
W.,  29  Beay.  586;  Saltmatshy,  Battett,  31  Beay.  349;  Jones  y.  Foxall,  15 
Beay.  388 ;  Williams  y.  Powell,  ib.  461 ;  Walker  y.  Woodward,  1  Buss.  107, 
et  sup,,  compoimd  interest  was  charged  (limited  in  Knott  y.  Cottee,  16  Beay. 
77;  and  Tebhs  y.  Carpenter,  1  Mad.  292,  to  4  p.  c,  and  see  Re  Barclay, 
(1899)  1  Ch.  674). 

In  A,  O,  y.  Solly,  2  Sim.  518,  it  was  refused ;  and  payment  by  a  solr  to 
the  banking  account  of  his  firm  is  not  an  employment  of  the  money  in  trade : 
Burdick  y.  Garrick,  5  Ch.  233 ;  but  where  an  admix  permitted  her  solr  to 
receiye  and  retain  dividends  of  a  fund  set  apart  for  infant  next  of  kin,  she 
was  ordered  to  account  for  the  dividends  with  interest  at  3  p.  c,  with  half- 
yearly  rests :  Gilroy  v.  Stevens,  51  L.  J.  Ch.  834 ;  30  W.  B.  755 ;  46  L.  T. 
761. 

Such  interest  has  been  given  where  a  direction  for  accumulation  has  been 
neglected :  see  Raphael  v.  Boehm,  11  Ves.  92 ;  13  Ves.  407,  590 ;  Dom/ord  v. 
D,,  12  Ves.  127;  Cotham  v.  West,  1  Beay.  386,  sup.,  p.  1160;  Ileighington  v. 
Grant,  5  My.  &  Cr.  258;  1  Phil.  600;  Re  Barclay,  B.  v.  Andrew,  (1899) 
1  Ch.  674  (where  trust  funds  improperly  invested  were  treated  as  balances 
remaining  in  the  hands  of  the  trustees  upon  which  compound  interest  at 

3  p.  c  was  chargeable),  or  there  has  been  misconduct:  Stacpoole  v.  S.,  4 
Dow.  209. 

In  Raphael  v.  Boehm,  11  Yes.  92 ;  13  Yes.  407,  590,.  accumulation  being, 
directed  oy  the  will,  and  the  decree  directing  interest  at  5  p.  c.  to  be  computed 
on  all  sums  received  by  the  exor,  and  half-yearly  rests  to  be  made,  interest 
was  computed  on  each  receipt  from  the  day  to  the  end  of  the  half-year,  and 
the  amount  of  princijMd  and  interest  then  carried  forward  as  a  sum  at 
interest,  though  the  ij.  C.  observed  on  the  decree  as  harsh,  and  going 
farther  than  any  other,  and  as  producing  more  than  the  due  execution  of 
the  trust.  In  Heighington  v.  Grant,  5  My.  &  C.  258  ;  1  Beay.  228,  the  exor 
by  his  answer  admitting  balances  in  hand,  and  the  decree  directing  the 
balances  to  be  ascertained  at  the  end  of  each  year,  and  interest  computed  on 
them,  and  annual  rests  to  be  made,  and  interest  to  be  charged  **  after  the 
rate  and  in  manner  aforesaid  upon  such  balances,"  interest  computed  on  the 
balance  due  at  the  end  of  the  first  year  was  to  form  part  of  that  at  the  end 
of  the  second  year,  and  on  which  interest  was  then  to  be  computed,  and  so 
on  from  year  to  year;  and  the  decree  in  Cotham  v.  West,  Form  9,  sup,, 
p.  1159,  was  approved,  as  more  clearly  expressed  to  the  same  effect.  In 
Carmiehael  v.  Wilson,  4  Bli.  N.  S.  145,  annual  rests  were  directed  against  an 
exor,  and  payments  by  him  were  to  be  deducted  first  from  the  interest. 


1166  Trustees.  [chap.  xli. 

In  general,  rests  are  made  to  see  whether  interest  is  to  be  charged :  see 
Raphael  v.  Boehm,  Tebbs  v.  Carpenter,  sup, ;  Hall  v.  HalUtt,  1  Cox,  138 ;  and 
as  to  adding  such  direction  to  the  decree,  v.  sup,  p.  1163. 

Where  the  trust  was  to  accumulate  for  twenty-one  years,  compound 
interest  at  4  p.  c.  was  given  during  the  twenty-one  years,  and  only  simple 
interest  after :  Wilson  v.  Peake,  3  Jur.  N.  S.  155  ;  but  in  Be  EmmeVs  Estate^ 
E,  V.  E.y  17  Ch.  D.  142,  where  the  direction  was  for  accumulation  during 
minority,  and  to  pay  it  over  on  majority,  the  trustee  retaining  the  fund 
improperly  invested  was  regarded  as  continuing  under  an  obligation  to 
accumulate,  and  therefore  charged  with  compound  interest:  Re  Emmefs 
Estate,  E,  v.  E,,  17  Ch.  D.  142;  disting^uishing  Wilson  v.  PeaJce;  and 
observing  upon  Amiss  y.  Hall,  3  Jur.  N.  S.  584  (where  simple  interest  only 
was  charged). 

Interest  or  Profits. — If  the  money  has  been  used  in  trade,  the  ca.  q.  i. 
may  claim  interest  or  profits :  Docker  v.  Somes,  2  M.  &  K.  655 ;  Palmer  v. 
Mitchell,  lb.  672,  n. ;  Macdonald  v.  Richardson,  Townend  v.  T,,  1  Giff. 
81,  201  ;  Flockton  v.  Running,  8  Ch.  323,  n. ;  and  see  Form  10,  p.  1160; 
although  the  amount  may  be  difficult  to  ascertain :  Docker  v.  Somes,  2  My.  & 
K  665,  667;  Costa  Rica  Railway  v.  Forwood,  (1900)  1  Ch.  756,  764,  765; 
8.  C,  (1901)  1  Ch.  746,  C.  A. ;  and  the  surviving  partner  wilfully  refusing 
to  produce  the  books  was  debited  with  10  p.  c.  as  net  profits :  Walmsley  v. 
FT.,  3  J.  &Lat.  556. 

But  the  mere  fact  of  delay  in  making  a  firm  (in  which  some  of  the  exors 
were  partners)  account  for  and  pay  a  sum  due  to  the  testator),  was  not 
enough  to  give  his  estate  the  right  to  share  in  the  profits  of  the  business : 
Vyse  V.  Foster,  L.  E.  7  H.  L.  318 ;  8  Ch.  309. 

And  a  c.  q,  L,  after  electing  to  take  profits,  could  not,  finding  there  were 
none,  claim  an  occupation  rent :  Kendall  y.  Marsters,  2  D.  E.  &  J.  200 ;  8 
W.  E.  747. 


Section  IV. — ^Breach  of  Trust — Fraudulent  Trustees. 

1.  Leave  to  prosecute  Fraudulent  Trustee — Larcenj/  Actj  1861 

(24  8f  25  r.  c.  96). 

On  motion  Sec,  Let  the  Pits  be  at  liberty  to  prosecute  the  Deft  B. 
under  the  provisions  of  the  Act  of  the  24  &  25  Y.  c.  96,  intituled,  *'  An 
Act  to  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  Larceny  and  other  similar  Offences  "  {or  the  Larceny  Act, 
1861),  as  they  shall  be  advised. — Liberty  to  Deft  to  move  to  discharge 
the  order;  but  this  not  to  prejudice  its  operation  in  the  meanwhile. — 
Baillie  r.  B.,  L.  JJ.,  21  March,  1863,  B.  10. 

For  like  order,  imder  20  ^  21  V.  c.  64,  now  repealed,  see  Wadham  v.  Rigg, 
V.-O.  K.,  24  July,  1860,  B.  1999 ;  1  Dr.  &  S.  216. 

A  copy  of  the  order  against  a  defaulting  trustee  who  has  admitted  that  the 
fund  is  standing  in  his  name  or  under  his  control,  but  has  neglected  to 
transfer,  should  be  endorsed  with  a  memorandum  as  prescribed  by  0.  xu,  o. 

NOTES. 

By  the  Larceny  Act,  1861  (24  &  26  V.  c.  96),  ss.  75  et  seq,,  amending 
previous  Acts,  fraudulent  dealings  by  trustees,  bankers,  agents,  &c.,  with 
money  or  property  entrusted  to  them,  with  written  directions  as  to  its 
application,  are  made  misdemeanours,  and  are  liable  to  be  punished  by 
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imprifiomnent.  The  direction  miust  be  tiiicx>iiditional :  R,  y.  WhiUy  4  Car.  & 
P.  46 ;  sect.  80  relates  to  trustees  (ex])ress :  sect.  1),  and  no  proceeding  or 
prosecution  under  it  is  to  be  taken  without  the  sanction  of  the  A.  G.  or 
S.  Q. ;  or,  where  any  civil  proceeding  has  been  taken,  of  the  Court  or  Jud^. 
Under  this  section  evidence  that  the  trustee  had  paid  debts  of  his  own  with 
trust  money  was  sufficient :  Wadham  v.  Rigg,  1  Dr.  &  S.  216 ;  by  sect.  85 
the  above  is  not  to  be  used  to  avoid  discovery  or  answer ;  but  no  person 
making  compulsory  disclosure  is  to  be  liable  to  prosecution ;  and  by  sect.  86| 
nothing  in  or  under  the  above  is  to  affect  any  remedy  at  Law  or  in  Equity ; 
but  no  conviction  is  to  be  received  in  evidence  against  parties  in  civil  suits  ; 
nor  is  the  above  to  prejudice  any  agreement  or  security  oy  a  trustee  to  make 
good  a  breach  of  trust. 

£y  the  Debtors  Act,  1869,  imprisonment  for  debt  is  not  abolished  as  to 
[iniir  (dia)  *^  default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity, 
and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in  his  possession  or  under 
his  control."  As  to  the  effect  of  tnis  section,  v.  sup,  vol.  I.,  pp.  441,  442, 
a  8eq. ;  Lewin,  IISO  et  seq. ;  E.  Aylea/ord  v.  E,  Poulett,  (1892)  2  Ch.  60.  The 
Act  applies  to  Irish  decrees  enrolled  here  under  41  G.  III.  c.  90 :  Ferguson  v. 
F.,  10  Ch.  661. 

As  to  Ireland,  see  35  &  36  Y.  c.  57. 

As  to  the  effect  of  the  Bankruptcy  Act,  1869,  s.  4,  in  respect  of  ''debts 
incurred  by  fraud  or  breach  of  trust,"  see  Cooper  v.  Frichard,  11  Q.  B.  D. 
351,  C.A. ;  Emma  Silver  Milling  Co.  v.  Grant,  17  Ch.  D.  122;  Lewin, 
1129,  1130. 

Under  the  Bankruptcy  Act,  1883,  the  liability  of  a  bankrupt  to  his  c.  q.  t, 
continues  after  the  discharge  of  the  bankrupt  only  in  oases  wnere  the  broach 
of  trust  is  fraudulent. 


Section  V. — Costs,  Charges,  and  Expenses. 
1.  Costs,  Charges^  and  Expenses  beyond  Costs  of  Action. 

• 

££FER  &c.  to  tax  the  costs  of  the  Fits  and  the  Defts  (all  parties)  of 
this  action  [7/*  so,  add,  from  the  foot  of  the  last  taxation]  the  costs  of 
the  Defts  B.  and  C,  the  exors  of  the  will  of  A.,  the  testator  &c.  [or 
the  trustees  of  the  will  of  &c.,  or  of  the  indenture  dated  &c.,  or  of  the 
legacy  &c.]  to  be  taxed  as  between  solr  and  client,  and  to  include  any 
charges  and  expenses  properly  incurred  by  them  [^If  there  has  been  any 
former  taxation,  or  any  charges  Sfc,  have  been  allowed  in  the  accounts, 
add,  and  not  already  taxed  or  allowed]  relating  to  the  admon  of  the 
testator's  estate  [or  the  execution  of  the  trusts  of  the  testator's  will,  or 
of  the  said  indenture,  or  the  said  legacy,  or  as  such  exors,  or  trustees] 
beyond  their  costs  of  this  action. 

2.  Same — To  be  raised  by  the  Trustees, 

Ain>  Let  the  said  costs,  when  taxed,  be  raised  and  paid  by  the  said 
Defts  the  trustees,  by  sale  of  a  sufficient  part  of  the  £ —  Consols 
standing  in  the  names  &c. — Swain  y.  Rayment,  Y.-C.  W.,  22  Jan.  1853, 
B.  257. 

For  Older  allowing  commission  to  exors  on  Indian  assets,  see  Cockerell  y. 
Barber,  1  Sim.  27 ;  and  for  an  order  for  inauiry  by  taxing  master  as  to  costs, 
oha^ges,  and  expenses,  see  Hiles  v.  Ager,  Y.-C.  M.,  18  April,  1872,  A.  798. 
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4.  Costs  agaifist  Executor  of  an  Executor  trho  had  committed  a  Breach 

of  Truat  and  died  Insolvent, 
This  action  coming  on  for  further  consideration  &c.y  in  the  presence 
of  counsel  for  the  Pit  and  the  Deft  &c.,  Let  it  be  referred  to  the 
taxing  master  to  tax  the  costs  [of  this  action]  of  the  Pit  and  Deft  as 
between  solr  and  client,  distinguishing  the  Deft's  costs  of  taking  the 
account  of  the  estate  of  [the  testator]  A.  B.  {the  original  testator),  and 
also  any  charges  and  expenses  properly  incurred  by  the  Deft  {the 
executor  of  the  executor)  relating  to  the  administration  of  the  estate  of 
the  said  testator  {the  original  testator)  beyond  his  costs  of  action ;  And 
the  taxing  master  is  to  certify  the  amount  of  one  moiety  of  the  Deft's 
costs  of  this  action  remaining  after  deducting  the  amounts  so  to  be  dis- 
tinguished ;  And  the  Deft  is  to  be  at  liberty  to  retain  £ —  mentioned 
in  the  Master's  certificate  in  respect  of  one  such  moiety ;  And  it  ia 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Payment  Schedule  hereto. 

{Insert  in  Payment  Schedule.) 

FlK7  Flt'a  oosto  to  be  taxed  imdar  this  order.  ^     «.<<.£     »,    d. 

Pay  Def  t'a  dintingqiwhed  ooeti  and  chaigee 

andezpenaes. 
Fay  one  moiety  of  Deft's  ooota  to  be  oertifled. 

—See  Be  Griffiths,  G,  y.  Lewis,  Chitty,  J.,  22  Jan.  1883,  A.  1434  ; 

5.  C,  26  Ch.  D.  465,  C.  A. ;  following  Palmer  y.  Jones,  43  L.  J.  Ch. 
349 ;  and  see  Kitto  y.  Luke,  28  W.  B.  411. 

N.B.--11US  form  has  been  redzawn  to  toit  8.  C.  F.  R. 

In  the  caee  of  J7«  GriffUkSf  O.  r.  Lewis,  sup.^  the  Deft  iru  before  the  Cdort  in  two  oapadtiea, 
(1)  as  trustee  for  the  Pit,  f S)  as  exor  of  aefaoltinff  ezor  of  ot^sinsl  testator.  Hie  prmemle  npon 
wnicfa  the  Court  prooeedea  was  to  allow  Deft  out  of  the  originsl  testator's  estate  all  ue  eoste 
incurred  solely  -wnh  reference  to  that  estate ;  but  as  to  oosts  inouzred  by  Deft  solely  as  lepresentaF- 
tive  of  defauliin^  ezor  to  allow  them  solelv  out  of  defaulting  exor*8  estate,  and  as  to  ooats  incnired 
with  reference  to  both  estates  to  allow  half  of  them  out  ot  the  oriffinal  testator's  esti^.  To  aToid 
expense,  however,  the  Court  gare  Deft  oosts  of  taking  accounts  of  oii^nal  testator's  estate  out  of 
that  estate,  and  ^ve  him  one  half  of  the  rest  €i  the  oosts  of  the  action.  This  division  is  not  of 
oourse  mathematically  oanect :  per  Fry,  L.  J.,  8.  O, 

5.  Right  to  Indemnity, 
This  action  coming  on  for  further  consideration  &c.,  in  the  presence 
of  counsel  for  the  Pit  and  the  Deft,  Declare  that  the  Pit,  as  legal  pers. 
represve  of  A.  B.,  is  entitled  to  be  indemnified  by  the  Deft  in  respect  of 
so  much  of  the  Pit's  liability  as  contributory  for  sixteen  shares  in  the 
Oriental  Bank  Clorporation  as  the  proceeds  of  sale  of  the  railway 
debentures  in  the  pleadings  mentioned  shall  be  insuiBcient  to  satisfy. 
—Hohhs  V.  Wayet,  Kekewich,  J.,  30  June,  1887,  A.  1158;  S.  C,  36 
Ch.  D.  256. 

For  orders  for  taxation  and  payment  of  costs,  v.  sup.  Chap.  2LY1X., 
"  Costs." 

KOTES. 
COSTS  OF  ACTIONS  AND  P&OCEEDINOS. 

As  between  themselves  and  stran^rs  to  the  trust,  trustees  and  exors  are 
only  entitled  to  the  same  costs  as  if  they  were  suing  in  their  own  right : 
Exp,  Angerstein^  9  Oh.  479 ;  Lewin,  1200,  1201 ;  Morg.  &  W.  396;  and  the 
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loss  incTUTed  can  be  recovered  by  them  from  the  trust  fond.  Where  one  of 
two  exors  was  insolvent  and  indebted  to  the  estate  the  other  was  never- 
theless entitled  to  be  paid  out  of  the  estate  idl  the  costs  for  which  he  was 
liable,  and  the  debt  of  the  other  could  be  set  off  against  costs  paid  by  him  : 
Waiaon  v.  Row^  18  Eq.  680 ;  but  this  case  has  been  disapprovea,  so  far  as  it 
allowed  the  solvent  trustee  costs  incurred  by  him  as  surety  for  his  co- 
trustee, as  the  solvent  exor  is  entitled  only  to  his  own  proportion  of  the  costs, 
and  the  proper  form  of  order  is  to  apportion  the  costs  of  tne  exors  or  trustees 
appeuing  by  the  same  solr ;  the  costs  apportioned  to  the  solvent  trustee  to 
be  paid  out  of  the  estate,  and  those  apportioned  to  the  insolvent  to  be  set  off 
against  his  debt:  Smith  v.  Dale,  18  Oh.  D.  516;  McEwan  v.  Orombic,  25  Ch. 
D.  175 ;  and  as  to  such  set-off,  see  Harmer  v.  Harris,  1  Buss.  155 ;  NicJiol' 
•on  V.  Norton,  7  Beav.  67. 

Sums  paid  by  mistake  may  likewise  be  set  oJ9 :  Cooper  y.  Pitcher,  4  Ha. 
485. 

Under  the  Bankruptcy  Act,  1869,  s.  49,  the  liabilit^r  of  a  trustee  continued 
after  his  discharge ;  and,  after  some  conflict  of  opinion,  it  was  held  that  a 
defaulting  exor  or  trustee  who,  pending  an  admon  action,  became  bankrupt, 
was  not  entitled  to  his  costs  subsequent  to  the  bankruptcy,  until  he  had 
made  good  his  default :  Be  Basham,  Hannay  v.  B,,  23  Ch.  D.  195 ;  Lewis  v. 
Tratk,  21  Ch.  D.  862 ;  McEwan  v.  Crombie,  25  Ch.  D.  175 ;  contra,  Clare  v. 
C,  21  Ch.  D.  865 ;  Bowyer  v.  Qriffin,  9  Bq.  340 ;  Turner  v.  Mullineux,  9 
W.  B.  394. 

By  the  Bankruptcy  Act,  1883,  ss.  30,  37,  the  liability  of  a  trustee  for  a 
breach  of  trust  (except  in  case  of  fraud)  is  released  by  his  order  of  discharge; 
and  consequently  he  will,  in  the  absence  of  fraud,  be  entitled  to  his  costs  as 
from  the  date  of  his  discharge.  But  if  the  liabilily  does  not  arise  from  breach 
of  trust,  but  is  that  of  a  mere  debtor  to  the  estate,  which  ceases  as  from  the 
date  of  the  bankruptcy,  he  will  be  entitled  to  his  costs  from  that  date : 
Be  Vowles,  32  C.  D.  243 ;  Smith  v.  Dale,  18  Ch.  D.  616 ;  Be  Basham,  sup. 

A  trustee's  own  debt  cannot  be  set  off  against  one  due  to  Hie  trust :  Pratt 
y.  Keith,  12  W.  B.  394;  10  Jur.  N.  S.  305 ;  33  L.  J.  Ch.  528. 

As  to  a  trustee  of  a  public  company  def endinj^  for  it,  appearing  by  the 
oo's  flolrs,  and  being  entitled  to  separate  legal  advice,  see  Ileinrich  v.  StUton, 
6  Ch.  620. 

But  trustees  and  exors,  as  between  them  and  their  cs,  q.  t,  are  in  general 
entitled  to  their  costs  from  the  estate,  and  usually  as  between  solr  and  client, 
and  all  charges  and  expenses  properly  incurred  are  also  allowed  them :  Morg. 
&  W.  399  et  seq, ;  and  an  admor  is  entitled  to  his  costs  of  an  admon  action 
thoueh  caused  by  a  claim  by  him  for  the  allowance  of  payments  subsequently 
disaUowed  in  accounts,  provided  the  claim  was  made  under  an  honest  mistake 
and  was  neither  fraudulent  nor  monstrous :  Be  Jones,  Christmas -7,  J,,  (1897) 
2  Ch.  190.  But  a  trustee  who  unsuccessfully  defends  a  collateral  action 
incidentally  connected  with  the  trust  estate,  will  not  be  allowed  costs  out  of 
the  trust  estate  beyond  the  amount  which  would  have  been  incurred  if  he 
had  applied  for  leave  to  defend  the  action  :  Be  Beddoes,  Downes  v.  Cottam, 
(1893)  1  Ch.  547,  C.  A. 

Where  an  action  by  a  stranger  is  dismissed  against  trustees,  it  is 
generally  with  costs  as  between  party  and  party ;  and  so  where  no  estate : 
Saunders  v.  S.,  3  Jur.  N.  S.  727 ;  5  W.  B.  479 ;  but  under  the  general  discre- 
tionary power  of  the  Court,  in  a  proper  case,  costs  will  be  given  as  between 
solr  and  client :  Andrews  y.  Barnes,  39  Ch.  D.  133,  C.  A.  (where  Kay,  J., 
allowed  costs,  as  between  solr  and  client,  to  the  trustees  of  a  small  charity 
fond  who  were  unjustifiably  attacked);  Edenborough  v.  Abp,  Canterbury,  2 
Buss.  112;  Po6U  v.  Pass,  1  Beav.  600;  and  see  2  Spence,  939,  n. ;  A.  O.  v. 
Cuming,  2  Y.  &  C.  0.  155;  Turner  v.  Collins,  12  £q.  438  (varied  on  the 
merits  on  appeal,  7  Ch.  329).  A  trustee  defending  for  the  benefit  of  the 
trust  estate  a  suit  to  impeach  a  compromise,  does  not  lose  his  costs  because 
he  has  also  in  the  suit  to  defend  his  own  character  from  a  charge  of  fraud  in 
relation  to  the  compromise :  Walters  v.  Woodbridge,  7  Ch.  D.  504. 

It  seems  exors  are  not  entitled  to  their  charges  and  expenses  on  taxation, 
without  an  express  direction,  as  they  are  presumed  to  retain  them :  Hurnphrys 
V.  Moore,  2  Atk.  108 ;  and  may  be  allowed  them  as  just  allowances :  Peams 
V.  Young,  IjO  Ves.  184 ;  but  exors  or  trustees  are  now  usually  allowed  costs 
of  action  as  between  solr  and  client,  together  with  any  charges  and  expenses 
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properly  inctirred,  relating  to  the  trust,  beyond  costs  of  action,  on  the  sng- 
gestion  of  counsel  that  some  particular  expenses  have  been  incurred,  and 
uie  case  must  be  supported  before  the  taxing  master ;  it  is  not  the  practice, 
in  taking  the  account  in  Chambers,  to  allow  those  incurred  since  the  action, 
but  they  are  provided  for  on  further  consideration. 

In  an  admon  action  a  trustee  is  entitled  to  his  costs  as  between  solr  and 
client,  unless  a  case  of  misconduct  is  made  out  against  him :  Be  Love,  Hill  t. 
Spurgeon,  29  Ch.  D.  348,  C.  A;  Turner  v.  Hancock,  20  Ch.  D.  303,  C.  A.' 

Where  in  an  admon  action  by  a  beneficiary  against  a  trustee,  the  Judge 
by  his  order  "  does  not  think  nt  to  make  any  order  as  to  the  costs  of  the 
action,"  the  primd  facie  right  of  the  trustee  to  retain  his  costs  is  negatiyed : 
Re  Hodgkinson,  ff.  v.  E.,  (1895)  2  Ch.  190,  C.  A. 

And  as  the  right  of  a  trustee  to  his  costs  rests  substantially  on  contract, 
they  are  not  **  by  law  left  to  the  discretion  of  the  Court,"  within  s.  49 
of  Jud.  Act,  1873,  and  an  appeal  as  to  them  will  lie  without  leave :  Farrow  v. 
Austin,  18  Ch.  D.  68 ;  Turner  v.  Hancock,  20  Ch.  B.  303,  C.  A, ;  ^  Sarah 
KnighVa  Will,  26  Ch.  D.  82,  C.  A. ;  Be  Love,  sup. ;  CoUereU  v.  StraUon,  8 
Ch.  D.  295  f  but  see  Taylor  v.  Dowlen,  4  Ch.  697  ;  Be  Hoskin's  Trusts,  6  Ch. 
D.  281,  C.  A.);  §ecu3,  where  the  trust  instrument,  being  wholly  set  aside, 
there  is  no  contract  in  existence :  Button  y.  Thompson,  23  Ch.  D.  278,  C.  A. ; 
but  see  Merry  y.  Poumall,  (1898)  1  Ch.  306,  where  an  action  having  been 
successfully  Drought  to  set  aside  a  settiement,  trustees  having  acted  properly 
and  not  caused  unnecessary  expense  were  held  entitled  to  retain  their  costs 
of  the  action  as  between  solr  and  client  out  of  the  fund. 

And  an  appeal  will  lie  against  an  order  allowing  to  a  trustee  costs  of  action 
{e,g.,  an  tmsuccessful  action  incidentally  connected  with  the  trust),  which 
are  in  substance  charges  and  expenses  qua  the  administration  of  the  trust : 
Be  Beddoes,  Downee  v.  Cotiam,  (1893)  1  Ch.  547,  C.  A. ;  Lewin,  1207. 

Trustees  were  held  entitied  to  their  proper  costs  of  carrying  out,  with  the 
consent  of  the  tenant  for  life,  transactions  after  order  on  further  considera- 
tion, though  without  the  sanction  of  the  Court :  Be  Mansd,  Bhodes  y.  Jenkins^ 
54  L.  J.  Ch.  883. 

It  is  the  duty  of  trustees  to  protect  the  estate  against  costs,  and  they  may 
be  made  personally  to  pay  the  costs  of  proceedings  taken  by  them  in  uie  in- 
terest of  their  solrs :   Wood  y.  Calvert,  65  L.  T.  53 ;  34  W.  R.  732. 

Trustees  (one  of  whom  was  a  solr),  on  being  requested  by  a  person  who 
claimed  to  be  a  c.  q.  t.  to  furmsh  accounts,  were  entitled  to  be  guaranteed 
against  the  expense :  Be  Bosworth,  Martin  y.  Lamb,  68  L.  J.  Ch.  432. 

The  costs  to  which  a  trustee  is  entitled  are  limited  to  those  which  he  incurs 
as  trustee,  and  do  not  extend  to  those  incurred  by  him  as  surety  for  his  co- 
trustee ;  e.g.,  by  their  joint  retainer  of  a  solr :  Smith  v.  Dale,  18  Ch.  D.  516; 
but  a  tru8tee*s  right,  of  indemnity  extends  to  all  fair  claims  of  every  kind, 
and  therefore,  in  a  taxation  or  moderation  of  his  costs,  statute-barred  items 
for  costs  properly  incurred  ought  not  to  be  excluded:  Budgett  y.  B.,  (1896) 
1  Ch.  202. 

As  to  costs  under  the  Trustee  Acts,  see  inf.  p.  1196. 


TRUSTEES  SEVEBINO  IN  BSFEKOE — SEPARATE  SETS  OF  COSTS. 

As  to  giving  more  than  one  set  of  costs  to  trustees,  see  Wtles  y.  Cooper, 
9  Beav.  298,  and  cases  Ih,  299,  n. ;  where  allowed,  see  Meldrum  y.  Hayes, 
21  W.  E.  746 ;  Pince  y.  Beattie,  11  W.  R.  979 ;  Aldridge  v.  Westhrook,  4  Beav. 
212;  Oaunt  v.  Taylor,  2  Beav.  346;  2  Ha.  413,  n. ;  Cummins  y.  Bromfidd^ 
3  Jur.  N.  S.  657 ;  where  not,  Course  y.  Humphrey,  inf. ;  Palmer  y.  Jones,  43 
L.  J.  Ch.  349. 

If  one  of  the  trustees  be  a  defaulter,  or  indebted  to  the  trust  estate,  the 
others  will  be  justified  in  severing  from  him :  Smith  y.  Dale,  18  Ch.  D.  616, 
618 ;  and  see  Williama  v.  Wight,  W.  N.  (90)  50. 

A  trustee  ought  not  to  be  deprived  of  his  costs  merely  on  the  ground  that 
he  has  severed  from  his  co- trustee  in  an  admon  action,  but  the  Court  will  give 
him  an  opportunity  of  explaining  his  reasons  for  the  severance:  Be  Isaac, 
Cronbach  v.  /.,  (1897  J  1  Ch.  251,  C.  A. ;  and  a  severing  trustee  may  appeal 
from  an  order  depriviDg  him  of  all  costs :  Ih. 

In  Webb  y.  TT.,  16  ^m.  66,  a  trustee  severing  in  defence  for  breach  of  trust 
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by  his  co-irastee,  and  only  one  set  of  costs  being  giyen,  he  was  allowed  the 
whole.  It  has  sometimes  been  left  to  the  taxing  master  to  decide  which 
trustee  should  have  the  one  set :  Course  v.  Humphrey,  26  Beav.  402 ;  5  Jur. 
N.  8.  615;  28  L.  J.  Ch.  327;  A,  G,  v.  Wyvilh,  28  Beav.  464;  and  for  an 
inquiry  if  such  seyering  was  proper,  see  Woods  t.  TT.,  5  Ha.  229. 

Where  trustees  and  c.  q.  t,  severing  in  defence  were  only  allowed  one  set 
of  costs,  see  Farr  v.  Sheriffey  4  Ha.  628 ;  and  so  c«.  j.  t :  Peillon  v.  Brooking^ 
4L.  T.  731. 

But  this  rule  does  not  apply  to  parties  whose  shares  are  difPerenti  though 
their  interests  in  opposing  the  Pit  are  identical :  Remnant  v.  Hood,  27  Beav. 
613,  614,  n. 


CHABQES  AND  EXPENSES. 

Charges  and  expenses  of  testator's  trustees  do  not  include  funeral  and 
probate  expenses :  CoUis  v.  Robins,  1  D.  &  S.  131 ;  and  see  Hardy  v.  Hull, 
17  Beav.  355 ;  nor  the  costs  of  other  actions,  unless  brought  or  defended  by 
leave,  or  otherwise  specially  provided  for :  Payne  v.  Little,  27  Beav.  83 ;  but 
exor's  costs,  charges  and  expenses,  include  his  costs  of  a  probate  action  dis- 
puting the  will :  Re  Price,  Williams  v.  Jenkins,  31  Ch.  D.  485.  In  Oraham 
V.  Wickham,  2  D.  J.  &  S.  497,  costs  of  litigation  since  decree  were  allowed, 
and  the  Court  considered  whether  such  costs  have  been  properly  incurred : 
and  see  Maw  v.  Pearson,  3  N.  B.  99 ;  28  Beav.  196 ;  and  an  allowance  (fixed 
by  the  Court  itself)  has  been  made  to  exors  and  trustees  for  loss  of  time  in 
carrying  on  the  testator's  business  and  managing  his  property :  Forster  v. 
Ridley,  4  D.  J.  &  S.  452 ;  and  trustees  of  a  business  bequeathed  as  part  of 
the  residuary  trust  estate  were  allowed  out  of  capital  the  expenses  properly 
incurred  of  employing  accountants  and  valuers  for  an  annual  audit  and 
stock-taking:  Re  Bennett,  Jones  v.  B.,  (1896)  1  Ch.  778,  0.  A, 

They  included  costs  of  release  of  the  Pit  trustee,  though  never  e:i^ecuted : 
Simhms  V.  Newhorough,  1 1  Beav.  403. 

Trustees  of  an  invalid  creditors*  deed  were  not  entitled  to  retain  their  costs : 
Smith  V.  Dresser,  1  Eq.  651 ;  and  as  to  costs  of  trustees  of  deeds  set  aside  as 
void  as  against  purchasers  or  creditors  under  the  statutes  of  Eliz.,  see  May, 
Vol.  Conv.  486. 

And  see  Tangueray  y»  Bowles,  14  Eq.  151,  where  tnmtees  had  to  pay  all 
costs,  after  their  refusal  of  a  fair  offer,  the  deed  impeached  having  been  set 
aside  imder  the  settlor's  subsequent  bankruptcy :  Henshall  v.  Fereday,  21 
W.  B.  240,  570 ;  27  L.  T.  743 ;  29  L.  T.  46 ;  where  trustees  of  a  voluntary 
settlement  containing  no  power  of  revocation  were  refused  the  costs  of  a  suit 
in  which  it  was  set  aside. 

On  the  appointment  of  a  new  trustee,  the  costs,  including  those  of  the  donee 
of  the  power,  are  allowed  out  of  the  corpus :  Harvey  v.  Olliver,  W.  N.  (87) 
149;  59  L.  T.  249;  Lewin,  792. 


INDEBiNITT  AND  FBIOBTTT* 

Trustees,  public  or  private,  are  entitled  to  reimburse  themselves  from 
the  trust  fund  all  due  expenses,  without  any  special  provision  to  that  effect : 
A.  G.  V.  M.  of  Norwich,  2  M.  &  C.  406,  424 ;  and  by  the  Trustee  Act,  1893 
(56  &  57  V.  c.  53),  s.  24  (replacing  s.  31  of  the  Law  of  Property  Amendment 
Act,  1859  (22  &  23  Y.  c.  35)  V  it  is  enacted  that  '<  a  trustee  shall,  without 
prejudice  to  the  provisions  oi  the  instrument,  if  any,  creating  the  trust,  bo 
chargeable  only  for  money  and  securities  actually  received  by  him  notwith- 
standing his  signing  any  receipt  for  the  sake  of  conformily,  and  shall  be 
answerfu>le  and  accountable  only  for  his  own  acts,  receipts,  neglects,  or 
defaults,  and  not  for  those  of  any  other  trustee,  nor  for  any  banker,  broker, 
or  other  person  with  whom  any  lanst  moneys,  or  securities  may  be  deposited, 
nor  for  the  insufficiency  or  deficiency  of  any  securities,  nor  for  any  other 
loss,  unless  the  same  happens  through  his  own  wilful  default ;  and  may  re- 
imburse himself,  or  pay  or  discharge  out  of  the  trust  premises,  all  expenses 
incurred  in  or  about  the  execution  of  his  trusts  or  powers." 

And  this  right  of  indemnity  is  a  first  charge  as  well  upon  the  income  as  the 


1172  Trustees.  [chap,  xu. 

coxpnB,  and  expenses  may  be  retained  out  of  income  until  provision  can  be 
made  for  raising  them  out  of  corpus :  Stott  y.  Milne^  25  Ch.  I).  710,  C.  A. 

But  the  right  is  limited  strictly  to  the  trust  fund,  and  to  expenses  properly 
incurred  in  the  execution  of  the  trust :  Re  E.  of  WincheUea\  Policy  TruaU, 
39  Ch.  D.  168 ;  Stoit  v.  Milne,  sup, ;  Smith  v.  DaU,  18  Ch.  D.  616. 

And  where  legacies  have  been  severed  and  set  apart,  the  trustee  can  have 
no  right  to  relief  from  one  set  of  investments  in  respect  of  liability  incurred 
on  bSialf  of  beneficiaries  entitled  to  another  set :  Fraeer  v.  Murdoch^  6  App. 
Ca.  855  ;  following  Exp.  Garland,  10  Yes.  110. 

"Wbere  there  was  no  trust  fund  out  of  which  the  trustee  could  be  paid,  a 
c,  q,  t,  at  whose  request  he  accepted  the  office,  was  liable  to  indemnify  him : 
Jervis  v.  Wol/eratan,  18  Eq.  18. 

Where  on  a  purchase  under  the  trust  the  trustee  contributes  a  sum  to 
miJLe  up  the  purchase-money,  he  is  entitled  to  a  lien  subject  to  a  first  charge 
for  the  balance  in  favour  of  the  trust :  Be  Pumfrey,  Worcester,  Ac,  Co,  v.  Blidc, 
22  Ch.  D.  255. 

The  trustees  of  an  inspectorship  deed,  in  which  the  creditors  covenanted  to 
indemnify  them  against  any  liability  in  carrving  on  the  debtor*s  business, 
were  entitled  to  a  decree  for  account  and  contribution  against  all  the  creditors, 
though  some  had  different  defences  from  others :  Singleton  v.  Seiwyn,  12  W.  &. 
98 ;  3  N.  E.  27 ;  9  Jur.  N.  S.  1149;  9  L.  T.  408. 

Trustees  of  a  settlement  originally  vaUd,  but  afterwards  avoided  under 
sect.  47  of  the  Bankruptcy  Act,  1883,  are  entitled  to  a  lien  for  their  expenses 
as  against  the  trustee  in  bankruptcy :  Re  Holden,  20  Q.  B.  D.  43 ;  mcm, 
where  the  settlement  is  void  ah  initio :  DiUton  v.  TTiompaon,  23  Ch.  D.  278, 
C.  A. ;  but  see  Merry  v.  Pownall,  (1898)  1  Ch.  306,  sup.  p.  1170. 

Trustees  allowing  tenant  for  life  to  retain  heirlooms  pursuant  to  a  direction 
in  the  wiU  were  entitled  to  stop  his  income  to  make  good  loss  occasioned  by 
his  allowing  his  landlord  to  distrain  on  the  heirlooms :  Re  ZTope,  De  Cetto  v.  H,, 
W.  N.  (00)  76. 

A  trustee  who  has  incurred  a  legal  liability  may  be  entitled  to  indemnity 
from  the  c.  q.  t.  before  actual  loss  has  occurred :  Phene  v.  OHlam,  5  Ha.  1, 
9, 13  (where  the  indemnity  was  by  the  recognizance  of  the  Deft) :  Re  Pum/reyy 
Worcester,  dtc,  Co,  v.  Blick,  22  Ch.  D.  255 ;  and  a  trustee  of  shares  for  a  c.  q.  U 
(whether  original  or  derivative)  who  is  sui  juris  is  entitled  to  be  personally 
indemnified  by  him  against  calls :  Ilardoon  v.  Belilios,  (1901)  A.  C.  118 ;  but 
cannot  call  for  indemnity  in  the  absence  of  evidence  that  a  call  will  be  made : 
Hughes- Hallett  v.  Indian  Mammoth  Gold  Mines,  22  Ch.  D.  561 ;  secus,  where 
the  right  to  indemnity  was  denied,  and  the  trustee  had  received  notice  that 
he  would  be  placed  on  the  List  of  contributories :  Holibs  v.  Wayet,  36  Ch.  D. 
256,  259 ;  and  see  iic  Blunddl,  B.  v.  B.,  40  Ch.  D.  377. 

A  bond  of  indemnity  taken  by  a  trustee  is  intended,  primd  fade,  only  to 
indemnify  him  from  claims  against  him  as  such,  and  not  against  loss  wnicJi 
he  may  sustain  in  the  character  of  beneficiary :  see  Evans  v.  Benyon,  37  Ch.  D. 
329,  a  A. 

Acting  under  counsers  advice  will  not  necessarily  entitle  trustees  to  costs 
of  action  :  Devey  y.  Thornton,  9  Ha.  232 ;  StoU  v.  Milne,  25  Ch.  D.  710,  0.  A.  ; 
though  such  advice  would  go  a  long  way  to  justify  proceedings  instituted 
bond  fide  for  the  protection  of  the  estate:  8,  C,  at  p.  714;  and  see  Poole  v. 
Pass,  1  Beav.  600,  et  v.  inf,  p.  1176. 

Priority. 

Trustees*  expenses  precede  costs  of  suit,  and  are  a  lien  on  the  property : 
Morrison  y.M,,1  D.  M.  &  G.  214 ;  2  S.  &  G.  664 ;  Lewin,  750  et  seq, ;  Gaunt 
V.  Taylor,  2  Ha.  413;  unless  payments  not  strictly  authorized  have  been 
made  wi^out  the  sanction  of  the  Court,  and  the  estate  is  insufficient: 
Robinson  v.  Killey,  30  Beav.  520 ;  or  they  have  misconducted  themselves : 
Rose  V.  Sharrod,  11  W.  E.  356;  and  see  Ramsay  v.  Simpson  (1899),  1  I.  E. 
69.  They  had  not  such  lien  for  the  expenses  of  and  consequent  on  an 
attempted  premature  sale,  at  the  instance  of  the  legal  tenant  for  life :  Xeed- 
ham  V.  Chawner^  4  K.  &  J.  458 ;  and  the  right  is  strictly  limited  to  the  trust 
fund:  Re  E,  of  Winchelsea's  Policy  Trusts,  39  Ch.  D.  168. 

Under  the  Commissionors  Clauses  Act,  1847  TIO  &  11  V.  c.  16),  s.  60, 
commissioners,  notwithstanding  that  they  were  defending  an  action  as  mort- 
gagors, were  held  entitled,  by  virtue  of  the  statutory  ri^t  of  indemnity,  to 
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their  costs  out  of  the  property  as  between  soir  and  client  in  priority  to  all 
other  parties:  Beaten  &  Co.  v.  Dartmouth  Harbour  Commrs,  45  Ch.  D.  612. 

And  in  an  action  by  c.  q,  t.,  under  a  creditor's  deed  for  accounts  and  ascer- 
tainnient  of  rights,  there  being  a  probability  of  a  deficiency,  the  trustees 
were  entitled  to  a  direction  for  payment  of  their  costs,  charges,  and  expenses 
in  priority  to  all  other  parties :  Dodds  v.  Tttke,  25  Oh.  D.  617. 

It  is  an  absolute  rule  that  a  trustee  in  default  cannot  receive  any  costs  out 
of  the  estate  until  he  has  made  good  his*  default :  Staniar  y.  Evans,  34  Ch.  D. 
470;  peering  v.  2).,  42  Ch.  D.  203;  Lewin,  1209;  and  therefore  an  ordet 
directing  that  his  costs  shall  be  allowed  in  the  fiist  place,  and  the  balance 
only  paid,  is  only  to  be  made  under  special  drcumstanoes  in  order  to  avoid 
unnecessary  circuity  of  payments,  and  the  solr  cannot  take  any  benefit  under 
each  an  order  if  made  on  an  erroneous  representation  of  the  solyency  of  the 
trustee :  Staniar  v.  Evans,  sup, 

Eaxmeration  of  Trustees  in  respect  of  Pouters  of  Attorney]. — By  the  Trustee 
Act,  1893  (56  &  57  V.  c.  53),  s.  23,  it  is  enacted  that  •*  a  trustee  acting  or 
paying  money  in  good  faith  under  or  in  pursuance  of  any  power  of  attorney 
shall  not  be  liable  for  any  such  act  or  payment  by  reason  of  the  fact  that  at 
the  time  of  the  payment  or  act  the  person  who  gave  the  power  of  attorney 
was  dead  or  had  done  some  act  to  avoid  the  power,  if  this  fact  was  not 
known  to  the  trustee  at  the  time  of  his  so  acting  or  paying.  Provided  that 
nothing  in  this  section  shall  affect  the  right  of  any  person  entitled  to  the 
mone;^  against  the  person  to  whom  the  payment  is  made,  and  that  the  person 
80  entitled  shall  have  the  same  remedy  against  the  person  to  whom  the  pay- 
ment is  made  as  he  woald  have  had  against  the  trustee." 

As  to  the  effect  of  the  section,  which  substantially  reproduces  sect.  26  of 
tiie  Law  of  Property  Amendment  Act,  1859  (Lord  St.  Leonards'  Act),  22  &  23 
y.  c.  35,  see  Hood  and  Challis,  127,  128,  362. 


AIXOVTANCES. 

A  trustee  making  a  payment  not  authorized  by  the  terms  of  the  trust,  but 
honestly,  and  tmder  good  advice  to  execute  the  trust,  as  a  legacy  objected  to 
as  being  a  charge  on  the  estate,  in  order  to  complete  a  sale,  was  allowed  it  in 
account,  and  his  qosts  below  and  on  appeal :  Forshaw  v.  Higginson,  8  D.  M. 
&  G.  827 ;  but  see  Fazakerly  v.  Culshaw,  19  W.  B.  793 ;  24  L.  T.  773 ;  Vyse 
V.  Foster,  L.  B.  7  H.  L.  318 ;  et  inf.  p.  1184. 

Trustees  making  wrong  payments  to  legatees  have  a  lien  on  their  interests, 
even  against  assignees  for  value :  Dihhs  v.  Ooren,  11  Beav.  483. 

And  a  release  of  exors  after  payment  to  legatee  domiciled  abroad,  though 
wrong  lege  loci,  was  binding:  Leslie  v.  Baillie,  2  Y.  &  C.  C.  91. 

An  allowance  (fixed  by  me  Court  itself)  was  made  to  trustees  for  loss  of 
time  in  carrying  on  the  testator's  business,  and  managing  his  property: 
FcTster  v.  Ridley,  4  D.  J.  &  S.  452 ;  but  see  Lewin,  745. 

Annual  sums,  directed  by  a  will  to  be  paid  to  trustees  and  a  beneficiary  so 
long  as  they  carried  on  the  testator's  business,  were  held  to  be  subject  to 
legacy  duty:  Re  Thorley,  (1891)  2  Ch.  613,  C.  A. 

A  commission  of  5  p.  c.  was  allowed  to  an  English  trustee  for  receiving 
rents,  all  the  cs.  q.  t,  and  the  other  trustees,  being  resident  out  of  the  juris- 
diction :  Re  Freeman's  Settlement,  37  Ch.  D.  148. 

But,  in  general,  a  trustee  may  not  act  as  a  collector  himself  with  a  com- 
mission :  Re  Bedingfield,  B.  v.  D'Eye,  57  L.  T.  332 ;  Nicholson  v.  Tutin, 
3  K.  &  J.  159. 

And  trustees  who  under  an  order  of  Court  receive  rents,  and  are  allowed  a 
oommission,  will  not  be  allowed  additional  charges  in  respect  of  a  collector : 
Cox  V.  Bennett,  39  W.  B.  308. 

There  is  no  inflexible  rule  that  a  trustee,  appointed  receiver,  is  not  to  have 
remuneration,  and  it  may  be  allowed  in  a  proper  case,  though  not  mentioned 
in  the  judgment  appointing  him :  Be  Bignell,  B.  v.  Chapman,  (1892)  1  Ch.  59, 
C.  A. 

An  advance  by  trustees  out  of  the  personal  estate  to  the  tenant  for  life  for 
stocking  and  cultivating  a  farm,  fomung  part  of  the  real  estate,  was  allowed, 
the  outlay  being  beneficial  for  infant  remaindermen :  Re  Household,  H»  v.  H., 
27  Ch.  D,  553 ;  and  a  constructive  trustee  who  expends  money  in  permanent 
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unproyements  of  ilie  trost  property  is  priind  facie  entitled  to  be  reooaped  his 
expenditure  to  the  extent  of  tne  improved  ralue :  BowUy  y.  Oinnever,  (1897) 
2  Ch.  503. 

In  Conway  y.  FenUm,  40  Ch.  D.  512,  517,  expenditure  in  repaiiing  fftnn 
buildings  was  sanctioned;  but  this  case  was  exceptional,  and  in  general 
there  is  no  jurisdiction  to  authorize  such  expenditure  of  settled  money  except 
in  cases  amounting  to  actual  salvage :  Be  Motitagu,  Derbishire  y.  if.,  (1897) 
2  Ch.  8.  C.  A.,  affirming  (1897)  I  Ch.  685;  Be  Hawker's  Settled  Estates,  66 
L.  J.  Ch.  341;  Hurst  y.  H,  29  L.  B.  Ir.  219;  Lewin,  574;  Re  Lord  De 
Tabley's  Settled  Estates,  W.  N.  (96)  162. 

Where  a  trustee  and  guardian  of  infants  pays  income  to  his  co-guardian 
for  their  maintenance  and  education,  he  is  not  thereby  discharged,  but  if  he 
shows  that  they  have  been  properly  maintained  and  educated,  a  proper  sum, 
on  in(]^uiry,  ought  to  be  allowed  aeainst  the  balance  due  from  him  without 
youchmg  detailis :    Re  Evans,  ITe/cA  y.  Channdl,  26  Ch.  D.  58,  C.  A. 

Trustees  were  not  allowed  unnecessary  maintenance :  Bridge  y.  Brown, 
2  T.  &  C.  C.  181 ;  nor  repairs :  8.  C. ;  nor  maintenance  as  just  allowances  : 
Cotham  y.  West,  1  Beay.  381 ;  nor  advancement  by  one,  fiie  power  being 
vested  in  two :  Palmer  v.  Wakefield,  3  Beav.  227. 

But  trustees  were  allowed  proper  maintenance  though  in  excess  of  the 
income :  Bridge  v.  Brown,  2  T.  &  C.  C.  181 ;  and  sums  duly  expended  for 
a  c.  q,  t,  unable  to  take  care  of  himself :  Nelson  v.  Duncomhe,  9  Beav.  211 ; 
and  for  inquiries  on  the  subject,  see  Ih,  233 ;  and  see  WewtwoHh  y.  Tuhh, 
1  Y.  &  C.  C.  171 ;  2  Y.  &  C.  C.  537 ;  and  as  to  allowances  to  self-constituted 
trustees  of  one  non  compos,  Selby  v.  Jackson,  6  Beav.  192. 

A  trustee  will  not  be  allowed  interest  on  costs,  though  at  the  time  he  paid 
them  he  had  no  trust  money  in  his  hands :  Gordons,  Trail,  8  Price,  416 ;  but  . 
if  he  pays  off  a  debt  carrying  interest,  he  stands  in  the  place  of  the  creditor 
qud  interest :  Re  Beulah  Park  Estate,  15  Eq.  43  ;  Finch  v.  Pescott,  17  Eq.  554. 

As  to  payment  to,  and  release  by,  a  c.  q,  t,  representing  himself  as  of  age, 
when  not,  see  Overton  v.  Banister,  3  Ha.  503 ;  and  see  Nelson  y.  Stocker,  4  D. 
&  J.  458,  462,  463. 

Trustees  acting  on  a  forged  marriage  certificate  had  to  make  good  the 
fund,  with  interest:  Eaves  v.  Hickson,  30  Beav.  136;  7  Jur.  N.  S.  1297. 

And  trustees  are  liable  for  improper  payments  to  solrs,  or  others:  Be 
Massey,  8  Beav.  461. 

And  as  to  trustees'  allowances  and  costs,  see  Lewin,  750  ef  seg,;  1200 
ef  seg. 


TBUSTEES  TO  HAVE  VQ  OOSTS  OB  TO  PAT  THBM. 

To  what  extent  an  exor  may  be  deprived  of  his  costs  in  an  admon  action 
for  laches,  see  Heighington  y.  Orant,  1  Ph.  600 ;  or  for  ne^ect,  England  v. 
Doums,  6  Beav.  279;  Travers  v.  Townsend,  1  Mol.  496;  Beer  v.  Tapp,  10 
W.  B.  277;  Oresham  v.  Price,  35  Beav.  47;  and  in  admon  action  in 
Chambers,  Be  King,  34  Beav.  574. 

Trustees  refusing  accounts  and  information  had  to  pay  costs  up  to  the 
bearing :  Talbot  v.  Marshfield,  3  Ch.  622 ;  Kemp  y.  Bum,  4  Giff.  348 ;  11 
W.  R.  278 ;  and  see  Payne  v.  Evens,  18  E^.  356. 

And  neglect  or  refusal  to  account  will  m  general  make  trustees  liable  for 
costs  so  occasioned :  Springett  v.  Dashwood,  2  Giff.  521 ;  7  Jur.  N.  S.  93 ;  iZe 
Hayter,  32  W.  E.  26. 

£ut  the  neglect  or  refusal  must  be  pertinacious :  Pince  v.  Beattie^  11 W.  E. 
979. 

Trustees  have  been  made  to  pay  the  costs  of  suits  occasioned  by  their 
unreasonable  conduct :  Palairet  v.  Varew,  32  Beav.  564  ;  May  v.  Armstrong, 
W.  N.  (66)  233 ;  or  general  dereliction  of  duty :  Be  Weall,  Andrews  v.  W.,  42 
Ch.  D.  674 ;  Thomson  v.  Eastwood,  2  App.  Ca.  215 ;  Heugh  v.  Scard,  33  L.  T. 
659 ;  24  W.  B.  51,  and  cases  cited,  licwin,  1206 ;  or  of  proceedings  taken 
in  the  interest  of  their  solrs^  and  not  for  the  protection  of  the  trust  estate : 
Wood  v.  Calvert,  55  L.  T.  53. 

Exors  were  not  allowed  the  costs  of  an  unnecessary  inquiry  as  to  tiie 
testator's  family :  Westover  v.  Chapman,  1  Col.  181 ;  nor  of  acting  by  a  solr 
without  reason :  Harbin  y.  Darby,  28  Beay.  325 ;  and  as  to  costs  of  oonsulting 
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-counsel,  and  oonferenoee  witH  a  view  to  oompromiBe,  see  Stephens  r.  NetO' 
horough^  11  Beay.  403. 

And  exors  or  trustees  improperly  institutLiig  admon  prooeedings  may  be 
ordered  to  bear  the  oosts :  Be  Cahbam,  46  L.  T.  848 ;  and  m/.,  Chap.  XIJY., 
"  Administeation." 

A  trustee  who,  in  a  suit  for  an  account,  falsely  denies  his  indebtedness 
may  be  ordered  to  pay  costs :  Parrot  v.  Trehy,  Pr.  Ch.  254 ;  Eglin  t. 
Sanderson,  3  Giff.  434 ;  or  at  all  eyents  deprived  of  costs ;  A,  G,y,  Brewers' 
Co,,  1  P.  W.  376 ;  Fozier  v.  AndrewB,  2  J.  &  Lat  199;  but  where,  on  taking 
accounts,  a  trustee  is  found  to  be  indebted  in  a  small  amount,  he  will  not  be 
disallowed  his  costs  merely  because  he  denied  that  he  was  indebted :  Turner 
V.  Hancock,  20  Ch.  D.  303,  C.  A. 

Where  a  settlement  was  prepared  by  the  trustee,  who  persuaded  the  settlor 
to  execute  it,  the  trustee  was  ordered  to  pay  the  costs  of  a  successful  action 
to  set  it  aside :  DuUon  y.  Thompean,  23  Ch.  D.  278,  C.  A. 

As  a  trustee  is  indemnified  by  the  decree  of  the  Court,  he  will  appeal 
from  any  decision  to  the  Court  aboye  at  his  own  risk  :  Bowland  y.  Morgan, 
13  Jur.  23 ;  Tucker  y.  Homeman,  4  De  G.  M.  &  G.  395 ;  and  see  Wdlealey 
y.  Momington,  W.  N.  (70)  192 ;  and  if  the  rights  are  perfectly  dear,  and 
he  appeals  to  the  Court  without  reason,  though  otherwise  bond  fide,  he  will 
be  answerable  in  costs :  Be  Knight*B  Trust,  27  Beay.  45 ;  Lonewn  y.  Cope- 
land,  2  B.  C.  C.  156 ;  and  see  Be  Chapman,  72  L.  T.  66,  C.  A. ;  and  an 
unsuoces^ul  appeal  as  to  the  construction  of  a  will  will  be  dismissed  with 
costs,  which  will  not  come  out  of  llie  estate :  Clark  y.  Henry,  6  Ch.  588 ;  and 
see  Exp.  Angerstein,  9  Ch.  479 ;  Be  PeUit,  1  Ch.  D.  478 ;  Fitte  y.  La 
Fontaine,  6  App.  Ca.  482. 

Trustees  not  Deneiiting  by  breach  of  trust  had  not  to  pay  costs :  Bate  y. 
Hooper,  5  D.  M.  &  G.  338 ;  but  where  there  has  been  a  breach  of  trust  costs 
are  generally  given  against  the  trustee :  Burdick  y.  Oarrick,  5  Ch.  233,  and 
all  participant  in  the  breach  without  reference  to  their  degrees  of  culpability : 
Lawrence  y.  Bowie,  2  Ph.  140 ;  Byrne  y.  NorcoU,  13  Beav.  336 ;  but  between 
them  one  or  more  of  them  may  be  primarily  liable ;  and  see  Thompson  y. 
Finch,  Form  4,  eup.  p.  1158. 

Where  a  breach  of  trust,  not  dei>endinK  on  a  mere  point  of  construction,  is 
established  in  an  action,  the  costs  of  establishing  it  will  in  general  be  thrown 
upon  the  trustee :  BeU  v.  Turner,  47  L.  J.  Ch.  75. 

In  Lyse  y.  Kingdon,  1  Col.  184,  though  exors  were  liable  for  costs  of  suit, 
they  were  paid  from  their  testator's  assets,  he  having  committed  the  breach 
of  trust ;  uid  see  Palmer  v.  Jones,  43  L.  J.  Ch.  349 ;  Be  QriffithSy  G,  y.  Leuns^ 
26  Ch.  D.  465,  C.  A.,  et  eup,  p.  1168. 

Trustee  making  good  a  Dreach  of  trust,  not  accompanied  with  fraud,  and 
consequent  costs,  was  allowed  those  subsequent :  Hewett  v.  Foster,  7  Beay. 
348 ;  Peacock  v.  Colling,  33  W.  R.  528 ;  63  L.  T.  620 ;  54  L.  J.  Ch.  743, 
C.  A. ;  and  costs  of  suit  other  than  those  caused  by  such  breach :  Knott  y« 
Cotiee,  16  Beay.  77 ;  Heighington  v.  Grant,  1  Ph.  600 ;  Pride  v.  Fooks,  2  Beay. 
430 ;  and  see  Samuel  v.  Jones,  2  Ha.  246 ;  Bate  v.  Hooper,  5  D.  M.  &  G.  338 ; 
but  costs  arising  from  an  unfounded  claim  by  him  were  disallowed :  Foxier 
y.  Andrews,  2  J,  &  Lat.  199 ;  and  see  Fasten  v.  Lander,  62  L.  J.  Ch.  164, 
where  costs  subsequent  to  judgment  were  disallowed  a  trustee  in  an  action 
occasioned  by  his  previous  misconduct. 

A  legatee  in  tnist  unHer  the  will  of  a  defaulting  trustee,  haying  been 
ordered  to  refund,  could  not  deduct  his  costs  from  the  legacy,  the  same  beizig 
insufficient  to  answer  the  breach  of  trust :  Be  Knott,  Bax  y.  PatmeTf  56  L.  if. 
CL  318 ;  56  L.  T.  161 ;  35  W.  B.  302. 


TRTTBTESS  BISOLAIHIira  OB  BEFUSIKa  TO  OONYST. 

A  disclaiming  trustee  only  talces  costs  as  between  party  and  party,  tmless 
having  to  act  in  the  trust :  Legg  y.  Mackrell,  1  Giff.  165 ;  5  Jur.  N.  S.  llo4 ; 
Norway  y.  N.,  2  M.  &  E.  278;  and  so  in  Bray  y.  West,  9  Sim.  429,  though 
Deft  had  disdaimed  by  answer,  and  was  still  continued  party  to  the  hearing ; 
and  as  to  the  costs  of  disclaiming,  see  Be  Tryon,  7  Beav.  496^  Martin  r, 
Persse,  1  MoU.  146.  A  man  may  be  liable  as  trustee  to  convey  without  bein^ 
ontitledto  trustee  costs:  Carter  y.  C7.,  4  Jur.  N.S.  63, 67;  3K.  &J.617;  and 
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a  trustee's  execatrix  refusing  to  act  was  not  allowed  costs,  but  did  not  pay 
them,  because  the  bill  asking  that  she  should  she  was  obliged  to  resist :  Le^g 
y,  Maekrtlly  »up, 

A  trustee  refusing  to  concur  as  Pit  to  recover  the  trust  property  had  no 
costs :  Hughes  y.  Key,  20  Beav.  39d ;  Reade  y.  Sparkes,  1  MoU.  8. 

Trustees  unsuccessfully  resisting  claims  of  C8,  q,  f.,  whose  title  had  not 
been  duly  shown,  had  trustee  costs :  Holford  y.  Phipps,  4  Beay.  475 ;  and 
parties  calling  on  trustees  to  part  with  their  estate,  pn  the  ground  of  the 
trusts  being  ended,  must  show  this  clearly ;  this  not  being  done  before  suit, 
the  trustees  had  their  costs :  £•.  (7.,  3  Beay.  434 ;  and  will  always,  unless 
misconduct  is  shown:  Noble  y.  MeymoUy  14  Beay.  471 ;  and  so  where  they 
declined  to  transfer  a  fund,  under  an  assignment,  open  to  suspicion,  though 
ordered  by  the  Court :  Whitmarahr.  Robertson,  1  Y.  &  C.  C.  716;  and  so 
under  an  appointment  by  father  to  son  at  twenty-one :  King  y.  JT. ,  1  D.  &  J. 
663 ;  and  so  though  the  trustee  had  wrongly  refused  to  assign  without  the 
concurrence  required  by  counsel :  Poole  y.  Pass,  1  Beay.  600 ;  and  see  Devey 
y.  Thornton,  9  Ha.  232;  et  sup.  p.  1172. 

But  in  a  like  case  a  trustee  was  not  allowed  his  costs  of  suit :  Angier  t. 
Btannard,  3  M.  &  K.  566;  nor  where  he  refused  to  transfer  a  fund  as 
appointed  and  assigned :  Campbell  y.  Home,  1  Y.  &  C.  C.  664. 

And  where  in  a  clear  case  ne  refused  to  reoonyey  he  had  to  pay  costs : 
Hampshire  y.  Bradley,  2  Col.  34,  39 ;  and  see  Coppinger  y.  Stapleton,  15  L.  B. 
Ir.  461.  But  untrue  recitals  in  the  reconyeyance  justified  renisal  to  execute 
it :  Hartley  y.  Burton,  3  Ch.  365  ;  though  the  fact  of  the  trusts  being  unknown 
did  not,  and  the  trustee  had  to  pay  costs :  Pen/old  y.  Bouch,  4  Ha.  271 ;  and 
so  though  father  and  daughter  were  dealing  with  her  reyersionary  interest : 
Firmin  y.  Pulham,  2  D.  &  S.  99 ;  and  though  not  satisfied  with  due  eyidenoe 
of  a  decease :  Lyse  y.  Kingdon,  1  Col.  184 ;  and  though  not  satisfied  with  due 
evidence  of  a  pedigree :  Lancashire  v.  Z.,  1 D.  &  S.  288,  298 ;  and  where  dis- 
puting the  title  to  an  annuity :  Boch  v.  Callen,  6  Ha.  531.  But  as  to  visiting 
trustees  with  costs,  see  Noble  y.  Meymott,  14  Beav.  471 ;  Re  Cull,  20  £q.  561 ; 
et  in/,  pp.  1196,  1197,  and  other  cases  there,  et  sup.  p.  1174. 

OHABGES  BY  TRUSTEES  ACTING  AS  SOLICITORS,  SX7BVEY0BS,  &C. 

In  general  a  solr-trustee  is  only  entitled  to  costs  and  expenses  out  of 
pocket  found  by  the  taxing  master  to  have  been  properly  incurred :  Moore 
y.  Frawd,  3  My.  &  Cr.  45,  50;  Robinson  v.  Pett,  2  L.  C.  Eq.  214;  unless 
there  has  been  a  special  power  to  charge  for  professional  charges :  Re  Sher^ 
wood,  3  Beay.  338;  Moore  y.  Frowd,  3  My.  &  C.  45 ;  Re  Wyche,  11  Beav. 
209. 

A  direction  in  a  will  authorizing  a  trustee  who  is  a  solr  to  charge  for  pro- 
fessional services  is  a  beneficial  interest  under  sect.  15  of  the  Wills  Act  (1  V- 
c.  26),  and  therefore  void  if  he  is  an  attesting  witness :  Re  Pooley,  40  Ch.  D. 
1,  C.  A. ;  Re  Barber,  Burgess  v.  Vinnicome,  31  Ch.  D.  665 ;  Re  White,  Penndl 
y.  Franklin,  (1898)  2  Ch.  217,  C.  A.,  affirming  lb,  1  Ch.  297;  and,  being 
bounty,  fails  as  against  creditors :  £•.  C. ;  and  whether  or  not  such  interest 
is  subject  to  legacy  duty,  quaere:  Re  Pooley,  sup.;  Re  Thorley,  (1891)  2  Gi. 
613,  C.  A. 

Where  a  testator  directs  that  his  solr  shall  be  sol^  '*  to  his  estate  and  to  his 
trustees  in  the  management  and  carrying  oitt  the  provisions  of  the  will,"  no 
trust  or  duty  to  employ  such  solr  is  imposed  on  the  trustees :  Foster  y.  EUley, 
19Ch.  D.  518. 

An  exor  who  is  a  solr  cannot,  though  authorized  "to  charge  for  his  pro- 
fessional services,"  charge  for  doing  what,  as  exor,  he  ought  to  have  done 
himself ;  nor  can  an  exor  employ  a  solr  for  such  acts :  Harbin  v.  Darby,  28 
Beay.  325 ;  and  cases  in  note,  p.  327. 

As  to  what  words  are  sufficient,  see  Moore  v.  Frowd,  sup. ;  Harbin  v.  Darby ^ 
28  Beay.  325 ;  Willis  v.  Kibble,  1  Beav.  669 ;  Re  Ames,  A,  v.  Tayl<yr,  25  Ch.  D. 
72  (where  non-professional  charges  were  allowed  under  a  direction  that  the 
solr  should  be  allowed  to  make  proper  and  reasonable  charges,  whether 
within  the  business  of  a  solr  or  not) ;  Re  Chappie,  Newton  v.  Chapman,  27 
Ch.  D.  684  (where  they  were  disallowed  under  a  direction  to  allow  remunera- 
tion for  business  and  trouble,  as  though  the  trustee,  not  being  such,  were 
employed  by  the  trustee);  Re  Fish,  Bennett  y.  B.,  (1893)  2  Ch.  413,  C.  A- 
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(where  a  special  claase  was  held  to  entitle  a  eolr-trustee  to  charge  for  his 
trouble,  as  well  as  to  make  professional  charges,  notwithstanding  that  a 
legacy  of  200Z.  was  given  to  him  conditionally  on  his  accepting  the  office  of 
exor  and  trustee) ;  Clarkaon  v.  Robinson,  (1900)  2  Oh.  722  (where  the  clause, 
though  wide,  was  not  wide  enough  to  coyer  work  done  outside  the  profession 
or  business  of  the  trustee). 

The  rule  extends  to  the  firm  of  which  he  is  a  member,  though  the  business 
has  been  done  by  one  of  the  firm  not  a  trustee :  Ckristophsrs  ▼.  Whiter  10 
Beav.  523;  Collins  v.  Carey,  2  Beav.  128. 

But  a  trustee  may  employ  his  partner  as  solr  to  the  trust  if  the  trustee, 
by  the  articles  of  partnership,  is  precluded  from  any  benefit :  Clack  y.  Carlon, 
7  Jut.  N.  S.  441 ;  9  W.  E.  668 ;  30  L.  J.  Gh.  639 ;  4  L.  T.  361. 

And  where  trustees  of  a  manor  appointed  the  partner  of  one  of  them,  who 
was  a  solr,  to  act  as  steward,  he  was  not  accountable  to  the  trust  in  respect 
of  his  manorial  fees :  He  Corsellis,  Lawton  y.  ElweSj  34  Ch«  D.  675,  C.  A. 

The  rule,  howeyer,  has  been  held  not  to  apply  where  the  solr  is  one  of 
seyeral  trustees,  and  acts  for  them  as  Defts :  Cradock  y.  Piper,  1  Mac.  &  G, 
664 ;  17  Sim.  41.  This  exception  to  the  rule,  though  anomalous  (see  Lewin, 
304;  Mansenv.  Baillie,  2  Maoq.  80;  Re  Doody,  (1893)  1  Ch.  129,  0.  A.),  is 
well  established :  Re  Corsellis,  Lawton  y.  Elwes,  34  Ch.  D.  675,  C.  A. ;  Re 
Barber,  Burgess  y.  Vinnicome,  34  Ch.  D.  77 ;  and  applies  to  friendly  proceed- 
ings in  Cluunbers— e.^.,  an  application  for  maintenance  of  an  infant :  Re 
Corsellis,  sup,;  and  where  the  trustees  are  Pits,  but  not  where  the  solr- 
trustee  is  acting  for  cs.  q,  t. :  S,  C, ;  or  is  not  the  solr  on  the  record,  but  has 
merely  introduced  the  business  to  the  solrs  of  the  trustees :  Vipont  y.  Butler^ 
W.  N.  (93)  64 ;  and  the  taxing  masters  may  apply  the  rule  without  any 
special  oirection :  Cradock  y.  Piper,  sup. 

As  to  disputing  after  many  years  a  bill  paid  by  a  trustee  to  himself  as  solr, 
see  Allen  y.  Jarvis,  4  Ch.  616. 

Eight  to  char^  for  professional  services  may  be  given  to  a  surveyor- 
trustee  by  the  will :  Willis  v.  Kibble,  1  Beav.  559 ;  but  exor  and  trustee, 
selling  as  auctioneer,  was  not  allowed  commission:  Kirkman  v.  Booth,  11 
Beav.  273 ;  nor  were  auctioneers  selling  for  a  mortgagee,  one  of  the  firm : 
Matthison  v.  Clarke,  3  Drew.  3 ;  and  see  Sclater  v.  Cottam,  3  Jur.  N.  S.  630 ; 
5  W.  E.  744 ;  but  a  trustee  for  sale,  an  auctioneer,  was,  under  the  terms  of 
the  deed :  Douglas  v.  Archbutt,  2  D.  &  J.  148. 

As  to  compensation  for  loss  of  time,  see  Forster  v.  Ridley,  4  D.  J.  &  S.  452, 
sup.  p.  1173. 

An  exor  who  is  a  solr  cannot,  by  postponing  probate,  entitle  himself  in  the 
meantime  to  charge  for  professional  work  done  for  his  co-exor  in  relation  to 
the  estate :  Re  Barber,  Burgess  v.  Vinnicoine,  34  Ch.  D.  77. 

There  is  no  inflexible  rule  that  a  trustee  can  be  appointed  receiver  of  the 
trust  property  only  on  the  terms  of  his  having  no  remuneration :  Re  Bignelly 
B.  y.  Chapman,  (1892)  1  Ch.  59 ;  Lewin,  302. 


Section  VI. — ^Investment  op  Trust  Funds  and  Management 

OF  Trust  Property. 

1.  Investment  on  Mortgage  o/Freefiolds  or  Copyholds  in  England  or 

Wales. 

And  this  Court  being  of  opinion  that  it  will  be  fit  and  proper,  and 
for  the  benefit  of  the  persons  interested  under  &c.,  that  the  sum  of  £ — 
cash  in  the  schedule  hereto  mentioned  should  be  invested  \or  that  the 
£ —  Consols  in  the  schedule  hereto  mentioned  should  be  sold,  and  the 
money  to  arise  by  such  si^e  be  ijivested]  on  the  security  by  way  of 
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mortgage  of  fhe  freehold  [or  copyhold]  estate  in  the  x>etitioii  men- 
tioned, sitaate  &o.,  Let  an  inquiry  be  made  whether  a  good  title  can 
be  made  to  the  said  estate ;  And  in  case  a  good  title  can  be  made 
thereto,  Let  a  mortgage  thereof  be  settled  by  the  Judge ;  And  Let  the 
fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — [Add 
Payment  SeheduUy  Form  No,  62.] 

For  form  of  summons,  see  D.  C.  F.  574. 

2.  Inquiry  as  to  such  Investment. 

Let  an  inquiry  be  made  whether  it  is  fit  and  proper  and  for  the 
benefit  of  the  parties  interested  in  the  £55,000  Consols  in  Court  to  the 
credit  of  &c.,  that  the  said  anns  should  be  sold,  and  the  proceeds 
thereof  inrested  in  the  purchase  of  East  India  Stock,  or  upon  mortgage 
of  a  freehold  or  copyhold  estate,  or  freehold  or  copyhold  estates,  in 
England  or  Wales. — ^Adjourn  &c.  till  after  certificate. — CoMum  y. 
Peel,  Y.-C.  S.,  1  Mar.  1861,  A.  393. 

This  application  was  ultimately  refused  by  V.-C.  S.,  1  April,  1861.  And 
again  on  appeal  to  the  full  Court,  12  June,  1861,  3  D.  F.  ^  J.  170;  as  the 
Court  felt  bound  to  consider  the  interests  of  all  parties,  and  the  inyestment 
did  not  appear  to  be  for  the  benefit  of  the  remaindermen. 

3.  Liberty  to  Trustees  to  expend  Money /or  specified  Purposes. 

Let  the  Defts,  the  trustees  of  the  will  of  the  testator  D,  be  at  liberty, 
out  of  the  income  of  the  estate  at  W.  to  which  the  Pit  is  entitled,  to 
expend  a  sum  not  exceeding  £ —  in  executing  the  works  mentioned  in 
the  first  colunm  of  the  schedule  hereto,  the  estimated  cost  of  which  is  set 
forth  in  the  second  colunm. 

The  SoHEDTJLE  aboye  referred  to. 


Ist  Column. 

2nd  Colmnn. 

To  paint  the  outside  wood  and  iron-  ^ 

work  of  the  mansion  at ,  and  [ 

the  out-offices ) 

£35    0    0 

To  &c 

Total 

£ 

-Dashwoody.  2).,  V.-C.  M,  in  Chambers,  19  July,  1876,  A.  1594. 
For  form  of  summons,  see  D.  C.  P.  616. 


4.  Declaration  that  Trustees  of  Settlement  may  advance  on  Personal 
Security — Liberty  to  apply  on  farther  Evidence  as  to  Question  of 
their  Obligation  to  do  so. 

Let  the  Defts  A.  N.  B.  and  H.  T.  A.  H.,  as  trustees  of  the  indenture 
of  settlement  dated  &o.,  be  at  liberjgr  to  lend  the  whole  or  any  part  of 
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the  trust  funds  (whether  at  the  time  invested  or  not)  to  the  settlor,  the 
Pit  C.  E.  L.,  widow,  upon  her  personal  credit  without  security,  if  they 
think  fit,  And  Let  the  said  Defts  [the  trustees']  be  at  liberty  to  apply 
to  the  Judge  at  Chambers,  if  they  shall  hereafter  be  desirous  of  taking 
the  further  opinion  of  the  Judge  whether  they  are  bound  to  make  such 
loan  on  producing  farther  evidence  as  to  that  point. — The  costs  of  the 
Fit  and  Defts  [^the  trustees]  of  the  application  to  be  paid  and  retained 
out  of  the  trust  funds  to  be  taxed,  the  costs  of  the  trustees  as  between 
solr  and  client. — See  He  Laing^s  Settlement^  Z.  y.  Radeliffe,  Eeke- 
wich,  J.,  22  Feb.  1899,  B.  1119 ;  (1899)  1  Ch.  593. 


5.  Dedaration  that    Trustees  may  raise  Money  for  Repairs  and 
Annuities — Interest  to  be  kept  doum  out  of  Income. 

Deolabe  in  answer  to  Question  1  that,  according  to  the  true  con- 
struction of  the  said  will,  the  Fits  \Jhe  trustees']  have  power  to  charge 
or  mortgage  so  much  of  the  testator's  real  estate  as  from  time  to  time 
remains  unsold,  with  any  outlay  for  renewals  of  leases,  or  grants,  pay- 
ments of  fines,  or  admission  to  or  enfranchisement  of  copyhold  heredita- 
ments, improvements,  repairs,  premiums  on  policies,  or  otherwise  for 
the  benefit  or  in  respect  of  the  real  or  personal  estate  of  the  testator, 
and  also  with  the  costs  of  and  incidental  to  raising  moneys  for  the  pur- 
poses aforesaid;  And  Declare,  in  answer  to  Question  la,  that  the  Fits 
have  also  power  to  charge  as  aforesaid  the  unsold  real  estate  from  time 
to  time  with  sufficient  moneys  to  enable  them  to  make  payment  in 
full  of  the  annuities  other  than  the  annuity  to  the  Fit  B.  B. ;  And 
Declare,  in  answer  to  Question  3,  that  the  interest  on  mortgages  or. 
other  diarg^  ought  to  be  borne  by  income ;  And,  in  answer  to  Ques- 
tion 4,  tax  as  between  solr  and  client  the  costs  of  all  parties  of  the 
application,  And  Let  the  amount  of  such  costs  when  taxed  be  paid  by 
the  Fits  out  of  the  moneys  raised  by  charging  the  unsold  real  estate 
as  aforesaid. — See  Re  Bellinger ,  Durell  v.  -5.,  Kekewich,  J.,  26  July, 
1898,  A.  3024 ;  (1898)  2  Gh.  534. 


6.  Contract  and  Lease  approved-- Trustees  to  be  at  liberty  to 

execute  them. 

"Let  the  conditional  contract  entered  into  between  the  applicants,  the 
surviving  trustees  of  the  will  of  W.  S.,  deceased,  of  the  one  part,  and 
the  Board  of  Works  for  the  W —  district  of  the  other  part,  for  the 
lease  to  the  said  Board  of  Works  of  the  premises  in  the  said  contract 
mentioned,  be  carried  into  effect,  and  the  Judge  having  approved  of 
the  contract  for  the  lease,  and  also  of  the  lease  intended  to  be  made 
under  such  contract  between  T.  and  S.  of  the  one  part,  and  the  Board 
of  Works  for  the  W—  district  of  the  other  part,  which  together 
with  the  counterpart  thereof  is  identified  by  the  signature  of  the 
Vaster  in  the  margin  of  the  eaid  contract,  and  also  of  such  lease 
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and  the  counterpart  thereof  respectiyelj,  as  a  proper  contract  and 
leaae;  Let  the  applicants  be  at  liberty  to  execute  such  contract 
and  lease  upon  the  counterpart  thereof  being  executed  by  the  said 
Board  of  Works. — Oosts  of  the  Fits  and  Def  ts  to  be  costs  in  the  action. 
— Stratford  Y.  Teague^  Y.-C.  H.  at  Chambers,  13  June,  1876,  B.  1105. 

For  fonns  of  summons  and  affidayit,  see  D.  C.  F.  617. 

7.  Liberty  to  Trustee  to  bring  Action. 

Let  the  appellant,  as  trustee  of  the  will  of  the  said  testator,  be  at 
liberty  to  bring  an  action  against  the  lessees  of  the  Duke  of  B.  as  lord 
of  the  manor  of  0.  to  restrain  them  from  making  a  tramway  from  Qt, 
to  the  quaixies  in  the  township  of  Haslingden,  or  to  take  such  other 
proceedings  in  relation  thereto  as  he  may  be  advised. — Holden  t.  H., 
V.-C.  B.,  8  July,  1876,  A.  118. 

For  form  of  summons,  see  D.  C.  F.  614. 

8.  Trustees  to  defend  Actions. 

Let  the  Defts,  as  the  exors  and  trustees  of  the  will  of  the  testator  £., 
be  at  liberty  to  defend  the  action  S.  y.  JB,,  instituted  by  S.  and  another 
against  the  said  E.,  and  also  the  action  S.  y.  E.  instituted  by  8.  and 
another  against  the  said  £.  and  others,  and  be  indemnified  therein  out 
of  the  estate  of  the  testator. — Be  Eden,  E.  y.  Sutton,  Y.-C.  H.  at 
Chambers,  7  Noy,  1876,  A.  1777. 

9.  Leave  to  promote  Bill  in  Parliament. 

Upon  motion  by  way  of  appeal  &c.,  by  counsel  for  the  Defts,  and 
upon  hearing  coimsel  for  the  Pit,  Discharge  order  dated  &c. ;  And  Let, 
notwithstanding  the  order  dated  &c.,  the  representatiye  committee  of 
the  bondholders  appointed  under  the  order  dated  &c.,  be  at  liberty  to 
promote  a  Bill  in  the  next  session  of  Parliament  carrying  into  effect  the 
terms  set  forth  in  the  exhibit  marked  &c.,  to  the  affidavit  &c.,  but  such 
liberty  is  not  to  be  taken  as  expressing  any  approval  of  this  Court  of 
such  terms. — Buckham  v.  The  Trustees  ifc.  of  Whitehaven,  0.  A.,  3 
Nov.  1886,  A.  1647;  S.  C,  66  L.  T.  694. 

NOTES. 
nrVESTMENT  OF  TBUST  FUNDS — OENEBAL  POWERS  OF  TRUSTEES. 

Until  the  passing  of  the  Law  of  Property  Amendment  Act,  1859,  known 
as  Lord  St.  Leonards*  Act  (22  &  23  Y.  c.  35),  s.  32,  investments  of  trust 
money  by  trustees  otherwise  than  under  special  powers  contained  in  the 
trust  mstrument  or  special  order  of  the  Ooiirt,  were  practically  confined  to 
Government  securities. 

For  an  account  of  the  earlier  enactments  on  the  subject  of  investment,  see 
Seton,  4th  ed.,  p.  488 ;  and  for  an  historical  review  of  the  law  on  the  subject, 
see  Lewin,  Chap.  XIV.,  sect.  4,  pp.  330  et  seq. 

Under  the  Law  of  P^perty  Amendment  Act,  1860  (23  &  24  Y.  c.  38),  s.  11, 
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tnisteee,  exors,  or  admors  ''hayiiig  power  to  inTest  their  trust  funds  upon 
GoTemment  securities,  or  upon  parliamentary  stocks,  funds,  or  securities, 
or  any  of  them,"  might  invest  in  any  of  the  stocks,  funds,  or  securities  in  or 
upon  which  *'  cash  under  the  control  of  the  Court "  might  be  invested. 

For  the  investments  in  which,  under  0.  xxn,  17,  cash  under  the  control 
of  the  Court  mav  now  be  invested,  v,  $up.  Vol.  I.,  p.  235 ;  and  as  to  the 
practice  under  the  oorrespondio^  rule  in  Ireland,  and  the  circumstances 
under  which  the  Court  will  sanction  investments  in  securities  newly  autho- 
rized, see  Roberta  v.  Morgan^  23  L.  B.  Ir.  118  ;  Re  Phelan,  lb.  336;  Johmon 
V.  (yNeil,  lb.  430;  Re  NesbiU's  Trueta,  25  L.  E.  Ir.  430. 


SETTLED  LAKD  AOT. 

By  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  ss.  21,  32,  all  moneys  in 
Court  which  are  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement  may  be  **  invested  on  Gk)vemment  securities,  or  on 
other  securities  on  which  the  trustees  of  the  settlement  are  by  the  settlement 
or  by  law  authorized  to  invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase  of  the 
debenture  stock  of  an^r  railway  co.  in  Great  Britain  or  Ireland  incorporated 
bv  special  Act  of  Paruament,  and  having  for  ten  vears  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary  stock  or  shares  " ;  and  under 
these  sections  moneys  in  Court  which  have  arisen  from  the  purchase  under 
the  Lands  Clauses  Consolidation  Act,  1845,  of  land  belonging  absolutely  to 
a  charity,  have  been  invested  in  railway  debenture  stock:  Re  Byron's 
Charity,  23  Ch.  D.  171. 

B;^  sect.  33,  where  under  a  settlement  money  is  in  the  hands  of  trustees, 
and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  the  Act,  thev  may,  at  the  option  of  the  tenant 
for  life,  invest  the  same  as  above  mentioned. 

Moneys  are  "liable  to  be  laid  out  in  the  purchase  of  land"  within  the 
section  if  trustees  are  empowered  so  to  invest  them:  Re  Soltau*s  Truete, 
(1898)  2  Ch.  629 ;  or  to  invest  at  the  request  of  the  tenant  for  life  in  the 
purchase  of  particular  land :  Re  Hill,  H.  v.  Pilcher,  (1896)  1  Ch.  962. 

Where  under  a  will  money  was  bequeathed  to  trustees  in  trust  to  lay  it 
out  in  the  purchase  of  real  estate,  to  oe  settled  in  strict  settlement,  with  a 
direction  that  until  the  purchase  **  ihe  legacy  should  be  invested  in  Govern- 
ment or  real  securities,  but  not  in  any  other  mode  of  investment,"  it  was 
held  that  the  trustees,  on  the  direction  of  the  tenant  for  life,  might  invest 
tiie  legacy  in  railway  debenture  stock :  Re  Mackenzie's  Trusts,  23  Ch.  D.  750 ; 
and  see  Re  Tennant,  40  Ch.  D.  594  ;  Re  Mundy's  Settled  Estates,  (1891)  1  Ch. 
399,  C.  A. ;  for  this  was  only  doing  directly  what  the  tenant  for  life  could 
have  done  circuitously  under  the  powers  of  the  Act,  by  reselling  the  estate 
when  purchased,  and  directing  the  investment  of  the  money  in  the  manner 
proposed.  And  in  another  case,  where  the  will  contained  no  clause  autho- 
rizing an  interim  investment,  the  Court  sanctioned  the  postponement  of  the 
purchase  of  real  estate  in  Ireland  until  such  a  purchase  could  be  prudently 
effected,  and  allowed  an  interim  investment  under  sect.  21 :  i^e  Maberley, 
Jf.  y.  M.,  33  Ch.  D.  455;  and  aeepost,  Chap.  XLY., ''  Settlements." 


NATIONAL  DEBT  CONYERaiON  AOT. 

By  the  National  Debt  (Conversion)  Act,  1888  (51  V.  c.  2),  provision  was 
made  for  ihe  conversion  and  exchange  of  Three  p.  c.  Consolidated  Bank 
Annuities,  Three  p.  c.  Beduced  Ba^  Annuities,  and  New  Three  p.  c. 
Aonuities  into  a  new  Gk>vemment  Stock  of  a  lower  denomination  to  be 
called  Two  and  Three-quarters  p.  c.  Consolidated  Stock  until  the  6th  of 
Amil  1903,  and  thereafter  Two  and  a  Half  p.  c.  Consolidated  Stock  Tsect.  2, 
Bob'Sect.  4) ;  and  trustees  having  power  to  invest  in  the  old  stocks  were 
empowered  to  invest  in  the  new  stock  in  lieu  thereof  (sect.  19).  The  new 
stock  ^rields  dividends,  payable  quarterly,  at  the  rate  of  2}  p.  c.  imtil  the  4th 
of  Apnly  1903,  and  2}  p.  c.  after  that  date  (sect.  2,  sub-sects.  1,  3) ;  and  is 
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not  to  be  redeemable  until  the  8tli  of  April,  1923,  after  which  date  it  wiU  be 
redeemable  at  par  in  such  manner  as  Parliament  shall  direct  (sect  2,  sub- 
sect.  2).  Special  provision  was  made  for  the  protection  of  trustees  of  stock 
appropriated  to  provide  annuities  (sect.  20),  and  (sect.  21 :  see  Be  Tucketi's 
TrutU,  57  L.  J.  Ch.  760;  68  L.  T.  719;  36  W.  E.  642)  when  any  stock 
converted  or  exchanged  by  virtue  of  the  Act  into  new  stock  was  held  by  a 
trustee,  such  trustee  was  to  be  at  liberty  to  sell  the  same,  and  to  invest  the 
proceeds  in  any  of  the  securities  for  the  time  being  authorized  for  the  invest- 
ment of  cash  under  the  control  of  the  High  Court,  notwithstanding  anything 
to  the  contrary  contained  in  the  instrument  creating  the  trust. 

TBirSTEE  ACT,  1893. 

By  the.Trustee  Act,  1893  (66  &  67  Y .  c.  63),  which  (by  sect.  4)  applies  as  weU 
to  trusts  created  before  as  to  trusts  created  after  tne  passing  of  that  Act, 
extensive  powers  of  investment  are  conferred  on  trustees ;  and  by  sect.  1 , 
'  *  A  trustee  may,  unless  expressly  forbidden  by  the  instrument  (if  any)  creating 
the  trust,  invest  any  trust  funds  in  his  hands,  whether  at  the  time  m  a  state 
of  investment  or  not,  in  manner  following,  that  is  to  say — (a^  In  any  of  the 
Parliamentary  stocks  or  public  funds  or  Government  securities  of  the  United 
Kingdom ;  (b^  on  real  or  heritable  securities  in  Great  Britain  or  Ireland  ; 

Sc)  in  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland ;  (d)  in  India 
[!hree  and  a  Half  p.  c.  "Stock,  and  India  Three  p.  c.  Stock,  or  in  any  other 
capital  stock  which  may  at  any  time  hereafter  oe  issued  by  the  Secretary  of 
State  in  Council  of  India,  under  the  authority  of  Act  of  Parliament,  and  chai^gped 
on  the  revenues  of  India ;  (e)  in  any  securities  the  interest  of  which  is  for  the 
time  being  guaranteed  by  Parliament ;  (f )  in  Consolidated  stock  created  by 
the  Metropolitan  Board  of  Works  or  by  the  London  County  Council,  or  in 
Debenture  stock  created  by  the  Beceiver  for  theMetropolitan  Police  District ; 
(g)  in  the  Debenture,  or  Eentcharge,  or  Guaranteed  or  Preference  stock  of 
any  railway  co.  in  Great  Britain  or  Ireland,  incorporated  by  special  Act  of 
Parliament,  and  havinj^,  during  each  of  the  ten  years  last  past  before  the 
date  of  investment,  paid  a  diviaend  at  the  rate  oi  not  less  man  three  p.  c. 
per  ann.  on  its  ordinary  stock ;  (h)  in  the  stock  of  any  railway  or  canal  co. 
m  Great  Britain  or  Ireland,  whose  undertaking  is  leased  in  perpetuity,  or 
for  a  term  of  not  less  than  200  years,  at  a  fixed  rental  to  any  such  railway 
CO.  as  is  mentioned  in  sub-sect,  (g)  either  alone  or  jointly  with  any  other 
railway  co. ;  (i)  in  the  Debenture  stock  of  any  railway  co.  in  India,  the 
interest  on  which  is  paid  or  guaranteed  by  the  Secretary  of  State  in  Council 
of  India;  (j)  in  the  d,  anns.  of  the  Eastern  Bengal,  the  Ifc^ast  Indian,  and  the 
Scinde,  Punjaub  and  Delhi  Railways,  and  any  uke  anns.  which  may  at  any 
time  hereafter  be  created  on  the  purchase  of  any  other  railway  by  the  Secre- 
tary of  State  in  Council  of  India,  and  charged  on  the  revenues  of  India,  and 
which  may  be  authorized  by  Act  of  Parliament  to  be  accepted  by  trustees  in 
lieu  of  any  stock  held  by  them  in  the  purchased  railway,  also  in  defeired 
anns.  comprised  in  the  register  of  holders  of  ann.  dass  D.  and  anns.  com- 
prised in  the  register  of  annuitants  class  C.  of  the  East  Indian  Bailway  Co. ; 
fk)  in  the  stock  of  any  railway  co.  in  India  upon  which  a  fixed  or  miTiiTmiTin 
oividend  in  sterling  is  paid  or  guaranted  by  the  Secretary  of  State  in  Council 
of  India,  or  upon  tne  capital  of  which  the  interest  is  so  guaranteed ;  (1)  in  the 
Debenture  or  Guaranteed  or  Preference  stock  of  any  co.  in  Great  Britain  or 
Ireland,  established  for  the  supply  of  water  for  profit,  and  incorporated  by 
special  Act  of  Parliament  or  by  Koyal  Charter,  and  having  during  each  of  the 
ten  years  last  past  before  the  date  of  investment  paid  a  £vidend  of  not  less 
than  &l,  p.  c.  on  its  ordinary  stock ;  (m)  in  nominal  or  inscribed  stock,  issued 
or  to  be  issued  by  the  corporation  of  any  municipal  borough,  having,  accord- 
ing to  the  returns  of  the  last  census  prior  to  the  date  of  investment,  a 
population  exceeding  60,000,  or  by  any  county  council,  under  the  authority 
of  any  Act  of  Parhament  or  Provisional  Order;    (n)  in  nominal  or  in- 
scribed stock,  issued  or  to  be  issued  by  any  commrs  incorporated  by  Act 
of  Parliament  for  the  purpose  of  supplying  water,  and  having  a  compulsoiy 
power  of  levying  rates  over  an  area  having,  according  te  the  returns  of  the 
last  census  prior  to  the  date  of  investment,  a  population  exceeding  60,000, 
provided  that  during  each  of  the  ten  years  last  past  before  the  date  of  invest- 
ment ttie  rates  levi€d  by  such  commrs  shall  not  have  exoeeded  eighty  p.  c 
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of  the  amoTuit  authorized  by  law  to  be  levied ;  (o)  in  any  of  the  stocks, 
funds,  or  securities  for  the  time  being  authorized  for  the  investment  of  cash 
under  the  control  or  subject  to  the  order  of  the  High  Court;  and  may  also 
from  time  to  time  vary  any  such  investment." 

The  words  extending  the  powers  of  the  section  to  all  trust  funds,  **  whether 
at  the  time  in  a  state  of  investment  or  not/'  were  not  contained  in  the  Trust 
Investment  Act,  1889,  and  in  effect  embody  in  the  Act  of  1893  the  decision  of 
the  House  of  Lords  in  Hume  v.  Lopea^  (1892)  A.  0.  112  (affirming  and 
extending  the  decision  of  the  Oourt  of  Appeal  in  In  re  Dicky  (1891)  1  Ch.  423, 
C.  A.,  overruling  that  of  North,  J.,  in.  In  re  Manchester  Uoval  Infirmary ^ 
43  Ch.  D.  420),  that  the  powers  of  the  Act  of  1889  were  not  limited  to  cash 
in  the  hands  of  trustees,  out  extended  to  all  the  trust  investments,  so  that, 
whatever  might  be  the  nature  of  such  investments,  the  power  of  varying 
investments  conferred  by  the  statute  was  available. 

A  corporation  incorporated  by  a  special  Act,  holding  funds  for  charitable 
purposes  and  empowered  to  invest  the  same,  are  trustees  within  the  Act :  Re 
Manchester  Roycd  Infirmary ,  sup,;  secus,  trustees  holding  moneys  which 
belong  to  a  building  society  and  are  to  be  dealt  with  only  under  the  direction 
of  the  directors,  or  we  directors  themselves :  Be  National  Bldg,  Soc,,  43  Ch.  D. 
431. 

As  to  the  meaning  of  the  words  **  incorporated  by  Act  of  Parliament," 
see  Elve  y.  Boyton,  (1891)  1  Ch.  501,  C.  A. 

In  the  case  of  Be  Blue  Bibhon  Life  Assurance  Co,,  59  L.  J.  Ch.  276 ;  60  L.  T. 
660;  38  W.  R.  104;  North,  J.,  without  deciding  whether  the  Court  would 
accept  B.  annuities  as  a  proper  investment  for  funds  under  its  control, 
sanctioned,  under  the  Board  of  Trade  Bules,  the  investment  therein  of  a 
deposit  paid  in  under  the  Life  Assurance  Companies  Act,  1870,  s.  3. 

India  3^  p.  c.  is  not  a  fund,  the  interest  of  which  is  *'  guaranteed  by  autho- 
rity of  Parliament"  within  sect.  25  of  the  Building  Societies  Act,  1874, 
available  for  investment  of  the  surplus  funds  of  the  society :  Be  National 
Permanent  Bldg.  Soc.,  W.  N.  (90)  117. 

Where  a  testator  empowerea  his  trustees  to  set  apart  and  invest  in  speci- 
fied securities  a  sum  sufficient  to  answer  an  annuity,  the  trustees  could  not 
avail  themselves  of  the  statute  to  make  an  investment  for  the  piirpose  on 
securities  not  so  specified :  Be  Ovjihwaite,  0,  v.  Taylor,  (1891)  3  Ch.  494 ;  but 
see  Hume  v.  Lopes,  (1892)  A.  C.  112,  sup,;  and  cf.  Be  Mackenzie's  Trusts, 
23  Oh.  D.  750,  sup,  p.  1181. 

INVESTMENTS  SANCTIONED  BY  COUBT. 

The  Court,  on  the  application  of  a  tenant  for  life,  allowed  Consols  to  be 
sold  and  inyested  in  'aink  stock,  and  solr  and  client  costs  were  given  from 
the  fund :  Cohen  y,  Waley,  7  Jur.  N.  S.  937 ;  and  as  to  Bank  stock,  see  Be 
Longford,  2  J.  &  H.  458. 

At  instance  of  settlor,  and  at  her  cost,  a  fund  was  laid  out  in  Bank  and 
East  India  stock,  though  the  remaindermen,  being  volunteers,  opposed: 
Eq.  Bev,  Soc,  y.  Fuller,  30  L.  J.  Oh.  848,  L.  JJ. ;  IJ.  &  H.  379 ;  but  the 
transfer  from  Consols  to  East  India  stock  is  in  the  Court's  discretion ;  where 
lefosed,  and  as  to  the  trustees*  discretion,  see  Cockhum  v.  Peel,  3  D.  E.  &  J. 
170 ;  9  W.  E.  725  ;  and  V.-C.  Wood  would  not  advise  trustees  to  invest  in 
East  Lidia  stock,  no  due  reason  being  shown :  Be  Muddell,  18  Jime,  1860 ; 
Be  Simson,  1  J.  &  H.  89 ;  8  W.  E.  388 ;  where  trustees  disagree  as  to  invest- 
ment, see  BuiUr  y.  Withers,  IJ.  &  H.  332. 

The  security  of  a  Scotch  estate  was  not  sanctioned :  Be  Miles,  27  Beav* 
579 ;  secus,  as  to  Ireland :  see  4  &  5  Will.  IV.  c.  29  ;  Be  Pawlett,  1  Ph.  570 ; 
CotterilVs  Trusts,}!  Sol.  J.  165  ;  but  see  Be  Maherley,  M,  v.  M,,  33  Ch.  D.  455. 

Where  the  object  of  the  settlement  was  to  produce  a  certain  income,  a 
change  to  East  ladia  stock  was  made  against  the  wishes  of  the  reversioner : 
Mortimer  y,  Picton,  4  D.  J.  &  S.  166. 

Where  the  will  authorized  investment  in  Consols  and  "in  no  other 
securities,"  the  Court  refused  to  sanction  a  change  to  other  investments :  Be 
Omu,  (1900)  2  Ch.  524,  not  following  Be  Wedderburn,  9  Ch.  J),  112. 

trustees  having,  under  a  will,  power  to  invest  in  the  guaranteed  stock 
of  any  railway  co.  in  India,  upon  which  a  minimum  rate  of  interest  should 
be  guaranteed  by  ti^e  Qovemment  of  India,  were  allowed,  under  42  &  43 
Y.  c  ocyi.  0.  37  (East  Indian  Bailway  Company  Purchase  Act,  1879),  to 
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invest  in  East  Indian  Railway  stock,  Annuity  B.,  and  in  Scinde,  Ponjanb 
and  Delhi  Bailway  5  p.  c.  Guaranteed  stock :  lie  Manstl,  Rhodes  y.  JenAnnt, 
30  W.  R.  133. 

In  Car  Lyon  v.  Spry,  16  June,  1890,  A.  1429,  Chitty,  J.,  at  Chambers,  refused 
to  sanction  investment  in  the  stock  of  an  Indian  railway,  where  a  miniTmim 
amount  of  dividend  only  was  guaranteed,  on  the  ground  that  the  market  price 
was  in  such  case  calculated  on  the  actual,  not  the  guaranteed,  dividend. 

Trustees  empowered  to  retain  testator's  funds  in  their  then  state  of  invest- 
ment, but  not  empowered  to  invest  in  East  Indian  Railway  stock,  were 
allowed  to  accept  stock  offered  in  exchange  by  Act  of  Parliament :  Rt  Chap^ 
lin's  Trusts,  V.-O.  M.,  28  W.  R.  132. 

The  Court  declined  to  authorize  the  sale  of  testator's  business  (by  way  of 
investment,  not  compromise)  to  a  co.  for  shares  and  debentures  not  authorized 
as  investments  by  the  will :  Re  Morrison,  (1901)  1  Ch,  701 ;  but  see  Re  New^ 
W.  N.  (01)  162;  70  L.  J.  Ch.  710,  as  to  the  jurisdiction  of  the  Court  in 
special  circumstances  in  reference  to  mercantile  property. 

33  &  34  y.  0.  34  enables  corps  and  trustees  of  dianties  to  invest  on  real 
securities  in  England  and  Wales,  notwithstanding  the  Statutes  of  Mortmain. 

FilBTICULAB  INVESTMENTS  ITNDEIl  SPECIAL  FOWEBS. 

VcfwQT  to  buy  lands  and  hold  them  with  settled  lands  authorized  the  pur- 
chase of  mines  under  the  settled  lands :  Bellot  v.  LittUr,  22  W.  R.  836 ;  and 
the  payment  of  inclosure  expenses  under  the  Inclosure  Acts:  Vernon  v. 
Manvers,  11  W.  R.  133 ;  1  N.  R.  117 ;  32  L.  J.  Ch.  244 ;  9  Jur.  N.  S.  9. 

Moneys  liable  to  be  laid  out  on  a  purchase  of  lands  to  be  settled  to  certain 
uses  may  be  laid  out  in  the  erection  of  new  buildings,  though  not  in  the 
repair  of  old  buildings  on  the  lands  already  settled  to  those  uses :  Drake  v. 
Trefusis,  10  L.  R.  Ch.  App.  364 ;  Re  Leslie's  Settlement  Trusts,  2  Ch.  D.  185 ; 
Re  Lytion's  Settled  Estates,  W.  N.  (84),  p.  193 ;  Re  Stock's  Devised  Estates,  42 
L.  T.  46 ;  Re  Arden,  70  L.  T.  506,  C.  A. ;  Lewin,  573 ;  and  see  Donaldson 
V.  D„  3  Ch.  D.  743;  Vine  v.  Raleigh,  (1891)  2  Ch.  13,  C.  A. ;  Re  Mason, 
(1891)  3  Ch.  467 ;  or  in  draining  the  lands  in  settlement:  Re  Leslie's  SMe^ 
Tnent  Trusts,  uhi  sup. ;  and  in  general,  and  apart  from  special  power,  trustees 
of  realty  and  personalty  cannot  apply  the  personalty  to  the  improvement  of 
the  realty :  <S.  CC  ;  and  trustees  who  had  bond  fide,  but  without  authority, 
expended  part  of  the  personalty  in  improving  the  realtv,  could  at  most  be 
made  to  taJte  to  it,  accounting  for  the  value  of  me  land  and  the  sum  expended : 
Vyse  Y,  Foster,  L.  R.  7  H.  L.  318. 

Repairs  of  existing  buildings  will  not  be  allowed :  S^  0*,  In  re  Nether  Stoumf 
Vicarage,  17  Eq.  156;  Brunskilly.  Caird,  16  Eq.  493;  but  see  contra,  7?e  Pearson, 
21  W.  R.  401 ;  Re  Hotham,  12  Eq.  76 ;  and  expenditure  in  pulling  down  and 
rebuilding  cannot  be  sanctioned  by  the  Court  unless  it  amounts  to  salvage : 
Re  Montagu,  Derbishire  v.  M,,  (1897)  2  Ch.  97,  C.  A. ;  v.  sup,  p.  1174. 

Purchase-monev  of  glebe  land  in  Court  was  paid  to  the  rector  to  recoup 
him  for  outlay  in  building  a  farmhouse  on  the  glebe :  Ea^.  Rector  of  Oamsion, 
1  Ch.  D.  477  (but  not  for  outlay  in  rebuilding  the  rectory :  Exp.  Rector  of 
Newton  Heath,  44  W.  R.  645),  and  purchase-money  of  part  of  a  churchyard 
taken  for  street  improvements  was  applied  in  the  purchase,  alteration,  and 
repair  of  a  parsonage  house :  Exp,  Vicar  of  St.  Botolph,  Aldgate,  (1894)  3  Ch. 
544.  Timber  money  could  be  applied  in  permanent  improvements  under  the 
Settled  Estates  Acts :  Re  Newman,  9  Ch.  681 ;  and  money  paid  in  under  the 
Lands  Clauses  Acts  has  been  applied  in  de&aying  expenditure  necessarily 
incurred  for  the  preservation  of  the  trust  estate :  Re  Lei^h,  6  Ch.  887  ;  Re 
Aldred's  Estate,  21  Ch.  D.  228,  where  service  on  the  remaindermen  was  not 
required. 

As  to  iniprovements  under  the  Settled  Land  Acts,  see  inf.  Chap.  XLV., 
**  Settlements,"  pp.  1845  et  seg. 

A  trust  to  repair  did  not  authorize  borrowing  mone^r  for  that  purpose : 
Fazakerly  v.  Culshaw,  19  W.  R.  793 ;  but  a  somewhat  similar  arrangement 
was  sanctioned  by  the  Court :  Re  Lee,  32  L.  T.  298. 

A  direction  to  invest  on  mortgage  of  realty  was  held  not  to  compiise  a 
mortgage  of  a  railway  undertaking :  Mant  v.  Leith,  15  Beav.  524 ;  Mortimore 
V.  i(f.,  4  D.  &  J.  472 ;  28  L.  J.  Ch.  558 ;  nor  railway  mortgages  under  tiie 
8  &  9  V.  c.  16,  8.  38 ;  nor  Great  Northern  Railway  debenture  stock :  Morti- 
more V.  Jf.,  sup, ;  and  a  long  term  of  years  did  not  answer  the  description  of 
real  securities :  Re  BoycTs  Settled  Estates,  14  Ch.  D.  626 ;  Leigh  y.  £.,  56 
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L.  J.  Ch.  123  ;  66  L.  T.  634;  35  W.  E.  121 ;  Rt  Chennell,  Jonee  v.  C,  8  Ch.  D. 
492,  C.  A. ;  but  see  now  the  Trustee  Act,  1893  (56  &  57  Y.  c.  53),  s.  5 ;  Lewin, 
357,  369,  370. 

And  trustees,  unless  expressly  authorised,  should  not  invest  in  a  con- 
tributory mortage :  Webb  v.  Jonas,  39  Ch.  D.  660 ;  Re  Mcusingbercfa  Settle^ 
ment,  59  L.  J.  Ch.  107 ;  60  L.  T.  620 ;  affirmed,  63  L.  T.  296,  C.  A. ;  and  see 
Re  Walker,  59  L.  J.  Ch.  386 ;  62  L.  T.  449 ;  38  W.  E.  766 ;  Lewin,  10th  ed. 
372;  nor  if  directed  to  invest  in  their  own  names  should  they  invest  in 
securities  to  bearer:  Re  Roth,  W.  N.  (96)  16;  74  L.  T.  50  (but  trustees 
joining  with  their  own  solr  in  a  contributory  mortgage,  will  not  necessarily 
be  entitled  to  priority  over  the  solr:  Stokes  v.  Prance,  (1898)  1  Ch.  212). 

Where  a  trustee  mortgages  property  of  his  own  together  with  trust 
pTO^rty,  it  would  seem  that  as  a  matter  of  account  he  must  be  treated  as 
having  received  in  respect  of  the  latter  property  an  amount  proportioned  to 
its  value,  as  compared  with  the  value  of  the  trustee's  own  property  comprised 
in  the  mortgage  :  Rochefoucauld  v.  Bonstead  (No.  2),  (1898)  1  Ch.  550,  C.  A. 

A  second  mortgage  is  not  a  proper  investment  for  trustees :  see  Lcwin, 
371,  372 ;  nor  if  the  trust  investments  include  a  second  mortgage  should 
they  purchase  the  equity  of  redemption :  Worman  v.  W,,  43  C^.  I).  296. 

Preference  shares  are  not  a  "  security"  on  the  funds  of  a  co. :  Harris  v. 
H,,  29  Beav.  107  ;  9  W.  E.  444 ;  and  a  direction  to  invest  in  securities  does 
not  authorize  purchase  of  shares  in  a  limited  banking  oo. :  Re  Kavanagh,  27 
L.  E.  Ir.  495. 

Freehold  ground  rents  may  be  purchased  under  a  power  to  purchase  lands 
and  hereditaments  in  possession  :  Peyton^ s  Settlement,  7  Eq.  463. 

As  to  leaseholds  as  an  investment,  see  Toumend  v.  T.,  1  Qiff.  211. 

Without  a  special  power,  trustees  ought  not  to  purchase  an  equity  of  re- 
demption, even  though  their  investments  comprise  a  second  mortgage  on  the 
property,  and  they  have  power  to  invest  upon  real  securities,  including  equit- 
able mortgage  by  deposit,  with  power  to  vary  investments  :  Worman  v.  W,, 
43  Ch.  D.  296 ;  Exp.  Craven,  17  L.  J.  Ch.  215^  Re  Oalbraith,  10  I.  E.  Eq. 
368 ;  nor  enter  into  a  contract  for  a  speculative  purchase  of  land  in  futuro : 
Ecc,  Commrs  v.  Pinney,  (1900)  2  Ch.  736,  0.  A. ;  and  trustees  should  not 
lend  on  the  security  of  unlet  houses,  especially  if  the  mortgagor  is  a  builder : 
Hoey  V.  Oreen^  W.  N.  (84)  p.  236 ;  Fry  v.  Tapson,  28  Ch.  D.  268  ;  Smethurst  v. 
Hastings,  30  Ch.  D.  490;  Mara  v.  Browne,  (1895)  2  Ch.  69,  83,  per  North,  J. 

A  power  to  invest  "  in  an v  way  my  exors  thins  proper"  does  not  allow  the 
tenant  for  life  to  take  the  full  income  of  leaseholds :  Green  v.  Britten,  42  L.  J. 
Ch.  187. 

Foreign  government  bonds  passed  under  a  will  as  **  investments":  Amould 
V.  Orinstead,  21  W.  E.  155.    As  to  investing  in  foreign  stocks  and  securities, 
see  Bethell  v.  Abraham,  17  Eq.  24.    Joint  stock  cos.,  incorporated  under  the* 
Companies  Act,  1862,  are  *'  public  cos."  within  an  investment  clause  :  Re 
Sharp,  RickeU  v.  5.,  45  Ch.  D.  286,  C.  A. 

However  large  their  powers,  trustees  should  not  invest  in  shares  without 
ascertaining  the  constitution  of  the  co.,  and  its  rights  against  shareholders : 
New  London  and  Brazilian  Bank  v.  Brocklebank,  21  Ch.  D.  302,  C.  A. 

Shares  in  a  reconstituted  banking  co.,  which  are  converted  from  being  fully 
paid  up  into  Glares  of  limited  liabmty,  cannot  be  retained  under  a  power  to 
continue  them  in  the  same  '^  state  of  investment" :  Re  Morris,  Bucknill  v. 
M.,  54  L.  J.  Ch.  388 ;  33  W.  E.  445 ;  52  L.  T.  462  ;  nor  can  trustees  holding 
such  shares  accept  new  shares  by  way  of  bonus,  unless  specially  authorized : 
Re  Pugh,  W.  N.  (87)  143  ;  Sculthorpe  v.  Tipper,  13  Eq.  232. 

Inference  bonds  of  a  French  railway,  guaranteed  by  tiie  government,  are 
not  "bonds  or  securities  of  a  foreign  government" :  LangdaWs  Settlement 
Trusts,  10  Eq.  39;  Brackenhury's  Trusts,  W.  N.  (74)  125;  22  W.  E.  682; 
Zambaco  v.  Caasavetti,  11  Eq.  439 ;  Lewin,  340,  341. 

**  Eeal  or  personal  security  "  authorized  continuing  a  loan  to  the  husband 
even  after  separation,  the  wife  consenting :  Pickard  v.  Anderson,  13  Eq.  608. 

Trustees  having  power  with  consent  of  tenant  for  life  to  lend  on  personal 
security  may  lend  to  him  on  his  personal  security  if  satisfied  that  there  is 
a  reasonable  prospect  of  repayment :  Re  Laing^s  Settlement,  L,  v.  Radcliffe, 
(1899)  1  Ch.  593;  Form  4,  sup,  p.  1178  (disapproving  proposition  to  the 
4»ntrary  in  Lewin,  10th  ed.,  p.  335,  referring  to  Keays  v.  Lane  (1869),  Ir.  E. 
3  Eq.  1). 
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TBUBTEB  HOLDING  8HABE8, 

Trostees  holding  shares  in  a  Scotch  joint  stock  bank  were  personally  liable 
although  named  on  the  register  as  **  trust  disponees,"  and  signine  the 
register  as  such :  Muir  y.  City  of  Glasgow  Bank,  4  App.  Ca.  337 ;  and  the 
resignation  of  the  trustee  before  the  winding-up  of  the  Dank,  but  after  the 
stoppage  of  it,  was  too  late :  MitchelVs  Case,  4  App.  Ca.  567 ;  and  see  Buchan'a 
Cue,  lb,  p.  683 ;  Cuninghame  v.  City  of  Glasgow  Bank,  lb,  p.  607. 

Where  shares  are  put  into  the  names  of  ezors  indiyidually,  although  they 
have  a  ri^ht  of  indemnity  against  the  estate  they  are  liable  personally,  and 
their  liability  cannot  be  limited  to  the  extent  of  the  assets ;  and  the  sub- 
stitution of  the  testator's  name  for  that  of  the  exors'  is  ineffectual,  as  a  oo. 
cannot  validly  allot  shares  to  a  dead  man :  Be  Cheshire  Banking  Co,,  Dujfs 
Exors'  Case,  32  Ch.  D.  301,  C.  A. 


KAKAQ£M£NT  OF  TRT7ST  PROPEBTT — EFFECT  OF  JTTDGMSKT  FOB  ADMIKIS- 

TKATION. 

As  to  the  authority  of  trustees  or  exors  in  the  management  of  a  trust 
estate  after  a  judgment  for  admon,  see  Webb  y.  Shaftesbury,  7  Yes.  480 ;  Wid' 
dawson  y.  Dude,  2  Mer.  494 ;  Bethell  y.  Abraham,  17  £q.  24 :  establishing — 

(1)  That  though  the  trustee  is  not  by  the  judgment  absolutely  deprived 
of  his  discretion,  he  can  only  exercise  it  under  the  control  of  the  Court. 

(2)  That  however  wide  the  powers  of  investment  in  the  trustees,  the  Court 
will  refuse  assent  to  any  investment  of  a  speculative  character. 

But  the  Court  will  not  interfere  with  the  discretion  of  trustees  as  to  the 
mode  of  applying  maintenance :  Brophy  y.  Bellamy,  8  Ch.  798.  And  see 
Hilton  v.  H,,  14  Eq.  468 ;  StainUm  v.  Carron  Co,,  18  Beav.  146;  Re  Tegg,  15 
W.  R.  52;  16L.  T.  236. 

Nor  is  a  trustee,  having  a  power  of  appointing  new  trustees,  precluded 
from  exercising  it,  but  the  Court  must  sanction  nis  choice ;  and  if  it  does 
not  approve,  it  will  call  upon  him  to  make  a  new  nomination :  Be  Qadd, 
Eastwood  V.  Clarke,  23  Ch.  D.  134,  C.A.;  and  see  Thomas  y.  WiUiami, 
24  Ch.  D.  558,  567. 

And  where  an  order  is  made  directing  inquiries,  the  powers  of  the  trustee 
are  not  interfered  with  except  so  far  as  they  clash  with  the  inquiries,  but 
the  trustee  desiring  to  appomt  a  new  trustee  should  &P]^y  in  Chambers 
for  the  approval  of  the  appointment :  Be  Hall,  54  L.  J.  Ch.  527  ;  51  L.  T. 
901 ;  33  W.  B.  609. 

The  powers  of  a  tenant  for  life  under  the  Settled  Land  Acts  are  not 
affected  by  the  pendency  of  an  action  for  the  execution  of  the  trusts  of 
the  settlement:  Cardigan  y.  Curzon-Howe,  30  Ch.  D.  531. 

Liberty  was  given  to  trustees  to  apply  for  a  private  Act :  D*Eyncourt  y. 
Gregory,  25  W.  R.  6 ;  and  see  Lewin,  609,  610,  684. 

In  Buckham  v.  Trustees  of  WhiteTiaven,  65  L.  T.  694,  Form  9,  sup, 
n.  1180,  Kay,  J.,  made  an  order  giving  leave  to  a  representative  committee  of 
bondholders  to  promote  a  Bill  in  Parliament,  and  pave  costs  out  of  the  mort- 
gaged propertjr.  The  C.  A.  doubted  the  jurisdiction,  but  made  an  order  by 
consent,  reserving  costs. 


DISOREnONABY  POWEBB  OF  TRUSTEES. 

The  Court  does  not  control  the  exercise  of  discretionary  powers  by  trus- 
tees, where  their  conduct  is  bond  fide  and  not  influenced  by  improper 
motives :  Gisbome  y.  G.,  2  App.  Ca.  300,  361 ;  Tabor  v.  Brooks,  10  Ch.  JO. 
273;  M,  Camden  v.  Murray,  16  Ch.  D.  161 ;  Tempest  y.  L.  Camoys,  21  Ch.D. 
571,  578,  C.  A. ;  Thomas  v.  Williams,  24  Ch.  D.  558 ;  Be  Courtier,  Colee  v. 
Courtier,  34  Ch.  D.  136,  0.  A. ;  Be  Lofthouse,  29  Ch.  D.  291,  C.  A. ;  and  see 
Lewin,  729  tt  seq. 
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Where  trustees  for  sale  of  real  estate  have  a  discretionary  power  to  post- 

Sone  sale,  the  Court  will  not  interfere  with  a  bond  fide  exercise  of  their 
iscretion  as  to  tiie  time  and  mode  of  sale :  Re  Btake^  Jones  t.  B,^  29  Ch.  D. 
913,  C.  A. ;  Re  Lever,  Cordwell  v.  Lever,  76  L.  T.  71,  C.  A. 

And  the  mere  fact  that  a  widow,  tenant  for  life  under  a  will,  has  become 
sole  tanistee,  is  not  a  ground  for  interference  with  her  discretionary  power  of 
sale  in  the  interest  of  the  I'emainderman :  Re  Courtier,  Coles  v.  Uouriier,  34 
Ch.  D.  136,  C.  A. ;  Re  Ratdiff,  (1898)  2  Ch.  352. 

A  discretion  as  to  amount  of  maintenance  will  not  be  interfered  with :  Re 
Lo/thouse,  29  Ch.  D.  921.  C.  A. ;  Re  Bryant,  B.  v.  HicJdey,  (1894)  1  Ch.  324 ; 
and  see  Lewin,  730 ;  but  a  discretion  as  to  time  and  mode  of  maintenance 
'nrill  not  prevent  the  Court  from  directing  resort  to  that  part  of  a  lunatic's 
property  which  it  is  most  for  his  benefit  to  apply :  Re  Weaver,  21  Ch.  D.  615, 

As  to  the  effect  of  a  discretionary  trust  to  apply  income  for  the  maintenance 
of  A.,  or  to  other  purposes,  see  Lewin,  106, 107 ;  Re  Coleman,  Henry  y.  Strong, 
39  Ch.  D.  443,  C.  A. ;  Re  Bullock,  Goode  v.  Lickerish,  W.  N.  (91)  62 ;  39  W.  tt. 
472;  60  L.  J.  Ch.  341 ;  64  L.  T.  736;  Re  Stanger,  Moorsom  t.  Tate,  60  L.  J. 
Ch.  326 ;  64  L.  T.  693 ;  39  W.  B.  455. 

Where  a  power  is  coupled  with  a  duty,  the  Court  will  enforce  its  proper 
and  timely  exercise,  but  will  not  interfere  with  the  trustee's  discretion  as  to 
the  time  or  manner  of  its  exerdse :  Re  Barrage,  62  L.  T.  752 ;  Tempest  y. 
L,  Canwys,  in/. 

Even  after  admon  decree,  the  Court  will  not  compel  trustees  to  exercise 
their  powers  if  they  have  a  bond  fide  objection  to  do  so :  Tempest  v.  L,  Camoys, 
21  Ch.  D.  571,  C.  A.  . 

Trustees  having  a  discretionary  power  must  exercise  it  according  to  cir- 
cumstances as  they  exist,  and  cannot  release  or  pledge  it  by  anticipation : 
Chambers  v.  Smith,  3  App.  Ca.  795,  815 ;  Oceanic  Steam  Navigation  Co,  v. 
SiUherberry,  16  Ch.  D.  236,  C.  A. ;  Saul  v.  Pattinson,  55  L.  J.  Ch.  831  ;  54 
L.  T.  670 ;  34  W.  R.  562 ;  and  see  Thacker  v.  Key,  8  Eq.  408 ;  Re  Wise, 
Jacksm  v.  ParroU,  (1896)  1  Ch.  281 ;  Lewin,  732. 

As  to  discretionaiy  powers  after  payment  in  under  sect.  42  of  the  Trustee 
Act,  1893,  V,  inf,  pp.  1193,  1194. 

COHPSOMISE. 

Powers  to  exors  to  compromise,  compound,  and  submit  to  arbitration 
debts,  accounts,  claims,  and  things  relating  to  the  estate  were  conferred  by 
Lord  Cranworth's  Act  (23  &  24  V.  c.  146),  s.  30,  by  the  Conveyancing  Act, 
1881  (44  &  45  V.  c.  41),  s.  37,  and  now  by  the  Trustee  Act,  1893  (66  &  57  V. 
c.  53),  and  extend  to  the  case  of  two  or  more  trustees  acting  together,  or  a 
sole  trustee,  where  authorized  by  the  instrument  creating  the  trust  to 
execute  the  trusts  and  powers  thereof. 

The  power  conferred  by  Lord  Cranworth's  Act  was  not  confined  to  claims 
in  the  nature  of  debts,  but  extended  to  claims  by  persons  who  seek  to  come 
in  under  the  will  as  residuary  legatees :  Re  Warren,  Weedon  v.  Reading,  53 
L.  J.  N.  S.  Ch.  1016;  51  L.  T.  561 ;  32  W.  E.  916. 

As  to  the  effect  of  a  transaction  in  the  nature  of  a  compromise  by  a  person 
filling  two  capacities,  e,g,,  those  of  trustee  and  exor,  see  West  of  England 
Batik  V.  Murch,  23  Ch.  D.  138;  C<^ser  v.  Cartwright,  L.  E.  7  H.  L.  731. 

And  that  a  compromise  affecting  infants  or  married  women  restrained  from 
anticipation  cannot  bind  unless  sanctioned  by  the  Court,  see  Brooke  v.  Mostyn, 
2  D.  J.  &  8.  373 ;  Wilson  v.  Hill,  25  L.  J.  Ch.  182 ;  Re  Birchall,  WiUon  v.  B,, 
16  Ch.  D.  41,  0.  A. 

And  where  a  compromise  of  an  action  is  sanctioned  by  the  Court  on 
petition  it  will  not  preclude  cs,  q,  f,,  parties  to  the  action,  from  obtaining 
relief  in  respect  of  a  specific  breach  of  trust  which  the  trustees,  on  the 
hearing  of  the  petition,  refrained  from  bringing  to  the  attention  of  the 
Court :  Worman  v.  W.,  43  Ch.  D.  296. 


SAIiES — BECEIPTS.'^ 

As  to  the  duties  generally  of  trustees  for  sale,  see  Lewin,  483  et  seq, 
Tmstees  of  personal  estate  authorized  to  call  in  the  trust  property  and 
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invest  the  proceecLs  and  vary  inyestments,  have  an  implied  power  of  sale  over 
real  estate  covenanted  to  be  settled  on  similar  trusts :  Be  Gamett-Orme  and 
Hargreave,  25  Ch.  D.  695. 

A  trust  for  sale  is  not  ipso  /ado  determined  when  all  the  beneficiaries  beoome 
aui  juris ;  but  if  they  all  elect  to  take  as  realty  it  is  extinguished :  Rt 
Tweedie  and  Miles y  27  Ch.  D.  315  ;  Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A. 

As  to  the  duration,  validity,  and  effect  of  a  power  of  sale  in  a  settlement 
for  the  purposes  of  division,  see  Peters  v.  Lewes  and  E,  Chinsiead  By,  Co., 
18  Ch.  D.,  C.  A. ;  and  as  to  the  determination  of  the  power  when  the 
property  is  '*  at  home,"  t.«.,  vested  absolutely  in  persons  sui  juris.  Be  Lord 
Sudeley  and  Baines  &  Co.,  (1894)  1  Ch.  334;  Be  Dyswi  and  Fawke,  (1896) 
2  Ch.  720;  LanUhury  v.  Collier,  2  K.  &  J.  709 ;  Lewm,  719,  720;  and  that  a 
power  of  sale,  where  the  sale  is  to  be  completed  by  conveyance,  may  be  void 
for  remoteness,  see  Ooodier  v.  Edmunds,  (1893)  3  Ch.  455 ;  Lewin,  104. 

Trustees  are  not  justified  (notwithstanding  sect.  35  of  the  Conveyancmg 
Act,  1881)  in  selling  under  depreciatory  conditions  of  sale;  and  a  contract 
on  such  conditions,  being  a  Dreach  of  trust,  could  not  be  specifically  en- 
forced against  the  purchaser :  Dunn  v.  Flood,  28  Ch.  D.  586,  C.  A. ;  25  Ch.  D. 
629 ;  but  now,  under  the  Trustee  Act,  1893,  s.  14  (replacing  s.  3  of  the 
Trustee  Act,  1888),  upon  any  sale  made  by  a  trustee,  the  purchaser  is 
precluded  from  objecting  to  the  title  on  the  ground  that  the  conditions  of 
sale  were  depreciatory ;  and  the  sale  cannot  be  impeached  by  the  c.  q,  t 
unless  it  is  shown  that  the  consideration  was  thereby  rendered  inadequate, 
nor  ai^r  the  conveyance,  unless  it  shall  appear  uiat  the  purchaser  was 
acting  m  coUusion  with  the  trustee. 

As  to  what  conditions  are  depreciatory,  see  Dunn  v.  Flood,  sup. ;  Be  Bayner, 
63  L.  T.  496 ;  Dart,  V.  &  P.  6th  ed.  pp.  83,  84,  199. 

Trustees  of  a  reversionary  chose  in  action  may  concur  with  the  person 
entitled  to  the  prior  interest  in  calling  for  an  immediate  transfer:  Anson 
V.  Potter,  13  Ch.  D.  141. 

As  to  breaches  of  trust  by  improper  investment,  v.  sup.  p.  1148. 

As  to  investment  of  trust  funds  generally,  see  Lewin,  330  et  seq. ;  3  Dav. 
Conv.  (Set.)  31,  646 ;  imder  the  Settled  Estates  Acts  and  the  Settled  Land 
Act,  Chap.  XL  v.,  **  Settlement"  ;  and  under  tJie  Lands  Clauses  Consoli- 
dation Act,  Chap.  Lm. 


Seciion  VII. — Trustees  acting  ukder  the  Authority  of  the 
Court,  under  Trustee  Act,  1893,  Order  LTVb.  and 
Order  LV,  r.  3. 

1.  Order  on  Originating  Summons  Directing  Trustees  to  do  a 
Particular  Act  in  their  Character  as  such — 0.  lv,  r.  3, 
sub-sect.  {e). 

The  Judge  being  of  opinion  that  the  Pits  E.  W.  M.,  J.  W.  P., 
and  H.  M.,  trustees  of  the  will  of  the  testator  F.  S.,  should  sell  the 
debentures  hereinafter  mentioned  as  and  when  they  can  do  so  with 
advantage,  It  is  ordered,  that  the  said  trustees  be  at  liberty  to 
continue  to  hold  and  retain  sucb  of  the  debentures  as  have  not  been 
sold  in  S —  Sons  and  "W — ,  Ld.,  and  now  standing  in  their 
names,  being  portion  of  the  debentures  issued  to  E.  8.  and  B.  W.  M. 
pursuant  to  an  agreement  dated  &c.,  in  the  order  dated  &c.,  men- 
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tioned,  notwithstanding  that  the  time  for  so  doing,  limited  by  the 
said  order,  has  expired,  for  the  purpose  only  of  selling  the  said 
debentures. — Re  Soulhy,  S.  y.  S.,  Kekewich,  J.,  at  Chambers,  12  Feb. 
1900,  B.  616. 


2.  Order  an  Originating  Summons  directing  Executors  and  Trustees 
to  abstain  from  doing  a  particular  Act  in  their  Character'  as 
suchy  and  for  Determination  of  a  Question  arising  in  the 
Administration  of  the  Estate  or  Trust — Costs. — 0.  lv,  3, 
sub^sects.  (e)  and  (jg). 

It  is  ordered  that  during  the  life  of  Lady  A.  M.  H.,  in  the 
Bununons  mentioned,  or  until  further  order,  the  Pits  (the  exors  and 
trustees  of  the  will  of  testator)  do  not  take  any  proceedings  to  enforce 
the  payment  of  £2,000  secured  by  the  indenture  of  mortgage, 
dated  &c.  in  the  summons  mentioned,  or  request  the  trustees  of  the 
said  mortgage  deed  to  put  the  sinking  fund  for  the  purpose  of 
providing  for  the  payment  of  the  said  sum  of  £2,000  into  force. 
Costs  out  of  testator's  estate. — Be  Talbot  Crosbie,  Paitisson  y.  T  C, 
Kekewich,  J.,  at  Chambers,  30  July,  1900,  B.  3098. 

In  this  case  the  question  was  whether  the  exors  and  trustees  of  the  will  of 
the  testator  were  bound  or  should  request  the  trustees  of  a  certain  inden- 
ture of  mortgage  to  set  apart  the  surplus  remaining  after  payment  of  a 
jointure  of  1,OOOZ.  per  annum  assigned  by  such  indenture  (aiter  proyiding 
for  payment  of  interest  on  the  2,000/.  secured  by  the  said  indenture)  as  a 
sinking  fund  to  proyide  for  payment  of  the  said  sum  of  2,000/. 

NOTES. 

By  the  Trustee  Act,  1893  (56  &  57  Y.  c.  53),  ss.  26,  30  and  31,  of  the  Law 
of  Ihx)perty  Amendment  Act,  1859  ^22  &  23  v.  c.  35),  commonly  known  as 
Lord  St.  Leonard's  Act,  are  repealea ;  ss.  26  and  31  of  the  Act  of  1859  being 
replaced  by  ss.  23  and  24  of  the  Act  of  1893,  v.  nip,  pp.  1171,  1173. 

The  proyisions  of  s.  30  of  the  22  &  23  Y.  c.  35,  whereby  a  trustee,  exor  or 
admor,  was  empowered  to  apply  by  petition>  &c.  for  the  Judge's  opinion, 
adrice  or  direction,  as  to  the  manajgement  or  admon  of  the  trust  property,  or 
the  assets  of  a  testator  or  intestate,  and  acting  thereon  was  in  the  absence  of 
mala  fides  indemnified,  and  the  practice  of  the  Court  thereunder,  are  stated  in 
Seton,  5th  ed.,  pp.  1009,  1010.  ^         [ 

The  former  procedure  is  now  superseded  by  the  procedure  by  originating 
summons  under  O.  Ly,  3,  stated  sup,  Yol.  I.  p.  320,  and  in/,  p.  1479,  and 
O.  i^iVB,  r^^ulating  proceedings  under  the  Trustee  Act,  1893,  and  0.  Ly, 
r.  13a,  V,  in/,  p.  1255. 

As  to  the  duty  of  trustees  to  resort,  where  practicable,  to  this  procedure,  see 
Lewin  on  Trusts,  pp.  405  et  seq. 

As  to  trustees  acting  under  the  authority  of  the  Court  in  dealing  with 
ecclesiastical  leases,  see  Ecclesiastical  Commrs  Act,  1860  ^23  &  24  Y*  c.  124)^ 
ss.  36,  37,  38,  and  the  notes  thereon,  in/.  Chap.  XLY.,  **  Settlembnt." 

As  to  trustees  passing  their  accoimts,  and  being  discharged,  and  their  right 
to  a  release  from  the  ca.  q,  ^.,  v.  in/.  Chap.  XLlY.,  '*  Administration,'' 
pp.  1522,  1523. 


yoL.  n.  4  H 


1190 


Trustees. 


[chap.  xij. 


1 


Section  Viii. — (I.)  Payment  into  Court  by  Tetjstees.— 
Tbx78tee  Act,  1893,  s.  42,  and  E.  S.  C.  (Teusteb  Act), 
1893. 

1.  Farm  of  Lodgment  Schedule  under  Trusiee  Act^  1893, «.  42,  R.  8.  C. 
{Trustee  Aefj^  1893,  0.  livb,  4,  to  be  annexed  to  Affidavit  of 
the  Trustee  desiring  to  lodge  Funds  in  Court  in  the  Chancery 
Ditnsion  under  the  said  Act, 

In  the  High  Court  of  Justice,  Filed  8tli  Jan.  1900. 

Ohanoery  Diyision. 

Ledger  Credit.  In  the  matter  of  the  Trusts  of  the  Settlement  made  on 
the  Marriage  of  B.  C.  D.  and  A  B.  H.,  dated  the  —  day  of  — ^ 
1855. 


Buticabn  of  Fnndfl  to  be 

Namies  of  Fenons  to 

Amount. 

Mone^. 

Beeoritiei. 

£ —  2\  p.  0.  aniniitiee  (estate  dnty 

(Tliere  ia  no  other  estate  or  other 
duty  payable.    It  is  desired  that 
the  above  dividends  to  aocme  on 
the  above  annuities  may  be  in- 
vested    in    like    annnines     and 
acomnnlated.) 

J.  B.  D.  of  fto.,  and 
F.  H.  of  &o. 

£   «.   d. 

•  • 

£—  2J  5.  c. 
annuitwB. 

Sect.  42  xeplaces  36  G.  III.  c.  52,  s.  32 ;  10  &  11  Y.  c.  06,  ss.  1  and  2; 
and  12  &  13  Y.  c.  74,  s.  1. 


NOTES. 
FEOYISIONS  AND  SCOPE  OF  ACTS. 

By  the  Trustee  Act,  1893  (56  &  57  Y.  c.  53),  s.  42  (replacing  the  proyisionB 
of  tb^  Legacy  Duty  Act  (36  Q.  IQ.  c.  52),  s.  22,  and  Trustee  Belief  Acts  (10 
&  11  Y.  c.  96,  and  12  &  13  Y.  0.  74)) :  **  (1)  Trustees,  X)r  the  majority  of 
trustees,  having  in  their  hands  or  oinder  their  control  money  or  secunties 
belonging  to  a  trust,  may  pay  the  same  into  the  High  (3ourt ;  and  the  same 
shall,  subject  to  Bules  of  Court,  be  dealt  with  according  to  the  orders  of  the 
High  0>urt.  (2)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
jmmcient  discharge  to  trustees  for  the  money  or  securities  so  paid  into  Court. 
(3)  Where  an^  moneys  or  securities  are  vested  in  any  persons  as  trustees, 
and  the  majority  are  desirous  of  paying  the  same  into  Court,  but  the  concur- 
rence of  the  other  or  others  cannot  be  obtained,  the  High  Court  may  order 
the  payment  into  Court  to  be  made  by  the  majority  vnthout  the  ooncurreDce 
of  the  other  or  others ;  and  where  any  such  moneys  or  securities  are  de- 
posited with  any  banker,  broker,  or  other  depositary,  the  Court  may  order 
payment  or  delivery  of  the  moneys  or  securities  to  the  majority  of  the 
trustees  for  the  purpose  of  payment  into  Court,  and  every  transfer,  payment 
and  delivery  made  m.  pursuance  of  any  such  order  shall  be  valid  and  take 
effect  as  it  the  same  bad  been  made  on  the  authority  or  by  ^<d  act  of  all  the 
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i)er80iis  entitled  to  the  moneys  and  secnrities  so  transferred,  paid,  or  de- 
liTered." 

As  to  the  object  and  operation  of  the  Trustee  Belief  Acts,  and  in  particular 
as  to  the  Court  being  able  to  determine  all  questions  for  settling  the  owner- 
ship of  the  fund,  and  treating  a  purchase  deed  as  inyalid,  see  Re  Eloyty  1  Mac. 

6  G.  488 ;  and  the  order,  Ih,  604 :  S,  (7.,  3  H.  L.  0.  607,  wm.  Lewis  r.  Hill- 
man.  An  issue  was  sent  under  the  Acts :  Be  AHen^  Kay,  li. ;  and  as  to  the 
order  made  haying  the  same  effect  as  a  judgment  in  an  action,  see  Lewin, 
414,  415. 

PAYMENT  OB  TEANSPEB  INTO  COTJBT— TEUBTBB'B  AFFIDAVIT. 

By  O.  LIVB,  4 — "(1)  Where  a  trustee  desires  to  make  a  lodgment  in 
Court  under  sect.  42  of  the  Act,  he  shall  make  and  file  an  affidavit  intituled 
in  the  matter  of  the  trust  (described  so  as  to  be  distinguishable)  and  of  the 
Act,  and  setting  forth : — 

(a|  A  short  description  of  the  trust  and  of  the  instrument  creating  it. 

(b)  The  names  of  the  persons  interested  in  and  entitled  to  the  money  or 

securities,  and  their  places  of  residence  to  the  best  of  his  knowledge 
and  belief. 

(c)  His  submission  to  answer  all  such  inquiries  relating  to  the  application 

of  the  money  or  securities  paid  into  Court,  as  the  Court  or  Judge  may 
make  or  direct. 

(d)  The  place  where  he  is  to  be  served  with  any  petition,  summons,  or 
order,  or  notice  of  any  proceeding  relating  to  the  money  or  securities. 

"  Provided  that  if  the  fund  consists  of  money  or  securities  being,  or  being 
part  of,  or  representing  a  le^cy  or  residue  to  which  an  infant  or  person 
beyond  seas  is  absolutely  entitled,  and  on  which  the  trustee  has  paid  the 
legacy  duty,  or  on  which  no  duty  is  chargeable,  the  trustee  may  make  the 
lodgment  (without  an  affidavit)  on  production  of  the  Inland  Bevenue  certi- 
ficate in  manner  prescribed  by  the  Supreme  Court  Funds  Rules  for  the  time 
being  in  force. 

"  (2^  Where  the  lodgpnent  in  Court  is  made  on  affidavit — 
(a;  The  person  who  has  made  the  lodgment  shall  forthwith  give  notice 
thereof,  by  prepaid  letter  tlurough  the  post,  to  the  several  persons 
whose  names  and  places  of  residence  are  stated  in  his  affidavit  as 
interested  in  or  entitled  to  the  money  or  securities  lodged  in  Court ; 

(b)  No  petition  or -summons  relating  to  the  money  or  securities  shall  be 
answered  or  issued,  unless  the  petitioner  or  applicant  has  named  therein 
a  place  where  he  may  be  served  with  any  petition  or  summons,  or 
notice  of  any  proceeding  or  order  relating  to  the  money  or  securities 
or  the  dividends  thereof ; 

(c)  Service  of  any  application  in  respect  of  the  money  or  securities  shall  be 

made  on  such  persons  as  the  Court  or  Judge  may  direct." 
"liodgment  in  Court"  means  payment  or  transfer  mto  Court,  or  dep^osit 
in  Court :  see  S.  C.  F.  £.,  r.  3.    As  to  securities  which  may  be  brought  into 
Court,  and  the  mode  of  transf  eiring  and  depositing  various  securities,  see  Ih, 
r.  29,  and  sup.  p.  210.    For  form  of  affidavit,  see  1).  C.  F.  1082. 

A  person  interested  in  the  fund  and  not  named  in  the  affidavit  was  held 
not  to  be  competent  to  present  a  petition  {In  re  JepJison,  1  L.  T.  5),  but  this 
decision  was  not  followed  in  subsequent  practice :  see  Be  PuUrelVs  Trusts, 

7  Ch.  D.  647 ;  Felling  v.  Ooddard,  9  Ch.  D.  185. 

Under  special  circumstances  the  notice  of  lodgment  has  been  dispensed 
^th ;  as,  for  example,  when  a  person  interested  had  gone  abroad  many 
years  previously,  and  had  not  since  been  heard  of :  Be  Hans/ord,  7  W.  E. 
199,  254 ;  Be  Whitaker's  TrusU,  47  L.  T.  607 ;  31  W.  E.  114 ;  and  where  a 
c.  g.  t,  was  believed  to  be  in  New  York,  but  his  address  was  unknown,  the 
Court  allowed  publication  in  two  New  York  newspapers  to  be  treated  as 
fixifficient  notice  :  Be  Goodman's  Will,  W.  N.  (70)  162. 

In  another  case,  where  the  person  named  in  the  affidavit  could  not  be 
found,  the  Court  intimated  what  would  probably  be  held  sufficient  notice  of 
the  payment  in,  but  declined  to  give  any  directions  :  Be  Hardley*s  Trusts,  10 
Ch.  D.  664,  C.  A. 

Where  the  parties  were  extremely  numerous,  the  Court  gave  leave  to  sub* 
atitate  notice  on  some  of  them :  Be  Colson's  Trust,  2  W*  E.  111. 
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By  S.  0.  P.  E.,  r.  30.  "In  the  Chancery  Diyiaion  a  direction  for  a  lodg- 
ment directed  by  an  order,  or  in  a  lodgment  schedule  signed  b^  a  Master  fin 
the  case  of  purcnase-moneys  or  receivers*  balances)  shall  be  issued  {by  tae 
Paymaster  upon  receipt  of  a  copy  of  the  lodgment  schedule ;  and  a  direction 
for  a  lodgment  under  the  Trustee  Act,  1893,  shall  be  issued  by  him  upon 
receipt  of  an  office  copy  of  the  schedule  mentioned  in  r.  41,  or  upon  receipt 
of  the  request  and  oernficate  of  the  Commrs  of  Inland  Beyenue  mentbned 
in  that  rule." 

Byr.  41.  *<  When  a  legal  pers.  represve  desires  to  lodge  funds  in  Court, 
under  the  Trustee  Act,  1893,  without  an  affidavit,  he  shall  leave  with  the 
Paymaster  a  request  signed  by  him  or  his  solr,  with  a  certificate  of  the 
Commrs  of  Inland  Revenue ;  such  request  and  certificate  to  be  in  the  Form 
No,  16  in  the  Appendix  to  these  Bules,  with  such  variations  as  maybe 
necessary,  or,  as  regards  such  certificate,  in  such  other  form  as  shall  from 
time  to  time  be  adopted  by  the  said  Commrs  with  the  consent  of  the  Lords 
Commrs  of  Her  ^jesty's  Treasury.  The  money  or  securities  so  lodged 
shall  be  placed  to  the  credit  mentioned  in  such  request. 

"When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  under 
the  Trustee  Act,  1893,  upon  an  affidavit,  he  shall  annex  to  such  affidavit  a 
schedule  in  the  same  prmted  form  as  the  lodgment  schedule  to  an  order, 
setting  forth : — 

His  own  name  and  address ; 

The  amount  and  description  of  the  funds  proposed  to  be  lodged  in 
Court; 

(c)  The  ledger  credit  in  the  matter  of  the  particular  trust  to  which  the 

funds  are  to  be  placed ; 

(d)  A  statement  whether  legacy  or  estate  or  succession  duty  (if  chargeable] 
or  any  part  thereof  has  or  has  not  been  paid ; 

(e)  A  statement  whether  the  money  or  the  dividends  on  the  securities  so  to 

be  lodged  in  Court,  and  all  accumulations  of  dividends  thereon,  are 
desired  to  be  invested  in  any  and  what  description  of  Qovermnent 
securities,  or  whether  it  is  deemed  unnecessary  so  to  invest  the 
same. 

'*  An  office  copy  of  such  schedule  is  to  be  left  with  the  paymaster." 

B^  r.  73.  *<  A  sum  of  money  lodged  in  Court  without  an  affidavit,  as 
provided  in  r.  41,  if  or  so  soon  as  sudi  money  and  the  interest,  if  an^,  to  be 
credited  in  respect  thereof  shall  amount  to  or  exceed  40Z.,  and  the  dividends 
accruing  on  any  securities  so  lodged,  if  and  when  they  shall  amount  to  or 
exceed  20Z.,  shall  be  invested  without  any  order  or  request  in  New  ConsolSf 
and  the  dividends  accruing  on  such  New  Consols  and  all  accumulations 
thereof  shall,  if  or  so  soon  as  they  amount  to  20^,  be  invested  in  New 
Consols. 

**  When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant  to  r.  41 
that  it  is  desired  that  any  money  to  be  lodged  in  Court,  and  the  aocu- 
mulations  thereof  or  any  dividends  to  accrue  on  any  securities  to  be  so  lodged, 
should  be  invested  in  any  description  of  Government  securities,  such  money, 
if  or  so  soon  as  such  money  and  the  interest,  if  any,  to  be  credited  in  respect 
thereof  shall  amount  to  or  exceed  40/.,  and  the  dividends  accruing  on  such 
securities,  if  or  so  soon  as  they  shall  amount  to  or  exceed  20Z.,  shall  be  in- 
vested accordingly,  without  any  order  or  further  request  for  that  purpose. 

'*  Dividends  accruing  on  funds  or  on  investments  or  accumulations  of 
funds  lod&;ed  in  Court  under  the  32nd  section  of  the  Act  36  Q.  III.  c  52, 
or  under  tne  Act  10  &  11  Y.  c.  96,  prior  to  the  commencement  of  the  CL 
Punds  Rules,  1872,  shall,  when  or  so  soon  as  they  amount  to  or  exceed  20/., 
be  invested  without  any  request." 

By  r.  74.  '*  Money  or  securities  lodged  in  Court  under  the  32nd  section 
of  the  Act,  36  G.  III.  c.  62,  or  under  the  10  &  11  V.  c.  96,  prior  to  the  1st 
Jan.  1894,  and  securities  purchased  with  such  money,  or  the  income  thereof, 
shall,  subject  to  any  order  affecting  the  same  made  prior  to  the  1st  Jan. 
1894,  be  dealt  with  m  the  same  manner  as  if  such  money  or  securities  had 
been  lodged  in  Court  under  the  42nd  section  of  the  Trustee  Act,  1893." 

As  to  securities  which  may  be  brought  into  Court  and  the  mode  of  trans- 
ferring and  depositing  various  securities,  see  Yol.  I.  p.  210.  For  foima 
relating  to  lodgment  under  the  section,  see  D.  C.  F.  1084  ei  seq. 
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PAYMENT  IN,  VHBN  JU8TIFIABLB. 

Tnisteee  were  justified  in  paying  into  Court — A  fund  to  which  a  married 
▼Oman  had  become  absolutely  entitled,  though  ahe  wished  it  to  be  transferred 
to  her  husband :  Re  Swan,  2  H.  &  M.  34 ;  12  W.  E.  738 ; 

— a  fund  held  for  the  sole  use  and  benefit  of  a  married  woman :  Qunndl  y. 
Whitear,  10  Eq.  664 ; 

y-a  fund  deposited  at  a  bank  to  guarantee  foreign  bonds,  upon  actions 
being  brought  by  bondholders :  Hankey  y.  Morley,  4  Jur.  N.  S.  234 ; 

— ^a  fund,  the  person  entitled  to  which  could  not  be  f ooind ;  but  not  when  he 
had  been  heard  of  after  thirteen  years,  and  was  coming  home,  and  there  was 
no  doubt  as  to  his  identity :  He  Elliott,  MiddUton  y.  Pollock,  15  E^.  194 ; 

— funds  for  which  the  trustees  cannot  otherwise  get  a  good  discharge,  as 
where  they  haye  no  power  to  giye  receipts :  Cox  y.  (7.,  1  A.  &  J.  251 ;  or  the 
c.  9.  t.  is  an  infant :  Re  Hodges,  4  D.  M.  &  Or.  491 ;  Re  Richards,  8  Eq.  119  ; 
Re  Beauelerk,  11  W.  B.  203;  or  deaf,  dumb  and  blind:  Re  Biddulph,  5  D.  & 
8.  469;  or  a  lunatic  not  so  found:  Re  Berry,  13  Beay.  455;  Re  Parry,  23 
W.  B.  335  et  sup. ;  unless  proceedings  in  lunacy  are  contemplated :  Vane  y. 
F.,  2  Ch.  D.  124 ;  or  the  fund  is  large :  Re  Irhy,  17  Beay.  334  (where  it  was 
2001.  a  year) ;  in  which  case  a  committee  should  be  appointed :  Vane  y.  V.,2 
Ch.  D.  1 24.  But  in  Re  Burke,  2  D.  E.  &  J.  124,  3002.  a  year  was  dealt  with ; 
uid  see  Re  Mac/arlane,  2  J.  &  K.  673. 

On  sale  hj  Ixustees,  their  want  of  a  -power  to  giye  receipts  could  be  rec- 
tified by  paying  the  money  into  Court :  Cox  y.  C,  IK.  &  J.  261. 

Bankers,  not  being  trustees  within  the  Act,  were  not  entitled  to  pay  money 
in  dispute  into  CouH; :  Re  Suiton's  Trusts,  12  Ch.  D.  175 ;  but  by  the  Jud. 
Act,  1873,  sect.  25  (6),  power  is  giyen  to  any  *<  debtor,  trustee,  or  other 
person'*  liable  in  respect  of  a  debt  or  chose  in  action,  and  who  has  receiyed 
notice  of  any  written  assignment  thereof,  to  pay  the  same  into  Court  imder 
the  Acts  for  the  relief  of  trustees.  This  proyision  is  not  applicable  unless 
there  has  been  an  assignment  in  writing  01  the  debt  or  chose  in  action :  Re 
8utton*s  Trusts,  12  Ch.  I).  175  (where,  howeyer,  the  petr  being  taken  to  haye 
submitted  to  Ihe  jurisdiction,  the  bank,  who  paid  tne  money  in,  were  held 
entitled  to  their  taxed  costs  of  payment  in  ana  of  the  petition). 

As  to  moneys  payable  under  a  policy  of  life  assurance,  it  was  held  that,  as  the 
relation  between  the  co.  and  the  policy  holder  was  that  of  debtor  and  creditor, 
the  policy  moneys,  unless  held  by  the  co.  upon  trust,  could  not  be  paid  into 
Court  under  the  Act,  so  as  to  discharge  the  co. :  Matthew  y.  Northern 
Assurance  Co.,  9  Ch.  D.  80;  Re  Haycock's  Policy,  1  Ch.  D.  611 ;  and  the  pro- 
yisions  of  the  Jud.  Act,  1873  (36  &  37  V.  c.  66),  s.  25,  sub-s.  6,  were  ayailable 
only  where  the  co.  had  receiyed  notice  of  an  assignment  in  writing :  see  Re 
Sutton* s  Trusts,  12  Ch.  D.  175 ;  but  this  difficulty  has  now  been  remoyed  by 
the  Life  Assurance  Cos.  (Payment  into  Court)  Act,  1896  (59  V.  c.  8),  v. 
inf.  p.  1198. 

Trustees  should  not  pay  money  into  Court  under  the  Act  when  the  only 
question  arising  might  be  decided  on  originating  summons :  Re  Giles,  55  L.  J. 
Uh.  695,  per  £ay,  J. 

Trustees  of  charitable  funds  (though  not  strictly  bound  so  to  do)  should 
first  apply  to  the  Charity  Commrs  before  paying  fiie  money  into  Court :  Re 
Poplar  and  Blcukwall  School,  8  Ch.  D.  543 ;  and  see  Lewin,  410,  n. 

As  to  where  cs,  q,  t.  call  for  payment  in,  see  ^  Thornton,  9  W.  B.  475. 

EFFECrr  OF  PAYMENT  INTO  COTTET. 

On  payment  in  of  part  of  the  funds,  so  far  the  trustee  is  discharged ;  the 
parties  must  proceed  under  the  Acts,  and  the  ordinary  jurisdiction  is  confined 
to  the  unpaid  balance :  Ooode  y.  West,  9  Ha.  378 ;  Thorp  y,  T.,  IK.  &  J. 
438,  and  cases  cited  Dan.  1800 ;  and  a  trustee  may  petition  to  haye  the  fund 
paid  in  dealt  with  as  in  an  admon  action :  Re  Trower,  1  L.  T.  54. 

By  paying  in  a  trust  fund  a  trustee  retires  from  the  trust :  Re  Williams, 
4  £!•  &  J.  87 ;  Lewin,  412 ;  and  cannot  afterwards  exercise  a  discretion, 
nor  could  the  Court  do  so:  ite  Coe,  4  K  &  J.  199;  Re  Tegg,  15  W.  B.  52;  15 
L.  T.  2^6;  Re  Nettle/bid's  Trusts,  W.  N.  (88}  120 ;  59  L.  T.  315 ;  Re  Murphy*s 
Tnuts,  (1900)  1 1.  B.  145 ;  but  under  a  trust  lor  a  class  of  children,  a  discretion 
oonferrod  on  trustees  as  to  adyanoee  for  maintenance,  &c.  may  be  exercised 
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bv  the  Court :  Be  AshbumJiam^i  Trusts,  54  L.  T.  84 ;  and  as  to  tiie  exercise 

01  a  discretionary  power  personal  to  the  trustee,  see  Be  Landofi,  40  L.  J.  CSh. 
870. 

Trustees  ought  not,  unless  in  concert  with  the  beneficiaries,  or  bec&uae  of 
special  circumstances,  to  petition  for  distribution  of  the  fund :  Be  CazneaUy 

2  K.  &  J.  249;  Be  Hutchinson,  1  Dr.  &  S.  27;  nor  need  they  always  be 
served:  Be  Thomas,  11  W.  E.  276. 

.  But  payment  in  does  not  actually  deprive  the  trustee  of  his  office,  or 
constitute  the  Court  or  Paymaster-Qeneral  a  trustee  in  his  place :  Thomson 
V.  Tomkins,  2  Dr.  &  Sm.  8;  Barker  v.  Peile,  2  Dr.  &  Sm.  340;  Be  Te^,  15 
W..B.  52 ;  15  L.  T.  236.  And  notice  to  an  exor  by  a  mortgagee  was  enoug^h 
to  take  out  of  the  order  and  disposition  of  a  residuary  legatee  a  fond  paid 
into  Court :  Thomson  y.  Tomkins,  2  Dr.  &  S.  8. 

As  to  whether  an  admon  judgment  destroys  trustees'  powera,  v.  «tfp. 
p.  1186,  et  inf.  p.  1204. 

The  exors  should  not  pay  in  to  a  general  account,  or  on  the  trusts  of  the 
will,  which  would  inyolve  the  general  admon  of  the  estate,  but  must  pay  in 
or  ask  to  haye  a  transfer  to  a  particular  account :  Be  Wright,  15  Beay.  367 ; 
Be  Joseph,  11  Beay.  625 ;  Lewm,  412 ;  and  on  application  for  that  purpoee  a 
transfer  was  directed  from  the  general  to  a  particular  accoimt :  8.  C,  9  March, 
1850,  A.  704. 

To  enable  the  Court  to  distribute  the  fund  it  must  stand  to  a  separate 
account:  8.  C,  Be  Everett,  12  Beay.  485;  and  trustees  may  be  entitled  to 
TOy  in  the  fund  to  the  separate  accounts  of  seyeral  cs,  q,  t, :  Be  Wright,  3 
K  ft  J.  419. 

PAYMENT  OB  TBAirSFEB  OUT  OF  0OX7BT. 

By  0.  LY,  13a  (as  amended  Feb.  1895),  an  application  relating  to  a  fond 
paid  into  Court  in  any  case,  coming  within  the  provisions  of  r.  2  of  the 
order  (as  to  which,  v,  sup,  p.  319),  is  to  be  made  by  summons  in  Chambers. 

Applications  may  accordingly  be  made  by  summons  under  the  Act  (1}  in 
any  case  where  there  has  been  an  order  declaring  rights,  or  where  tiie  title 
depends  oidj  upon  proof  of  identity,  &c.,  and  (2)  m  any  case  where  the 
cash  or  securities  do  not  exceed  1,000^,  or  1,000c.  nominal  yalue.  In  other 
cases  the  application  must  be  made  by  petition  which  may  be  adjourned  into 
Chambers  for  further  hearing :  Be  Moate,  22  C.  D.  635 ;  or  may  be  heard  in 
the  first  instance  by  the  Judge  in  Chambers.  For  forms  of  application,  see 
D.  C.  F.  1088  €t  aeq. 

If  the  fund  paid  in  under  the  Act  exceeds  1,000Z.,  the  application  should, 
it  seems,  be  by  petition,  notwithstanding  that  it  asks  for  payment  out  of  a 
portion  only  amounting  to  less  than  1,000^. :  Be  Evan  Evans,  54  L.  T.  527  ; 
W.  N.  (86)  84 ;  May  y.  Dowse,  W.  N.  (84)  122. 

Where  the  fund  exceeds  1,000^.,  and  there  has  been  no  prior  application  in 
the  matter  of  the  fund,  a  petition,  and  not  a  summons,  is  the  proper  mode  of 
applying  for  a  stop  order  on  it:  Be  Toogood's  TrusU,  W.  N.  (87)  109 ;  56  L.  T. 
703  ;  Be  Day's  Trusts,  49  L.  T.  499. 

Where  the  titie  of  the  ap])licants  depends  not  only  upon  proof  of  their 
identity  or  of  the  birth,  marria^  or  death  of  any  person,  but  there  is  also  a 
question  of  construction,  a  petition,  it  seems,  is  necessary :  Be  Hicks,  Exp^ 
N.  E.  B.  Co,,  W.  N.  (94)  p.  55 ;  63  L.  J.  Ch.  568 ;  70  L.  T.  529 ;  and  see  A 
Birkin,  W.  N.  (01)  33. 

Where  an  order  has  been  made  upon  petition,  any  further  proceedings  may 
be  in  Chambers :  Be  Hodges,  4  D.  M.  &  Qt.  491 ;  and  see  Be  Tracey*8  Trusts, 
6  I.  B.  £q.  271 ;  and  where  an  order  directing  inquiries  is  made  in  Coiirt  upon 
a  petition,  the  further  hearing  of  the  petition  may  be  adjourned  to  Chambers : 
Be  Moate's  Trusts,  22  Ch.  D.  635. 

Where  a.  person  interested  was  not  named  in  the  trustee's  affidayit,  it  was 
held  he  could  not  present  a  petition  :  Be  Jephson,  1  L.  T.  5  ;  but  this  was 
not  followed :  Be  PuMrell,  7  Ch.  D.  647 ;  Felling  y.  Ooddard,  9  Ch.  D.  185 ; 
and  the  practice  is  now  changed :  v.  sup,  p.  1191. 

Under  the  rules  of  1883  leaye  for  service  out  of  the  jurisdiction  cannot  be 
given :  v.  sup.  p.  18 ;  but  notice  may  be  given  according  to  the  principle  of 
Be  Cliff;  Edwards  y.  Brown,  (1895)  2  Ch.  21,  C,  A,  :  sup.  v.  18. 

Upon  a  petition  for  payment  out  of  Court  of  a  fima  to  which  seyeral 
persons,  some  not  before  the  Court,  were  entitled,  liberty  was  giyen  to  the 


SECT.  vm.  (l).]    Payment  into  Court  hy  Trustees.  1195 

• 

petitioner  to  serve  the  petition,  a  former  order  directing  class  inquiries,  and 
the  chief  clerk's  certificate,  together  with  the  present  order,  upon  the  persons 
named  in  the  certificate :  Be  Batttrshy's  TnuU,  10  Ch.  D.  228. 

On  the  petition  of  a  person  of  unsound  mind  (not  so  found)  by  next 
friend,  or  of  a  deaf,  dumb,  and  blind  person  without  a  next  friend,  the 
dividends  will  be  ordered  to  be  applied  for  maintenance,  but  the  corpus  was 
retained :  Be  Biddulph,  5  D.  &  S.  469 ;  Be  Ferry,  23  W.  B.  335;  31  L.  T. 
775 ;  and  in  Re  Phelpa,  28  L.  T.  350,  the  whole  fund  was  paid  to  the  parish; 
in  Be  Mac/arlane,  2  J.  &  K.  673,  to  the  father;  and  in  Conduit  v.  Soaney  6 
My.  &  G.  Ill,  to  the  wife  and  son,  for  past  maintenance  of  the  lunatic; 
but  a  profeseed  nun  was  entitled  to  have  the  fund  paid  to  her :  Be  Metcalfe, 
2  D.  J.  &  S.  122;  3  N.  E.  657 ;  10  Jur.  N.  S.  287. 

Where  a  lunatic  is  entitled  to  the  fund  paid  in,  there  is  jurisdiction  under 
the  Act,  on  a  petition  in  Chancery  and  Lunacy,  to  make  an  immediate  order 
for  transfer  of  the  fund  to  the  account  of  the  lunatic :  Be  Tate,  20  Oh.  D. 
135,  0.  A. 

Maintenance  out  of  the  capital  was  ordered :  Be  Tuer,  32  Oh.  D.  39,  0.  A. ; 
and  see  Be  Orimmett,  56  L.  J.  Oh.  419  ;  and  without  requiring  api>ointment 
of  a  guardian,  income  was  paid  to  the  lunatic's  wife  for  his  maintenance 
during  his  life  or  until  further  order :  Be  Silva,  57  L.  J.  Oh.  281 ;  58  L.  T. 
46 ;  36  W.  B.  366. 

In  the  case  of  a  pauper  lunatic,  only  six  years'  arrears  of  income  will  be 
paid  to  the  poor  law  authori^  in  repayment  of  expenses  incurred  in  his 
maintenance :  Be  Newhegin's  JEstatej  36  Oh.  D.  477 ;  and  see  Be  Watson ; 
Guardians  of  Stamford  Union  v.  jB.,  (1897)  1  Oh.  72 ;  WinMe  v.  Bailey, 
(1897)  1  Oh.  123;  Be  Taylor,  Edmmton  Union  v.  Dedey,  (1901)  1  Oh.  480, 
0.  A. ;  sup.  p.  1070. 

The  Court  declined  to  pay  the  fund  of  a  "  lunatic  patient "  in  New  South 
Wales  to  the  colonial  master  in  lunacy  (who  had  large  i)ower8  of  manage- 
ment and  suing,  but  in  whom  the  fund  was  not  vested),  but  directed 
parent  only  of  so  much  as  was  shown  to  be  necessary  for  the  lunatic's 
maintenance  and  benefit :  Be  Barlow,  36  Oh.  D.  287 ;  but  see  Didisheim  v« 
London  and  Westminster  Bank,  (1900)  2  Oh.  15,  0.  A. 

The  foreign  curator  of  the  property  andperson  of  a  lunatic  is  not  entitied  as 
of  li^ht  to  an  order  under  s.  134  of  the  Lunacy  Act,  1890,  for  the  transfer 
to  hun  of  English  stock  or  shares  standing  in  the  name  of  the  lunatic, 
although  *' vested"  in  the  curator  under  tnat  section,  but  the  Covat  in 
Lunacy  has  a  discretionary  jurisdiction,  and  will  require  the  curator  to 
show  uiat  the  properly  is  required  for  the  maintenance  or  other  purposes  of 
the  lunatic :  Be  Knight,  (1898)  1  Oh.  257,  0.  A.  (considering  Be  Brown, 
(1895)  2  Ch.  666)  ;  and  see  Tkiery  v.  Chalmtrs,  (1900)  1  Oh.  80 ;  Didisheim  v. 
London  and  Westminster  Bank,  (1900)  2  Oh.  15,  0.  A. ;  New  York  Trust  Co.  v. 
i5w«cr,  (1901)  1  Oh.  666;  sup.}p.  1009. 

The  person  named  in  the  affidavit  and  title  of  the  account  is  entitied  to 
have  the  fund  paid  out  to  him  at  the  risk  of  the  trustees,  unless  they  have 

fiven  the  Court  notice  of  conflicting  claims :  Be  Jenkins,  3  N.  B.  408 ;  10 
ur.  N.  S.  332. 

In  Starhuck  v.  Mitchell,  W.  N.  (66)  253,  150Z.  (paid  as  a  compromise  of  the 
suit)  was  ordered  to  be  paid  to  the  lunatic  not  so  found,  or  his  guardian. 

An  actionis  necessary  if  there  are  creditors  or  other  unascertained  claimaints : 
Be  Alien,  K&y,  li. ;  if  the  parties  affected  by  a  deed  wish  to  imj)each  it  for 
fraud,  &c. :  Be  Way,  2  D.  J.  &  S.  365 ;  where  the  trustees  require  and  are 
entitled  to  a  complete  discharge,  not  only  as  to  the  fund  paid  in,  but  as  to 
past  income  or  other  matters :  Barker  v.  Peile,  2  Dr.  &  S.  340 ;  11  Jur.  N.  S. 
436.  And  where  the  accounts  are  disputed,  they  ought  not  to  pay  the  money 
into  Court :  Be  Heming,  3  K.  &  J.  40 ;  5  W.  B.  33. 

Money  paid  in  under  the  Trustee  Belief  Act  was  dealt  with  in  a  suit  to 
administer  the  estate  of  the  same  testator  without  a  petition,  the  decree  being 
intituled  in  the  Act  as  well  as  the  suit :  Dixon  v.  MorUy,  W.  N.  (69)  49 ; 
followed  by  V.-O.  M.  in  Davies  v.  D.,  24  July,  1869,  A.  458 ;  but  see  PeUing 
V.  Ooddard,  9  Oh.  D.  185. 

In  Be  Woods,  15  Sim.  469,  the  Court  would  not  order  the  fund  to  be  paid 
out  without  inquiry  as  to  the  facts  on  which  the  title  turned ;  and  in  Be 
Sharps,  lb.  470,  sent  an  inquiry,  without  prejudice  to  filing  a  bill,  reserving 
costs,  and  ordezing  the  trustees  to  be  served  with  the  order ;  and  the  Court 
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18  not  bound  to  pay  out  the  fund  of  French  infants  to  their  &ther,  who,  by 
the  law  of  France,  ia  their  legal  guardian,  as  of  right,  but  will  require 
eTidence  to  be  adduced  showing  that  the  fund  will  be  applied  for  the  benefit 
of  the  infants:  Be  ChaiarcTs  SttUemeni,  (1899)  1  Ch.  712. 

It  appearing  that  the  fund  belonged  to  Scotch  minors,  payment  out  was 
ordered  to  them  and  their  curator :  Be  Ferguson,  Ir.  B.  8  £q.  563. 

On  exor  discovering  unpaid  debts,  the  balance  of  the  estate  paid  in  by  him 
waspaid  out  to  him  on  petition :  Exp,  Toumay,  3  D.  &  S.  677. 

Where  the  admor  of  a  supposed  mteetate  paid  money  into  Court  to  the 
credit  of  infants  who  were  next  of  kin,  and  a  will  was  afterwards  disoovered 
under  which  the  infants  were  entitled  to  small  legacies,  the  Court  ordered 
payment  out  to  the  admor  on  proof  that  the  legacies  to  the  infants  were 
secured :  Be  HoocPs  TrusU,  (1896)  1  Ch.  270. 

The  material  parts  of  the  affidavit,  made  on  payment  in,  should  be  set  out 
in  the  petition  for  payment  out :  Be  Levett,  5  D.  &  S.  619 ;  Be  CoutUm,  10 
Ha.  Ixiy. 

The  trustees  should  not  take  copies  of  <».  q,  U\  affidavits :  Be  Lazarw,  3  K. 

6  J.  665. 

COSTS. 

Trustees  may  deduct  the  reasonable  costs  of  the  payment  into  Court  where 
no  dispute  has  arisen  or  is  Hkely  to  arise  as  to  the  deduction :  Beaty  v.  Cureon, 

7  L.  B.  £q.  194 ;  and  see  ^  Fortune's  Trusts,  4  Ir.  B.  Eq.  351 ;  but  the 
better  course  seems  to  be  for  them  to  pay  in  the  whole  fund,  leaving  it  for 
the  Court  to  settle  the  amount  of  costs  to  which  th^  are  entitled  upon  an 
application  forpayment  out :  Be  Parker's  IViUl,  58  L.  J.  Ch.  25,  per  Fry,  L.  J., 
8.  C,  39  Ch.  D.  303,  C.  A. ;  and  see  Mitchell  v.  Cohb,  17  L.  T.  25.  Where 
the  payment  is  made  by  a  pers.  represve  without  an  affidavit  under  the 
S.  C.  F.  B.  1894,  r.  41  (v.  sup.  p.  1192),  no  deduction  for  costs  and  expenses 
can  be  made.    See  footnote  to  Schedule  to  Bules ;  and  see  Dan.  1801. 

The  jurisdiction  imder  the  Act  is  limited  to  the  fund  paid  in,  and  does  not 
extend  to  sums  deducted :  Be  Bloye,  1  Mac.  &  G.  488 ;  Be  Barber ,  6  Jur. 
N.  S.  1098 ;  Be  Fortune,  4  I.  B.  Eq.  351 ;  Be  Parker's  Will,  39  Ch.  D.  303, 
C.  A. ;  and  if  it  can  be  shown  that  the  costs  and  expenses  have  been  im- 
properly retained,  separate  proceedings  must  be  taken  against  the  trustees  to 
recover  the  amount :  Be  Parker's  Will,  39  Ch.  D.  303,  C.  A. 

On  ordering  payment  out,  and  taxation  of  costs,  the  trustee's  costs  of  pay- 
ing in  may  be  mcluded,  and  the  sum  then  deducted  by  them  set  off :  Be  Hue, 
6  Jur.  N.  S.  1235 ;  7  W.  B.  562 ;  27  Beav.  377 ;  28  L.  J.  Ch.  893 ;  Be  BuUass, 
V.-C.  M.,  27  Jan.  1871,  A.  251 :  Be  Williams,  V.-C.  B.,  11  March,  1876,  B. 
781. 

Costs  of  paying  in  properly  a  legacy,  not  specifically  appropriated,  are 
borne  by  the  testator's  estate ;  of  paying  out,  by  the  legatee,  mcluding  exor's 
appearance :  Be  Jones,  3  Drew.  679;  Be  Cavjthome,  12  Beav.  56;  but  in  Be 
Fdtham,  1  £.  &  J.  528,  the  ezor's  costs  on  paying  out  were  to  be  borne  by 
the  estate,  and  all  other  parties'  costs  by  the  fund ;  in  case  of  a  residue  or 
separate  fund,  the  costs  of  paying  in,  if  not  retained,  are  allowed  from  the 
corpus :  Be  Bayers,  V.-C.  W.,  21  Dec.  1853,  B.  228. 

The  payment  of  a  legacy  into  Court  does  not  relieve  the  residue  from  bear- 
ing the  costs  of  an  inquiry  to  ascertain  the  persons  entitled  to  the  legacy : 
Be  Birkett,  9  Ch.  D.  576 ;  Be  Gibbon's  WHl,  36  Ch.  D.  486 ;  Be  Trick,  5  Ch. 
170  (where  the  costs  relating  to  a  particulu-  fund  paid  in  by  an  exor  haying 
thegeneral  residue  in  his  hands  were  paid  thereout). 

The  person  making  it  necessary  to  pay  the  fund  into  Court  and  opposmg 
parent  out  may  be  made  to  pay  the  costs :  Be  Armston,  4  D.  J.  &  S.  451. 

The  trustees  are  entitled  to  their  solr  and  client  costs:  Be  Wilson,  14 
W.  B.  161 ;  Be  Swan,  2  H.  &  M.  34 ;  although  the  proceeding  is  in  the 
nature  of  interpleader:  Be  Webb,  2  £q.  456;  Be  Cobbe,  15  W.  B.  29;  15 
L.  T.  170 ;  Be  Kerr's  Policy,  8  Eq.  331, 337 ;  but  not  to  charges  and  expenses: 
8.  C. 

On  an  application  for  payment  out,  the  trustees  will  not  get  any  costs, 
charges,  and  expenses  incurred  before  the  payment  in,  but  only  those  properly 
incurred  since :  Be  Behrens,  M.  B.,  5  Aug.  1874,  A.  2309 ; 

— nor  when  they  have  paid  in  funds  without  sufficient  reason :  Be  Hemingt 
3  K  &  J.  40;  Be  Covington,  1  Jur.  N.  S.  1157;  25  L.  J.  Ch.  238;  Be 
Leake's  Trusts,  32  Beav.   135;  BeMetcaife,  2  D.  J.  ft  S.  122,  6;  3  N.  B. 
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657;  Rt  Pearson,  17  W.  B.  365;  Be  Elliot,  15  Eq.  194;  Re  Cull,  20  Eq. 
561; 

— and  in  cases  of  gross  misconduct  may  be  ordered  to  pay  the  costs  of  pay- 
ment out:  Re  Woodbwm,  1  D.  &  J.  333;  Re.  Cater ,  25  JBeav.  361,  366;  Re 
Knight^  27  Beay.  45;  Re  Elliofa  Trusts,  15  Eq.  194;  iZtf  Iloskin's  TrusU, 
5  Ch.  D.  229  ;  6  Ch.  D.  281,  C.  A. 

But  semblsj  if  a  trustee  is  depriyed  of  costs  without  sufficient  cause,  he 
may  appeal  for  them :  Turner  y.  Hancock,  20  Ch.  D.  303,  307,  0.  A. ;  dis- 
approying  Re  HoMn's  Trusts,  sup,;  and  see  Re  Beddoe,  (1893)  1  Ch. 
547,  C.  A. 

The  rule  will  not  be  strictly  pressed  against  trustees :  Re  Brockleshy,  29 
Bear.  652 ;  Be  WyUy,  28  Beay.  458,  where  Bomilly,  M.  E.,  said  that  trustees 
were  entitled  to  satisfactory  eyidence  that  there  had  been  no  appointment 
before  distributing  a  fund  as  in  default.  But  the  statement  of  the  solrs  to 
the  donee  of  the  power  must  be  accepted  as  sufficient :  Be  Cull,  20  Eq.  561. 

A  trustee  who  before  paying  into  Court  becomes  aware  that  a  distringas 
has  been  placed  on  the  fund,  and  omits  to  mention  the  claim,  is  personally 
liable  to  pay  the  assignee's  costs  of  obtaining  a  stop  order :  Be  Allen,  40 
L.  T.  456. 

If  the  only  question  arising  could  haye  beeen  determined  on  originating 
Bommons,  trustees  in  future  will  not  be  allowed  the  costs  occasioned  oy  pay- 
ment into  Court :  Be  Giles,  65  L.  J.  Ch.  695 ;  55  L.  T.  51 ;   34  W.  E.  712. 

As  to  trustees  requiring  eyidence  of  death,  see  Dobson  y.  PaMinson,  5  W.  E. 
771;  3  Jur.N.  S.  1202. 

As  to  costs  of  a  liquidator  with  regard  to  a  fund  paid  in  to  meet  a 
particular  claim,  see  Cook's  Claim  (2),  18  Eq.  655. 

And  as  to  what  eyidence  trustees  oueht  to  act  upon,  v.  sup,  pjp.  1174,  1175. 
If  ihe  trustee  by  refusing  to  pay  in  the  fund  occasions  an  action,  or  instead 
of  so  doing  brings  an  action,  he  will  only  be  allowed  such  costs  as  under  the 
Act :  Hundley  y.  Davis,  28  L.  J.  Ch.  873 ;  5  Jur.  N.  S.  190 ;  Ounnell  y. 
Whitear,  10  Eq.  664;  Wells  y.  Malhon,  31  Beay.  48;  Welter  y.  Fitzhugh, 
M.  E.,  26  May,  1870.    And  see  May  y.  Arrnstrong,  W.  N.  (66)  233. 

Trustees  applying  to  distribute,  though  at  request  of  some  of  the  benefi- 
ciaries, will  haye  only  respondents'  costs :  Be  Cazneau,  2  £.  &  J.  249 ;  Be 
Hutchinson,  1  Dr.  &S,  21,  et  sup,  p.  1194 ;  and  the  major  part  of  the  next  of 
kin  appearing  had  the  carriage  of  the  order :  lb,  30.  Secus,  where  the  trus- 
tees applied  at  the  wish  of  all  parties:  Be  Cooper,  cit.  2  K.  ^  J.  251. 

A  trustee  is  within  O.  lxy,  27  (19^,  and  if  he  has  had  tendered  to  him  and 
has  accepted  30s,  for  his  costs,  he  will  not  be  allowed  his  costs  of  appearing 
on  a  petition,  if  he  comes  merely  to  ask  for  his  costs,  and  his  appearance  is 
otherwise  unnecessary  :  Be  Sutton,  21  Ch.  D.  855. 

A  daimant  failing  was  allowed  costs :  Be  Birch,  2  K.  &  J.  369. 
As  to  eyidence  of  payment  of  legacy  duty,  see  Be  Mar  sham,  12  W.  E.  45, 
9up,  pp.  239,  240. 

Costs  of  an  application  by  a  tenant  for  life  of  a  fund  in  Court  simply  affect- 
ing the  income  are  payable  out  of  the  income,  and  the  remaindermen  need 
notbeseryed:  Be  Mamer's  TrusU,  3  Eq.  432;  Be  Evans,  7  Ch.  609;  Be 
Battell,  21  W.  E.  138 ;  Lewin,  419. 

And  where  the  title  of  the  tenant  for  life  is  clear,  the  trustees  should 
not  appear;  in  such  case,  the  proper  course  is  for  the  tenant  for  life  to 
write  to  the  trustees  and  tell  them  that  he  does  not  seek  to  affect  the  corpus : 
Be  Evans,  sup, ;  after  which  they  will  get  no  costs  out  of  income :  Be  Battell, 
sup. 

Costs  of  petitions  as  to  income  of  funds  paid  into  Court  in  an  adm'on 
suit  are  payable  out  of  corpus:  Scrivener  y.  Smith,  8  Eq.  310;  Longuet 
T.  Hockley,  22  L.  T.  198 ;  but  see  Eady  y.  WaUon,  12  W.  E.  682 ;  33 
Beay.  481,  contra;  and  of  a  particular  fund  out  of  general  residue :  Be  Trick, 
5  Ch,  170 ;  Lewin,  419 ;  see  O.  lxy,  14  b. 


COUNTY  00T7BTS. 

Where  the  sum  does  not  exceed  5002.,  jurisdiction  is  giyen  to  the  County 
Courts  by  51  &  52  Y.  c.  43,  s.  67.  Under  the  corresponding  proyision  of  28  & 
29  y.  c  99,  constructiye  trusts  were  held  to  be  within  the  jurisdiction  of  the 
Goimty  Gourts :  Clayton  y.  Benton,  4  Eq.  158. 
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And  by  sect.  70  of  51  &  52  Y.  &  43,  trustees  may  pay  mone^  not  ex- 
oeeding  500/.  into  a  post  office  savings  bank,  in  the  name  of  the  registrar,  and 
transfer  or  deposit  stocks  or  secorities  into  or  in  the  names  of  the  treasorers 
and  registrars  of  such  Court,  in  trust  to  attend  the  orders  of  the  Goart 

And  see  County  Court  Rules,  1889,  O.  xxxvni ;  Annual  County  Court 
Pr.  456;  and  Pitt-Lewis,  County  Court  Pr.  toL  i.  171 ;  Yol.  ii.  377. 


SscnoK   Yill. — (II.)   Payment  into  Coukt  imDSR  Lira 
Ajbsurance  Companies  (Payment  into  Court)  Act,  1896. 

1.  Ibrm  of  LodgmetU  Schedule  to  he  annexed  to  Affidavit  directed  to 
be  made  under  0.  liv  c,  1,  R.  8.  C.  Life  Assurance  Companies 
{Payment  into  Court)  Act^  1896,  and  M.  S.  C.  {Life  Assurance 
Companies)  y  1896,  and  S.  C.  F.  22.,  1894,  r.  41a. 

Lodomsnt  Sghedttu. 

In  the  Higli  Court  of  Justice, 
Chancery  Diyiaion. 

life  Assurance  Companies  (Payment  into  Court)  Act,  1896. 

Filed  the  llth  day  of  July,  1900. 

Ledger  Credit.  In  the  Matter  of  two  policies,  Nob.  —  and  —  of  the 
Norwich  Union  Life  Insurance  Co.  on  the  respective  lives  of 
C.  H.  E.,  J.  8.  and  J.  C.  W.,  and  the  said  J.  C.  W.  and  0.  H.  R 
reefpectivelj. 


Fenon  to  make  thiS 
Lodgment. 

AmoontB. 

Lodged. 

ISiSDSf* 

flemiitiH. 

A  sum  of  £1,000  with  bonuaes 
assured  by  Policy  No.  —  to  be 
paid  to  IT.  T.,  of  &o.,  his 
exors,  admors,  or  assigns. 

A  sum  of  £1,000  with  bonuses 
assured  by  Policy  No.  —  to 
1^  paid  to  E.  B.,  of  &o.,  his 
ezorsi  admorsy  or  assigns. 

The  Norwich  Union  Life 
Lisuranoe  Society,  of 
60,  fleet  Street,  in  the 
city  of  London. 

The  same  « • .  • . 

£      a.  d, 
1,268    9  11 

1,235    8    0 

£  «.  d. 

— Be  Norwich  Union  Life  Insurance  Society, 


LIFE  ASST7BAKCE  COMPANIES  (PAYMENT  INTO  OOTTBT)  ACT,  1896. 

The  life  Assurance  Companies  (Payment  into  Ck>tiTt)  Act,  1896  (59  Y. 
c.  8),  enables  any  life  assurance  co.  (defined  by  sect.  2  as  meaning  *'  any 
Corp.,  CO.,  or  society  carryijig  on  the  business  of  life  assurance,  not 
being  a  society  legistered  \m&r  the  Acts  relating  to  friendly  sodetiee'Oi 
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subject  to  Bules  of  Court,  to  pay  into  the  High  Court  any  moneys  payable 
by  them  under  a  life  policy  (defined  by  sect.  2  as  including  **  any  policy  not 
foreign  to  the  business  of  life  assurance  "\  in  respect  of  which,  in  the  opinion 
of  their  board  of  directors,  no  sufficient  aischarge  can  otherwise  be  obtained. 

Bnles  under  the  Act  have  been  issued,  which  are  similar  to  those  under  the 
Trastee  Act,  1893,  s.  42.  The  co.  is  not  to  deduct  any  costs  or  expenses  of  or 
incidental  to  payment  into  Court  (r.  2),  and  in  general  is  not  to  be  served 
with  the  petition  or  summons  except  wnen  the  applicant  asks  for  payment  of 
a  farther  sum  by  the  co.  for  costs  (r.  7).  The  rules  may  be  cited  as  the 
Bules  of  the  Supreme  Court  (Life  Assurance  Companies),  1896,  or  as 
0.  Live. 

For  forms  under  the  Act,  see  D.  C.  F.  1182  et  seq, 

Ab  to  the  difficulty  which  the  Act  was  designed  to  remove,  v,  eup,  p.  1193. 


Section  IX, — Appointing  New  Trustees  in  an  Action  or 

OUT  OF  Court. 

1.  Judgtnent  appointing  Netc  Trustees, 

\_Enter  evidence  of  fitness  and  consent  to  act  of  new  trustees  if  named 
in  order,']  The  Deft  B.,  by  his  statement  of  defence  [or  counsel], 
dedining  to  act  in  the  trusts  of  the  testator's  will  [or  vested  in 
him  by  the  articles  of  settlement,  or  indenture]  dated  the  —  day 
of  —  in  the  pleadings  mentioned,  and  desiring  to  be  discharged 
therefrom,  This  Court  doth  hereby  appoint  D.  and  E.  [or  Let  two 
or  more  proper  persons  be  appointed]  trustees  of  the  said  will 
[or  articles  &c.]  in  his  place  [jointly  with  C.  the  continuing 
trustee] ;  And  Let  the  Deft  B.  [and  C]  convey  [assign  and 
kansfer]  the  trust  estate  [funds,  property,  and  securities]  vested 
in  him  [or  them]  by  the  said  will  [or  articles  &c.],  and  the  £ —  Consols 
standing  in  the  name  of  &c.  in  the  books  of  the  Bank  of  England  as  in 
the  pleadings  mentioned,  or  the  residue  thereof  after  payment  of  the 
costs  hereinafter  mentioned,  so  as  to  vest  the  same  in  the  said  D.  and 
E.  [or  the  trustees  so  to  be  appointed,  if  so,  jointly  with  the  said  C], 
upon  the  trusts  mentioned  in  [or  declared  by]  the  said  wUl  [or  articles 
&c.],  or  such  of  them  as  are  now  subsisting  and  capable  of  taking 
effect  [or  subject  to  the  trusts  mentioned  in  the  said  will  dated  &c.  or 
articles  &c.],  concerning  the  same  &c.  [If  stock  add,  and  they  are  to 
declare  the  trusts  thereof  accordingly] ;  And  Let  such  conveyance  [or 
assignment,  or  declaration]  be  settled  by  the  Judge  [If  no  infants  or 
married  women,  in  case  the  parties  differ]  ;  [If  deeds  in  BefCs  hands, 
And  Let  the  Deft  B.  deliver  to  such  new  [and  continuing]  trustees  upon 
oath  all  deeds  and  writings  in  his  custody  or  power,  relating  to  the  said 
trust  estates  &c.] ;  [If  trustee  to  have  his  costs,  Tax  the  Deft  B.  his  costs 
of  this  action  as  between  solr  and  client]  ;  And  Let  the  Deft  B.  [And 
the  said  C]  be  at  liberty  to  raise  and  retain  the  same  out  of  the  said 
trust  estate  [or  funds  &g.]. — ^liberty  to  apply. 

For  orders  vesting  the  trust  estate  and  appointing  new  trustees,  under  the 
Trustee  Acts,  or  the  Charitable  Trusts  Acts,  see  infra.  Sections  X.,  XI.,  XTL, 
and  CQiftpter  XLIL,  Sections  L,  II. 
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For  directioii  for  appointment  of  new  trustees  of  the  whole  of  trust  pro- 
perty comprised  in  articles  of  settlement,  i>art  being  alleged  to  have  been  lost 
by  the  former  trustees ;  and  an  inouiry  what  property  was  comprised  in  fJie 
settlement,  and  whether  any  and  what  part  thereof  had  been  lost,  and  if  so, 
imder  what  circumstances,  and  whether  any  and  what  steps  ought  to  be 
taken  for  the  recorery  thereof,  see  Bennett  y.  BurgiSy  28  Feb.  1846,  A.  847; 
and  the  subsequent  order :  5  Ha.  296.  Followed  in  Han9eU  y.  J7.,  Y.-C.  M., 
12  June,  1875,  A.  954. 

For  decree  rectifying  power  of  appointment  and  directing  the  oontinaing 
trustee  to  appoint  a  new  one  under  the  rectified  power,  see  Tebbitt  y.  T.,  1  D. 
&  S.  510. 

For  forms  of  application,  af&dayit  of  fitness,  and  consent  to  act  Ac,  see 
D.  C.  F.  627  et  $eq. 

2.  Tfmstees  to  be  appointed  in  Chambers^  with  Leave  to  apply  for 

Vesting  Order  or  Conveyance. 

( Akd  the  Fit  and  the  Deft  T.  by  their  counsel  desiring  to  retire  from 
the  trusts  of  the  will  of  &c.)  Let  two  or  more  proper  persons  be  appointed 
trusts  of  the  said  will  in  the  place  of  (in  substitution  for)  the  Fit  and 
the  said  Deft,  with  liberty  to  the  said  new  trustees  to  apply  in  Cham- 
bers for  an  order  vesting  in  them  the  trust  estate,  or  for  a  conveyance 
or  assignment  thereof  from  the  retiring  trustees  as  they  may  be 
advised.— CottcAman  v.  7%«riia//,  V.-O.  W.,  28  June,  1873,  A.  1830; 
and  see  Re  Kihhlewhite^  Bund  v.  Green^  Y.-G.  H.,  19  Nov.  1875, 
B.  2073. 

For  further  order  in  Chambers  appointing  new  trustees,  pursuant  to  direc- 
tion in  decree  for  that  purpose,  see  Watson  y.  Moore,  M.  K.,  26  Jan.  1854, 
B.  392 ;  and  for  the  decree,  8,  (7.,  1852,  B.  1412. 

This  order  may  now  be  made  at  Chambers :  see  O.  LV,  13a. 

3.  Leave  to  exercise  Power  of  appointing  Trustees  under  Trustee  Acty 
1893,  «.  10 — Trustee  desiring  to  be  discharged. 

Upon  the  application  of  the  Defts,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Pits,  and  upon  reading  &c. ;  And  the  Deft  B.  by 
his  solr  desiring  to  be  discharged  from  the  trusts  or  powers  reposed  in 
or  conferred  on  him  by  the  will  of  G.  B.,  late  of  &c. ;  Let  the  Deft  P., 
as  the  continuing  trustee,  be  at  liberty  to  exercise  the  powers  vested  in 
him  by  sect.  10  of  the  Trustee  Act,  1893,  by  appointing  E.  B.  of  &c., 
to  be  a  new  trustee  of  the  will  of  the  testator  G.  B.,  to  act  jointly  with 
the  said  P.  in  substitution  for  the  Deft  B. ;  And  Let  the  deed  appoint- 
ing the  said  E.  B.  such  new  trustee  be  settled  by  the  Judge,  and  upon 
such  appointment  any  assurances  and  things  requisite  for  vesting  the 
trust  property,  or  any  part  thereof  jointly  in  the  said  P.  and  E.  B.,  be 
executed  by  them  and  the  said  B. — Oosts  to  be  retained  by  the  trustees 
out  of  the  capital  of  the  testator's  estate. — See  Barkworih  v.  B,^ 
Kay,  J.,  at  Chambers,  11  July,  1883,  A.  1148. 

For  form  of  summons,  see  D.  0.  F.  630. 

4.  Leave  to  appoint  Trustees  under  Trustee  Act^  1893,  «.  12. 

Upon  the  application  of  the  Defts,  and  upon  hearing  the  solrs  for  the 
applicants,  for  the  Pit,  and  for  E.  A.,  B.  A.  &o.|  infants  by  J.  A.,  their 
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father  and  guardian  attending  the  proceedings ;  And  npon  reading  the 
probate  of  the  will  of  &c. ;  And  the  Deft  E.  by  his  solr  desiring  to 
retire  from  the  trusts  of  the  will  of  the  testator  L. ;  Let  the  applicants 
L.  and  B.  be  at  liberty  to  exercise  the  power  of  appointment  contained 
in  the  will  of  the  testator  L.,  by  appointing  H.  of  &c.,  a  trustee  of  the 
said  will  in  substitution  for  the  said  B.,  to  act  jointly  with  the  appli- 
cant L.,  the  continuing  trustee  thereof ;  And  the  deed  by  which  the' said 
H.  shall  be  appointed  a  trustee  as  aforesaid  is  to  contain  a  declaration 
in  conformity  with  the  12th  section  of  the  Trustee  Act,  1893,  Testing 
any  estate  or  interest  in  any  land  or  chattel  subject  to  the  trusts  of  the 
said  will  or  the  right  to  recover  and  receive  any  debt  or  other  thing  in 
action  subject  to  the  said  trusts  in  the  said  H.  jointly  with  the  said  L. 
— Costs  to  be  costs  in  the  action. — See  Re  Lioi/d,  L,  v.  Z.,  Kay,  J., 
at  Chambers,  8  Aug.  1882,  B.  1697 ;  Nicholas  v.  Lovett,  Y.-C.  H., 
28  July,  1882,  B.  1774. 


6.  Appointing  Trustees  for  an  Infant  and  for  Management  of  his 

Estate — Conveyancing  Act^  1881,  s.  42  (1). 

Upon  the  application  of  P.,  an  infant,  by  A.  P.,  his  mother,  and 
next  friend,  and  upon  hearing  the  solr  for  the  applicant,  and  upon 
reading  &c. ;  Let,  in  pursuance  of  sub-sect.  1  of  the  42nd  section  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  H.  P.  and  W.  H. 
be  appointed  trustees  of  the  real  estate  to  which  the  said  infant  is 
entitled  for  the  purposes  of  the  said  section. — Re  Payne,  an  Infant, 
Kay,  J.,  at  Chambers*,  1  Dec.  1882,  B.  1984. 

This  order  does  not  require  a  deed  stamp  as  on  the  appointment  of  trustees 
tmder  the  Trustee  Act,  the  question  having  been  submitted  to  the  Commrs  of 
Liland  Bevenue,  and  so  deaded  on  the  1st  January,  1883. 


6.  Trustees  to  hold  Property  in  trust  for  Infant — Conveyancing 

Act^  ss.  42,  43. 

TJpoK  the  application  by  originating  summons  of  the  Pit,  which  &c., 
was  adjourned  &c. ;  Declare  that  the  residue  of  all  such  property  in 
the  hands  of  the  Pit  as  exor  of  the  will  of  A.  B.  should  be  held 
by  him  as  trustee  for  the  infant  Deft  £.  F.  within  the  meaning  of 
sect.  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881. — Re 
Smith,  Roe  v.  Hitchins,  North,  J.,  2  July,  1889,  B.  903;  S,  C,  42 
Ch.  D.  302. 


7.  Court  being  of  opinion  that  Appointment  of  Trustees  is  good, 

direct  Transfer  to  them, 

TIpok  the  petition  of  B.  B.,  W.  G.  M.,  J.  P.,  and  J.  F.  W.  on  the 
—  day  of  ^-  &c. ;  And  upon  hearing  counsel  for  the  Petts  and 
for  T.  M.  P. ;  And  upon  reading  &c.,  this  Court  is  of  opinion  that  the 
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appointment  by  tlie  said  indenture  dated  &c.  of  the  Fetis  J.  F.  W. 
and  J.  P.  as  trustees  of  the  will  of  the  said  C.  P.  is  a  valid  appoint- 
ment; And  the  Petrs  E.  B.,  W.  G.  M.,  and  J.  P.  by  their  oonnsel 
undertaking  as  ezors  of  the  will  of  J.  B.  P.,  deceased,  to  concur 
in  the  transfer  of  (£5,750)  New  Consols  forming  part  of  the  estate  of 
the  said  0.  P.,  and  in  the  receipt  of  the  diyidends  thereon  as  herein- 
after mentioned  ;  Let  the  respondent  T.  M.  P.,  as  another  ezor  of 
the  said  will  of  J.  B.  P.,  deceased,  in  concurrence  with  the  Petrs 
E.  B.,  W.  G.  M.,  and  J.  P.,  transfer  the  said  (£5,750)  New  Consols  to 
the  said  J.  F.  W.  and  J.  P.,  to  be  held  by  them  upon  the  trusts  of 
the  will  of  the  said  C.  P.,  and  concur  with  the  Petrs  E.  B.,  W.  G.  M., 
and  J.  P.  in  the  receipt  of  the  dividends  now  due  and  to  accrue  due 
upon  the  said  New  Consols  before  the  transfer  aforesaid,  and  in  the 
payment  thereof  to  the  said  J.  F.  W.  and  J.  P.,  to  be  applied  by  them 
in  accordance  with  the  trusts  of  the  said  will;  And  Let  the  said 
trustees  J.  F.  W.  and  J.  P.  raise  and  pay  the  costs  of  the  Petrs  and 
respondent,  to  be  taxed  out  of  the  New  Consols  when  so  transferred 
to  them.— See  Be  Parker's  Trusts,  Kekewich,  J.,  26  Jan.  1894,  B.  382  ; 
(1894)  1  Ch.  707. 

8,  Declaration  that  Heir-at'Law  hound  hy  Trusts  of  Deed  and  a 

proper  Assignment  to  be  executed. 

This  action  coming  on  &c.,  Declare  that  the  Deft  A.  J.  C.  is  a  trustee 
for  the  persons  beneficially  interested  under  the  said  indenture  of 
settlement  of  All  that  piece  or  parcel  of  land  containing  by  estimation 
—  acres,  more  or  less,  situate  in  W.  —  T.  —  in  the  county  of  S.  — ^ 
lying  within  and  held  of  the  manor  of  T.  —  with  M.  —  in  the  said 
county,  to  which  said  hereditaments  the  said  Deft  was  on  the  —  day 
of  —  admitted  as  customary  heir  of  S.  —  C.  — ,  deceased ;  Order  and 
adjudge  that  the  Deft  A.  J.  C.  do  execute  a  proper  assurance  of  the 
said  hereditaments  to  the  persons  beneficially  interested  under  the  said 
indenture  of  settlement,  or  as  they  shall  direct. — Tax  the  costs  of  the 
Pits  and  Defts  (except  A.  P.)  of  and  incidental  to  this  action  as  between 
solr  and  client,  including  in  the  costs  of  the  Defts,  the  trustees,  any 
charges  and  expenses  properly  incurred  by  them  in  the  execution  of 
the  trusts  of  the  said  indenture  of  settlement ;  Let  the  Defts  retain 
and  pay  such  costs  out  of  the  f  imds  in  their  hands  or  under  their 
control  being  or  representing  the  proceeds  of  the  sale  of  the  freehold 
hereditaments  in  the  —  paragraph  of  the  statement  of  claim  men- 
tioned.— Liberty  to  apply  in  Chambers  for  a  vesting  order  or  as  to  any 
questions  arising  in  the  admon  of  the  said  indenture  of  settle- 
ment.—See  Carter  v.  C,  Stirling,  J.,  5  Nov.  1895,  A.  5072 ;  (1896) 
1  Ch.  62. 

KOTES. 
APPOHTTMENT  OP  NBW  TRXJSTEBS  BY  THE  OOTTaT. 

Thepourt,  in  selecting  persons  to  be  appointed  trustees, /Srs<  will  regard 
the  wishes  of  the  authors  of  the  trust  expressed  or  to  be  inferred  from  the 
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tnut  instmment ;  ucondhfy  'will  not  appoint  a  tnutee  in  the  interest  of  some 
c$,  q,  t,  in  opposition  to  that  of  others  (as  a  rule,  all  the  benefioiaries  should 
be  present,  or  should  be  seired  with  notice  of  the  order) ;  thirdly  ^  will  con- 
sider whether  the  appointment  will  facilitate  the  execution  of  the  trust :  Be 
Tempeai,  1  Gh.  485.  The  continuing  trustee  objecting  to  the  proposed 
trustee  is  not  sufficient  to  induce  the  Court  to  refuse  to  appoint  him :  lb.; 
and  see  ManhaU  y.  Sladdm,  7  Ha.  428. 

And  now,  when  a  new  trustee  is  to  be  appointed,  though  after  an  admon 
decree,  the  Court,  in  sanctioning  an  appomtment,  gives  preference  to  the 
nominee  of  the  donee  of  the  power  of  appointing  new  trustees :  Be  Oadd, 
Eastwood  T.  Ciarke,  23  Ch.  D.  134,  0.  A. ;  Middleton  y.  Beat/,  7  Ha.  106 ;  and 
see  Thomas  Y.  Williams,  24  Ch.  D.  568. 

The  appointment  by  a  solr,  a  sole  trustee,  of  his  son  and  partner  as  his  co- 
trustee, tnough  not  necessarily  improper,  will  not  be  sanctioned  by  the  Court: 
Be  NorriSy  AlUn  y.  N,,  27  Ch.  D.  333 ;  and  (Bcmhle)  the  Court  would  decline 
to  appoint  the  tenant  for  life  or  his  solr:  Be  Harrop,  24  Ch.  D.  717 ;  Be 
Kemp,  24  Ch.  D.  485,  C.  A. ;  Be  Earl  of  Stamford,  (1896)  1  Ch.  288 ;  Lewin, 
787 ;  though  such  an  appointment  by  the  donee  of  a  power  woidd  not  be 
disturbed :  Be  Earl  of  Stamford,  sup, ;  Lewin,  788. 

The  husband  of  a  lady,  entitled  to  her  separate  use,  was  appointed  a 
trustee  with  another  person  of  the  fund,  but  a  direction  was  inserted  in  the 
order  that  on  his  beoomine  a  sole  trustee,  there  should  be  a  new  trustee 
appointed :  Be  ParroU,  30  W .  B.  97  ;  see  also  Be  Eemminga,  same  day,  2nd 
Dec.  1881,  Beff.  Minute  Book,  98,  where  a  like  order  was  made. 

For  particular  instances  in  which  the  Court  will  appoint  new  trustees, 
i;.  inf.  p.  1222. 

The  Court  of  Chancery  had  inherent  jurisdiction  to  appoint  trustees  where 
there  neyer  had  been  any :  Dodkin  y.  Brunt,  6  Eq.  580, 

Upon  proper  eyidence  of  the  fitness  of  the  proposed  trustees,  and  of  their 
acceptance  of  the  trust  in  writing,  the  Court  will  nominate  the  new  trustees 
in  the  order :  in  Hussey  y.  Williams,  Y.-C.  S.,  8  Noy.  1853,  A.  66,  the  Court 
did  so  on  the  hearing  (of  a  claim),  but  first  required  it  to  be  amended  by 
naming  the  proposed  trustees :  et  v.  inf*  p.  1226. 

In  Srook  y.  B,,  1  Beay.  531,  the  Court  would  not  make  an  order  for  a 
feme  sole  to  propose  herself  as  trustee. 

The  Court  may  appoint  more  or  less  than  the  original  number :  see  Birch 
T.  Cropper,  2  D.  &  S.  256;  D'Adhemar  y.  Bertrand,  35  Beay.  19;  W,  of 
England  Bh.  y.  Murch,  Be  Booker,  23  Ch.  D.  138,  and  other  cases,  inf. 
p.  1225. 

The  nominees  of  a  corp.  were  accepted,  the  Court  warning  them  that  they 
and  not  the  oorp.  would  be  responsible :  Be  Brogden,  W.  N.  (88)  238. 

Stock  standif^g  in  the  name  of  a  sole  surviving  trustee,  another  was  ap- 
pointed on  bill  b^  remainderman :  Firday  y.  Howard,  2  Dr.  &  W.  490.  But 
where  shares,  which  by  the  co.*s  rules  could  only  be  in  a  single  name,  were 
specifically  bequeathed  to  three  trustees,  they  could  be  kept  in  the  name  of 
one  of  them :  Consterdine  y.  C7.,  31  Beay.  330. 

A  discretion  annexed  to  the  office  of  trustees  may  be  exercised  by  those 
appointed  by  the  Court :  Byam  y.  B,,  19  Beay.  58 ;  Bartley  r.  B.,  3  Drew. 
384. 

Part  of  the  property  being  lost,  the  Court  appointed  new  trustees  for  the 
whole,  directing  mquiries  as  to  what  proceedings  should  be  taken  as  to  the 
part  lost :  Bentiett  y.  Burgis,  5  Ha.  295. 

Payment  out  is  not  made  to  a  single  trustee,  unless  all  interested  are 
present :  Be  Boberts,  7  Jur.  N.  S.  818 ;  9  W.  B.  758 ;  but  may  be  made  to 
three  out  of  four,  the  other  being  abroad :  Clark  y.  Fennick,  21  W.  B.  320 ; 
42  L.  J.  Ch.  320 ;  W.  N.  (73)  38 ;  Lewin,  398. 

Trustees  accepting  trusts,  though  then  known  to  be  doubtful,  were  not 
compelled  to  execute  them  before  the  doubt  was  removed :  Neale  y.  Davis, 
5  D.  M.  &  G.  258. 

The  legal  estate  may  be  disclaimed  by  conduct  of  the  devisee :  Be  Birchall, 
B.  y.  AshUm,  40  Ch.  I>.  436,  C.  A. ;  but  a  trustee  cannot  disclaim  in  part, 
e.g,,  as  to  property  in  a  particular  country :  Be  Lord  and  Fullerton,  (1896) 
1  Ch.  228,  C.  A. 

In  Coventry  y.  C,  1  Ke.  758,  trustees  retiring,  on  account  of  the  conduct 
of  the  tenant  for  life,  were  paid  their  costs  from  his  interest;  but  they  are 
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not  allowed  coets  where  they  retire  without  cause :  Howard  t.  hhode*^  Tb. 
581 ;  and  as  to  trustee^s  tight,  and  for  what  causee,  to  retire  at  the  expense 
of  the  estate,  and  by  suit,  see  Greenwood  y.  Wakefordy  1  Beay.  576 ;  Fcr^ 
ahaw  y.  Higtfinaony  20  Beay.  485 ;  and  see  Lewin,  764  H  9eq, 

In  Afigell  y.  Daw$on,  3  Y.  ft  C.  318,  the  tenant  for  life  was  ordered  to  hand 
oyer  the  title-deeds  to  the  trastees. 

Portionists  are  not  indispensable  parties  to  the  proceedings:  EUison  T. 
Cooksofiy  2  Col.  52 ;  but  the  mortgagor  should  be  a  party,  on  appointing  a 
new  trustee  for  sale  in  a  mortgage  deed :  Be  Oreen^  Ih,  91. 

Where  the  question  is  whe&ier  or  not  the  Deft  eyer  became  trastee, 
the  procedure  by  originating  summons  is  inapplicable,  and  an  action  waa 
approyed  of  by  Ae  Court :  Slworthy  y.  Herveyy  37  W.  B.  164 ;  60  L.  T.  30. 

Upon  an  originating  summons  for  general  admon  and  appointment  of 
new  trustees,  all  persons  interested  being  parties,  the  Court,  in  the  exercise 
of  its  general  jurisdiction,  ordered  the  appointment :  ReAUen,  Simea  y.  8.,  56 
L,  J.  Ch.  779;  56L.  T.  611, 


APPOHmiENT  TTRDEB  FOWEB. 

A  power  of  appointing  new  trustees  being  fiduciary,  the  donee  cannot  ap- 
point himself :  Be  Skeats,  S.  y.  Evans,  42  Ch.  D.  522 ;  Be  Newen^  (1894) 
2  Oh.  297  ;  Lewin,  788. 

A  power  to  appoint  new  trustees  may  be  exercised  by  the  tenant  for  life, 
donee  of  the  power,  after  he  has  aliened  his  interest :  Hardaker  y.  MoorTunue, 
26  Ch.  D.  417;  but  {semble)  the  concurrence  of  the  alienee  ought  to  be 
obtained:  Lewin,  790 ;  and  see  Be  Bedingfield,  (1893)  2  Ch.  232. 

The  appointment  of  a  trustee  xmder  a  power  pending  an  action  was  good : 
Graham  y.  G. ,  16  Beay.  550 ;  but  in  case  of  an  existing  action,  the  Court 
controls  trustees  in  appointing  new  trustees,  though  the  power  is  giyen  in 
large  terms :  Webb  y.  E,  Shafteeburi/y  7  Ves.  480 ;  and  tnat  such  appoint- 
ment, without  the  sanction  of  the  Court,  is  improper,  and  as  to  the  liabilities 
of  trustees  so  appointing,  or  otherwise  acting,  when  the  matter  is  before  the 
Court,  see  8.  C;  A.  G.  y.  CUicky  1  Beay.  467;  Collins  y.  Viningy  C.  P.  C. 
{f.  Br.),  472 ;  Hilton  y.  H,  14  Eq.  468 ;  Cafe  y.  Bent,  3  Ha.  245 ;  in  Osbtyrne 
y.  Foremany  Id.  250,  n.,  a  solr-trustee  was  directed  to  haye  the  conduct  of 
a  sale  in  the  cause. 

Where  a  person  resident  in  Australia  was  appointed  trustee  "  when  lie 
shall  return  to  England,"  his  return  to  this  country  for  six  months  for  his 
health,  was  sufficient  to  constitute  him  a  trustee :  BeArbib,  (1891)  1  Ch.  601. 

Though  the  funds,  being  in  Court,  had  not  been  assigned  to  them,  the  new 
tmstees  were  proper  parties  to  a  suit  to  execute  the  trusts  :  Nelson  y.  Seaman^ 
1  D.  F.  &  J.  368. 

Where  the  power  of  appointing  new  trustees  is  giyen  to  the  suryiying  or 
**  continuing  trustees  or  trustee,  and  a  trustee  retires,  his  concurrence  is 
not  neceBpary  in  the  appoiniment  of  a  new  trustee  in  his  place :  Be  Korris^ 
Allen  y.  N.,  27  Ch.  D.  333 ;  Travis  y.  Illingworth,  2  Dr.  &  Sm.  344 ;  Be  Coales 
to  ParsonSy  34  Ch.  D.  370 ;  but  see  Be  Glenny  and  HarUey,  25  Ch.  D.  611. 


LORD  ORAirWORTH's  ACT. 

By  the  23  &  24  V.  c.  145,  s.  27,  if  any  trustees  died,  retired,  or  would  not 
or  could  not  act,  the  nominee  Under  the  trusts,  or  if  none,  or  none  who 
could  and  would  act,  the  surviyin^  or  continuing  trustees,  or  the  acting  exors 
or  admors  of  the  last,  or  last  retiring,  might  by  writing  appoint  new  trustees ; 
the  trust  property  was  to  be  transferred  to  the  trustees  then  being;  and  the 
trustees,  when  so  appointed,  and  all  appointed  by  the  Court,  were  to  haye 
the  same  powers  in  all  respects  as  if  origmally  named  trustees ;  and  by  sect. 
28,  the  power  was  exerdseable  where  the  trustees  died  in  the  testator's  life-* 
time ;  by  sect.  29,  trustees'  receipts  were  to  be  dischar^s. 

Before  this  Act  the  power  to  appoint  successors  could  not  be  Tested  in  new 
trustees  appointed  by  the  Court :  Oglander  y.  0.,  2  D.  &  S.  381 ;  Holder  y* 
Durbiny  11  ^eay.  594  ;  except  in  charity  oases  \  A,  G,y,  Mayor  of  Coventry^ 
4i  March,  1712,  A.  338 ;  see  liowin,  1035. 
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Where  one  trustee  disdaimed  and  the  other  retired,  the  appointment  of  a 
single  trustee  under  the  Act  was  supported :  W»  of  E,  Bank  y.  Murchf 
Be  Booker,  23  Ch.  D.  138. 

TBtJSTBE  ACT,   1893. 

By  the  Trustee  Act,  1893  (56  &  57  Y.  c.  53),  s.  10  (repealing  and  replacing 
the  ConTeyancing  and  Law  of  Property  Act,  1881,  44  &  45  V.  c.  41,  s.  31  and 
88.  11— 30  of  Lord  Cranworth's  Act,  23  &  24  V.  c.  145),  "  where  a  trustee, 
either  original  or  substituted,  and  whether  appointed  by  a  Court  or  otherwise, 
is  dead,  or  remains  out  of  the  United  Kingdom  for  more  than  twelve  months, 
or  desires  to  be  discharged  from  all  or  any  of  the  trusts  or  powers  reposed  in 
or  conferred  on  him,  or  refuses  or  is  unnt  to  act  therein,  or  is  incapable  of 
acting  therein,  then  the  person  or  persons  nominated  for  the  purpose  of 
appointing  new  trustees  by  the  instrument,  if  any,  creating  the  trust,  or  if 
there  is  no  such  person,  or  no  such  person  able  and  Tilling  to  act,  then  the 
surviving  or  continiiing  trustees  or  trustee  for  the  time  being,  or  the  pers. 
represves  of  the  last  surviving  or  continuing  trustee,  may,  by  writing, 
appoint  another  person  or  other  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  dead,  remaining  out  of  the  United  l^ngdom,  desiring  to 
be  discharged,  refusing,  or  being  unfit  or  being  incapable,  as  aforesaid. 

"  (2.)  On  the  appointment  of  a  hew  trustee  for  me  whole  or  any  part  of 
trust  property — 

^a)  the  number  of  trustees  may  be  increased ;  and 

(b)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of  the  trust 
property  held  on  trusts  distinct  from  those  relating  to  any  other  part 
or  parts  of  the  trust  property,  notwithstanding  that  no  new  trustees 
or  trustee  are  or  is  to  be  appointed  for  other  parts  of  the  trust  property, 
and  any  existing  trustee  may  be  appointed  or  remain  one  of  such 
separate  set  of  trustees;  or,  if  only  one  trustee  was  originally  appointed, 
then  one  separate  trustee  may  be  so  appointed  for  the  first-mentioned 
part;  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new  trustee  where 

only  one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees  where  more  than  two  trustees  were  originally 
appointed;  but,  except  where  only  one  trustee  was  originally  appointed, 
a  trustee  shaU  not  be  discharged  under  this  section  from  his 
trust  unless  there  will  be  at  least  two  trustees  to  perform  the  trust ; 
and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust  property,  or  any 

p^  thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  l>e 
executed  or  done. 

**  (3.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the  trust 
property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in  him,  shall 
have  the  same  powers,  authorities,  and  discretions,  and  may  in  aU  respects 
act  as  if  he  had  been  originally  appointed  a  trustee  by  the  instrument,  if 
any,  creating  the  trust. 

"  (4.)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead  include 
the  case  of  a  person  nominated  trustee  in  a  will,  but  dying  before  the  testator, 
and  those  relative  to  a  continuing  trustee  include  a  refusing  or  retiring 
trustee,  if  willing  to  act  in  the  execution  of  the  provisions  of  this  section. 

"  (5.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
ezpfx^ssed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument,  and  to  any  provisions  therein 
contained. 

"  (6.)  This  section  applies  to  trusts  created  either  before  or  after  the  com- 
mencement of  this  Act. 

By  s.  37,  *•  every  trustee  appointed  by  a  Court  of  competent  jurisdiction 
shall,  as  weU  before  as  after  the  trust  property  becomes  by  law,  or  by  assur- 
ance, or  otherwise,  vested  in  him,  have  the  same  powers,  authorities,  and  dis- 
cretions, and  may  in  all  respects  act  as  if  he  had  been  originally  appointed  a 
trustee  by  the  instrument,  if  any,  creating  the  trust.'' 

Where  a  private  Act  adopted  Lord  Cran worth's  Act,  with  a  provision  that 
new  trustees  should  be  appointed  with  the  approbation  of  the  Court,  it  was 
held  that  by  the  repeal  of  Lord  Cranworth's  Act  the  provision  was  gone,  and 

TOL.  n.  4  I 
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could  not  be  superadded  to  the  generalpower  conferred  by  the  Conyeyanciiig 
Act,  1881 :  Be  Lloyd's  Trusteee,  67  L.  Jt  Ch.  246;  Lewin,  767. 

The  words  '*  person  or  persons  nominated  for  the  purpose  of  appointing^ 
new  trustees  by  the  instrument  creating  the  trust,"  in  sect.  10  of  tne  Act  of 
1893,  refer  to  the  persons  nominated  to  make  the  appointment  in  the 
particular  event  whi^  has  hapj)ened,  so  that  if,  e.g.,  the  power  extends  only 
to  the  event  of  a  trustee  becoming  incapable,  and  a  trustee  becomes  (as  \yy 
bankruptcy)  unfit,  but  not  incapable,  the  appointment  ought  to  be  made,  not 
by  the  donee  under  the  instrument,  but  by  the  trustees  under  the  Act :  He 
Wheeler  and  De  Bochow,  (1896)  1  Ch.  315. 

The  words  '*  pers.  represve  of  tEe  last  surviving  or  continuing  trustee  " 
in  sect.  31  of  the  Conv.  Act,  1881,  were  held  to  include  the  case  of  an  exor  of  a 
sole  trustee :  Be  Shafio^  29  Ch.  D.  247.  Exors  in  possession  of  a  general 
grant  of  probate  are  **  pers.  represves  "  within  sect.  10  of  the  Act  of  1893,  to 
&e  exclusion  of  limited  exors  who  subsequently  obtain  a  grant :  Be  Parker's 
TrusU,  (1894)  1  Ch.  707. 

And  where  the  persons  having  the  power  to  appoint  are  not  "  able  or 
willing,'*  the  represves  of  the  last  surviving  trustee  can  exercise  the  power : 
Be  Shephard,  W.  N.  (88)  234. 

A  fetter  imposed  on  the  power  conferred  by  the  settlement  was  not  regarded 
as  the  expression  of  *  *  a  contrary  intention  " :  Cecil  v.  Langdofi,  28  Ch.  D.  1 ,  C.  A. 

The  enactment  does  not  apply  where  the  sole  trustee  or  all  the  trustees  of 
the  will  have  predeceased  the  testator :  Be  Orde,  24  Ch.  D.  271,'  C.  A. ;  Re 
Ambler,  59  L.  T.  210 ;  Be  Lightbody,  W.  N.  (85)  3 ;  Nicholson  y.  Field,  (1893) 
2  Ch.  611. 

But  it  is  applicable  where  a  lunatic  tenant  for  life  is  one  of  the  trustees, 
and  is  theperson  nominated  by  the  settlement  to  appoint  new  trustees: 
Be  Blake,  W.  N.  (87)  173. 

It  does  not  extend  to  an  appointment  by  the  will  of  a  sole  surviving^ 
trustee :  Be  Parker's  Trusts,  (1894)  1  Ch.  707. 

The  Court  will  not  interfere  with  the  exercise  of  the  statutory  power  by 
the  donee  of  it  who  is  willing  to  exercise  it,  even  though  the  appbcation  to 
the  Court  to  appoint  new  trustees  is  made  by  the  majority  of  the  bene- 
ficiaries :  Be  Higginbottom,  (1892)  3  Ch.  132. 

Where  the  donee  of  the  power  is  a  lunatic,  there  is  jurisdiction  under 
sects.  128  and  129  of  the  Lunacy  Act,  1890,  to  authorize  ^e  committee  of 
the  lunatic  to  exerdse  the  power  on  his  behalf,  by  appointing  persons  named 
in  the  order  to  be  new  trustees  :  Be  Shortridge,  (1895)  1  Ch.  278,  C.  A. 

By  the  Trustee  Act,  1893,  s.  47  (1),  ^*  all  the  powers  and  provisions  contained 
in  this  Act  with  reference  to  the  appointment  of  new  trustees,  and  the  dis- 
charge and  retirement  of  trustees,  are  to  apply  to  and  include  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the 
Court  or  by  the  settlement,  or  under  provisions  contained  in  tiie  settlement. 
(2)  This  section  applies  and  is  to  have  effect  with  respect  to  an  appointment 
or  a  discharge  and  retirement  of  trustees  tiJdng  place  before  as  well  as  after 
the  commencement  of  this  Act.  (3)  This  section  is  not  to  render  invalid  or 
prejudice  any  appointment  or  anv  discharge  and  retirement  of  trustees 
effected  before  the  passing  of  this  Act,  otherwise  than  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881."  This  enactment  is 
in  substitution  for  sect.  17  of  the  Settled  Land  Act,  1890  (53  &  54  Y.  c.  69^. 

The  represves  of  a  deceased  trustee  do  not,  by  declinmg  to  exercise  the 
statutory  power,  render  themselves  liable  to  the  costs  of  an  application  to  tho 
Court  to  appoint  new  trustees  :  Be  Sarah  Knight's  Willy  26.  Cn.  D.  82,  C.  A. 

Where  an  appointment  is  made  under  the  Act  in  the  place  of  a  trustee  who 
has  been  out  of  the  United  Eangdom  for  more  than  twelve  months,  the  con- 
currence of  such  trustee  in  the  appointment  is  not  necessary,  unless  he  is 
willing  and  competent  to  concur,  and  the  onus  of  showing  that  he  was 
rests  on  those  who  dispute  the  appointment :  Be  Coaies  to  Parsons,  34  Ch.  D. 
370.  The  absence  for  more  than  twelve  months  must  be  continuous,  not 
broken,  e,g,,  by  a  residence  of  a  week  in  London:  Be  Walker,  Summers  y. 
Barrow,  (1901)  1  Ch.  259. 

The  power  of  increasing  the  number  of  trustees  is  confined  to  cases  where 
an  appointment  is  beinff  made  to  supply  a  vacancy :  Be  Oregson,  34  Ch.  D.  209. 

A  person  nominated  oy  the  trust  mstrument  to  appoint  new  trustees,  has 
the  power  of  filling  up  any  vacancy  occurring  under  the  provisions  of  the 
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Act^  thougli  caused  by  an  event  {e,g.^  absence  from  the  TJnited  Kingdom  for 
more  than  twelve  months)  which  would  not  before  the  Act  have  been  within 
the  power :  Re  Walker  and  Hughes,  24  Ch.  D.  698. 

"^liere  the  power  of  appointing  is  vested  in  a  lunatic,  the  better  course  is 
to  apply  to  the  Court  under  the  Lunacy  Act,  1890,  s.  128  :  Re  Blake,  W.  N. 
(87^  173. 

A  power  of  appointing  new  trustees,  extending  only  to  vacancies  among 
the  original  trustees,  or  trustees  appointed  under  the  power,  came  to  an  end 
when  new  trustees  were  appointed  by  the  Court,  and  a  restriction  imposed  by 
such  power  did  not  extend  to  the  general  statutory  power  exercisable  under 
sect.  31 :  Cecil  v.  Larigdon,  28  Ch.  D.  1,  C.  A. ;  and  see  Cradock  v.  Witham, 
W.  N.  (95)  p.  75 ;  Lewin,  768. 

When  the  statutory  power  of  appointing  new  trustees  given  by  sect.  31  of 
the  Conveyancing  Act,  1881,  can  be  exercised,  application  ehould  not  be  made 
to  the  Court :  Re  John  Gibbon's  Trusts,  30  W.  E.  287  ;  45  L.  T.  756. 

Sub-sect.  2  (b)  of  sect.  10  of  the  Act  of  1893  incorpoi*ates  sect.  6  of  the 
Conv.  Act,  1892  (55  &  56  V.  c.  13),  passed  to  obviate  the  difficulty  which 
arose  in  Savile  v.  Couper,  36  Ch.  V,  520 ;  and  in  Ireland  in  Re  NeshitVs 
Trusts,  19  L.  R.  Ir.  509  (but  see  Re  Moss's  Trusts,  37  Ch.  D.  513). 

An  appointment  under  this  provision  may  be  made  even  although  in  certain 
events  the  trusts  of  the  severi  properties  may  become  identical :  Re  Hether^ 
ington's  Trusts,  34  Ch.  D.  211 ;  and  see  Re  Moss's  Trusts,  37  Ch.  D.  513 ;  Re 
Faine's  Trust,  28  Ch.  D.  725. 

TESTIKG  OF  TETTST  PEOPEETY  IN  NEW  OE  CONTINmNG  TEU8TEE8. 

By  the  Trustee  Act,  1893  (56  &  67  V.  c.  63),  s.  12,  **  (1.)  Where  a  deed  by 
which  a  new  trustee  is  appointed  to  perform  any  trust  contains  a  declaration 
by  the  appointor  to  the  edect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust,  or  in- any  chattel  so  subject,  or  the  right  to  recover  and  receive 
any  debt  or  other  thing  in  action  so  subject  shall  vest  in  the  persons  who  by 
virtue  of  the  deed  become  and  are  the  trustees  for  performing  the  trust,  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate  to  vest  in 
those  persons,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
interest,  or  right. 

"  (2.)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by  the  re- 
tiring and  continuing  trustees,  and  by  the  other  person,  if  snj,  empowered 
to  appoint  trustees,  that  declaration  bdslH,  without  any  convejance  or  assign- 
ment, operate  to  vest  in  the  continuing  trustees  alone,  as  jomt  tenants,  and 
for  the  purposes  of  the  trust,  the  e^te,  interest,  or  nght  to  which  the 
dedaxation  relates. 

"  (3.)  This  section  does  not  extend  to  any  legal  estate  or  interest  in  copy- 
hold or  customary  land,  or  to  land  conveyed  by  way  of  mortgage  for  securing 
money  subject  to  the  trudt,  or  to  any  such  share,  stock,  ann.  or  property  as 
is  only  transferable  in  books  kept  by  a  co.  or  other  body,  or  in  manner 
directed  l^  or  under  Act  of  Parliament. 

'*  (4.)  For  purposes  of  registration  of  the  deed  in  any  registry,  the  person 
or  persons  making  the  declaration  shall  be  deemed  the  conveying  party  or 
parties,  and  the  conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act. 

"  (5.)  This  section  applies  only  to  deeds  executed  after  the  31st  of  December, 
1881." 

The  expression  '*  trustees  for  performing  the  trust,"  in  sub-s.  1  of  s.  12,  is 
not  limited  to  trustees  having  substantial  duties  to  perform,  and  wiU  extend 
to  trustees  appointed,  under  a  power  in  the  mortgage  deed,  for  the  better 
security  of  the  mortgagee:  London  <fe  County  Bank  v.  Cfoddard,  (1897)  1  Ch.  642. 

It  has  been  held  that  the  vesting  declaration  may  operate  to  take  a  legal 
estate  out  of  an  incumbrancer  who  has  acquired  it,  with  notice  of  an  equitable 
charge:  London  and  County  Bank  v.  Qoddard,  (1897)  1  Ch.  642;  but  see 
Lewin  on  Trusts,  10th  ed.  pp.  773,  774;  Taylor  v.  London  and  County  Bank, 
(1901)  2  Ch.  231,  C.  A. 

IN8TET7MENT  OF  APPOINTMENT. 

Where  the  trust  instrument  contemplated  a  single  trustee  being  appointed 
to  act,  the  refusal  ol  a  sole  trustee  to  appoint  a  new  trustee  to  act  with 
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him  was  held  justifiable:  PeawekY.  CoUing,  54  L.  J.  Ch.  742;  33  W.  B. 
528 ;  53  L.  T.  620. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Y.  c.  35),  s.  21, 
personalty  may  be  assigned  to  the  assignor  and  other  persons  or  corps. : 
Lewin,  771. 

By  the  Stamp  Act,  1891  (54  &  55  Y.  c.  39),  s.  62,  every  instrument^  and 
every  order  of  any  Court  whereby  any  property  on  any  occasion,  except  sale 
or  mortgage,  is  transfeiTcd  to  or  vested  in  any  person,  is  chargeable  as  a 
conveyance  or  transfer,  but  if  made  for  effectuating  the  appointment  of  a  new 
trustee  it  is  not  to  be  charged  more  than  ten  shillings. 

An  order  vesting  mort^ged  land  bears  an  ad  valorem  stamp  of  Qd.  per 
1002.,  not  exceeding  10«.  where  the  transfer  is  merely  on  the  appointment  of 
a  new  trustee.  If  other  lands  or  dioses  in  action  are  vested  oy  the  same 
order  in  the  new  trustees,  the  ordinary  deed  stamp  will  cover  the  mortgaged 
lands  also. 

As  to  the  appointment  of  trustees  of  charities,  see  Chap.  XLII. 

BEHOTAIi  OF  TBtJSTSB. 

The  junsdiction  of  the  Court  to  remove  a  trustee  is  ancillary  to  its 
principal  duty  to  see  that  the  trusts  are  properly  executed,  and  therefore* 
thougn  charges  of  misconduct  are  not  made  out,  or  greatly  exaggerated,  the 
Court  may  remove  him,  if  satisfied  that  his  continuance  as  trustee  would 
prevent  the  proper  execution  of  the  trusts :  Lettersiedt  v.  Broere,  9  App.  Ca. 
371. 

A  trustee  empowered  to  become  and  becoming  lessee  (his  co-trustee  not 
acting)  was  removed,  as  his  duties  clashed,  but  he  was  allowed  costs : 
Pasaingham  v.  Sherhom^  9.  Beav.  424,  428 ;  but  an  exor  accepting  an  office 
in  which  his  duty  seemed  to  clash  with  his  interest  was  not  superseded : 
StainUm  v.  Carton  Co,,  18  Beav.  146. 

Power  to  appoint  in  case  of  incapacity  does  not  include  going  abroad : 
Withington  v.  IF.,  16  Sim.  104. 

Besiding  abroad  does  not  in  general  deprive  a  trustee  of  his  office  or  power 
to  appoint,  but  cs.  q,  t,  may  require  a  new  appointment,  and  should  all  be 
consulted  thereon:  O^Beilly  v.  AldersoUy  8  EEa.  101,  103 — 105;  and  see 
Marshall  v.  Sladden,  7  Ha.  428;  Be  Earl  of  Stamford,  (1896)  1  Oh.  288,  296; 
Lewin,  708,  1032. 

Mere  dissension  between  a  trustee  and  his  cs,  q.  t,  is  not  ground  for  his 
removal:  Forster  v.  Daviea,  10  W.  E.  180;  and  see  A,  O,  v.  Clapham,  4 
D.  M.  &  Or.  591. 

Cs,  q,  t,  may  ask  for  the  removal  of  a  bankrupt  trustee !  Harris  v.  J?.,  7 
Jur.  N.  S.  955 ;  29  Beav.  107 ;  though  after  discharge,  and  the  trust  property 
in  receiver's  hands :  Bainbn'gge  v.  Blair ,  1  Beav.  495 ;  but  the  Court  had  a 
discretion :  Be  Bridgman,  6  Jur.  N.  S.  1065 ;  1  Dr.  &  S.  164 ;  and  costs 
between  solr  and  cHent  were,  after  consideration,  given  to  bankrupt  exor : 
Samuel  v.  Jones ,  Y.-C.  W.,  30  Jan.  1843;  and  as  to  costs  of  bankrupt  exor 
and  trustee  in  admon  suit,  till  removed,  see  Turner  v.  Mullineux,  9  W.  B, 
252;  3  L.  T.  687  ;  and  of  bankrupt  trustee,  t;.  sup,  p.  1169. 

Although  the  Court  had  no  jurisdiction  under  the  Trustee  Act,  1850,  to 
remove  an  exor,  it  had  jurisdiction  to  appoint  trustees  to  discharge  iJie  duties 
incident  to  his  office :  Be  Moore,  McAlpine  v.  -Jf.,  21  Ch.  D.  778 ;  but  see  Be 
WiUey,  W.  N.  (90)  1,  where  Cotton,  L.J.,  doubted  the  jurisdiction;  and  see 
Lewin,  803. 

As  to  removal  of  exor  and  appointment  of  judicial  trustee,  v,  inf.  p.  1278. 


fiETIBEHEKT  Ot  TBtTSTEE. 

Previously  to  the  Conv.  and  Law  of  Ppty  Act,  1881,  a  trustee  could  not 
retire  from  the  trust  without  seeing  that  a  new  trustee  was  appointed  in  his 
place,  unless  ^e  settlement  contained  a  special  poWer  authorizmg  him  to  do 
so,  a  circumstance  which  seldom  occurred ;  but  now,  by  the  Trustee  Act^ 
1893  (56  &  57  Y.  c.  53),  s.  11  (replacing  sect.  32  of  the  Act  of  1881),  it  is 
enacted  that : — 

**  (1)  Where  there  are  more  than  two  trustees,  if  one  ol  them  by  deed 
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declares  that  he  is  desirous  of  being  discharged  from  the  trust,  and  if  his  co- 
trustees and  such  other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  ^scharge  of  the  trustee,  and  to  the  vesting  in  the  co- 
trustees alone  of  the  trust  property,  then  the  trustee  desirous  of  being  dis- 
charged shall  be  deemed  to  hare  retired  from  the  trust,  and  shall,  by  the 
deed,  be  discharged  therefrom  under  this  Act,  witliout  any  new  trustee  oeing 
appointed  in  his  place. 

"  (2)  Any  assurance  or  thing  requisite  for  resting  the  trust  property  in  the 
continuing  trustees  alone  shall  be  executed  or  done. 

"  (3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  hare  effect 
subject  to  the  terms  of  that  instrument  and  to  any  proyisions  therein  con- 
tained. 

'*  (4)  This  section  applies  to  trusts  created  either  before  or  after  the  com- 
meacement  of  this  Act. 

FRTEWPLY  80CIETIE8  ACT,  1896. 

69  &  60  Y.  c.  25,  repeals  previous  Acts  and  consolidates  the  law  of  friendly 
societies. 

By  sect.  25  (2),  trustees  of  registered  societies  are  to  be  appointed  at  a 
meeting,  and  by  sect.  25  (3),  a  copy  of  the  resolution  is  to  be  sent  to  the 
registrar. 

By  sect.  34,  if  trustees  are  abroad,  bankrupt,  &o.,  lunatic,  dead,  or  not 
known  whether  dead  or  alive,  the  chief  registrar  may  order  stock  to  be 
transferred. 

See  sects.  44 — 49,  as  to  investment  of  funds,  and  vesting  and  devolution 
of  property;  and  sect.  51  as  to  description  of  trustees  in  legal  proceedings. 

Trustees  of  a  friendly  society,  who  were  restrained  from  dividing  a  certain 
fund,  retired  from  the  trust,  and  appointed  other  trustees  who  divided  the 
fund  contrary  to  the  restraint.  Both  old  and  new  trustees  were  committed 
for  contempt :  Avory  v.  Andrews,  30  W.  R.  664 ;  51  L.  J.  Ch.  414 ;  46  L,  T. 
279. 

In  Be  Odd  Fellows  of  Manchester,  M.  R.,  10  March,  1853,  B.  794,  where  one 
trustee  was  out  of  the  jurisdiction,  and  another  refused  to  transfer  after 
28  days'  notice,  an  order  was  made  under  the  Trustee  Act,  1850,  vesting  the 
right  to  transfer  stock  in  their  co-trustee,  and  directing  him  to  transfer  to 
the  existing  trustees  :  and  so  in  i2e  Amicable  8oc,,  Y.-C.  W.,  25  March,  1854, 
A.  779,  the  trustee  being  abroad. 

As  to  the  inalienable  character  of  policies  issued  under  the  Friendly 
Societies  Acts,  see  Be  Bedman,  70  L.  J.  Ch.  669 ;  85  L.  T.  13. 


Section  X. — Appointment  of  New  Trustees  and  Conse- 
quential Testing,  Conveyance,  and  Transfer  of  Trust 
Property  under  Truster  Act,  1893,  and  Trustee  Act, 
1893,  Amendment  Act,  1894. 


The  orders  which  the  Trustee  Acts,  1893  and  1894,  give  the  Court 
power  to  make,  may  conYeniently  be  classified  as  follows : — 

1.  Orders  appointing  new  trustees  of  property,  and  making  vesting 
orders  as  consequent  thereon  :  Trustee  Act,  1893,  ss.  25,  26,  ^b. 
Forms  1  to  14  tn/l,  pp.  1210  et  aeq. 

2.  Orders  for  vesting  or  conveyance  of  property  where  the  Court  is 
not  called  upon  to  appoint  new  trustees :  Trustee  Act,  1893,  ss.  26—29, 
92 — 41.    Forms  1  to  49,  Sect.  XI.,  pp.  1228  et  $ej. 
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3.  Orders  made  for  the  purpose  of  working  out  any  judgment  for 
sale,  mortgage,  partition,  or  generallj  for  the  conveyance  of  lands,  or 
for  specific  performance  of  contracts,  by  declaring  persons  tmstees 
and  vesting  their  interests  in  or  conveying  them  to  the  purchaser  or 
other  person  entitled :  Trustee  Act,  1893,  ss.  30,  31.  Forms  1  to  18, 
Sect.  Xn.,  p.  1261. 


1.  Appointing  New  Trmtees  and  Vesting  Order — Sects.  25  (1), 

26  (a)  (b),  32,  and  60. 

The  Judge  &o.  doth  hereby  appoint  A.  of  &c,,  and  B.  of  &c., 
trustees  of  the  indenture  dated  &c.  [or  of  the  will  of  &c.]  [7/**o,  add 
in  addition  to  {or  jointly  with)  0.  the  continuing  trustee,  or  in  sub- 
stitution for  D.,  or  D.  and  C,  the  trustee  or  trustees  retiring ,  deceased^  or 
under  disability^  or  in  substitution  for  D.,  and  in  addition  to  C.  &c.] 

Vesting  Land,  sects.  26  and  32. — And  Let  the  land  &c.  [Take  the 
appropriate  words  from  the  will  or  other  instrument  creating  the  trust 
according  to  the  tenure"],  now  subject  to  the  trusts  of  the  said  will  [or 
indenture  of  settlement],  vest  in  A.  B.  &c.  [name  the  new  trustees^  and 
if  so,  add]  jointly  with  the  said  0.  and  D.  &c.  [name  any  continuing 
trustee  or  trustees']  for  the  estate  therein  of  {i.e.,  vest /or  such  estate  as 
the  Court  may  direct),  such  lands  &c.,  to  be  held  by  the  said  A.  B.  &c., 
upon  the  trusts  of  the  said  will  [or  indenture  of  settlement]. 

If  Part  o/ the  Trust  Estate  is  invested  on  Mortgage  of  Lands  ^c. — ^Akd 
Let  the  land  &c.  comprised  in  the  indenture  of  mortgage  dated  &c,  in 
the  petition  mentioned  (and  any  land  &c.  (if  any)  which  has  since 
become  subject  to  the  said  mortgage,  or  so  much  of  the  said  land  as 
now  remains  subject  thereto)  vest  in  A.  B.  &c.  [name  the  new  and 
continuing  trustees  as  above]  for  the  estate  &c.  [a«  above  in  any  of  the 
alternatives],  but  subject  to  any  equity  of  redemption  subsisting  therein 
under  the  scdd  mortgage ;  And  Let  the  right  to  sue  for  or  recover 
the  sum  of  £ —  [or  the  moneys]  secured  by  the  said  indenture  of 
mortgage,  and  any  interest  in  respect  thereof,  vest  in  the  said 
A.  B.  &o.  [name  the  new  and  continuing  trustees],  as  such  trustees  as 
aforesaid. 

C%ose  in  Action. — ^And  Let  the  right  to  sue  for  or  recover  the  sum 
of  £ — ,  secured  by  &c.  [or,  if  so  ordered,  any  chose  in  action,  subject 
to  the  trusts  of  the  said  indenture  or  will],  or  any  interest  in  respect 
thereof,  vest  in  the  said  A.  B.  &c.  [name  the  new  and  continuing 
trustees],  to  be  held  by  them  upon  the  trusts  of  the  said  will  [or 
indenture  of  settlement]. 

As  to  this  form  of  order,  v.  inf.  p.  1227. 
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As  to  the  effect  of  s.  30  of  the  Conveyancing  Act,  1881,  v.  inf. 
p.  1220. 

For  form  of  vesting  order  as  to  stock  settled  by  will  where  the  survivor  of 
the  two  original  trustees  has  died  without  a  legal  pers.  represve,  and  new 
trustees  have  been  appointed  under  the  wiU,  see  Re  Crowe^s  TrwU,  14  Ch.  D. 
610,  where  the  form  of  the  order  is  set  out. 

For  order  appointing  new  trustees  in  the  place  of  one  deceased,  and  of  the 
Burvivor  who  desired  to  retire  from  the  trusts,  see  Be  BidlinffUm,  V.-C.  W., 
20  March,  1858,  B.  781. 

For  order,  where  the  trustees  named  in  the  will  of  the  testator  had  by  deed 
disclaimed  the  trusts,  appointing  trustees  in  their  place,  and  vesting  the 
hereditaments  comprised  m  the  trust  in  the  new  trustees  for  all  the  estate  and 
interest  therein  devised  to  the  trustees,  see  Be  Bumpatead,  M.  E.,  29  July, 
1853,  A.  1512. 

For  order,  bv  consent  of  the  heir-at-law,  appointing  new  trustees  in  place 
of  those  named  in  the  will,  who  had  by  deed  disclaimed,  and  vesting  the  hmds 
thereby  devised  in  the  new  trustees  for  the  same  estate  and  upon  the  same 
trusts,  see  Be  Allen,  V.-C.  W.,  25  March,  1854,  A.  1613. 

For  order  appointing  new  trustees,  and  vesting  freeholds  for  the  estate  of 
the  infant  heir  of  the  survivor,  see  A'arj).  Oriffin,  V.-C.  L.  Cranworth,  8  Aug. 
1851,  A.  1490. 

For  order  vesting  the  right  to  sue  for  and  recover  the  moneys  to  become 
payable  by^  virtue  of  the  several  deeds-poll,  policies  of  insurance,  or  shares 
comprised  in  the  trust,  in  the  new  and  continuing  trustees,  see  Be  Brown, 
V.-C.  L.  Cranworth,  25  March,  1851,  A.  696;  and  for  sum  secured  by  mort- 
gage and  interest.  Be  Lara,  V.-C.  B.,  22  Nov.  1850,  B.  131 ;  for  money  in  a 
colonial  bank.  Be  Barron,  V.-C.  P.,  17  Jan.  1852,  A.  309;  and  bond  debt, 
Be  Horlock,  V.-C.  P.,  12  Dec.  1851,  A.  198. 

For  order  appointing  a  new  trustee  of  a  will  left  in  blank  as  to  one  name, 
and  the  hereditaments  subject  to  the  trusts  to  vest  in  him  and  the  trustee 
named  in  the  will,  for  the  estate  which  would  have  vested  in  them  if  the  new 
trustee  had  been  named  therein  and  had  accepted  the  trusts,  see  Be  Beilier, 
V.-C.  M.,  13  Jan.  1871,  A.  104. 

For  order  appointing  a  new  trustee,  and  reserving  the  right  of  the  c.  q,  i. 
against  a  former  trustee,  see  Be  Blanchard,  V.-C.  S.,  7  Jur.  N.  S.  505 ;  3  D.  F. 
&  J.  131 ;  and  see  Be  Harrieon,  22  L.  J.  Ch.  69 ;  s.  25  (2),  inf,  p.  1222. 

For  order  appointing  two  continuing  trustees  in  the  place  of  themselves 
and  one  who  retired,  there  being  a  power  in  the  will  to  reduce  the  number  on 
any  appointment,  and  the  order  bemg  prefaced  thus :  '*  A.  and  B.,  by  their 
counsel,  desiring  to  retire,  &o.,  in  order  that  A.  and  B.  may  be  appointed  to 
act  alone  as  trustees  of,"  &c.,  Be  Stokes,  M.  B.,  19  Feb.  1872,  B.  456 ;  8.  (7., 
13  £q.  333. 

Three  continuing  trustees  were  appointed  trustees  in  the  room  of  them- 
selves and  one  who  had  absconded :  Be  Harford^ a  Trusts,  13  Ch.  D.  135  ;  but 
in  Be  Aston,  23  Ch.  D.  217,  C.  A.,  the  Court  refused  to  follow  this,  and  simply 
appointed  one  (in  place  of  a  limatic)  to  act  with  the  others :  see  inf,  p.  1225. 
miere  the  fund  is  immediately  divisible,  tiie  right  to  it  will  be  vested  in  the 
trustees  who  are  of  sound  mind :  Be  Martyn,  Be  Toutt*8  WiU,  26  Ch.  D.  745, 
O.A. 

For  order  appointing  new  trustees,  one  of  the  trustees  named  in  the 
wHI  having  died  without  having  acted,  and  the  other  two  having  disclaimed, 
and  that  copyholds  vest,  without  consent  of  the  lord,  for  the  estate  which 
would  have  vested  in  the  trustees  named  in  the  will,  had  they  accepted  the 
trusts,  see  Be  Hurst,  V.-C.  W.,  20  Dec.  1855,  A.  403. 

For  order,  without  the  lord's  consent,  appointing  P.  a  new  trustee  of 
copyholds  under  a  will,  in  the  place  of  S.,  who  had  disclaimed,  and  vest- 
ing in  P.  all  the  estate  and  interest  which  would  have  vested  in  S.  if  she 
had  accepted  the  devise,  without  prejudice  to  any  questions  as  to  the  fines 
payable,  see  Faterson  v.  P.,  2  Eq.  31 ;  as  varied  on  appeal,  L.  B.  5  C.  P. 
80,  in  the  report  of  8.  C,  at  law,  sub  nom,  Bristow  v.  Booth. 

For  form  of  summons  for  appointment  of  new  trustee  and  vesting  order 
consequent  thereon,  see  D.  C.  K  1076. 
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2.  New  Trustees f  appointment  of — Vesting  Order — Transfer  of  Stock 

—Ti^tee  Act,  1893,  ss.  25  (1),  35  (1),  afid  50. 

DisoHARQE  Order  of  28th  Noyember,  1884. — The  Petr  and  the  other 
parties  beneficially  interested  by  their  counsel  consenting,  Discharge 
the  Order  of  22nd  July,  1884 ;  And  Let  the  Fetr  be  at  liberty  to  apply 
at  Chambers  for  an  Order  *' wherein  shaU  be  recited  so  much  of  the 
Order  of  the  28th  June,  1884,  as  ordered  that  two  or  more  proper 
persons  should  be  appointed  trustees  of  the  will  of  the  testatrix  Y.  T. 
in  substitution  for  P.  S.  L.,  who  was  out  of  the  jurisdiction  of  the 
Court,  and  W.  H.  B.,  who  had  been  adjudicated  a  bankrupt  in  Scot- 
land, and  as  directed  that  an  inquiry  should  be  made  of  what 
the  trust  funds  subject  to  the  will  of  the  testatrix  Y.  T.  consisted, 
and  that  the  parties  were  to  be  at  liberty  to  apply  at  Chambers  for 
an  order  to  vest  the  trust  estate  in  the  new  trustees  when  appointed, 
and  wherein  shall  be  also  stated  so  much  of  the  chief  clerk's  certificate 
as  found  of  what  the  said  trust  funds  consisted,  and  whereby  in  pur- 
suance of  the  said  Order  dated  28th  June,  1884,  two  or  more  proper 
persons  may  be  appointed  trustees  of  the  scdd  wiU  in  substitution  for 
the  said  P.  S.  L.  and  W.  H.  B.,  and  whereby  it  may  be  {inter  alia) 
ordered  that  the  right  [to  call /or  a  transfer  of  and'\  to  transfer  into 
their  own  names  the  trust  funds  in  the  chief  clerk's  certificate  men- 
tioned, do  vest  in  the  persons  so  appointed  trustees  of  the  said  will"— 
Re  Tweedy,  28  January,  1885,  B.  399 ;  28  Ch.  D.  529,  C.  A. 

N.B. — ^The  words  in  italics  are  now  omitted  as  unnecessary. 

3.  Appointment  of  New  Trustees — Transfer  of  Securities — UnauikO' 

rised  Securities — Trustee  Act,  1893,  ss.  35  (3),  (4),  and  50. 

(Afteb  appointing  J.  B.  H.,  the  proposed  new  trustee,  to  be  trustee 
of  the  will  in  substitution  for  N.  P.,  the  lunatic  trustee,  jointly  with 
E.  P.  and  A.  P.,  the  other  existing  trustees,  the  order  proceeded ;) 
And  it  being  stated  to  be  the  intention  of  the  said  E.  P.  and  A.  P.  and 
of  the  said  J.  B.  H.  to  sell  the  property  secured  by  investments  not 
authorized  by  the  said  wiU,  and  they  now  undertaking  before  us 
to  sell  such  last-mentioned  property,  Y7e  do  ohdeb  that  the  right  [to 
call  for  a  transfer  of,  and"]  to  transfer  into  their  own  names  or  other- 
wise to  a  purchaser  or  purchasers  the  following  stocks  and  shares,  and 
to  execute  all  such  deeds  and  instruments  as  may  be  necessary  for  the 
purpose,  do  vest  in  the  said  E.  P.  and  A.  P.  and  J.  B.  H.,  that  is  to 
say  (then  followed  the  descriptions  of  stocks  and  shares) ;  And  we  do 
oia)ER  that  the  right  to  receive  the  dividends  due  (if  any)  and  to  accrue 
due  on  all  or  any  or  either  of  the  before-mentioned  stocks  and  shares, 
do  vest  in  the  said  E.  P.  and  A.  P.  and  J.  B.  H.  (then  followed  vesting 
orders  as  to  the  lands,  chattels,  and  mortgage  debts  subject  to  the  trusts 
of  the  will). — Re  Peacock  (in  Lunacy  and  in  Chancery),  14  Ch.  D.  212. 

N.B. — The  words  in  italics  are  now  omitted  as  unnecessary.  As  to  this 
form  of  order,  see  notes  to  Forms  4  and  5,  in/,  p.  1214:  see  also  note  to 
Form  33,  inf.  p.  1239. 
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4.  Appointment  of  Neio   Trustees — Limited   Company — Shares  not 

fully  paid  up — Vesting  Order — *^ Stock" — ^^ Into  the  Names  of 
New  Trustees" — ^^ Any  Purchaser  or  Purchasers" — Trustee 
Act,  1893,  ss,  25  (1),  35  (1),  (3),  (4),  (5),  and  50. 

Upon  the  application  of  the  Fits  &c.,  And  upon  reading  &c.,  The 
Judge  doth  appoint  C.  A.  of  &c.  to  be  a  new  trustee  of  the  will  of  the 
above-named  &c.,  in  substitution  for  A.  A.,  who  has  been  adjudicated 
bankrupt,  jointly  with  the  Deft  J.  F.  A.,  the  existing  trustee;  And  it 
appearing  by  affidavit  &c.  that  the  testatrix  was  at  the  time  of  her 
death  beneficially  entitled  to  the  stocks  and  shares  mentioned  in  the 
schedule  to  this  order  now  standing  in  the  names  of  the  said  J.  F.  A. 
and  A.  A.,  except  the  —  sheu*es  [these  shares  were  not  fully  paid  up"]  in 
the  N.  Z.  T.  and  L.  Co.,  which  are  standing  in  the  name  of  the  said 
A.  A.  alone,  but  as  trustee  of  the  testatrix ;  Let  the  right  [^0  call  for  a 
transfer  of  and^  to  transfer  the  said  sums  of  stock  and  shares  to  any 
purchaser  or  purchasers,  and  to  receive  the  dividends  accrued  and  to 
accrue  due  thereon,  vest  in  the  said  J.  F.  A.  and  C.  A.  as  such  trustees, 
the  said  J.  F.  A.  and  C.  A.  by  their  solrs  undertaking  to  hold  the 
proceeds  of  the  sale  thereof  (if  any)  upon  the  trusts  of  the  said  will ; 
And  Let  the  right  to  sue  for  and  recover  any  chose  in  action  subject 
to  the  trusts  &c.,  or  any  interest  in  respect  thereof,  including  any 
dividends  or  interest  on  the  said  stocks  and  shares,  and  also  the  moneys 
in  the  hands  of  the  Union  Bank  of  London  in  the  joint  names  of  the 
said  J.  F.  A.  and  A.  A.,  vest  in  the  said  J.  F.  A.  and  C.  A.  as  such 
trustees. 

The  Schedule :— 

Part  I.  Stocks  and  shares  still  remaining  subject  to  the  trusts 

of  the  will  of  £.  A.,  deceased  [^description']. 
Part  II.  Stocks  and  shares  since  bought  [description]. 
— Alcock  Y.  Alcock,  Chitty,  J.,  8  March,  1892,  A.  379;   approved  by 
C.  A.  in  Be  New  Zealand  Trust  and  Loan  Co,,  (1893)  1  Ch.  403. 

N.B. — ^The  words  in  italics  are  now  omitted  as  unnecessary. 

The  above  form  (Form  4)  may  be  used  where  shares  are  being  dealt  with 
on  which  there  is  a  liability  to  calls.  The  next  following  form  (Form  5)  is 
the  ordinary  form  for  cases  where  there  is  no  such  liability,  but  it  is  com- 
petent for  a  Judffe  to  make  an  order  in  either  form  according  to  the  special 
circumstances  of  the  case:  see  Ee  Oregson,  (1893)  3  Ch.  233,  C.  A.,  where 
Form  4  is  explained  and  Form  5  (which  is  identical  with  Form  4,  p.  1073, 
Beton,  dth  ed.)  approved  of. 

5.  Appointing  New  Trustees  tDhere  Government  or  other  Stocks  or 

Shares  fully  paid  upy  comprised  in  the  Trust — Sects.  25  (1),  (2), 
26,  32,  35  (1),  (3),  (4),  36,  afid  sect.  50. 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  A. 
and  B.,  the  trustees  of  the  said  indenture  &c.  [or  of  the  will  of  &c.],  are 
both  dead  [or  that  A.,  one  of  the  trustees  of  &o.,  is  dead,  and  that  B., 
the  surviving  trustee  thereof,  is  out  of  the  jurisdiction  of  this  Court, 
or  cannot  be  found  &c.,  or,  under  sect.  25  (1),  hath  been  convicted  of 
felony,  or  if  there  be  any  other  disability,  state  it,  or  desires  to  retire 
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from  the  said  truBt],  and  that  it  is  expedient  to  appoint  a  new  tnistee 
[or  new  trustees]  of  the  said  indenture  [or  will],  and  inexpedient  [or 
difficult,  or  impracticable]  so  to  do  without  the  assistance  of  this  Court, 
and  that  the  Fetr  [or  Fetrs]  is  [or  are]  beneficially  interested  in  the 
property,  subject  to  the  trusts  of  the  said  indenture  [or  will],  com- 
prising the  (New  Consols)  hereinafter  mentioned  [or  has  [or  have]  been 
duly  appointed  trustee  [or  trustees]  of  the  said  indenture  [or  will],  and 
that  the  (New  Consols)  hereinafter  mentioned  are  (comprised  in  the 
property),  subject  to  the  trusts  thereof]  : — Direction  to  appoint  trustees 
and  vest  land  and  choses  in  action,  if  any  [Form  1,  p.  1210];  And  Xiet 
the  right  to  [call  for  a  transfer  of  and  to']  transfer  £ —  (New  Consols) 
standing  in  the  name  of  A.  [If  so^  deceased]  in  the  books  of  the  Bank 
of  England  by  the  description  of  &c.  [or  in  the  names  of  A.  and  B. 
[If  80,  deceased]  as  trustee  [or  trustees]  of  the  said  indenture  [or 
will],  and  to  receive  any  dividends  now  due  and  to  accrue  due  on  the 
said  (New  Consols)  ]  vest  in  the  said  &c.  [name  the  new  trustee  or 
trustees']  ;  And  Let  him  or  them  transfer  the  said  (New  Consols)  into  his 
[or  their]  own  name  [or  names],  to  be  held  by  him  [or  them]  upon  the 
trusts  &c.     Form  1,  p.  1210,  and  note,  pp.  1210,  1211. 

N.3. — ^This  form,  which  was  settled  by  the  late  Sir  Geo.  Jessel,  M.  R., 
and  is  identical  with  Form  4,  p.  1073,  Seton,  6th  ed.,  was  approved  of  by 
G.  A.  in  lie  Gregson,  (1893)  3  Gh.  233.  The  words  in  italics  as  to  calling  for 
transfer  are  now  omitted  as  unnecessary. 

For  order  vesting  stock  in  new  liquidator,  the  old  one  being  ex  jur,,  see 
Croion  Co-operative  Co.,  Ghitty,  J.,  30  Nov.  1881,  A.  2318,  inf.  p.  1246. 

For  order  appointing  two  new  trustees  of  a  settlement  in  the  room  of 
two  retiring,  to  act  with  two  who  continued,  and  directing  the  bank  officer 
to  transfer  stock  comprised  in  the  trust  to  the  four,  see  Re  D,  of  Hamilton, 
M.  R.,  29  July,  1855,  A.  1515. 

For  order  impointing  new  trustees  in  place  of  two  deceased,  and  one  who 
could  not  be  found,  and  directing  bank  officer  to  ti-ansfer  stock  to  them  and 
the  new  trustees,  and  that  any  one  of  them  might  receive  the  dividends  due, 
or  to  accrue  due,  previous  to  the  transfer,  see  Re  Kean,  Y.-G.  £.  9  May, 
1853,  A.  832. 

For  order  under  sects.  23  &  24  of  Trustee  Act,  1850,  now  under  sect.  35  (1) 
of  Trustee  Act,  1893,  for  new  trustees  to  receive  arrears  of  dividends,  see  Re 
HartnaU,  5  D.  &  S.  115 ;  but  see  Re  Peyton,  2  D.  &  J.  290. 

For  Older  vesting  right  to  transfer  Gonsols  in  new  trustees,  where  exor 
named  in  the  will  of  Qie  last  surviving  trustee  was  abroad,  and  had  not 
proved,  see  Re  Martyr ,  V.-O.  L.  Granworth,  13  Dec.  1850,  B.  250. 

For  order  appointmg  new  trustees  and  vesting  a  government  life  annuity, 
see  Re  Sampson,  Y.-G.  B.,  21  Dec.  1872. 


6.  Ifew  Trustees — Executors  refusing  to  Tramfer — Vesting  Bight  to 
transfer  Stock— Sects.  25  (1),  35  (1),  (3),  (4),  and  sects.  49 
and  50. 

Akd  it  appearing  that  T.,  the  trustee  and  sxirviving  exor  of  the  will 
of  B.,  deceased,  the  testator  &c.,  died  on  the  —  day  of  — ,  having  duly 
made  his  will,  dated  &o.,  and  thereby  appointed  E.  and  C.  exors 


SECT,  x.]       Appointment  of  New  Trustees^  6fc.  1215 

thereof,  who  have  duly  proved  the  same,  and  they  by  their  couusel  now 
ref osing  to  transfer  the  £ —  New  Consols  hereinafter  mentioned,  and 
to  receive  the  dividends  thereof ,  Let  L.  and  H.,  in  the  petition  named, 
be  appointed  trustees  of  the  wiU  of  the  said  B.,  deceased,  in  lieu  of 
(substitution  for)  the  said  T.,  deceased ;  And  Let  the  right  to  transfer 
the  £ —  New  Consols  standing  in  the  books  of  the  Bank  of  England, 
in  the  name  of  the  said  T.,  and  to  receive  the  dividends  now  due  or 
hereafter  to  accrue  on  the  said  New  Consols,  vest  in  the  said  L.  and 
H. ;  And  Let  the  said  L.  and  H.  transfer  the  said  £ —  New  Consols 
into  their  own  names,  to  be  held  by  them  upon  the  trusts  of  the  will 
of  the  said  B.  deceased. — See  Re  Barnes,  M.  B.,  16  Jan.  1853,  A.  279. 

In  this  case  the  Master  of  the  Bolls  held  the  refusal  of  the  ezors  of  the 
surrivzng  trustee,  by  their  counsel  at  the  bar,  to  transfer,  sufficient  to  enable 
the  Court  to  make  the  order  under  sect.  32  of  Trustee  Act,  1850  (now 
represented  by  sect.  25  (1)  of  Trustee  Act,  1893).  The  language  as  to  vesting 
the  right  to  transfer  has  been  since  always  followed ;  and  the  language  used 
mlU  LonedaUy  Form  34,  in/,  p.  1239,  was  settled  with  the  solr  to  the  bank. 

And  compare  Form  42,  inf,  p.  1242,  where  an  exor  neglects  for  twenty- 
eight  days  to  transfer  after  request ;  and  see  p.  1252. 


7.  New  Trustee  in  place  of  a  Bankrupt  on  Motion, 

Upon  the  application  &c.  by  counsel  for  the  Pit ;  the  Judge  doth, 
pursuant  to  the  11 7th  section  of  the  Bankruptcy  Act,  1869,  and  the 
Trustee  Act,  1893,  appoint  A.  B.  of  &c.,  and  C.  D.  of  &c.,  trustees  of 
the  indenture  of  settlement  dated  &c.,  in  substitution  for  the  Defts. 
Vest  land  &c. — See  Formby  v.  Smithy  M.  E.,  2  March,  1876,  A.  473. 


8.  Trust  Company  appointed  a  Trustee. 

Upon  the  application  of  A.  B.  &c. ;  And  the  Judge  being  of  opinion 
that  the  £ —  may  be  paid  and  settled  in  favour  of  A.  B.  and  her 
husband  and  children  as  hereinafter  directed,  without  any  separate 
examination  of  A.  B. ;  Doth  hereby  appoint  the  Trustees,  Ezors,  and 
Agency  Co.,  Limited,  whose  chief  office  is  situated  in  Melbourne  in 
the  colony  of  Victoria,  pursuant  to  sect  5  of  the  Act  of  the  Legislative 
Council  and  Legislative  Assembly  of  Victoria,  No.  644,  to  be  a  trustee 
of  the  said  £ — ,  for  the  said  A.  B.,  her  husband  and  children,  upon 
the  trusts  hereinafter  mentioned. — Be  Foster^  Hall,  V.-C,  26  May, 
1882,  A.  1791. 


9.  Vesting  right  to  transfer  Raihcay  Stock  in  New  Trustees. 

DjBXcnoTXB  to  appoint  new  trustees  and  vest  mortgaged  lands  and 
sum  secured. — ^And  the  applicants  H.  and  E.  by  their  counsel 
admitting  that  the  £ —  Preference  Stock  of  the  W.  H.  By.  Co.,  standing 
in  iheir  names  as  exors  of  W*  [^deceased  trustee'],  and  ihe  £ —  Stock  of 
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the  G.  I.  P.  Ej.  Co.,  standing  in  the  name  of  the  said  E.,  are  subject 
to  the  trusts  of  the  said  will  of  B. ;  Let  the  right  to  transfer  the  said 
sums  of  railway  stock,  and  to  receive  the  dividends  or  income  thereof, 
vest  in  the  said  E.  and  N.,  as  such  new  trustees  of  the  will  of  the 
said  B. ;  And  Let  the  said  E.  and  N.  transfer  the  same  stock  into 
their  own  names  to  be  held  by  them  upon  the  trusts  of  the  said  will, 
or  such  of  them  S^.~R$  Bampton,  V.-O.  H,,  18  Au^.  1876,  A.  1597. 


10.   Vesting  Right  to  apply  to  the  Bank  for  Papment  of  Cash  carried 
over  to  the  Commissioners  of  the  National  Debt, 

And  it  appearing  that  the  applicants  H.  &c.,  are  beneficially  interested 
in  the  £ —  cash  hereinafter  mentioned,  subject  to  the  trusts  of  the 
indenture  dated  &c.,  and  that  it  is  expedient  to  appoint  new  trustees 
of  the  said  sum,  and  impracticable  so  to  do  without  the  assistance  of 
this  Court,  the  Judge  doth  hereby  appoint  B.  and  E.  trustees  of  the 
said  sum  of  £ — ;  And  Let  the  right  to  sue  for  or  recover  the  said 
sum  of  £ —  cash,  formerly  standing  in  the  names  of  L.  and  M.,  being 
the  balance  of  a  sum  issued  for  paying  the  principal  of  certain 
£5  p.  c.  Anns,  which  said  sum  of  £ —  was  carried  over,  by  reason  of 
non-claim,  to  the  Commrs  for  the  Beduction  of  the  National  Debt, 
vest  in  the  said  B.  and  E. ;  And  Let  the  said  B.  and  E.  be  at  liberty 
to  apply  to  the  Governor  and  Company  of  the  Bank  of  England  fop 
payment  to  them,  the  said  B.  and  E.,  of  the  said  sum  of.  £ — . — Bond 
V.  Bourdillon,  M.  E.,  16  March,  1856,  A.  775. 


11.  Appointment  of  New  Trustees — Vesting  Stock  and  Cash  arisen 
from  Conversion  of  East  India  Stocky  standing  in  Name  of 
Deceased  Trustee^  as  Survivor  in  a  Joint  Account. 

And  it  appearing  to  the  satisfaction  of  the  Judge  that  C,  H.,  W., 
and  E.,  the  trustees  of  the  indenture  of  settlement  dated  &o.,  are  all 
dead,  and  that  the  £ —  New  Consols  comprised  in  the  trusts  of  the 
said  indenture  of  settlement  are  standing  in  the  books  of  the  Bank  of 
England  in  the  name  of  the  said  E.,  as  a  survivor  in  a  joint  account 
with  the  said  H.,  deceased,  by  the  description  of  E.,  of  &c.,  and  H.,  of 
&c.,  deceased ;  and  that  the  sum  of  £ —  cash,  which  has  arisen  from 
the  payment  off  of  the  £ —  Stock,  under  the  provisions  of  the  Act  &c.y 
and  also  comprised  in  the  trusts  of  the  said  indenture  of  settlement,  is 
standing  in  the  names  of  the  said  E.  as  the  survivor,  in  a  joint  account 
with  the  said  H.,  by  the  description  of  E.,  of  &c.,  and  H.,  of  &c.,  de- 
ceased ;  and  that  the  said  E.  died  intestate,  and  that  his  pers.  represve 
cannot  be  found ;  And  it  appearing  that  the  applicants,  A.  B.  &c.,  are 
beneficially  interested  &c.,  and  that  the  applicants  F.  and  O.  have  been 
duly  appointed  trustees  of  the  said  indenture  of  settlement;  Let  the  right 
[to  call  for  a  transfer  o/*],  and  to  transfer  the  said  £ —  New  Consols,  and 
to  receive  the  said  £—  cash  and  any  dividend  payable  in  respect  of  the 
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aaid  Consols  and  stock,  Test  in  the  Fetrs  F.  and  G.,  as  the  trustees  of 
the  said  indenture  of  settlement ;  And  Let  the  Petrs  F.  and  G.  transfer 
the  said  New  Consols  into  their  own  names,  to  be  held  by  them  upon 
the  trusts  of  the  said  indenture  of  settlement.— i?^  Bradahaw,  V.-C.  M., 
24  July,  1874,  A.  2238. 

K.B. — The  words  in  brackets  are  now  omitted  as  unnecessary. 

12.  Appointment  of  Neio  Trmtees  of  Stock  standing  to  t/ie  Account  at 
the  Bank  of  a  Body  that  had  ceased  to  exist,  and  Vesting  Might 
to  Transfer^  8fc.— Sects.  25  (1),  35  (1),  and  50. 

Declake  that  the  Lords  of  His  Majesty's  Boyal  Begency  of 
Hanover  were  trustees  of  the  £ —  New  Consols  in  the  bill  (state- 
ment of  claim)  mentioned,  for  the  persons  entitled  thereto  under 
the  statute  or  family  law  of  the  —  day  of  —  in  the  bill  (statement 
of  claim)  also  mentioned;  And  it  appearing  that  it  is  expedient  to 
appoint  new  trustees  of  the  said  Consols,  and  that  such  appointment 
cannot  be  made  except  with  (or,  that  it  is  impracticable  to  do  so  without) 
the  assistance  of  this  Court;  Let  A.  and  B.  be  appointed  trustees  of 
the  said  £ — New  Consols  standing  in  the  names  (to  the  account  in  the 
books  of  the  Bank  of  England)  of  the  Lords  &c.  (as  above) ;  And  Let 
the  right  to  transfer  the  said  £ —  Consols,  and  to  receive  the  dividends 
accrued  and  to  accrue  due  thereon,  vest  in  the  said  A.  andB.,  and  they 
are  to  transfer  the  said  Consols  into  the  names  of  (the  King  and  Crown 
Frince  of  Hanover  and  Duke  of  Brunswick),  to  be  held  by  them  in 
trust  for  the  persons  entitled  thereto  by  virtue  of  the  said  statute  or 
family  law. — ^Costs  of  Def  ts  out  of  the  said  dividends. — Eesidue  thereof 
to  be  paid  to  the  King. — See  Hanover  {King  o/)  v.  Bank  o/E.fY.-G, 
J.,  8  May,  1869,  A.  1658 ;  S.  C,  8  Eq.  350. 

13.  Costs  and  Expenses  made  a  Charge — Sect,  38. 

Let  the  costs  and  expenses  of  the  Fetrs  [ar,  applicants]  and  respon- 
dents of  and  relating  to  this  application  and  consequent  thereon  [or  if 
so,  any  conveyance  or  transfer  in  pursuance  of  this  order]  be  a  charge 
on  the  land  in  respect  whereof  this  application  is  made  and  be  raised 
by  mortgage  of  a  sufficient  part  thereof  with  the  approbation  of  the 
Judge;  And  Let  such  mortgage  be  settled  by  the  Judge,  and  be 
executed  by  all  proper  parties  as  he  shall  direct. — Interest  to  be  kept 
down  by  the  trustees,  and  the  money  to  be  applied  in  payment  of  the 
said  costs  and  expenses. 

See  also  inf.  Form  48,  p.  1245,  and  notes,  pp.  1246  et  »eq.  Sect.  38  also 
provides  for  payment  of  costs  and  expenses  m  such  manner  and  by  such 
persons  as  to  the  Court  may  seem  justi  but  it  has  been  considered  unneces- 
sary to  give  such  a  form  here  as  the  costs  are  always  directed  to  be  paid  out 
of  the  tnist  estate. 

14.  Undertaking  bt/  Beneficiaries  when  appointed  Trustees. 

TJpOK  the  application  &c. — ^And  the  applicants  A.  B.  and  C.  D.,  by 
their  counsel,  undertaking  to  take  steps  immediately  for  the  appoint- 
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xnent  of  a  co-trustee  in  the  case  of  the  decease  of  either  of  them,  Ijet 
A.  B.  and  C.  D.  be  appointed  trustees  of  &c. — Re  Ligkihody^  Kay,  J., 
19  Dec.  1884,  B.  1634;  S.  C,  62  L.  T.  40. 


KOTBS. 
D^mnTIOK  OF  WORDS  USED—SECT.  50. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  50,  the  sense  in  which  the 
words  "  lands,"  **  stock,"  **  seised,"  *'  i>osse8sed,"  **  contingent  right,"  *'  con- 
vey," "conveyance,"  "assign,"  "assignment,"  "transfer,"  "Lord  Chan- 
cellor," "trust,"  "trustee,"  "lunatic,"  "person  of  unsoimd  mind," 
"  devisee,"  and  "  mortgage,"  are  used  in  the  Act,  is  defined. 

Similar  definitions  of  "contingent  right,"  "convey,"  "conveyance," 
" land,"  " lease,"  "lunatic,"  "propertv,"  "stock."  "transfer,"  "trust," 
"  trustee,"  "  seised,"  and  "possessed,  are  contained  in  the  Lunacy  Act, 
1890,  s.  341 ;  and  the  Lunacy  Act,  1891,  s.  28. 

Where  the  word  "  lands  "  only  had  been  used  in  an  order  to  vest  the  pxo- 
perty  subject  to  the  trusts,  which  consisted  of  rent-charges,  the  order  was, 
at  the  request  of  the  petitioners,  directed  to  be  amended  by  inserting  "  here- 
ditaments," but  without  deciding  as  to  the  effect  of  "  lands"  in  the  order : 
Be  Harrison,  M.  E.,  28  Jan.  1862,  Beg.  Min.  122. 

"  Stock  "  has  been  held  to  include  shares  in  a  joint-stock  bank :  Be  Angelo, 
5  D.  &  S.  278 ;  and  see  Morrice  v.  Aylmer,  10  Ch.  148;  and  shares  of  a 
limited  co.,  whether  fully  paid  up  or  not :  Be  New  Zealand  Trust  and  Loan 
Co,,  (1893)  1  Ch.  403,  C.  A.;  and  it  is  apprehended  that  this  holds  good 
under  the  Act  of  1893,  so  far  as  vesting  orders  are  concerned. 

"  TBITST  "  Am>  "  TRX78TEB  "  WITHIN  THE  ACTS. 

By  the  Trustee  Act,  1893  (56  &  57  Y.  c.  53),  s.  50,  "  the  expression 
"  trust"  does  not  include  the  duties  incident  to  an  estate  conveyed  by  way 
of  mortgage ;  but  with  this  exception  the  expressions  '  trust'  and  'trustee' 
include  implied  and  constructive  trusts,  and  cases  where  the  trustee  has  a 
beneficial  interest  in  the  trust  property  and  the  duties  incident  to  the  offioe 
of  personal  representative  of  a  deceased  person." 

This  exception  of  the  duties  incident  to  an  estate  conveyed  byway  of 
mortgage  is  to  be  read  as  confined  to  the  continuance  of  the  security,  durine 
which  no  relation  of  trustee  and  c.  q.  t,  is  constituted,  and  does  not  extend 
to  a  case  where  there  is  an  express  trust,  as,  for  example,  a  provision  that 
the  mortgagor  shall  hold  in  trust  for  the  mortgagee :  London  and  County  Bank 
V.  Ooddard,  (1897)  1  Ch.  642. 

By  virtue  of  the  corresponding  provision  in  the  Act  of  1850  (s.  2\  it  was 
held  (by  Kay,  J.)  that  a  trustee  may  be  appointed  to  perform  the  auties  of 
an  exor :  Be  Moore,  M^ Alpine  v.  M,,  21  Ch.  D.  778 ;  but  this  was  doubted 
(by  Cotton,  L.  J.) :  see  Be  WilUy,  W.  N.  (90)  1. 

One  of  several  mortgagees  whom  it  is  wished  to  pay  off  cannot  be  treated 
as  a  trustee,  though  a  trustee  of  the  mortgage  money:  Be  Oabom,  12  £q. 
392 ;  but  a  mortgagee  who  has  been  paid  oif  is  a  trustee :  Be  Walker,  3  Ch. 
D.  209 ;  and  on  the  death  of  a  mortgagee  in  fee  his  heir  became  a  trustee  for 
his  exors :  Be  Skitter,  4  W.  B.  791.  And  a  mortgage  in  the  form  of  a  deed 
of  trust  for  sale,  and  for  payment  of  a  sum  lent,  and  the  balance  to  the  bor- 
rower, was  held  a  trust :  Be  Underwood,  3  K.  &  J.  745 ;  Be  Keeltr,  11  W.  B. 
62  ;  and  see  Locking  v.  Barker,  8  Ch.  30,  et  sup,  p.  1154. 

As  to  cases  in  which  the  trustee  has  some  beneficial  interest,  it  has  been 
held  that  where  stock  is  standing  in  the  name  of  an  infant  or  infants  bene- 
ficially entitled  to  it,  subject  to  trusts  for  maintenance,  &c.  during  minority, 
the  infants  can  be  treated  as  trustees,  and  the  right  to  transfer  the  stock 
Tested  and  the  stock  transferred  into  Court,  so  that  the  dividends  may  be 
received  and  applied :  Sanders  v.  Homer,  25  Beav.  467,  et  in/,  p.  1243 ;  Gardner 
y.Cowles,  3  Ch.  D.  304,  et  inf.  pp.  1243,  1244;  and  see  Be  FindUty,  32Ch.  J). 
221,  641. 
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In  Be  Whitoood,  6  N.  B.  61,  316,  however,  Y.-G.  S.  discharged  a  Gdmilar 
order  on  the  objection  of  the  Bank,  and  made  an  order  under  1  W.  lY.  c.  Go, 
8.  32 ;  and  see  liives  v.  i?.,  W.  N.  (66)  144 ;  14  L.  T.  351,  inf.  p.  1252. 

Where  stock  was  standing  in  the  names  of  three  trustees  and  an  infant, 
and  two  of  the  trustees  were  dead,  and  the  third  was  out  of  the  jurisdiction, 
the  Court  appointed  a  guardian  and  allowed  maintenance,  and  Tested  the 
right  to  receive  the  dividends  in  the  guardian,  during  the  infant's  minority : 
Re  Morgan,  16  July,  1853,  B.  1231.  And  see  Gardner  v.  Cowles,  3  Ch.  D. 
304,  inf.  p.  1243. 

In  Be  FincUav,  32  Oh.  D.  221,  641,  the  Bank  of  England  declined  to  act 
upon  an  order  declaring  the  infant  a  trustee  of  stock,  standing  in  his  name 
and  applicable  for  his  maintenance,  and  vesting  the  right  to  transfer  it,  and 
the  onler  was  confined  to  vesting  the  right  to  receive  the  dividends  in  the 
guardian ;  and  in  i2«  Kemp,  59  L.  T.  209 ;  36  W.  R.  729 ;  W.  N.  (88)  138, 
ike  Bank  declined  to  act  on  an  order  for  accumulating  the  dividends,  and 
the  order  made  was  for  payment  of  the  dividends  to  the  trustees  of  the  will 
under  which  the  infant  was  entitled,  to  be  by  them  applied  for  her  benefit; 
bat  see  now  National  Debt  Stockholders*  BeUef  Act,  1892  (55  &  56  Y.  c.  39), 
s.  3,  tnf,  p.  1254. 

The  following  persons  also  have  been  held  to  be  trustees  within  the  Act 
without  suit  for  declaring  them  so :— 

— ^trustees  of  a  composition  deed :  Be  Price,  6  Eq.  460 ;  Be  Bache,  W.  N.  (68) 
223 ;  of  a  deed  registered  under  the  Bankruptcy  Act|  1861 :  Be  Doniethorpe, 
10  Gh.  55 ;  and  a  oankrupt's  assignee  :  Be  Joyce,  2  Eq.  576 ; 

— a  vendor  of  copyholds  who  has  covenanted  to  surrender  and  received  the 
price :  Be  Collingwood,  6  W.  B.  536 ;  though  there  was  no  trust  until  admit- 
tance declared :  Be  Cuming,  5  Ch.  72.  The  customary  heir  of  a  covenantor 
to  surrender  copyholds :  Be  Bradley^ a  Settled  Estates,  34  W.  B.  140 ;  54 
L.  T.  43. 

— ^vendors  of  land  generally  where  there  is  no  dispute  as  to  title  or  contract: 
Be  Lowry,  15  Eq.  78  ;  Warrender  v.  Foster,  inf,  p.  1272 ;  Be  Bussell,  12  Jur, 
N.  S.  224;  35  L.  J.  Ch.  461 ;  or  the  contract  nas  been  executed :  Be  Cuming, 
5  Ch.  72 ;  Be  Colling,  32  Ch.  D.  333,  C.  A. ;  ife  Bradley,  54  L.  T.  43 ;  34 
W.  B.  140 ;  or  been  the  subject  of  an  award :  Be  Taylor,  W.  N.  (66)  5 ;  but 
where  the  right  is  not  clear  it  must  first  be  established  in  an  action :  Be  Car^ 
penter,  Kay,  418 ;  Be  Weeding,  4  Jur.  N.  S.  707 ;  Be  Faulder,  W.  N.  (66)  83; 
Be  Colling,  sup, ;  and  see  Smith  v.  Hibhard,  2  Dick.  730 ; 

—a  vendor :  Be  Angelo,  5  D.  &  S.  278 ;  or  other  constructive  trustee  of 
stock  or  shares  or  legacies :  Be  Lavies,  12  Eq.  214 ; 

— the  infant  heir  of  an  heir  who  had  elected  to  take  under  a  will :  Dewar 
V.  MaUland,  2  Eq.  834. 

Where  land  purchased  hj  a  oo.  was  conveyed  to  their  secretary  as  absolute 
owner,  the  Court  doubted  its  jurisdiction  to  appoint  a  new  trustee  in  his 
place  until  the  trusteeship  had  been  established  in  an  action :  Be  Martin, 
W.  N.  (86)  183. 

As  to  the  heir  of  a  testator  whose  trustees  all  died  in  his  lifetime,  v.  inf. 
p.  1256. 


DEVOLtrnoN  OP  tbttst  and  moetqaob  estates. 

A  bluest  of  '*  securities  for  money  "  to  the  exors,  passed  an  estate  mort* 
gaged  in  fee,  and  no  order  was  necessary  to  vest  it  in  them :  Be  King,  5  D.  & 
S.  614 ;  and  see  i^e  Field,  9  Ha.  414 ;  Knight  v.  Bobinson,  2  K.  &  J.  503 ;  Be 
Williams,  5  D.  &  S.  515 ;  but  see  i2«  Cantley,  17  Jur.  124 ;  22  L.  J.  Ch. 
391 ;  1  W.  B.  158 ;  and  Smith  v.  Boucher,  1  Sm.  &  G.  72 ;  a  general  devise 
to  an  ascertained  dass  did  not  pass  trust  estates :  Be  Finney,  3  QiS.  465. 

And  as  to  when  the  legal  estate  in  trust  and  mortgaged  estates  passes,  see 
1  Jarm.  658 ;  Lord  Braybrooke  v.  Inskip,  8  Yes.  417 ;  Se  Packman,  1  Ch.  D. 
214;  Be  Brown  and  Sibley's  Contract,  3  Ch.  D.  156;  Be  Smith,  4  Oh.  D.  70; 
Lewin,  243  et  seq. 

By  tiie  Yendor  and  Purchaser  Act,  1874,  s.  4,  the  legal  pers.  represves  of 
a  mortgagee  of  a  freehold  estate,  or  of  a  copyhold  estate  to  which  the  mort- 
gagee had  been  admitted  might,  on  payment  of  aU  sums  secured  by  the 
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mort^ige,  conyey  or  surrender  the  XDortgaged  estate,  whether  the  mortgage 
were  in  form  an  assurance  subject  to  r^emption  or  an  assurance  upon 
trust. 

And  by  the  Land  Transfer  Act,  1875  (38  &  39  Y.  c.  87),  &  48  (amending 
the  Vendor  and  Purchaser  Act,  1874,  s.  5),  hereditaments  wim  an  un- 
registered title  vested  in  fee  simple  in  any  bm  trustee  dying  intestate  after 
1  Jan.  1876,  shall  devolye  on  his  legal  }>ers.  represves  like  chattels  real. 

The  legal  estate  of  a  bare  trustee  dying  while  the  Vendor  and  Purchaser 
Act,  1874«  s.  5,  was  in  operation  (from  7tn  Aug.  1874,  to  1st  Jan.  1876),  and 
no  conveyance  of  it  having  been  made  under  uiat  section  before  Jan.  1876, 
devolved  on  his  heir :  Chriatte  v.  Ovington,  1  Ch.  D.  279 ;  and  as  to  tiie 
meaning  of  the  expression  *'  bare  trustee,"  see  S.  C  ;  and  Re  Docwra,  D,  v. 
Faith,  29  Ch.  D.  693;  He  Cunningham  and  Frayling,  (1891)  2  Ch.  667; 
following  Christie  v.  Ovington,  and  not  following  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  9  Ch.  D.  582 ;  Lewin,  236  n.  But  see  London  and 
County  Bank  v.  Ooddard,  (1897)  1  Ch.  642,  to  the  same  effect  as  Morgan  y. 
Swansea  Urban  Authority f  9  Ch.  D.  582. 


DKyOLTjnON  T72a)SB  OONVEYAiraNO,  COPYHOLD,  AND  JJHTD  TRAXSTER  ACTS. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  the  last^mentioned 
enactment  is  repealed  m  the  case  of  deaths  occurring  after  the  31st  Dec. 
1881 ;  and  it  is  provided  (sect.  30),  *' where  an  estate  or  interest  of  inherit- 
ance, or  limited  to  the  heir  as  special  occupant,  in  any  tenements  or  here- 
ditaments, corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his  death,  notwithstanoing 
any  testamentary  disposition,  devolve  to  and  become  vested  in  his  pers. 
represves  or  represve  m>m  time  to  time,  in  like  manner  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him ;  and  accordingly  all  the  like  powers, 
for  one  only  of  several  joint  pers.  represves,  as  well  as  for  a  single  pers. 
represve,  and  for  all  the  pers.  represves  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  pers.  represves  or  represve 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to  all  the  like 
rights,  equities,  and  obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  hiTn ;  and  for  the  purposes  of  this  section  the  pers.  represves  for  the 
time  being  of  the  deceased  shall  be  deemed  in  law  Ids  heirs  and  assigns 
within  the  meaning  of  all  trusts  and  powers."  This  section  applied  to  copy- 
holds :  Be  Hughes,  W.  N.  (84)  53 ;  but  by  the  Copyhold  Act  (57  &  58- V.  c.  46), 
s.  88,  it  is  provided  that  the  section  **  shall  not  apply  to  land  of  copyhold 
or  customary  tenure  vested  in  the  tenant  on  the  Court  rolls  on  trust  or  by 
way  of  mortgage."  This  enactment  replaces  sect.  45  of  the  Copyhold  Act, 
1887  (50  &  51  V.  c.  73),  which  was  held  to  be  retrospective,  so  that  the  legal 
estate  in  copyholds  which  had  devolved  upon  the  personal  representatives  of 
a  sole  trustee  dying  after  the  31st  December,  1881,  and  before  the  passing  of 
the  Act  of  1887,  was  divested  from  them,  and  vested  in  the  customary  heir 
or  devisee,  but  the  validity  of  any  disposition  previously  made  by  such 
representatives  was  unaffected :  Be  MilCs  Trusts,  37  Ch.  D.  312 ;  S,  C,  on 
appeal,  40  Ch.  D.  14  (where,  however,  there  was  no  decision  upon  this  point, 
but  see  the  queries  of  Lindley,  L.  J.,  at  p.  18). 

By  the  Land  Transfer  Act,  1897  (60  &  61  Y.  c.  65)  s.  1,  sub-s.  1,  **  where 
real  estate  is  vested  in  any  person  "  dying  on  or  after  1st  January,  1898, 
**  without  a  right  in  any  other  person  to  take  by  smvivorship,  it  snail,  on 
his  death,  notwithstanding  any  testamentary  disposition,  devolve  to  and 


become  vested  in  his  pers.  represves  or  represve  from  time  to  time  as  if  it 
were  a  chattel  real  vesting  in  them  or  him,  but  the  expression  **  real  estate  " 
is  not  to  be  **  deemed  to  include  land  of  copyhold  tenure  or  customary  free- 
hold in  any  case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor 
is  necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant," 
sub-s.  4.    As  to  the  effect  of  the  section,  see  Brickdale,  235  et  seq. 
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JTTRISDIcnON  OP  HIGH  COniT. 


The  exclusive  jurisdiction  of  the  Court  of  Chancery  under  the  Trustee  Acts 
is  assigned  to  the  Ch.  Div. :  Jud  Act,  1873,  s.  34  (2)  (3).  The  Trustee  Act, 
1893,  ooes  not  extend  to  Scotland  (see  s.  52);  but  by  the  Trustee  Act,  1894 
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(57  Y.  c.  10),  8.  2,  the  powers  conferred  on  the  High  Court  in  Ene^land  by 
sect.  41  of  the  Trustee  Act,  1893,  to  make  vesting  orders  as  to  all  hud  ana 
personal  estate  in  Her  Majesty's  dominions  except  Scotland,  are  also  giyen 
to  and  may  be  exercised  by  uie  High  Court  in  Ireland.  As  to  lands  in 
Ireland,  see  Be  HewiU,  6  W.  R.  637 ;  Be  TaiU,  W.  N.  (70)  257 ;  Be  Steele, 
Gold  V.  Brennan,  63  L.  T.  716 ;  W.  N.  (85)  218 ;  and  that  the  Judges  of  the 
Court  of  Appeal  in  Lunacy  under  their  twofold  jurisdiction  can  appoint  new 
trustees  and  make  vesting  orders  as  to  property  in  Ireland,  see  Be  Smythy 
55  L.  T.  37  ;  34  W.  E,  493 ;  Be  Hodgson,  11  Ch.  D.  888,  C.  A. ;  Be  LamoUe, 
4  Ch.  D.  326,  C.  A. ;  or  as  to  lands  in  Canada,  Be  Oroom,  11  L.  T.  336 ;  Be 
Schofieldy  24  L.  T.  322,  where  an  order  was  made  vesting  the  lands  in  the  sole 
c.  q,  t. 


JTJBISDIOnOX  IN  TATSACY, 

By  the  Lunacy  Act,  1890  (53  Y.  c.  5),  s.  342,  certain  sections  of  the 
Trustee  Acts  of  1850  and  1852  were  repealed,  and  powers  of  making  vesting 
orders  (see  sects.  133 — 140),  appointing  new  trustees  (sect.  141),  and  awarding 
costs  (sect.  142),  similar  to  and  in  substitution  for  those  given  by  the  Trustee 
Acts,  are  conferred  on  the  **  Judge  in  Limacy,"  whose  jurisdiction  (sect.  108) 
is  to  be  exercised  by  the  Lord  Chancellor  for  the  time  being  entrusted  by  the 
si^  manual  of  Her  Majesty  with  the  care,  &c.  of-  lunatics,  acting  alone  or 
jomtly  with  any  one  or  more  of  the  Judges  of  the  Supreme  Court  so  entrusted, 
or  by  any  one  or  more  of  such  Judges ;  and  v,  in/,  p.  1259. 


JXTBISDICnON  OF  PALATIKE  AKD  00ITNT7  OOX7BT8. 

By  the  Trustee  Act,  1893,  s.  46,  *'  the  |)rovisions  of  this^  Act  with  resj)ect 
to  the  High  Court  shall,  in  their  application  to  cases  within  the  jurisdiction 
of  a  palatine  court  or  county  court,  include  that  court,  and  the  procedure 
under  this  Act  in  palatine  courts  and  county  courts  shall  be  in  accordance 
with  the  Acts  and  rules  regulating  the  procedure  of  those  courts.'' 

By  the  Chancery  of  Lancaster  Act,  1890  (53  &  54  Y.  c.  23),  the  Court  of 
Ch^cery  of  the  County  Palatine  of  Lancaster  shall  from  and  after  the 
passing  pf  that  Act,  as  regards  all  persons,  bodies  corporate,  and  property 
within  or  becoming  subject  to  its  jurisdiction,  have  and  exercise  the  like 
powers  and  jurisdiction,  and  in  a  similar  manner,  and  subject  to  the  same 
restrictions  in  all  respects,  as  the  High  Court  in  its  Chancery  Division  now 
has  and  exercises,  or  may,  under  or  by  virtue  of  any  Act  of  Parliament  here- 
after pajBsed,  and  not  expressly  enacting  to  the  contrary  thereof,  have  and 
exercise,  in  respect  of  all  persons,  bodies  corporate,  and  property  within  its 
jurisdiction. 

It  has  no  jurisdiction  in  Lunacy  under  the  Trustee  Acts :  Be  Ormerod, 
3  D.  &  J.  249. 

Where  a  lunatic,  illegitimate  and  unmarried,  was  resident  in  the  County 
Palatine,  and  part  of  the  property  consisted  of  copyholds  held  of  the  Duchy, 
the  A.  Q-.  of  the  Duchy  was  not  entitled  to  attend  proceedings,  the  rights  of 
the  Crown  being  sufficiently  represented  by  the  Queen's  A.  Q.,  who  had  leave 
to  attend :  Be  Kershaw,  21  Ch.  D.  613,  C.  A. 

As  to  what  orders  must  be  made  in  Lunacy,  and  what  can  be  made  in 
Chancery  only,  v.  inf,  pp.  1259,  1260. 


COTTNTT  PALATINE  OOUBT  OF  DtTBHAM. 

B^  the  Palatine  Court  of  Durham  Act,  1889  (52  &  53  Y.  o.  47),  s.  8,  it  is 
provided  that  '*  all  the  powers  and  authorities  under  the  Trustee  Act,  1850, 
and  by  the  Act  of  the  fifteenth  and  sixteenth  years  of  the  Queen,  chapter 
fifty-five,  exerciseable  by  Her  Majesty's  Hiffh  Courts  of  Justice,  and  all  the 
provifiioiis  therein  contained,  shall  and  may  be  exercised  in  like  manner  by 
tiie  Pe^tme  Court  with  respect  to  all  lands  and  personal  estate  within  the 
County  Palatine :  provided  always,  that  no  person  who  is  anywhere  within 

voii.  n.  4  k 
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the  limits  of  the  jmiadiction  of  the  said  High  Court  shall  be  deemed  by  the 
Palatine  Court  to  be  an  absent  trustee  or  mortgagee  within  the  meaning  of 
the  said  Aots." 

County  Courts  can  now  make  orders  under  the  Trustee  Act  when  the 
Talue  or  amount  of  trust  property  does  not  exceed  500/. :  51  &  52  Y.  c  43, 
8.  67 ;  and  see  the  County  Court  Bules,  1889  and  1892. 


AFPOnmOSNT  OF  NKVf  TBX7STEES. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  25,  "  (1)  The  High  CoTirt 
may,  wheneyer  it  is  expedient  to  appoint  a  new  trustee  or  new  trustees,  and 
it  is  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the  assist- 
ance of  the  Court,  make  an  order  for  the  appointment  of  a  new  trustee  or 
new  trustees,  either  in  substitution  for  or  in  addition  to  any  existing  trustee 
or  trustees,  or  although  there  is  no  existing  trustee.  In  particular,  and 
without  prejudice  to  the  generality  of  the  foregoing  provision,  the  Court 
may  make  an  order  for  the  appointment  of  a  new  trustee  in  substitution  for 
a  trustee  who  is  convicted  of  felony,  or  is  a  bankrupt.  (2)  An  order  under 
this  section,  and  any  consequential  vesting  order  or  conveyance,  shall  not 
operate  further  or  otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  imder  any  power  for  that 
purpose  contained  in  any  instrument  would  have  operated.  (3)  Nothing  in 
this  section  shall  give  power  to  appoint  an  exor  or  admor." 

By  sect.  37,  **  Every  trustee  appointed  by  a  Court  of  competent  jurisdiction 
shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act  as  if  he  had  been  originallj 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  trust."  This 
enactment  replaces  sect.  33  of  the  Trustee  Act,  1850,  and  sect.  33  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881.  The  former  section  provided 
that  the  new  trustee  should  have  the  same  rights  and  powers  as  he  '*  would 
have  had  if  appointed  by  decree  in  a  suit  duly  instituted.'* 

As  to  who  are  trustees  within  the  Act,  v.  aup,^  pp.  1218,  1219. 

Letters  of  admon  were  granted  to  a  new  trustee  appointed  by  the  Court : 
Wood/all  V.  Arhuthnot,  L.  B.  3  P.  &  M.  108 ;  i?«  Mxtndel,  8  W.  E.  683 ; 
6  Jut.  N.  S.  880  ;  2  L.  T.  653 ;  Re  Morris,  4  N.  B.  480 ;  -Be  Carsm,  W.  N. 
(67)  32 ;  Be  Clayy  W.  N.  (73)  129 ;  Re  Driver,  19  Eq.  352. 


APPOHmiENT  WHJ^  MADE  BY  CX)UET. 

Formerly  in  some  cases,  where  trustees  had  already  been  appointed  under 
a  power,  the  Court  has  appointed  them  again  for  the  purpose  of  making  a 
vesting  order,  but  these  cases  must  now  be  treated  as  overruled,  and  the 
Court  now  declines  to  reappoint  trustees,  the  validitv  of  whose  appointment 
is  not  in  doubt :  Re  Vicat,  33  Ch.  D.  103,  C.  A. ;  Re  Dewhiret,  33  Ch.  D.  416, 
C.  A. ;  and  see  Re  Gardiner,  33  Ch.  D.  590 ;  and  see  Lewin,  801. 

A  new  trustee  may  be  appointed  in  the  place  of  one  incapable  of  acting 
through  age  or  infirmity:  Re  Lemann^a  Trusts,  22  Ch.  D.  633;  Re  Phelps* 
Settlement  Trusts,  31  Ch.  D.  351,  C.  A. ;  and  see  Re  Barber,  39  Ch.  D.  187, 
C.  A. ;  or  permanent  residence  abroad :  BignoWs  Trusts,  L.  B.  7  Ch.  223. 

Where  there  was  a  dispute  as  to  where  the  legal  estet^  was,  new  trustees 
were  appointed,  though  there  was  a  decree  for  admon  and  a  receiver :  Reeve$ 
V.  Neville,  10  W.  B.  335.  So  also  where  the  trusteeship  was  a  mere  office 
with  a  power  of  sale  attached :  Re  Boyce,  4  D.  J.  &  S.  205. 

The  Court  refused  to  appoint  where  there  was  a  power  to  appoint,  and 
the  donee  was  willing  to  execute  it,  although  it  was  alleged  he  intended  to 
act  comiptljr:  Re  Hod^on,  9  Ha.  118;  and  so,  where  the  sole  existing 
trustee  is  desirous  of  exercising  his  statutory  power  under  sect.  31  of  the 
Conveyancing  Act,  1881,  the  Court  has  no  jurisdiction  to  make  an  appoint- 
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ment  agamst  his  will,  though  he  has  no  beneficial  interest,  and  the  majority 
of  the  es.  q,  i,  desire  the  appointment:  Be  HigginbcUom^  (1892)  3  Oh.  132 ; 
but  where  two  trustees  were  desirous  of  retiring,  and  it  was  doubtful 
whether  the  power  of  appointing  new  trustees  in  the  settlement  applied  to 
the  case,  it  was  deemed  expedient-  to  appoint  new  trustees :  Re  Woodgate'8 
Settlement,  5  W.  E.  448 ;  Be  Armstrong's  SetHementy  lb. 

Bat  the  Court  appointed  where  the  donees  of  a  power  to  appoint  trustees 
were  in  India :  Be  Hwmphry^  1  Jur.  N.  S.  921.  And  where  the  power  of 
appointment  was  vested  in  husband  and  wife  jointly,  and  the  wife  had 
ootained  a  judicial  separation,  and  the  husband  was  resident  abroad :  Be 
Somerset,  W.  N.  ^87)  122.  Where  there  is  a  power  of  appointing,  which  the 
donees  are  unwilling  to  exercise,  the  petition  should  so  state :  Be  SuUon, 
W.  N.  (85)  122. 

Where  a  Testing  order  also  is  required  (as  where  one  trustee  had  beoome 
a  lunatic,  though  there  was  a  power  to  appoint  on  the  incapacity  of  a 
trustee),  the  Court,  to  saye  expense,  has  appomted  new  trustees,  and  made  a 
Testing  order :  Be  Davies,  3  Mao.  &  G.  278 ;  Be  Cooper,  4  W.  E.  729 ;  Be 
Chauncey,  14  W.  E.  849 ;  Be  Manning,  X&j,  xxyiii.,  and  cases,  inf.  p.  1227. 

As  to  the  appointment  of  new  trustees  in  the  place  of  lunatics,  v,  inf, 
p.  1228. 

The  mere  fact  that  the  person  whose  consent  to  the  appointment  of  trustees 
is  requisite,  is  lunatic,  is  not  a  ground  for  application  in  Lunacy  to  appoint 
them ;  the  application  should  be  for  an  order  authorizing  the  committee  to 
consent  to  an  appointment :  Be  Garrod,  31  Ch.  D.  164,  0.  A. 

The  fact  that  a  sole  trustee  who  was  qualified  to  act  desired  to  be  die- 
Ghar^;ed,  and  proposed  to  lodjro  the  fund  in  Court  unless  new  trustees  were 
appomted,  was  held  not  a  sufficient  case  of  expediency :  Be  Neshxtt,  19  L.  E. 
Ir.  609. 

The  proTision  empowering  the  Court  to  appoint,  *'  although  there  is  no 
existing  trustee,''  was  inserted  in  sect.  9  of  the  Act  of  1852,  in  order  to 
remoTe  a  doubt  which  had  been  entertained  under  the  Act  of  1850 :  see  i20 
TyUi'e  Trust,  5  De  G.  &  8m.  66 ;  ite  Hazeldine,  16  Jur.  853 ;  Be  Frosfa 
SeUlement,  15  Jur.  644. 

Where  the  three  trustees  appointed  by  a  testator  died  in  his  lifetime,  the 
Court  appointed  new  trustees :  Be  8mirthtvaite*8  Trusts,  11  L.  E.  Eq.  251; 
but  as  tae  power  is  only  to  appoint  a  ** new"  trustee  or  trustees,  the  Court 
would  appear  to  haTe  no  jurisdiction  under  the  statute  (though  it  may  haye 
inherent  jurisdiction)  to  make  an  appointment  where  no  trustees  have  been 
appointed  by  the  testator,  unless  tne  circumstances  are  such  that  the  exor 
or  heir  may  be  deemed  a  constructiye  trustee :  Be  Davie*  Trusts,  12  L.  E. 
Eq.  214 ;  Be  Moore,  21  Ch.  D.  778 ;  and  see  Be  GilleU's  Trusts,  25  W.  E. 
23.  As  to  inherent  jurisdiction  independently  of  the  Act,  see  Dodhin  y. 
Brunt,  6  L.  E.  Eq.  680. 

In  Be  Williams,  36  Ch.  D.  231,  the  legal  estate  devolyed  on  the  heiress, 
who  died  after  the  Conveyancing  Act,  1881,  and  the  Court,  without  requiring 
representation  to  be  taken  out  to  her,  made  an  order  vesting  the  property 
for  all  such  estate  as  was  vested  in  her  at  the  time  of  her  death. 

In  Davis  v.  Chanter,  4  Jur.  N.  8.  272 ;  6  W.  E.  416 ;  27  L.  J.  Ch.  677  ;  the 
Court  appointed  a  trustee  of  a  term,  the  last  trustee  of  which  had  died  in 
1799,  to  save  the  expense  of  procuring  representation ;  and  in  Be  Maithews, 
2  W.  E.  85,  where  no  admon  had  been  taken  out ;  and  see  Be  Herhert, 
8  W.  E.  272. 

The  Court  appointed  a  new  trustee,  though  there  had  been  a  breach  of 
trust  by  an  unauthorized  investment;  but  it  would  not  transfer  the  property: 
Be  Harrison,  22  L.  J.  Ch.  69. 

The  Lords  Justices  in  Lunacy  have  power  to  appoint  new  trustees  of  the 
win  of  a  deceased  lunatic  when  the  trustees  named  in  the  will  have  died  in 
the  lifetime  of  the  lunatic,  such  appointment  being  necessary  in  order  to  get 
rid  of  funds  lying  in  Court  to  the  credit  of  the  account  of  the  real  estate  of 
the  lunatic :  Be  Orde,  24  Ch.  D.  271,  C.  A. 

Where  in  an  action  judgment  was  given  removing  a  trustee  who  was  of 
unsound  mind,  the  Court  declined  to  make  a  vesting  order  under  sect.  34,  as 
application  ot^ht  to  be  made  in  Lunacy :  Be  Martin,  Land  Improvement  Co* 
Y.  M,,  34  Ch.  D.  618 ;  Be  Barber,  39  Ch.  D.  187,  C.  A. 

As  to  mode  of  application,  and  who  may  apply,  v.  in/,  pp.  1264,  1266. 
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Where  one  of  two  tmsteoB  for  sale  was  an  infant,  a  new  tmstee  was 
appointed,  and  the  estate  was  Tested  in  him  jointly  with  the  adult  trustee : 
Re  Porter,  2  Jur.  N.  S.  349 ;  4  W.  E.  417 ;  25  L.  J.  Ch.  482 ;  Be  GarUide, 
1  W.  B.  196,  where  the  infant  trustee  had  a  beneficial  interest.  But  the 
order  should  be  without  prejudice  to  any  application  by  the  infant,  on  coming 
of  age,  to  be  restored  to  the  trusteeship :  Be  Shelmerdinef  33  L.  J.  Ch.  474 ; 
Be  Brunt,  W.  N.  (83)  p.  220 ;  Be  Tallattre,  W.  N.  (85)  p.  191. 

In  Be  Mais,  16  Jur.  608,  Y.-C.  K.,  after  conferring  with  the  other  Judges, 
refused  to  appoint  a  new  trustee  in  the  place  of  one  who  had  gone  to 
Jamaica ;  nor  will  the  Court  appoint  a  new  trustee  in  place  of  one  willing 
to  continue,  but  of  adyanced  age:  Be  Hodeon,  9  Ha.  118;  15  Jur.  552. 
** Depart  the  United  Kingdom  did  not  mean  a  temporary  absence:  i2e 
The  Moravian  Society,  26  Beay.  101,  103,  n. ;  and  see  Re  Walker;  Dummert 
T.  Barrow,  (1901)  1  Ch.  259,  sup,  p.  1206.  But  a  trustee,  who  was  of 
unsound  mind,  though  not  found  a  lunatic,  was  "  unable  to  act  *' :  Be  East, 
8  Ch.  735 ;  and  see  Be  Dawson,  3  N.  B.  397  ;  Be  Drvsdcde,  30  L.  J.  Ch.  612 ; 
7  Jur.  N.  S.  667 ;  4  L.  T.  454 ;  9  W.  B.  428 ;  and  one  who  had  been  for 
twenty  years  liying  abroad  in  business  was  held  ''incapable"  to  act: 
MennardY.  Welford,  IS.  &  Q.  426;  but  not  one  who  had  ^ne  to  China: 
Withington  y.  W,,  16  Sim.  104.  Where,  howeyer,  a  trustee  is  permanently 
residing  abroad,  and  the  case  is  not  within  the  words  of  the  power,  a  new 
trustee  may  be  appointed  by  the  Court :  Be  Bigndd,  7  Ch.  223. 

Trustees  were  appointed  of  a  fund  standing  in  the  name  of  a  corporate 
body  which  had  ceased  to  exist:  K,  of  Hanover  y.  Bank  of  E,,  8  Eq.  550, 
«up.  p.  1217 ;  and  new  trustees  of  a  composition  deed :  Be  Price,  6  Eq.  460; 
and  m  place  of  one  appointed  under  the  Bankruptcy  Act,  1861,  s.  110 :  Be 
Baphael,  9  Eq.  233. 

As  to  the  statutory  power  to  appoint  new  trustees  under  the  Trustee  Act, 
1893,  s.  10,  V.  sup.  p.  1205. 

There  is  no  jurisdiction  under  the  Trustee  Acts  to  remoye  a  trustee  for 
misconduct :  Be  Blanchard,  3  D.  F.  &  J.  131 ;  i^  Hodson,  sup, ;  Be  Combs, 
51  L.  T.  45 ;  Lewin,  801 ;  and  where  it  was  alleged  that  a  trustee  was  of 
unsound  mind,  but  the  insanity  was  disputed,  the  Court  refused  to  mi^e  an 
order  remoying  him  against  his  wdU :  Be  Combs,  sup. 


BAITKBTTPT  0&  OONyiOT  TBTTBTBB. 

Sect.  25  of  the  Act  of  1893  (v.  sup.  p.  1222)  expressly  empowers  the 
Court  to  make  an  order  for  the  appointment  of  a  new  trustee  in  substitution 
for  a  trustee  who  is  conyicted  of  felony  or  is  a  bankrupt,  but  does  not,  as 
regards  a  bankrupt  trustee,  introduce  the  words  '*  whether  yoluntaiily  re- 
signing or  not,"  which  were  contained  in  the  repealed  sect.  147  of  the 
Bankruptcy  Act,  1883.  It  is  a})prehended,  howeyer,  that  the  words  of  the 
section  are  sufficient  to  confer  jurisdiction  on  the  Court  to  remoye  a  bankrupt 
trustee  against  his  will :  see  Coombes  y.  Brookes,  12  L.  B.  Eq.  61 ;  Be  Adams* 
Trusts,  12  Ch.  D.  634.  In  Be  Foster's  Trusts,  55  L.  T.  479,  a  bankrupt 
trustee  who  had  obtained  his  discharge  was  remoyed  on  the  application  of 
his  co-trustee,  who  was  also  a  beneficiary,  although  the  application  was 
opposed  by  beneficiaries  entitled  to  larger  shares  than  the  Petr. 

It  is  the  duty  of  the  Court  to  remoye  the  bankrupt,  although  not  charged 
with  misconduct,  except  under  special  circumstances :  Be  Barker,  1  Ch.  D. 
43 ;  and  this  rule  applies  to  a  debtor  liquidating  by  arrangement :  Adams* 
TrusU,  12  Ch.  D.  634. 

And  the  fact  that  the  bankruptcy  is  recent  is  a  ground  for  such  remoyal : 
8.  C;  Be  Foster,  55  L.  T.  479,  v.  sup. 

The  Court  has  jurisdiction  either  upon  summons  or  petition  to  appoint  a 
new  trustee  in  substitution  for  one  conyicted  of  felony  or  bankrupt,  but  the 
exercise  of  the  jurisdiction  depends  on  the  circumstaiices  of  each  particular 
case  :  Be  Dawson*s  TrusU,  W.  N.  (99)  p.  134. 

The  15  &  16  Y.  Q.  55,  s.  8,  authorized  the  appointment  of  a  new  trustee  in 
place  of  a  trustee  conyicted  of  felony ;  and  see  33  &  34  Y.  o.  23,  abolishing 
forfeiture  for  felony,  and  enabling  the  Crown  to  appoint  an  admor  in  whom 
a  conyict's  property  shall  yest,  and  reyert  to  him  on  tiie  completion  of  his 
sentence. 
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PSBFOEICAKOE  OF  DUTIES  OF  EXEOUTOB. 

The  oonclnding  sub-sect,  of  sect.  25  (of  the  Trustee  Act,  1893),  providing 
that  nothing  contained  in  the  section  shall  ^ye  power  to  appoint  an  exor  or 
admor,  is  a  new  enactment.  It  must  be  read  m  connection  with  the  definition, 
and  so  read,  the  effect  of  it  appears  to  be  that  the  Court  cannot  appoint  a 
trustee  to  perform  duties  which  belong  not  to  the  office  of  a  trustee,  but  only 
to  that  of  an  exor,  but  tthat  when  the  estate  is  cleared  by  payment  of  debts 
and  the  exor  assumes  the  character  of  trustee,  a  new  trustee  may,  in  a  fit 
case,  be  appointed  in  his  place :  see  fkdon  v.  Daines,  W.  N.  (94)  p.  32. 
Under  the  former  Acts  it  had  been  held  by  Kay,  J.^iaBe  Moore,  21  Oh.  D. 
778,  that  the  Court  had  jurisdiction  to  appoint  a  trustee  to  perform  executorial 
duties,  but  this  decision  was  doubted  by  Cotton,  It,  J,,  in  Be  WiUey,  W.  N. 
(90)  p.  1. 

As  to  removal  of  exor  and  appointment  of  judicial  trustee,  v,  inf,  p.  1278. 

NT7MBEB  OF  TBT7STEES  TO  BE  APPOINTED. 

The  Court,  on  an  allegation  that  the  trust  was  almost  wound  up,  appointed 
two  in  place  of  three :  ^e  Marriott,  W.  N.  (68)  215 ;  and  one  tniBtee  only  in 
place  of  one  originally  appointed  by  a  will :  Re  Reynault,  16  Jur.  233. 

But  generally  the  Court  will  not  leave  tiie  admon  to  a  sole  trustee,  though 
there  was  only  one  originally :  Be  TunataU,  4  Dr.  &  S.  421 ;  Be  Dickinson, 
1  Jut.  N.  S.  724 ;  and  where  the  will  only  appointed  one,  reversioners  were 
entitled  to  have  another  added,  but  at  their  own  cost :  Be  Brackenhury,  10 
Eq,45. 

The  Court  appointed  two  in  place  of  three :  Bvlkeley  v  E,  Eglinton,  1  Jur. 
N.  S.  994 ;  ana  wiiere  one  of  inree  wicked  to  retire,  and  a  successor  could  not 
be  found,  and  there  was  power  to  reduce  the  number,  the  other  two  were 
appointed  sole  trustees  in  place  of  the  three :  Be  Stokes,  13  £q.  333 ;  and  this 
decision  was  followed  in  subsequent  cases :  Be  Ear  ford,  13  Ch.  D.  135;  Be 
Shepperdson,  49  L,  J.  Ch.  619 ;  Be  Northorp,  29  W.  B.  134 ;  and  see  Be  Fowler's 
Trusts,  55  L.  T.  546.  This  practice  of  the  Court  was  arrested  by  the  case  of 
Re  Colytr,  50  L.  J.  Ch.  479,  in  which  the  Court,  on  a  Lunacy  petition, 
declined  to  follow  it,  and  thenceforth  the  whole  number  of  trustees  was 
required  to  be  filled  up :  Be  Aston,  23  Ch.  D.  217,  C.  A.  (where  Jessel,  M.  E., 
while  adhering  to  his  decision  in  Be  Harford,  declined  to  follow  it  in  order  to 
avoid  a  oonfict  of  decisions) ;  Be  Lamb,  28  Ch.  D.  77 ;  -Be  Gardiner,  33  Ch.  D. 
590 ;  except  in  cases  where  the  whole  fund  was  immediately  divisible :  Be 
Martyn ;  Be  ToutCs  Will,  26  Ch.  D.  745,  C.  A, ;  Be  Lamb,  sup, ;  but  since 
the  iSrustee  Act,  1893,  orders  have  been  made  both  in  Chancery  and  in  Lunacy 
vesting  trust  property  in  three  continuing  trustees  where  four  were  origiaally 
appointed:  Be  Leon,  (1892)  1  Ch.  348,  0.  A.;  Be  Lees'  Settlement,  (1896)2 
Ck  508 ;  and  see  Dugmore  v.  Suffield,  W.  N.  (96)  p.  50 ;  ^  Frice,  W.  N. 
(94)  p.  169 ;  and  in  two  where  there  were  originally  three :  Be  Fitzherberfs 
Settlement,  "W.  N.  (98)  58 ;  and  quoere  whether  now  two  trustees  are  not  a 
sufficient  ntimber  in  all  ordinary  cases :  Lewin,  803,  n. 

Where  on  action  was  pending  to  execute  the  trusts,  and  no  new  trustee 
could  be  found,  the  Coirrt  accepted  an  undertaking  from  the  continuing 
trustees  to  bring  the  trust  funds  immediately  into  Court  in  the  action :  Davies 
V.  Hodgson,  32  Ch.  D.  225. 

WHO  MAY  BE  APPOINTED  TBT7STEES. 

Eelations  of  the  cs,  q,  t,  are  objectionable :  Wilding  v.  Bolder,  21  Beav. 
222;  and  see  Be  Feak^s  Settled  Estates,  (1894)  3  Ch.  520  (where  the  Court 
was  reluctant  to  repose  powers  in  two  trustees,  widow  and  spinster) ;  and 
women,  though  unmarried,  are  not  generally  appointed :  Lewin,  40,  41 ;  but 
in  Re  Berkely,  B.  t.B.,9  Ch.  720,  a  married  woman,  a  relation  of  the  cs,  q,  t,, 
was  appointed  in  the  absence  of  any  other  suitable  person :  and  see  Barnes  v. 
Addy,  9  Ch.  244 ;  and  under  the  Settled  Land  Acts  the  Court  has  declined  to 
appoint  two  brothers  trustees :  Be  KnowU's  Settled  Estates,  27  Ch.  D.  707 ; 
V.  inf.  Chap.  XLV.,  "  Settlement." 

Under  special  droumstances  ca,  a,  t,  have  been  appointed :  Be  Conybeare, 
1  W.  B.  458;  Lewin,  41;  so  in  &  Boskell,  28  April,  1860,  a  c  g.  t  was 
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appointed  troBtee  with  two  others  at  the  request  6i  seTeral  of  the  adnlt 
c3,  q.  t :  Be  CutiiBy  Ir.  B.  5  £q.  429 ;  and  the  appointment  out  of  Court  of 
BucceasiYe  tenants  for  life  as  trustees  was  held  good :  ForsUr  y.  Abraham, 
17  Eq.  351. 

The  tenant  for  life  was  appointed  a  trustee  where  the  trusts  were  onerous, 
and  no  other  person  could  be  induced  to  act :  Eosp,  Glutton^  17  Jur.  988. 

The  solr  of  the  tenant  for  life  will  not  in  general  be  appointed  by  the  Court : 
Be  E,  of  Stamford,  Payne  v.  /S.,  (1896)  1  Ch.  288;  Lewin,  802. 

And  the  Court  refused  to  appoint  a  person  entitled  in  remainder  after  an 
infant's  estate  tail  to  be  a  trustee  of  the  estate  and  money  held  therewith,  on 
the  ground  tiiat  his  interest  was  adyerse  to  the  infant :  Be  Fatness  TrtuU, 
33  Tt  .  B.  564. 

In  Be  HaUait,  W.  N.  (70)  14 ;  21  L,  T.  781 ;  18  W.  B.  416 ;  foUowed  in 
Be  Lighthody,  52  L.  T.  40 ;  Be  Burgess,  W.  N.  (77)  87,  the  husband  of  a 
c.  q,  t,  was  appointed  on  his  undertaking,  if  he  became  sole  trustee,  to  take 
steps  immediately  for  the  appointment  of  a  co-trustee  (but  see  Lewin,  802,  n., 
for  a  reference  to  a  case  in  which  such  undertaking  was  not  required) ;  and, 
under  special  circumstances,  the  solr  to  the  Petrs  was  appointed :  Be  Brentnatt, 
W.  N.  (72)  77. 

Where  there  are  two  distinct  trust  estates  under  the  same  will,  but  only 
one  set  of  trustees,  the  Court,  with  the  consent  of  the  represve  of  the 
surviving  trustee,  will  appoint  new  trustees  of  one  estate  without  dealing 
with  the  other  estate  :  Be  Deyinis,  12  W.  B.  575 ;  and  generally  the  Court  has 
assumed  the  like  power  of  appointing  separate  trustees  of  separate  shares : 
Be  CoiteriWe  Trttsts,  W.  N.  (69)  183;  Be  Cunard^a  Trusts,  48  L.  J.  Ch. 
129;  27  W.  B.  52;  Be  Faiiie's  TrusU,  28  Ch.  D.  725;  Be  Moss's  TrusU,  37 
Ch.  D.  513. 

Persons  living  abroad  cannot  in  general  be  appointed;  and  the  Court 
refused  to  appomt  three  Frenchmen,  resident  in  Paris,  trustees  of  a  fond 
settled  on  the  wife  of  a  Frenchman,  with  power  to  invest  in  the  French 
funds :  Be  Ouihert,  16  Jur.  852 ;  Be  Long,  17  W.  B.  218 ;  but  English  trustees 
were  appointed  of  an  Irish  estate :  Be  Cttstis,  Ir.  B.  5  £q.  429. 

And,  under  special  circumstances  rendering  it  advisable  so  to  do,  trustees 
resident  out  of  the  jurisdiction  have  been  appointed  :  Be  Freeman,  37  Ch.  D. 
148 ;  Be  Liddiard,  14  Ch.  D.  310;  Be  Austin,  38  L.  T.  601 ;  Be  Canard,  48 
L.  J.  Ch.  192 ;  27  W.  B.  52 ;  Be  Hill,  W.  N.  (74)  228 ;  but  an  undertaking 
has  been  required  from  them  not  to  exercise  the  power  of  appointing  new 
trustees  without  the  sanction  of  the  Court :  Be  Freeman,  sup. 

And  where  all  the  cs,  q,  t  were  of  age  and  absolutely  entitled  (including 
married  women  entitled  in  reversion  for  their  separate  use),  and  all  living 
in  Australia,  the  Court  appointed  Australian  trustees  :  Be  Drewe,  W.  N.  (76; 
168;  and  so  where  all  the  parties  were  resident  in  Australia,  and  it  was 
intended  to  invest  the  trust  funds  in  Australian  securities :  Be  Liddiard, 
14  Ch.  D.  310 ;  and  an  appointment  by  the  husband  and  wife,  on  going  to 
live  in  America,  of  American  trustees  was  held  valid :  Meinertzhagen  y.  Davis, 
1  CoU.  335. 

EYIDENOE. 

On  applications  under  the  Act  for  the  appointment  of  new  trustees,  the 
Court  requires  evidence  to  show  who  are  me  parties  interested  under  the 
trust,  and  requires  them  to  be  served. 

And  evidence  of  the  death,  or  disability,  &c.,  of  trustees  in  whose  place  a 
new  trustee  is  to  be  appointed,  and  of  the  fitness  of  the  proposed  trustee, 
must  also  be  produced,  together  with  his  consent  to  act. 

Now,  by  0.  xxxvill,  19a,  a  written  consent,  signed  by  the  trustee  and 
verified  by  the  signature  of  his  solr,  is  sufficient  evidence.  This  rule  did  not 
apply  in  lunacy :  Be  Wilson,  31  Ch.  D.  522,  C.  A. ;  but  did  to  proceedings  in 
lunacy  and  chancery :  Be  Hume,  35  Ch.  D.  457,  C.  A. ;  but  now  under  the 
Lunacy  Bules,  1892,  the  practice  in  lunacy  is  the  same. 

An  affidavit  of  the  willmgness  of  the  proposed  new  trustee  was  not  enough, 
but  a  letter  was  sufficient,  or  his  appearance  and  consent  by  counsel :  Be 
Farke,  21  L.  T.  218 ;  Be  BaUershy,  16  Jur.  900. 

Affidavits  of  two  persons  as  to  fitness  have  been  required  or  accepted :  Be 
Morris,  11  Feb.  1870,  Y.-O,  M. ;  Be  IShepheard,  2  Jan.  1871,  V.-C.  M.;  but 
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in  Re  Sudbury,  7  Not.  1871,  Y.-G.  Wickens  only  required  the  affidayit  of 
one ;  and  now  in  ordinary  oases  an  affidavit  by  one  is  sufficient :  Be  Hartley, 
W.  N.  (79)  187  ;  and  the  costs  of  a  second  amdayit  may  be  disallowed :  Be 
Arden,  W.  N.  (87)  166;  but  where  the  estate  is  large,  a  second  affidavit 
may  be  required :  Be  Hartley,  mp, 

if  the  deponent  is  described  vaguely  as  '*  gentleman,"  the  costs  of  the 
affidavit  may  be  disallowed  as  useless :  Be  Harwood,  55  L.  T.  373  ;  Be  Orde, 
24  Ch.  D.  271,  0.  A. ;  but  this  is  not  applicable  to  affidavits  generally :  Be 
Dedsworth,  (1891)  1  Oh.  657. 

As  to  the  form  of  the  affidavit,  see  Be  Caetie  Sterry,  W.  N.  (88)  179 ;  Dan. 
869. 

A  statement  that  proposed  trustees  were  *'  persons  in  ^[ood  credit  in  the 
noghbourhood  in  wnicn  they  respectively  cairied  on  busm.ess ''  was  held  a 
sufficient  statement  of  their  pecuniary  means :  Be  Smith's  Policy  Trusty  B. 
v.  5.,  W.  N.  (94)  68. 

The  new  trustee  should  not  dppear :  Be  Draper,  2  W.  B.  440 ;  but  may  for 
consenting :  Be  Parke,  21  L.  T.  218 ;  and  for  the  forms,  see  D.  C.  F.  628. 

The  affidavit  of  fitness  should  not  be  made  by  the  solr :  Orundy  v.  Bucket 
ridge,  17  Jur.  731 ;  22  L.  J.  Ch.  1007.  The  affidavit  of  the  sob:  for  the  Petrs 
venfying  the  statements  in  the  petition  has  been  received  as  sufficient  evidence 
of  the  persons  constituting  classes  of  C8,q,t,,  without  production  of  certificates 
and  affidavits  of  identity  :  Be  Hoskins,  4 1).  &  J.  436 ;  out  the  affidavit  of  some 
member  of  the  family  is  preferred. 

Though  strict  proof  is  not  required  as  to  the  parties  interested  beneficially, 
the  deaths  or  disability  of  trustees  should  be  regularly  proved. 

Where  it  afterwards  appeared  that  the  appointment  was  improper  the  case 
was  reheard  and  the  order  discharged :  Be  (liraud,  32  Beav.  385. 

In  Foeter  v.  Dawber,  1  Dr.  &  S.  172,  a  new  trustee  was  appointed  in  place 
of  a  trustee  disclaiming  at  the  bar ;  and  see  Lewin,  211,  212 ;  ia  Be  Ellison, 
2  Jur.  N.  S.  62,  a  disclaimer  by  deed  was  thought  necessary,  but  it  is  not 
now  always  insisted  on. 

VE8TINO  OllDEB  ON  APFOIlTTMEirr  OF  KE'W  TBT7STEE8. 

Upon  a  petition  for  appointment  of  new  trustees  and  a  vesting  order,  an 
order  was  made  vesting  the  trust  estates  in  the  new  trustees  *'  for  all  the 
estate  and  interest  which  the  deceased  trustee  had  in  him  immediately  before 
^r  at  the  time  of )  his  death  " :  Be  Backetraw,62  L.  T.  612;  33  W.  K.  559. 
!But  this  form  is  only  to  be  adoi>ted  in  exceptional  cases,  where  it  is  difficult 
or  impossible  to  identif  v  the  heir ;  or  where  the  Court  is  satisfied  that  the 
estate  has  not  been  dealt  with  since  the  death  of  the  last  surviving  trustee  in 
such  a  manner  that  parties  not  before  the  Court  might  be  prejudiced  by  an 
order  in  that  form:  Be  Bishop  of  Sarum,  W.  N.  (86)  140;  55  L.  T.  313. 
Where  the  order  was  made  vesting  the  property  in  the  new  trustees  **  for 
the  estate  therein  now  vested  in  the  heir-at-law  of  the  deceased  trustee," 
and  letters  of  admon  were  subsequently  taken  out  to  the  estate  of  the 
deceased  trustee,  the  question  arose  whetner  the  vesting  order  had  any  effect, 
having  regard  to  the  30th  section  of  the  Conv.  Act,  and  the  Court,  upon 
motion,  directed  that,  **  notwithstanding  the  previous  order,  the  land  should 
vest  in  the  new  trustees  for  all  the  estote  therein  vested  in  the  legal  pers. 
represve  "  :  Be  Pilling,  26  Ch.  D.  432.  Where  the  sole  heiress-at-law  of  a 
testator  had  died  intestate  subsequently  to  the  Act,  and  it  was  desired  to 
appoint  new  trustees  of  the  will  on  a  petition  served  only  on  the  heir-at-law, 
an  order  was  made  vesting  the  property  in  the  new  trustees  for  all  such  estate 
as  was  vested  in  the  heiress  at  the  time  of  her  death :  Be  Williams's  Trusts, 
36  Ch.  D.  231. 

And  as  to  declaring  parties  to  suits  trustees,  v.  m/.  pp.  1271  et  seq, 

A  vesting^order  should  contain  a  general  description  of  the  property :  Be 
Ord,  3  W.  K.  386 ;  and  see  Form  1,  p.  1210.  Vesting  orders  forming  links 
in  title  ou^ht  to  be  framed  with  scrupulous  care :  Lewin,  809. 

Leaseholds  vested  in  a  retiring  trustee  did  not  pass  by  general  words  in  a 
deed  of  assignment  to  new  trustees  :  Hopkinson  v.  Lusk,  12  W.  B.  392. 

The  Court  has  jurisdiction  to  vest  the  estate,  though  it  has  escheated  to  the 
Crown,  provided  the  Crown  consent :  Be  MaHinez,  W.  N.  (70)  70 ;  22  L.  T. 
403. 
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Where  part  of  the  property  was  inadvertently  omitted,  a  farther  order  v&b 
made  on  a  new  petition  yeetrng  the  omitted  property :  Be  Hopper ,  W.N.  (86) 
41 ;  54  L.  T.  267. 

An  order  Testing  land  in  sereral  persons  creates  a  good  joint  tenancy: 
V.  inf.  p.  1249. 

T7in>SR  LUKAOY  ACT,  1890. 

Under  sects.  128  and  129  of  the  Lunacy  Act,  1890  (53  V.  c.  5),  the  Judge 
in  Lunacy  can  empower  the  conmiittee  of  a  lunatic  to  exercise  in  Ihe  name 
and  on  behalf  of  the  lunatic  a  power  of  appointing  new  trustees  vested  in  the 
lunatic,  and  any  person  appointed  is  to  have  all  the  same  rights  and  powers 
as  he  would  have  had  if  the  order  had  been  made  by  the  High  Court. 

Under  these  sections,  where  a  lunatic  is  donee  of  a  power  of  appointing 
new  trustees  of  a  settlement  the  Judge  has  jurisdiction  to  authorize  tiie  com- 
mittee of  the  lunatic  to  exercise  the  power  on  his  behalf  by  appointing  perBons 
named  in  the  order  to  be  new  trustees  of  the  settlement,  and,  where  the 
settlement  comprises  bank  anns,  to  authorize  the  persons  so  named,  upon 
their  appointment  as  trustees,  to  call  for  a  transfer  of  the  bank  anns  mto 
their  own  names,  to  receive  the  dividends  until  transfer,  and  to  hold  the 
stock,  when  transferred,  upon  the  trusts  of  the  settlement :  Be  Shortridge, 
(1895)  1  Ch.  278,  C.  A.  (In  this  case,  a  deed  reciting  the  order  and  appointing 
the  trustees  having  been  duly  executed,  the  Bank  of  England  objected  to  the 
order  as  casting  upon  them  the  duty  of  ascertaining  whether  the  deed  of 
appointment  was  genuine,  and  the  Court  intimated  that  in  future  the  Bank 
ought  in  such  a  case  to  be  supplied  with  something  in  the  nature  of  a  certi- 
ficate by  the  Master  in  Lunacy  identifying  the  deed  on  which  the  Bank  haye 
to  act.) 

The  Master  in  Lunacy  has  jurisdiction  to  make  the  order  appointing  new 
trustees  and  vesting  the  trust  property :  E&Ftdler^  (1900^  2  Ch.  551,  0.  A; 
8ecu8t  a  mere  vesting  order  not  being  by  way  of  admon  of  tne  lunatic's  estate : 
Be  Langdahy  (1901)  1  Ch.  3,  C.  A. 

By  sect.  141  of  the  Lunacy  Act,  1890,  **  in  every  case  in  which  the  Judge 
in  Lunacy  has  jurisdiction  to  order  a  conveyance  or  transfer  of  land  or  stods, 
or  to  make  a  vesting  order,  he  may  also  make  an  order  appointing  a  new 
trustee  or  new  trustees." 

As  to  vesting  orders  of  estates  of  lunatics  independently  of  the  appoint- 
ment of  new  trustees,  v,  inf,  p.  1258. 


Section  XI. — ^Vesting  Conveyance  and  Transfer  of  Trust 
Property  independently  of  the  Appointment  of  Trus- 
tees— ^Trustee  Act,  1893. — 0.  lv,  13a. 

1.  Infant  Trustee— Vesting  La^id—bG  Sf  57  F.  e.  53,  s.  26  (ii)  (a), 

and  ss,  32  a^id  50. 
Let  the  land  &c.  [see  secU  50 ;  take  appropriate  words  from  ihe  unU 
or  other  instrument  creating  the  trust^  now  subject  to  the  trusts  of  the 
will  of  &c.,  or  of  the  indenture  dated  &c.,  and  which  A.  [infant  trustee'] 
is  solely  or  jointly  with  C.  and  D.  entitled  to  or  possessed  of  upon  trust, 
as  in  the  petition  or  summons  mentioned,  vest  in  B.  [t.0.,  any  suchper* 
son  or  in  any  such  manner  as  the  Court  may  direct"]  for  the  estate  of  the 
said  A.,  C.  and  D.  therein  [».0.,  any  such  estate  as  the  Court  may  direct], 

2.  Releasing  Contingent  Right  of  Inf  ant  Trustee  in  Lands — 

Sects.  26  (ii)  (a)— 32  and  50. 
Let  the  land  &o.  now  subject  &c.  [Form  1]  be  released  from  the 
contingent  right  therein,  to  which  A.  [infant  trustee]  is  solely  or  jointly 
with  0.  and  D.  entitled  upon  trust  as  in  the  petition  or  summons 
mentioned. 
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3.  Disposing  of  Contingent  Right  of  Infant  Trustee  in  Land — 
Sects.  26  (ii)  (a)^  and  sects.  32  and  50. 

Lbt  the  oontmgent  right  to  which  A.  [infant  trustee]  is  solely  or 
jointly  -with  C.  and  D.  entitled  in  the  land  now  subject  &c.  [Form  1], 
upon  trust,  as  in  the  petition  or  summons  mentioned,  be,  and  the  same 
is  hereby  disposed  of  to  and  vested  in  B.  [t.^.,  such  person  as  the  Court 
may  direct]. 

For  form  of  application,  see  D.  C.  F.  1073. 

4.  Releasing  or  Discharging  Contingent  Right  of  unborn  Persons  in 

Land-^Sects.  27,  32,  and  50. 

LsT  the  land  &c.  now  subject  &c.  [Form  1],  be  released  and  dis- 
charged from  the  contingent  right  to  which  the  same  is  subject  of  any 
unborn  child  or  children  [or  issue]  of  &c.  who  upon  coming  into 
existence  would  in  respect  thereof  become  entitled  to  or  possessed  of 
such  land  &c.,  upon  trust  as  in  the  petition  or  summons  mentioned. 

See  note  to  Form  5A,  »n/, 


5.  Vesting  for  the  Estate  of  unborn  Persons  in  Land-^Sects.  27,  32, 

and  50. 

Let  the  land  &c.  now  subject  &c.  [Form  1],  vest  in  A.  or  in  A. 
and  B.  [t.^.,  any  person]  for  the  estate  or  estates  therein  of  which  any 
unborn  child  or  children  [or  issue]  of  A.  would  upon  coming  into 
existence  be  entitled  to  or  possessed  of,  upon  trust,  as  in  the  petition 
or  summons  mentioned. 

See  note  to  Form  5a,  in/, 

5a.  Order  vesting  in  Purchasers  under  a  Judgment  the  Estates  of 
Infants  and  the  contingent  Estates  of  unborn  Infants — Sects.  27, 
32  and  50. 

Let  the  land  &c.  subject  to  &c.  [Form  1,  p.  1228]  in  the  petition  [or 
summons]  and  order  dated  &c.  mentioned  (being  Lots  2,  3,  4  and  5  in 
the  said  petition  or  summons  mentioned)  vest  in  the  respective  pur- 
chasers thereof  for  all  the  estate  of  or  to  which  the  infant  Petrs  or 
applicants  R  W.,  C.  N.  W.,  J.  W.,  M.  H.  W.,  E.  H.,  J.  H.,  and  H.  H., 
or  any  of  them  are  or  is,  or  if  they,  he,  or  she  had  attained  the  age  of 
twenty-one  years  would  be  possessed  or  entitied,  or  for  all  the  estate 
or  respective  estates  of  or  to  which  any  unborn  child  or  children  of  the 
Petrs  or  applicants  E.  W.,  J.  W.,  and  H.  H.  respectively  would  on 
coming  into  existence  be  possessed  or  entitled  in  the  said  land  &c. 
comprised  in  the  said  Lots  2,  3,  4,  and  5  respectively,  or  any  part 
thereof  respectively  if  this  order  had  not  been  made,  that  is  to  say. 
Let  Lots  2  and  3  vest  as  aforesaid  in  the  Fetr  or  applicant  J.  0.  E. ; 
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And  Let  LotB  4  and  5  Test  as  aforesaid  in  the  Petr  or  applicant  J.  0.— 
See  Wake  v.  Wake,  Stuart,  V.-O.,  18  April,  1853, 1852  B.  813;  17  Jur. 
545 ;  1  W.  E.  283. 

This  was  an  order  made  under  sect.  16  of  the  Trustee  Act,  1850  (now  re- 
placed by  sect.  27  of  the  Trustee  Act,  1893).  In  this  case  Stuart,  Y.-C,  con- 
sidered that  a  vesting  order,  as  aboye,  rather  than  a  release  of  the  land  from 
the  contingent  rights  of  the  unborn  children,  was  the  better  course. 


6.  In/ant  Mortgagee — Vesting  Land — Beets.  28,  32,  and  60. 


Let  the  land  &c.  now  subject  &c.  [Form  1],  and  which  A.  [infani 
mortgagee^  is  entitled  to  or  possessed  of  by  way  of  security  for  money, 
as  in  the  petition  or  summons  mentioned,  vest  in  B.  [».«.,  any  such  person 
in  any  such  manner  as  the  Court  may  direct"]  iot  the  estate  of  the  said 
A.  therein  [t.^.,  any  such  estate  as  the  Court  may  direct"]. 


7.  Releasing  Contingent  Right  of  Infant  Mortgagee  in  Land^ 

Sects.  28,  32,  atid  50. 

Let  the  land  &c.  now  subject  &c.  [Form  1],  be  released  from  the 
contingent  right  therein  to  which  A.  [infant  mortgagee]  is  entitled  by 
way  of  security  for  money,  as  in  the  petition  or  summons  mentioned. 


8.  Disposing  of  Contingent  Right  of  Infant  Mortgagee  in  Land- 
Sects,  28,  32,  and  60. 

Let  the  contingent  right  to  which  A.  [infant  mortgagee]  is  entitled 
in  the  land  now  subject  &c.  [Form  1],  by  way  of  security  for  money, 
as  in  the  [petition  or  summons]  mentioned,  be,  and  the  same  is  hereby 
disposed  of  to  and  vested  in  B.  [t.^.  such  person  as  the  Court  may 

direct]. 


9.  Sole  Trustee  out  of  the  Jurisdiction^  or  not  found — Vesting  Lands 

—Sects,  26  (ii),  (b),  (c),  32,  a^id  50. 

Let  the  land  &c.  now  subject  to  &c.  [Form  1,  p.  1228],  which  A. 
[  Trustee  who  is  out  of  the  jurisdiction  of  the  Court,  or  cannot  he  found, 
and  if  not  found  add  if  now  living]  is  solely  entitled  to  or  posseeeed 
of  upon  trust,  as  in  the  [petition  or  summons]  mentioned,  vest  in  B. 
[i.e.,  any  such  person  in  any  such  manner  as  the  Court  may  direct]  for 
the  estate  of  A.  therein  [i.e.,  any  such  estate  as  the  Court  may  direct]. 

"EoT  an  order  vesting  land  of  which  a  person  has,  by  the  Judge  of  the  Lan- 
caster Palatine  Court,  been  declared  a  trustee,  see  Be  Meadowcroft,  Y.-G.  B., 
21  Nov.  1885,  B.  1494. 

For  fonn  of  application,  see  D.  0.  F.  1070. 
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10.  Joint  Trustee  out  of  the  Jurisdiction,  or  not  found — Vesting 

Lands—Sects.  26  (ii),  (b),  (c),  32,  and  60. 

Let  the  land  &c.  now  subject  to  &c.  [Form  1,  p.  1228]  yihifSi  A. 
and  B.  are  entitled  to  or  poBsessed  of  jointly  with  0.  [^Trustee  who  is  out 
of  the  jurisdiction  or  cannot  he  found  and  if  not  found  addy  if  now  living] 
upon  trust,  as  in  the  [petition  or  summons]  mentioned,  vest  in  the 
said  A.  and  B.  [^And  if  so,  and  in  D.,  of  &c.,  i.e,,  in  any  such  person  in 
any  such  manner  as  the  Court  shall  direct']  for  the  estate  therein  of  0. 
[t.«.,  any  such  estate  as  the  Court  may  direct'\, 

See  Be  M.  of  Bute,  Joh.  15. 

11.  Sole   Trustee  out  of  the  Jurisdictimiy  or  not  found— Releasing 
Contingent  Right  in  Lands — Sects.  26  (ii),  (b),  (c),  32,  and  50. 

LsT  the  land  &c.  now  subject  to  &c.  [Form  1,  p.  1228]  be  released 
from  the  contingent  right  therein  to  which  A.  {^Trustee  who  is  out  of 
the  jurisdiction,  or  cannot  he  found,  and  if  not  found  add  if  now  liTisg] 
is  solely  entitled  upon  trust,  as  in  the  [petition  or  summons]  men- 
tioned \^Tf  he  cannot  he  found  add  or  (if  the  said  A.  be  dead)  from 
the  contingent  right  therein  to  which  he  would  now  be  solely  entitled 
if  now  living], 

12.  Joint  Trustee  not  found — Vesting  Mortgage — 
Sects.  26  (ii),  (b),  (c),  32  and  50. 

Let  the  land,  messuages,  hereditaments,  and  premises  comprised 
in  the  four  indentures  next  hereinafter  mentioned,  viz.,  the  indenture 
of  mortgage  &c.,  vest  in  the  Petrs,  the  Et.  Hon.  C.  Baron  S.,  E.  Q-.  H.  8., 
and  E.  T.  L.  \the  remaining  trustees']  alone  for  all  the  estate  and 
interest  therein  which  is  now  vested  in  the  Fetrs  jointly  with  the  said 
L.  M.  W.  [the  joint  trustee  who  cannot  he  found],  but  subject  to  any 
equities  of  redemption  subsisting  therein  under  the  said  mortgages 
respectively,  And  Let  the  right  to  sue  for  and  to  recover,  and  to  prove 
for  principal  and  interest,  and  other  moneys  secured  by  the  said 
mortgages,  and  any  moneys  in  the  hands  of  the  said  L.  M.  W.  or  his 
firm  as,  in  the  petition  mentioned,  and  also  the  right  to  sue  for  and 
recover  any  other  chose  in  action  subject  to  the  trusts  of  the  said 
indenture  of  settlement,  and  any  interest  in  respect  thereof,  vest  in 
the  Petrs  alone. — Dugmore  v.  Suffield,  North,  J.,  25  April,  1896, 
A.  2120;  W.N.  (96)50. 

13.  The  like — Vesting  Property  in  Settlement — Number  of  Trustees 
dimimshed-^ Sects.  26  (ii),  (b),  (c),  32,  and  50. 

Let  the  right  to  sue  for  and  recover  the  sum  of  £-^,  secured  by  the 
first  above-mentioned  indenture  [the  settlement],  and  the  interest  from 
time  to  time  to  become  due  in  respect  thereof,  and  the  benefit  of  all 
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Becnrities  for  the  Bame,  including  the  charge  created  by  the  said 
indenture  in  the  share  and  interest  of  the  Petr  J.  A.  L.  \_ihe  hudani] 
in  the  hereditaments  and  premises  known  as  the  A.  estate,  vest  in  the 
Petrs  J.  0.  L.)  F.  L.  and  W.  J.  0.  H.  [M^  remaining  trustees]  for  the 
estate  therein  now  vested  in  the  above-named  P.  L.  \^the  dbseontUng 
trustee]  who  cannot  be  found,  to  be  held  by  the  said  J.  0.  L.,  F.  L 
and  W.  J.  0.  H.  as  trustees  of  the  said  firstly  mentioned  indenture.— 
Re  Lees'  Settlement  Trusts,  North,  J.,  18  July,  1896,  B.  2975;  (1896) 
2  Ch.  608. 


14.  Sole  Trustee  out  of  the  Jurisdiction^  or  not  found — Disposing  of 
Contingent  Right  in  Lands — Sects,  26  (ii),  (b),  (c),  32,  <jwrf50. 

Let  the  contingent  right  to  which  A.  [Trustee  who  ts  out  of  the  juris- 
diction^  or  cannot  he  founds  and  if  not  found  add  if  now  living]  is  solely 
entitled  in  the  land  &c.  subject  to  &c.  [Form  1,  p.  1228]  upon  trust,  as 
in  the  petition  \or  summons]  mentioned,  be,  and  the  same  is  hereby, 
disposed  of  to  and  vested  in  B.  \or  B.  and  C,  t.^.  such  person  as  the 
Court  may  direct,  and  if  A,  cannot  he  found  add  or  (if  he  be  dead)  to 
which  he  would  now  be  solely  entitled  if  now  living]. 


15.  Joint  Trustee  out  of  the  Jurisdiction^  or  not  found — Disposing  of 
Contingent  Right  in  Lands — Sects.  26  (ii),  (b),  (c),  32,  and  50. 

Let  the  contingent  right  to  which  A.  [Trustee  who  is  out  of  the  juris- 
diction,  or  cannot  he  found,  and  if  not  found  add  if  now  living]  is  en- 
.titled  jointly  with  C.  and  D.  in  the  petition  [or  summons]  named,  in 
the  land,  subject  to  &c.  [Form  1,  p.  1228],  as  in  the  petition  [or  sum- 
mons] mentioned,  be,  and  the  same  is  hereby,  disposed  of  to  and 
vested  in  the  said  0.  and  D.  [And  if  so,  together  with  £.  in  the 
petition  [or  summons]  named  [i.e.,  in  the  person  entitled  jointly,  or  in 
him  or  some  other  person  as  the  Court  may  direct], 

See  He  M,  of  Bute,  Joh.  15,  et  inf.  p.  1249. 

16.  Vesting  LandSj  where  uncertain  which  of  several  Trustees  sur^ 

vived— Sects.  26  (iii),  32,  and  50. 

Let  the  land  &c.  [Form  1,  p.  1228],  which  A.  and  B.,  both  deceased 
[Trustees  as  to  whom  it  is  uncertain  which  of  them  was  the  survivor], 
were  jointly  entitled  to  [or  possessed  of]  upon  trust,  as  in  the  petition 
[or  summons]  mentioned,  vest  in  0.  or  in  C.  and  D.  [i.e.,  any  such 
person  in  any  such  manner  as  the  Court  may  direct],  for  the  estate 
therein  which  would  now  be  vested  in  the  survivor  of  them  the  said 
A.  and  B.  if  such  survivor  were  now  living  [t.^.,  for  any  such  estate  as 
the  Court  may  direct]. 

For  form  of  application,  see  D.  C.  F.  1071. 
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17.  Vesting  Lands  where  uncertain  whether  the  last-knoton  Trustee  he 

living  or  dead — Sects,  26  (iv),  32,  and  50. 

Let  the  land  &c.,  now  subject  &c.  [Form  1,  p.  1228],  which  A.  [^Trustee 
last  known  to  have  been  entitled  to  or  possessed  oj]  hut  as  to  whom  it  is 
uncertain  whether  he  is  living  or  dead"]  is,  if  living,  entitled  to  or  possessed 
of  upon  trust,  as  in  the  petition  [or  summons]  mentioned,  Test  in 
B.  for  in  B.  and  C,  t.a.,  any  such  person  in  any  such  manner  as  the 
Court  may  direct"],  for  the  estate  of  the  said  A.  therein  or  (if  the  said 
A.  be  dead)  for  the  estate  therein  which  would  now  be  Tested  in  him 
if  now  living  [i.e.,  for  any  such  estate  as  the  Court  may  direct"], 

18.  Vesting  Lands  where  Trustee  has  di^d  Intestate  without  an  Heir 
or  Personal  Bepresentative,  or  where  it  is  uncertain  who  is  his 
Heir  or  Personal  Representative  or  Devisee — Sects,  26  (v),  32, 
and  50. 

Let  the  land  &c.  now  subject  &c.  [Form  1,  p.  1228],  which  A.  [  Trustee 
who  has  died  intestate  as  to  such  land  without  an  heir  or  personal  repre^ 
sentativCy  or  who  has  died  and  it  is  uncertain  who  is  his  heir,  or  personal 
representative,  or  devisee]  was  entitled  to  or  possessed  of  upon  trust,  as 
in  the  petition  [or  summons]  mentioned,  vest  in  B.  [or  in  B.  and  0. 
&c.,  i.e,  {any  such  person  in  any  such  manner  as  the  Court  shall  direct)]y 
for  the  estate  therein  which  would  now  be  vested  in  the  said  A.  if  now 
living  [t.£.,  for  any  such  estate  as  the  Court  may  direct]. 

As  to  devolution  of  land  where  a  trustee  has  died  intestate  or  subee* 
quently  to  the  Conv.  Act,  1881,  s.  30,  v,  sup,  p.  1220. 

19.  Vesting  Estate  of  Person  presumed  to  have  died  after  Order  for  Sale, 

Upon  the  application  of  W.,  the  person  by  the  Master's  certificate 
dated  &c.,  certified  to  be  the  purchaser  at  the  sum  of  & —  of  the 
freehold  hereditaments  at  &c.,  being  part  of  the  estates  sold  pursuant 
to  the  order  dated  &c.,  and  upon  hearing  counsel  for  the  applicant, 
and  for  the  Pit  and  for  the  Deft,  and  for  the  following  persons  attend- 
ing the  proceedings  for  whom  appearances  have  been  entered,  that  is 
to  saj,  K.  &c. :  And  upon  reading  &c. ;  And  it  appearing  by  the  affidavit 
of  A.  that  there  is  reason  to  believe  that  G.,  who  attended  the  proceed- 
ings and  appeared  upon  the  application  for  the  said  order  for  sale,  and 
is  named  in  the  Master's  said  certificate,  has  died  since  the  said 
order  for  sale,  but  no  sufficient  evidence  has  been  produced  of  such 
death  or  to  show  whether  the  said  G.  died  testate  or  intestate ;  And 
the  Judge  being  of  opinion  that  the  Pit  and  the  Deft,  and  the  follow- 
ing persons  attending,  viz.,  K.  &c.,  and  the  said  Q.  if  he  be  still  living 
(or  his  heirs,  or  co-heiresses,  devisee  or  devisees),  if  he  be  dead,  are  to 
be  deemed  to  be  entitled  to  or  possessed  of  the  said  freehold  heredita- 
ments upon  a  trust  within  the  meaning  of  the  Trustee  Act,  1893,  and 
that  it  is  expedient  for  the  purpose  of  carrying  such  sale  into  effect 
that  an  order  vesting  the  said  freehold  hereditaments  in  the  purchaser 
should  be  made ;  Let  the  said  freehold  hereditaments  vest  in  the  said 
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W.  for  the  estate  of  the  Pit  and  the  Deft,  and  of  the  said  E.  &c.,  and 
of  ther  said  O.  if  he  be  living,  or  his  heirs  or  co-heiresses,  devisee  or 
devisees,  if  he  be  dead. — Following  Galtcey  y.  Carleiony  North,  J.,  at 
Chambers,  4  Feb.  1892,  A.  131. 

This  order  was  made  after  the  publication,  by  order  of  the  Court,  of 
advertisements  for  G. 

20.  Releasing  Land  from  Contingent  Right  of  Unborn  Persons-- 

Sect.  27. 
[See  Forms  4,  5  and  5a,  p.  1229.] 

21.  Vesting  for  the  Estates  of  Unborn  Persons  in  Lands — Sect.  27. 
[See  Forms  4,  5  and  5a,  p.  1229.] 

22.  Vesting  Order  in  place  of  Conveyance  by  Heir  or  Devisee  of 
Heiry  Sfc^  or  Personal  Representative  of  Mortgagee  of  Land- 
Sects.  29  (a),  (6),  (c),  (rf),  {e)j  32,  and  50. 

Let  the  land  now  subject  to  &c.  [Form  1,  p.  1228]  comprised  in 
the  indenture  of  mortgage  dated  &c.  in  the  petition  or  summons  men- 
tioned, whereof  A.,  deceased,  was  mortgagee  [^The  mortgagee  (a) 
whose  heir,  or  pers.  represve,  or  devisee  is  out  of  the  jurisdiction  of  the 
Court,  or  cannot  be  found  ;  or  {b)  whose  heir,  or  pers,  represve,  or  devisee, 
upon  demand  made  hy  or  on  behalf  of  the  person  entitled  to  require  a 
conveyance  of  the  land,  has  stated  in  writing  that  he  will  not  convey,  or 
does  not  convey,  the  same,  for  the  space  of  twenty-eiyht  days  after  a 
proper  deed  for  conveying  the  land  has  been  tendered  to  him  by  or  on 
behalf  of  the  person  so  entitled ;  or  (c)  where  it  is  uncertain  which  of 
several  devisees  of  the  mortgagee  was  the  survivor  ;  or  {d)  where  it  is  tin- 
certain  as  to  the  survivor  of  several  devisees  of  the  mortgagees,  or  as  to 
the  heir  or  pers,  represve  of  the  mortgagee  whether  he  is  living  or 
dead  ;  or  {e)  where  there  is  no  heir  or  pers.  represve  to  a  mortgagee 
who  has  died  intestate  as  to  the  land,  or  where  the  mortgagee  has  died 
and  it  is  uncertain  who  is  his  heir,  or  pers.  represve,  or  devisee"},  vest  in 
E.  [or  in  £.  and  F.  &c.,  i.e.,  in  such  person  or  persons  in  such  manner 
as  the  Court  may  direct"]  for  the  estate  therein  which  would  now  be 
vested  in  the  said  A.  [or  C,  or  0.  and  D.,  the  last  person  or  persons 
known  to  have  been  mortgagee  or  mortgagees,  describing  him  or  them  as  the 
heir,  pers.  represve  or  represves,  devisee,  or  devisees,  Sfc,  as  the  case  may 
be]  if  now  living  [or  for  the  estate  of  &c.,  i,e.,  for  such  estate  as 
the  Court  may  direct]. 

By  sect.  29,  it  is  to  be  shown  that  the  money  due  in  respect  of  the  mort- 

fage  has  been  paid  to  the  person  entitled  thereto,  or  that  the  order  is  made 
y  his  consent,  aod  that  the  mortgagee  has  not  entered  into  possession ;  but 
see  notes  on  this  section,  inf.  p.  1250 ;  and  the  Tend,  and  P.  Act,  1874,  a  4, 
et  sup,  p.  1219. 

"Wnere  the  mortgagee  has  died  since  Slst  December,  1881,  freehold  knds 
on  mortgage  will  devolve,  under  sect.  30  of  the  Conveyancing  Act,  1881 
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(r.  mp,  p.  1220),  on  his  l^gal  pers.  represye  or  represres  as  if  sach  lands  were 
chattels;  but  copyholds,  vested  in  any  tenant  on  the  court  rolls,  are,  by 
sect.  88  of  the  Copyhold  Act,  1894  (57  &  68  V.  c.  46),  excepted  from  the 
operation  of  sect.  30  of  the  Act  of  1881 ;  and  where  the  death  has  occurred 
subsequently  to  1st  January,  1898,  the  provisions  of  the  Land  Transfer  Act, 
1897  (60  &  61  y.  0.  65),  v,  aup.  p.  1220,  are  applicable. 


23.  Vesting — Bepreaentation  taken  out  after  date  of  Order  appointing 

Trustees —  Conveyancing  Acty  s,  30. 

TJpoir  motiozL  &c.,  by  counsel  for  A.  B.  and  0.  D.,  the  trustees  of  the 
will  of  E.  F.,  appointed  by  an  order  dated  &c. ;  Let,  notwithstanding 
the  said  order,  the  land  now  subject  to  the  trusts  of  the  said  will  vest 
in  the  said  A.  B.  and  0.  D.,  as  such  new  trustees  as  aforesaid,  for  the 
estate  therein  now  Tested  in  G.  H.  as  pers.  represve  of  M.  N. ;  And 
Let,  notwithstanding  the  said  order,  the  land  comprised  in  the  mort- 
gage in  the  petition  on  which,  the  said  order  was  made  mentioned, 
being  a  mortgage  from  &c.  to  &c.,  dated  &c.,  vest  in  the  said  A.  B. 
and  G.  P.  as  such,  new  trustees  as  aforesaid  for  the  estate  therein 
now  vested  in  the  said  G.  H.  as  pers.  represve  of  M.  N.,  but  subject 
to  any  equily  of  redemption  subsisting  therein  under  the  said  mort- 
gage.—i2c  Filling,  Pearson  J.,  9  April,  1884,  B.  468 ;  S.  C,  26 
Ch.  D.  432. 

24.   Vesting  in  Trustee  by  way  of  Mortgage. 

Upow  the  petition  or  application  of  0.  D. ;  Tax  costs  of  Petr  or 
appHcant  and  respondents  as  between  solr  and  client;  Declare  that 
A.  B.  is  a  trustee  of  the  hereditaments  and  premises  comprised  in  the 
indenture  dated  &c.,  for  the  Petr  within  the  meaning  of  the  Trustee 
Act,  1893,  subject  to  the  right  of  the  said  A.  B.,  his  heirs,  exors,  or 
admors,  to  redeem  such  hereditaments  and  premises  upon  payment 
to  the  Petr  or  applicant  of  £ — ,  together  with  interest  &c.,  and  of  the 
said  costs  ;  Let  the  said  hereditaments  and  premises  comprised  in  the 
said  indenture  dated  &c.,  vest  in  the  Petr  or  applicant  by  way  of 
security  for  money  for  aU  the  estate  of  the  said  A.  B.  therein  subject 
to  the  right  of  the  said  A.  B.,  his  heirs,  exors,  or  admors,  to  redeem 
such  hereditaments  and  premises  upon  payment  to  the  Petr  or  appli- 
cant of  the  said  £ —  interest  and  costs. — Following  jRe  Jonea^  Mortgage, 
North,  J.,  12  Nov.  1888,  A.  1615 ;  S.  C,  59  L.  T.  859. 

26.  Vesting  in  Executors  of  Mortgagee  Legal  Estate  in  Copyholds 
outstanding  in  Infant  Heir — 50  §•  51  F.  c.  73,  s,  45,  and 
Trustee  Act,  1893,  «.  29. 

Ufok  the  petition  or  application  of  A.,  B.,  and  C,  an  infant  &c., 
And  it  appearing  that  the  Petrs  or  applicants  A.  and  B.,  as  exors  of  the 
will  of  G.  H.  \jenant  admitted  on  the  court  rolls],  are  beneficially  in- 
terested in  the  moneys  secured  by  the  mortgages,  dated  &c.,  and  that 
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the  Petr  0.  is  an  infant,  and,  as  the  heir-at-law  of  the  said  Gt.  H., 

is,  under  and  bj  Tirtue  of  the  mortgages  hereinafter  mentioned^  a 

mortgagee  of  the  land  comprised  therein ;  Let  the  copyhold  lands  and 

hereditaments  comprised  in  the  said  seyeral  mortgages  by  conditional 

surrenders  dated  &c.,  yest  in  the  Petrs  A.  and  B.  for  all  the  estate  of 

the  infant  Petr  0.  therein. — Following  Re  Franklyn^  Stirling,  J.,  17 

Nov.  1888,  A.  1620;  S.  C,  W.  N.  (88)  217,  modified  by  Trustee  Act, 

1893,  s.  29. 

The  testatrix  in  this  case  died  on  the  28th  of  October,  1887,  leaving  a  will 
devising  all  her  property,  but  not  devising  estates  vested  in  her  as  mortgagee. 
There  was  no  custom  of  descent  in  the  nLanor. 

26.  Persons  appointed  to  convey  Land^  or  release  Contingent  Right 

therein — Sect,  33. 

This  Court  or  the  Judge  doth  appoint  A.,  of  &g.,  to  convey  the  land 
subject  to  &c.  [Form  1,  p.  1228],  and  which  &c.,  for  the  estate  &c. 
[Forms  1,  5,  6a,  6,  9,  10,  11,  14,  16,  17,  18  and  19]  [or  to  release  or 
dispose  of  the  contingent  right  of  &o.,  Forms  2,  3,  4,  7,  8, 14,  15,  iupJ] ; 
And  Let  the  said  A.  convey  [or  release,  or  dispose  of]  the  same 
accordingly.  And  see  Forms  in  Section  XII.,  inf,  pp.  1261  ei  seq.^  and 
note,  p.  1254. 

For  forms  of  application,  see  D.  0.  F.  665,  1072,  1074. 

27.   Vesting  Copyhold  or  Customary  Lands — Sect.  34. 

Ain)  A.,  in  the  petition  or  sunamons  named,  the  lord  of  the  manor  of 
&c.,  whereof  the  land  subject  to  &c.  [Form  1,  p.  1228]  hereinafter 
mentioned  [or  such  parts  of  the  land  &c.,  hereinafter  mentioned  as  is 
of  copyhold  or  customary  tenure]  are  holden,  having  in  writing  con- 
sented [or  by  his  counsel  consenting]  to  this  order  [If  so^  appoint  new 
trustee.  Form  1,  in/,  p.  1210],  Let  the  said  copyhold  [or  customary] 
hereditaments  vest  in  the  said  B.  [new  trustee"]  for  all  the  estate  therein 
which  would  now  be  vested  in  the  said  G.  and  D.  [disclaiming 
trustees]  if  they  had  accepted  the  trusts  of  the  said  will. — And  see 

Rowley  v.  Adams,  in/,  p.  1269,  and  note  to  sect.  34,  in/  p.  1251. 

^^  »  ^^        

For  orders  vesting  copyholds,  see  Be  Sanders,  V.-O.  W.,  3  Aug.  1853, 
B.  1274  ;  En^.  Carter,  V.-O.  W.,  22  July,  1853,  A.  1552 ;  Re  Hey.  9  Ha.  221 ; 
Re  Boycey  4  D.  J.  &  S.  210. 

For  order  appointing  new  trustees,  one  of  the  trustees  named  in  the  will 
having  died  without  having  acted,  and  the  other  two  having  disclaimed, 
and  that  copyholds  vest,  without  consent  of  the  lord,  for  the  estate  which 
would  have  vested  in  the  trustees  named  in  the  will  had  they  accepted  the 
trusts,  see  Re  Hurst,  V.-O.  W.,  20  Deo.  1855,  A.  403 ;  and  see  Re  Fliterofi, 
1  Jur.  N.  S.  418 ;  Paterson  v.  P.,  2  Eq.  31.  And  see  the  order  as  varied  on 
appeal,  8,  G.,  sub  nom,  Bristow  v.  Booth,  L.  B.  5  0.  P.  80. 

roT  form  of  consent  of  lord  of  manor,  see  D.  0.  F.  1080. 

28.   Vesting  Copyholds  Covenanted  to  be  surrendered  to  Uses  o/  Seftle- 

ment — Death  o/  Covenantor, 

Upon  the  petition  or  application  of  A.  B.,  an  infant,  and  C.  &c., 
Let  the  copyhold  hereditaments  comprised  in  and  covenanted  to  be 
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enirrendered  by  the  aboye-mentioned  indenture  of  settlement,  dated 
&c.,  vest  in  the  Fetr  or  applicant  0.  upon  the  trusts  of  the  said  inden- 
ture for  all  the  estate  of  the  Petr  or  applicant  A.  £.,  as  customary  heir 
of  G.  H.  as  aforesaid. — Re  Bradley^ a  Settlementj  Ghitty,  J.,  28  Not. 
1885,  A.  1670 ;  S.  CI,  54  L.  T.  43  ;  34  W.  E.  148. 


29.  Vesting  Copyholds  for  Estate  of  the  Customary  Heir  of  the  Devise 
of  Trust  EstateSy  the  Devisees  in  Trust  of  such  Devisee  having 
disclaimed. 

Appoint  F.  H.  sole  trustee  of  the  will  of  0.  H.  ^the  original  testator'] 
in  substitution  for  W.,  deceased,  who  as  devisee  of  trust  estates  of  F., 
who  survived  S.,  his  co-trustee  under  the  will  of  the  said  0.  H.,  became 
sole  trustee  under  the  said  will  of  0.  H. ;  And  Let  the  copyhold  lands 
subject  to  the  trusts  of  the  said  will  of  the  said  0.  H.  vest  in  the  said 
F.  H.  for  the  estate  which,  by  reason  of  the  disclaimer  of  the  devisees 
in  trust  of  the  said  W.,  has  become  vested  in  his  customary  heir. — Be 
Hudson,  V.-C.  H.,  20  Dec.  1876,  A.  2168,  penned  by  the  V.-O. 

The  right  of  the  lord  of  the  manor  to  one  or  more  fines  in  cases  of  vesting 
copyholds  under  the  Trustee  Acts  has  been  held  to  depend  on  the  estate 
selected  by  the  Court  to  be  vested  in  the  new  trustee,  so  that  an  order  vesting 
the  lands  for  all  the  estate  and  interest  of  a  deceased  trustee  would  only 
entitle  the  lord  to  one  fine  as  upon  a  conveyance  by  the  deceased  trustee  in 
his  lifetime :  see  Bristow  v.  Booth,  L.  E.  5  0.  P.  80;  Lewin,  811.  In  order 
that  the  rights  of  the  lord  may  not  be  prejudiced  in  his  absence,  the  proper 
form  of  order  wiU  be,  as  above,  to  vest  the  copyholds  in  the  new  trustee  for 
the  estate  of  the  customary  heir  or  other  person  entitled  to  claim  admission 
at  the  date  of  the  order. 

If  the  sole  surviving  trustee  died  after  the  31st  December,  1881,  the 
above  form  will  require  modification ;  and  if  he  was  not  tenant  on  the  court 
rolls  (Copyhold  Act,  1894,  s.  88,  v.  sup.  note  to  Form  No.  22),  the  form  will 
be  inapplicable,  as  sect.  30  of  the  Conveyancing  Act,  1881,  will  then  apply. 


30.  Vesting  Landsy  or  Contingent  Might  in  Land,  where  Trustee 
refuses  or  neglects  to  convey  for  Twenty-eight  Days  after 
Requirement — Trustee  Acty  1893,  ss.  26  (vi),  and  32  and  50. 

Let  the  land  [Form  1,  p.  1228],  which  A.  \_The  trustee,  who  has 
wilfully  refused  or  neglected  to  convey  the  said  land,  or  to  release  the  con^ 
tingent  right  to  which  he  is  entitled  in  the  said  land  for  the  space  of' 
twenty-eight  days  after  having  been  required  so  to  do  by  or  on  behalf 
of  (he  person  entitled  to  require  a  conveyance  or  a  release"]  is  solely  {_or 
jointly  with  B.  and  0.  entitled  to  or  possessed  of,  or  entitled  to  a  con- 
tingent right  in],  upon  trust  as  in  the  petition  or  summons  mentioned, 
veet  in  D.  [or  in  the  said  B.  and  0.,  alone,  or  together  with  D.],  [i.e,, 
in  any  such  person  in  any  such  manner  as  the  Court  may  direct]  for  the 
estate  of  the  said  A.  [i.e,,  any  such  estate  as  the  Court  may  direct]  [or 
released  from  the  contingent  right  to  which  the  said  A.  is  so  entitled] 
theorein. 

See  note,  tV*  P*  ^^^- 

▼01.  n.  4  L 
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81.  Where  Bank  Officer  is  appointed  to  transfer  Btock—Sect.  35  (2) 

and  sect.  50. 

Beoitals  as  in  orders  vesting  the  right  to  transfer  stock — [TonnB 
32,  33,  34,  35,  36,  39, 40, 42 — 46,  inclusive,  infJ] ;  And  Let  the  Secretaiy 
or  Deputy  Secretary,  or  Aocountant-General  for  the  time  being  of  the 
Gbvemor  and  Co.  of  the  Baxfk  of  England,  transfer  the  said  [New 
Consols]  into  the  name  [or  names]  of  the  said  B.  [or  B.  and  C,  If  as 
triuteeSf  to  be  held  by  them  upon  the  trusts  of  the  said  indenture  or 
will ;  IfsOf  And  Let  the  right  to  receive  any  dividends  now  due,  or  to 
accrue  due,  on  the  said  (New  Consols)  until  the  transfer  thereof,  Test 
in  the  said  B.,  or  B.  and  0.]. — ^And  see  p.  1254. 

For  order  imder  sects.  20  and  23  of  the  Trustee  Act,  1852  (now  represented 
by  sect.  36  (1),  (i),  (ii),  (a),  (b).  (c),  (d).  (e),  (iii)  and  (2)  of  the  Trustee  Act, 
1893),  for  Bank  officer  to  tnmsfer  stock  and  pay  dividends  into  Court  ptir- 
Buant  to  decree,  the  Deft  neglecting  to  obey  it,  and  being  out  of  the  joiifidic- 
tion,  see  KtedweU  v.  Cooke,  V.-Q.  K.  B.,  28  March,  1851,  A.  713. 

For  order  under  same  sections  directing  the  Bank  officer  to  transfer  into 
Court,  in  the  matter  of  the  trusts  of  a  testator's  will,  stock  standing  in  the 
name  of  a  sole  trustee  out  of  the  jurisdiction,  and  that  an  annual  allowanoe 
be  raised  thereout  for  infants'  maintenance,  see  Ee  Jackson^  Y.-G.  S.,  24 
March,  1861,  A.  1064. 

For  form  of  application,  see  D.  C.  F.  1075. 

82.  Vesting  Right  to  transfer  Stocky  Joint  Trustee  being  out  of  the 
Jurisdiction^  or  not  founds  or  it  being  uncertain  whether  he  is 
alive  or  dead,  or  where  he  is  an  Infant — Sect.  35  (1)  (ii)  (a),  (b), 
(o),  (iii),  (3),  (4),  (5)  and  sect.  50. 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  under 
the  indenture  dated  &c.  [or  the  will  of  &c.],  A.  and  B.  are  jointly 
entitled  with  C,  who  is  out  of  the  jurisdiction  of  this  Court  [or  cannot 
be  found,  or  concerning  whom  it  is  uncertain  whether  he  be  living  or 
dead,  or  who  is  an  infant],  to  the  New  Consols  standing  in  their  names 
in  the  books  of  the  Bank  of  England,  upon  trust,  as  in  the  petition  or 
summons  mentioned,  and  that  the  Fetrs  are  beneficially  interested  in 
[or  have  been  duly  appointed  trustees  of]  the  said  (New  Consols),  Let 
the  right  to  transfer  the  said  (£ —  Consols)  [or  to,  or  and  to  receive 
any  dividends  now  due  and  to  accrue  due  on  the  said  New  Consols] 
vest  in  the  said  A.  and  B.  [or  in  the  said  A.  and  B.  together  with  D., 
i.e.  J  in  the  person  or  persons  jointly  entitled,  or  in  him  or  them  together 
with  any  other  person  the  Court  may  appoint"]  ;  And  Let  them  transfer 
the  said  (New  Consols)  into  their  own  names,  to  be  held  by  them  upon 
the  trusts  of  the  said  indenture  [or  will]. 

For  forms  of  application,  see  D.  0.  F.  1074. 

33.   Vesting  Eight  to  transfer  Stock — Joint  Trustee  not  founds 

Sect.  36  (ii)  (o),  (iii)  (b),  (6). 

Upon  the  petition  of  the  Defts,  the  Et.  Hon.  C.  Baron  S.,  E.  Q.  H.  S., 
and  B.  T.  L.  [the  remaining  trustees].  And  upon  hearing  counsel  for  the 
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Pit,  the  DeftB  F.  L.  I.  D.,  L.  E.  S.  A.,  and  A.  E.  W.  D.,  and  for  Sir 
G.  C.  A.,  Bart.,  F.  A.  W.  W.,  H.  D.  C,  the  Hon.  A.  G.  H.,  and  E.  T.  W., 
And  upon  reading  &c. ;  And  it  appearing  to  the  satisf  action  of  this  Court 
Of  Judge  that  under  the  said  indenture  of  settlement  dated  &c.,  the  Petra 
are  jointly  entitled  with  the  Deft  L.  M.  W.  [trustee  who  cannot  hefound\ 
as  trustees  to  the  trust  funds  in  the  petition  mentioned,  and  that  the 
Pit  and  the  Defts  F.  L.  I.  D.  and  L.  B.  8.  A.  are  beneficially  interested 
in  the  said  t^ust  funds,  and  that  the  Deft  L.  M.  W.  cannot  be  found  ; 
Let  the  right  [to  call  for  a  tranefer  of  and"]  to  transfer  the  £ —  India 
^  p.  c.  stock  standing  in  the  names  of  C.  Baron  8.,  B.  G.  H.  S.,  B.  T.  L. 
and  L.  M.  W.  in  the  books  of  the  Gpyemor  and  Go.  of  the  Bank  of 
England,  and  to  receive  the  dividends  and  income  thereof,  do  vest  in 
the  Petra,  the  Bt.  Hon.  0.  Baron  S.,  B.  G.  H.  S.,  and  B.  T.  L.  [the 
remaining  trustees]  alone ;  And  Let  the  Petrs  transfer  the  said  stock 
into  their  own  names  accordingly,  to  be  held  by  them  upon  the  trusts 
of  the  said  indenture  of  settlement  dated  &c. — Dugmore  y.  Suffield^ 
North,  J.,  26  April,  1896,  A.  2120 ;  W.  N.  (96)  50. 

The  words  in  italics  are  now  omitted  as  unnecessary* 

The  direction  that  the  trustees  bransfer  stock  into  their  own  names  (see- 
Tnistee  Act,  1893,  s.  35  (5) )  ^ould  be  added  wherever  the  right  to  transfer 
is  vested  in  trustees,  to  be  held  in  trust.  As  to  the  form  of  the  Bank 
orders,  and  the  order  in  which  the  allegations  should  be  introduced,  v.  inf. 
p.  1248. 

For  order  vesting  freehold  and  leasehold  lands  and  chief  rents  and  the 
right  to  transfer  stock  and  various  railway,  banking,  and  waterworks  com- 
panies' shares  in  two  trustees  (the  third  Ming  of  unsound  mind),,  and  that 
they  exercise  it  by  transferring  the  shares  into  the  names  of  themselves  and 
a  third  trustee  who  had  been  appointed,  see  Re  Edelsten,  0.  A.,  27  July,  1876, 
A  1572. 

Where  the  fund  was  invested  in  securities  not  authorized  by  the  deed,  the. 
direction  imder  sect.  26  of  the  Trustee  Act,  1850  (now  sect.  35  (3)  and  (4)  of 
Trustee  Act,  1893),  for  the  new  trustees  to  transfer  the  securities  into  their 
own  names  was  omitted :  Re  Peacock,  14  Gh.  D.  212,  0.  A. ;  50  L.  J.  Oh.  280. 
Form  3,  p.  1212. 


34.  The  like — Stock  in  the  Names  of  ttoo  Trustees  and  a  Cestui  que 
Tf*u8t  {a  Woman  since  married) — Sect  35  (ii)  (b). 

Apteb  redting  that  the  Fetr  0.  is  a  trustee  jointly  with  L.  of  stock 
standing  in  their  names  and  in  the  name  of  the  Petr  J.,  now  the  wife  of 
the  Petr  B.,  and  that  the  said  L.  is  out  of  the  jurisdiction ;  and  that  the 
Petra  J.,  B.,  and  E.  are  entitled  to  the  said  New  Consols,  as  trustees  of 
the  settlement  inade  on  the  marriage  of  the  Petrs  J.  and  B. — Let  the 
right  to  transfer  the  said  £ —  New  Consols  vest  in  the  said  C.  and  the 
said  J.  and  B. ;  And  Let  them  transfer  the  same  into  the  names  of  the 
said  J.,  B.,  and  E.,  npon  the  trusts  of  the  said  indenture  of  settlement 
&C.— -R«?  Lonsdale,  V.-C.  S.,  12  Dec.  1853,  B.  226. 

N.B.— This  form  was  settled  with  the  Bank  of  England  solrs. 

For  decree  declaring  the  trust  in  the  settlement  in  favour  of  Pit's  children 
void,  as  too  remote,  and  Pit,  in  the  events  which  had  happened,  absolutely 
entitled  to  the  stock  comprised  in  the  trust ;  and,  one  of  the  trustees  being 
abroad,  Yoating  the  right  to  transfer  it  in  the  co-trustee,  and  directing  him 
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to  transfer  it  to  the  Pit,  see  Simp9on  y.  SpraggiU,  Y.-G.  W.,  2  May,  1857, 
B.  1164. 

For  order  Testiiig  the  right  to  transfer  stock  standing  in  the  names  of  two 
trustees,  one  of  whom  was  out  of  the  jurisdiction,  in  the  other  alone,  and 
directing  him  to  raise  thereout  a  sum  paid  for  legacy  duty,  and  to  transfer 
the  residue  into  Court,  without  prejudice  to  any  question,  see  ToUanache  y. 
T.,  V.-O.  W.,  16  Feb.  1861,  B.  277. 


86.  Vesting  Order — Securities — Executors  having  proved  the  Will  in 
Scotland  refusing  to  prove  here — One  resident  in  Scotland,  the 
other  resident  in  England,  but  refusing  to  transfer  after  Request 
—Sect.S5{u)  (b),  (d),  (5). 

Upoir  the  petition  or  application  of  W.  8.  and  F.  M.  &c.,  And  it 
appearing  to  the  satisfaction  of  the  Oourt  or  Judge  that  the  Debenture 
No.  928  of  the  Inyestment  Co.,  Limited,  for  £ —  is  standing  in  the 
name  of  X.  as  suryiyor  in  a  joint  account  with  B.,  deceased,  and  that 
£ —  stock  of  the  &c.  Bailway  Co.  is  standing  in  the  names  of  the  said 
B.  and  X.  as  ezors  of  H.  in  the  books  of  the  respectiye  coe.,  and  that 
E.  and  G.,  the  persons  entitled  to  take  out  representation  in  England 
to  the  estate  of  the  said  X.,  haye  refused  to  take  out  such  representa- 
tion, and  that  the  said  E.  is  resident  in  Scotland  out  of  the  jurisdiction 
of  this  Court,  and  that  the  said  G.  has  refused  to  transfer  the  said 
debenture  stock,  according  to  the  direction  of  the  persons  [absolutely] 
entitled  thereto  for  the  space  of  twenty-eight  days  next  after  a  request 
in  writing  for  that  purpose  has  been  made  to  him  by  the  Petrs  or 
applicants,  and  that  the  Petrs  or  applicants  haye  been  appointed 
trustees  of  the  will  of  the  said  H.,  Let  the  right  to  transfer  the  — ^ 
secured  by  the  said  debenture  No.  &c.  of  the  Inyestment  Co.,  Limited, 
standing  in  the  name  of  X.  as  suryiyor,  in  a  joint  account  with  B.  in 
the  books  of  the  said  co.,  and  £ —  stock  of  the  &c.  Bailway  Co., 
standing  in  the  names  of  the  said  B.  and  X.,  as  executors  of  H.,  in  the 
books  of  the  said  co.,  and  to  receiye  the  diyidends  now  due,  and  to 
accrue  due  thereon,  yest  in  the  Petrs  or  applicants  W.  S.  and  F.  M. ; 
And  Let  the  Petrs  or  applicants  W.  S.  and  F.  M.  transfer  the  said 
debenture  and  stock  into  their  own  names  accordingly. — Petrs  or 
applicants  to  be  at  liberty  to  raise  and  pay  costs  out  of  estate  of  H. 
--Ee  Trubee,  North,  J.,  19  May,  1892,  B.  B.  684 ;  (1892)  3  Ch.  55. 

36.  Vesting  Eight  to  tranter  Stock  where  Sole  Trustee  is  out  of  the 
Jurisdiction^  or  not  found,  or  it  is  uncertain  whether  he  be  alive  or 
dead,  or  where  an  Infant— Sect.  35  (1)  (ii)  (a),  (b),  (o),  (iii)  (6). 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  under 
the  indenture  dated  &c.  [^or  the  will  of,  &c.],  A.,  in  the  petition  or  sum- 
mons named,  who  is  out  of  the  jurisdiction  of  this  Court  [or  cannot  be 
found,  or  concerning  whom  it  is  uncertain  whether  he  be  aliye  or  dead, 
or  who  is  an  infant],  is  entitled  to  the  £ —  (New  Consols)  standing  in. 
his  name  in  the  books  of  the  Bank  of  England  by  the  desoriptioiL  of 
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&o.,  as  sole  trustee  thereof,  as  in  the  petition  or  summons  mentioned, 
and  that  the  Fetrs  or  applicants  are  beneficially  interested  in  the  said 
New  Consols,  Let  the  right  to  transfer  the  said  (New  Consols)  [or  to,  or 
and  to  receiye  any  dividends  now  due  or  to  accrue  due  on  the  said 
(New  Consols)]  vest  in  B.  \or  in  B.  and  C, ».«.,  any  person  or  persons 
the  Court  may  appoint;  And  if  as  trustees  add']  \  And  Let  them  transfer 
the  said  New  Consols  into  their  own  names  to  be  held  by  them  upon 
the  trusts  of  the  said  indenture  [or  will]. 

For  order  under  sect.  35  (1)  (ii)  (a),  where  stock  is  standiug  in  names  of  an 
infant  and  deceased  trustees  m  special  ciicumstanoes,  see  tn/.,  Forms  43 
and  44,  p.  1243. 

37.  Vesting  Chose  in  Action^  where  Joint  Trustee  is  out  of  Juris^ 
diction^  or  not  founds  or  it  is  uncertain  tvhether  he  be  alive  or 
dead— Sect.  35  (1)  (ii)  (b),  (c),  (iii)  (b). 

Let  the  right  to  sue  for  or  recover  the  sum  [or  any  interest  in  respect 
of  the  sum]  of  £ —  secured  by  &c.,  to  which  A.  and  B.  are  under  the 
indenture  dated  &c.  [or  the  will  of  &c.],  jointly  entitled  with  C.  [The 
trustee  who  is  out  of  the  jurisdiction  ^of  this  Courts  or  cannot  be  found,  or 
concerning  whom  it  is  uncertain  whether  he  is  alive  or  dead],  upon  trust, 
as  in  the  petition  or  summons  mentioned  [and  any  interest  in  respect 
thereof],  vest  in  the  said  A.  and  B.  alone  [or,  if  so,  and  in  D.,  i.e.,  in 
the  person  or  persons  jointly  entitled,  or  in  him  or  them,  jointly  with  any 
other  person  the  Court  may  appoint]. 

For  form  of  application,  see  D.  C.  F.  107d. 

38.  Same — where  Sole  Trustee  is  out  of  Jurisdiction  8fc.  as  in  last 

Form— Sect.  35  (1)  (ii)  (b),  (o),  (iii). 

Let  the  right  to  sue  for,  or  recover,  the  simi  [or  any  interest  in 
respect  of  the  sum]  of  £ —  secured  by  &c.,  to  which  A.  [The  trustee  out 
of  the  jurisdiction  Sfc,  Form  37,  sup.]  is  under  the  indenture  dated  &o. 
[or  the  will  of  &c.]  entitled,  as  sole  trustee  thereof,  as  in  the  petition 
or  summons  mentioned  [and  any  interest  in  respect  thereof],  vest  in 
B.  [or  B.  and  C.  &c.,  i.e.,  in  any  such  person  as  the  Court  may  appoint], 

39.  Vesting  Right  to  transfer  Stock  where  Sole  Trustee  neglects  or 
refuses  to  transfer  after  request — Sect.  35  (1)  (ii)  (d),  (3),  (4), 
(6),  and  sect.  50,  "  Transfer.'' 

Aetd  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  A., 
who,  imder  the  said  indenture,  dated  &c.  [or  the  will  of  &c.],  is  sole 
trustee  of  the  £ —  (New  Consols)  standing  in  his  name  in  the  books 
of  the  Bank  of  England,  by  the  description  of  &c.,  has  neglected  [or 
refused]  to  transfer  the  said  New  Consols  [or  to,  or  and  to  receive  the 
dividends  or  income  thereof]  according  to  the  direction  of  &c.,  the 
person  [or  persons]  absolutely  entitled  thereto,  for  the  space  of  twenty- 
eight  days  next  after  a  request  in  writing  for  that  purpose  has  been 
made  to  him  by  the  baid  person  [or  persons],  and  that  the  Fetrs  or 
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applicants  are  beneficially  interested  in  [or  have  been  duly  appointed 
trustees  of]  the  said  New  Consols ;  Let  the  sole  right  to  transfer  the 
said  New  Consols  [or  to,  or  and  to  receiye  any  diyidends  now  due  or 
to  accrue  due  on  the  said  New  Consols]  vest  in  B.  [or  in  B.  and  C,  i.e., 
in  such  person  as  the  Court  may  appoint :  And  if  to  a  new  trustee  or 
trustees  add"]  ;  And  Let  him  [or  them]  transfer  the  said  (New  GonaolB) 
into  his  [or  their]  own  name  [or  names],  to  be  held  by  him  [or  themj 
upon  the  trusts  of  the  said  indenture  [or  will]. — ^See  note  to  Form 
3d,  sup, 

40.  Vesting  Right  to  transfer  Stock  where  Joint  Trustee  neglects  or 
refuses  to  transfer  after  request — Sect.  35  (1)  (ii)  (d),  (3),  (4), 
(5),  afid  sect.  50,  "  Transfer.'' 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  A. 
and  B.  in  the  petition  named  are,  under  the  indenture  dated  &c.  [or 
the  will  of  &c.],  trustees  of  the  £ —  (New  Consols)  standing  in  the 
name  of  &c.,  in  the  books  of  the  Bank  of  England,  and  that  the  said 
A.  has  neglected  &c.  [Form  38,  sup."],  Let  the  right  to  transfer  the  said 
(New  Consols)  [or  to,  or  and  to  receive  any  diyidends  now  due  or  to 
accrue  due  on  the  said  (New  Consols)]  vest  in  the  said  B.  alone  [or 
in  the  said  B.,  and  in  C.  &c.,  i.e.,  in  the  other  trustee  or  trustees,  or  in 
him  or  them  and  any  person  whom  the  Court  may  appoint  jointly  with 
him  or  them]  ;  And  Let  him  [or  them]  transfer  the  said  New  Consols 
into  his  [or  their]  own  name  [or  names],  to  be  held  by  him  [or  them] 
upon  the  trusts  of  the  said  indenture  [or  will]. 

41.  Vesting  Chose  in  Action^  where  sole  Trustee^  or  ane  of  the  Trustees^ 
neglects  or  refuses  to  sue  after  request — Sect.  35  (1)  (ii)  (d),  (3), 
(4),  (5),  and  sect.  50. 

Let  the  right  to  sue  for  or  recover  the  sum  [or  any  interest  in  respect 
of  the  sum]  of  £ — ,  secured  by  &c.,  of  which  A.  [the  trustee  who  has 
neglected  or  refused  to  sue  for  or  recover  such  chose  in  action,  or  any 
interest  in  respect  thereof  according  to  the  direction  of  the  person 
absolutely  entitled  thereto  for  the  space  of  twenty^eight  days  next  after  a 
request  in  writing  has  been  made  to  him  for  that  purpose  by  such  person] 
is  under  the  indenture  dated  &c.  [or  the  will  of  &c.],  sole  trustee 
[or  trustee  jointly  with  B.  and  C],  as  in  the  petition  mentioned,  [and 
any  interest  in  respect  thereof],  vest  in  D.  [or  in  the  said  B.  and  C. 
alone,  or  in  the  said  B.  and  C.  and  in  £.,  i.e.,  in  such  person  or  persons 
as  the  Court  may  appoint;  And  ifso,  to  be  held  by  him  [or  them]  upon 
the  trusts  of  the  said  indenture  [or  will]. 

42.  Vesting  Bight  to  transfer  Stock  standing  in  the  Name  of  a 
Deceased  Person^Sect.  35  (1)  (ii)  (b),  (o),  (d),  (e),  (3),  and 
(4),  and  sect.  60,  "  Transfer ;'  "  Trust,''  and  ''  Trustee." 

Ajbo)  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  £ — 
(New  Consols)  are  standing  in  the  sole  name  of  A.)  deoeasedi  in  the  book^ 
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of  ihe  Bank  of  England,  by  the  description  of  &c.,  and  that  B.,  the  pen. 
represre  of  the  said  A.,  ia  out  of  the  jurisdiction  of  this  Oourt  [or  cannot 
be  foundy  or  that  it  is  uncertain  whether  B.,  the  pers.  represre  of  &c., 
is  living  or  dead,  or  that  B.  &o.  has  neglected,  or  refused  to  transfer 
such  stock,  or  to,  or  and  to  receive  the  dividend  or  income  thereof, 
according  to  the  direction  of  &c.,  the  person  [^or  persons]  absolutely 
entitled  thereto,  for  the  space  of  twenty-eight  days  next  after  a  request 
in  writing  for  that  purpose  has  been  made  to  him  by  the  said  &o.,  or^ 
under  sect.  35  (1)  (ii)  {e),  after  an  order  of  this  Oourt  for  that  purpose 
has  been  served  on  him],  and  that  the  Petrs  or  applicants  are  bene- 
ficially  interested  in  [or  have  been  duly  appointed  trustees  of]  the  said 
New  Consols ;  Let  the  right  to  transfer  the  said  (New  OousoIb)  or  to, 
or  and  to  receiTe  any  dividends  now  due  or  to  accrue  due  on  the  said 
New  Consols  vest  in  C.  [or  C.  and  D., «.«.,  in  any  suck  person  as  ihe  Court 
may  appoint]. 

43.  Vesting  Right  to  transfer  Stock  standing  in  the  Name  of  Infant 
and  Deceased  Trustee— Sect,  35  (1)  (ii)  (a),  sect.  50,  "  Trust'' 
and  "  Trustee:' 

AiTD  it  appearing  to  (the  satisfaction  of)  this  Oourt  or  the  Judge 
that  E.  H.  and  8.,  as  the  executrix  and  exor  of  H.,  deceased,  are 
jointly  entitled  or  interested,  with  the  infant  Pit  Mary  S.,  to  or  in  the 
sum  of  £ —  New  Consols  standing  in  the  books  &c.  in  the  names  of 
John  H.»  deceased,  and  Mary  8.,  a  minor,  and  that  the  said  Fit 
Mary  8.  is  an  infant,  and  is  so  entitled  to  the  said  New  Consols  upon 
a  trust  within  the  meaning  of  the  Trustee  Act,  1893 ;  Let  the  right  to 
transfer  the  said  New  Consols,  and  to  receive  the  dividends  &c.  vest  in 
the  Defts  E.  H.  and  8. — such  right  to  vest  only  for  the  purpose  of 
enabling  the  Defts  to  transfer  the  stock  and  pay  the  dividends  into 
Court. — [Add  Lodgment  Schedule  directing  lodgment  in  Court  to  the 
account  of  the  infant  and  A,^  deceased,"] — See  Sanders  v.  Homer ^  M.  B., 
26  April,  1858,  B.  959;  S.  C,  25  Beav.  467.— See  note,  inf  p.  1252. 

44.  Like  Order  for  Vesting  Right  to  transfer  Stock  standing  in  Names 

of  an  Infant f  and  of  Deceased  Trustees  {the  Stock  having  been  so 
placed  b^y  mistake^  though  still  subject  to  the  Trusts  of  the  Testator's 
Will)  in  the  Legal  Personal  Representative^  and  for  tranter 
into  Court— Sect.  35  (1)  (ii)  (a),  (3),  (4),  (5),  and  sect.  50, 
"  Trust "  and  "  Trustee." 

TJpoir  the  petition  or  application  &o.,  and  it  appearing  to  the 
satisfaction  of  this  Court,  or  the  Judge,  that  the  Petr  or  applicant, 
the  Pit  A.  G.,  is,  under  the  will  of  the  testator,  W.  G.,  bene- 
ficiaUy  interested  in  the  following  sums  of  New  Consols  standing 
in  the  books  of  the  Bank  of  England  in  the  following  names, 
that  is  to  say,  £ —  in  the  names  of  M.  G.  and  W.  C,  deceased,  and 
A.  G.,  £—  in  the  names  of  M.  8.  [wife  of  C.  8.],  W.  C,  and  A.  G^ 
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and  £ —  in  the  names  of  A.  O.,  a  minor,  and  W.  0.,  making  togeQier 
£ —  New  OonBolB ;  bnt  that  such  several  sums  of  stock  haTe  \ij 
mistake  been  transferred  into  the  name  of  the  said  infant,  and  still 
remain  subject  to  the  trusts  of  the  will  of  the  testator,  W.  G<,  as  to  her 
maintenance,  and  are  also  subject  to  the  costs  of  this  action.  And  it 
also  appearing  that  the  said  M.  G.,  afterwards  M.  8.,  the  wife  of  C.  S., 
and  the  said  0.  8.  and  W.  C.  are  all  dead,  and  that  the  said  W.  C. 
was  the  surviving  trustee  and  exor  of  the  will  of  the  said  W.  G.,  and 
that  the  Deft  0.  0.  is  his  executrix  and  the  legal  pers.  represve  of  the 
testator  W.  G.,  and  that  the  said  Fit  is  an  infant  and  is  now  solely 
entitled  to  the  said  several  sums  of  like  New  Consols,  making  together 
£ —  like  Consols,  upon  a  trust  within  the  meaning  of  the  Trustee 
Act,  1893. 

.  Let  the  right  to  transfer  the  said  several  sums  of  like  ConsolB, 
making  together  £ —  New  Consols,  and  to  receive  the  dividends 
which  have  already  accrued  due,  and  remain  unreceived,  and  also  the 
dividends  which  may  hereafter  accrue  due  on  such  New  Consols  prior 
to  the  transfer  thereof  hereinafter  directed,  vest  in  the  said  Deft  C.  C, 
the  executrix  of  the  said  W.  C,  and  the  legal  pers.  represve  of  the 
said  testator. 

And  Let  the  said  Deft  C.  C,  widow,  transfer  the  said  £ —  New 
Consols,  and  pay  any  dividends  to  be  received  in  respect  thereof  into 
Court  as  directed  in  the  Schedule  hereto,  And  Let  the  funds  in  Court 
be  dealt  with  as  directed  in  the  said  schedule. — [Add  Lodgment  and 
Payment  Schedule  directing  lodgment  in  Court  to  the  credit  of  ^^  The 
share  of  the  infant  Fit.  A.  G,,  a  pecuniary  and  residuary  legatee,  subject 
to  the  liability  to  contribute  to  the  costs  of  action/^  with  directions  for 
payment  out  of  interest  of  the  allowances  for  the  maintenance  and 
education  of  the  infant^  for  investment  of  residue  of  such  interest  J] — See 
Gardner  v.  CowUs,  V.-C.  H.,  14  July,  1876,  A.  2814 ;  S.  C,  8  Oh.  D. 
304 ;  see  also  Re  Harwoody  20  Ch.  D.  536. 

45.  Vesting  right  to  transfer  Stock  where  Person  neglects  to  transfer 
Twenty-eight  Days  after  Order  served— Sect,  35  (1)  (ii)  (e),  (3), 
(4)  and  sect.  50  "  Transfer?^ 
[Enter  evidence  ofservice,~\  Aia>  it  appearing  to  the  satisfaction  of 
the  Court  or  Judge  that  A.  has  neglected  [or  refused]  to  transfer  [or 
to,  or  and  to  receive  the  dividends  or  income  of]  the  £ —  (New  Consols) 
standing  in  the  name  of  &c.  in  the  books  of  the  Bank  of  England,  for 
the  space  of  twenty-eight  days  next  after  an  order  of  the  Conrt  for 
that  purpose  has  been  served  on  him,  and  that  the  Fetrs  or  applicants 
are  beneficially  interested  in  [or  have  been  duly  appointed  trustees  of] 
the  said  (New  Consols) ;  Let  the  right  of  the  said  A*  to  transfer  the 
-said  (New  Consols)  [or  to,  or  and  to  receive  any  dividends  now  due 
and  to  accrue  due  on  the  said  New  Consols],  vest  in  B.  [or  in  B. 
and  C,  i.e.,  in  such  person  or  persons  as  the  Court  shall  appoint;  Or,  if 
jby  the  Bank  officery  see  Form  81,  p.  1238]. — And  see  Note  to  Poim  33, 
p.  1289. 
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46.  The  like — on  Motion  ofCo^trustee — Sect,  36  (1)  (ii),  (e), 

(iii)  (b),  (5). 

Aim  it  appearing  by  the  eyidence  aforesaid  that  the  Deft  M.  has 
neglected  or  refused  to  transfer,  jointly  with  the  said  Deft  B.,  the  £ — 
New  Consols  standing  in  the  names  of  the  Defts  M.  and  B.  in  the 
books  of  the  Bank  of  England  (by  the  names  and  descriptions  of  &c.), 
for  the  space  of  twenty-eight  days  next  after  an  order  of  this  Court 
for  that  purpose  has  been  served  on  him,  Let  the  right  to  transfer  the 
said  £ —  New  Consols  Test  in  the  said  Deft  B. ;  And  Let  the  said 
Deft  B.,  on  or  before  the  —  day  of  — ,  transfer  the  said  £ —  New 
Consols  into  Court,  to  the  credit  of  &c.,  pursuant  to  the  order  dated 
&c. ;  And  Let  the  said  New  Consols,  when  so  transferred,  be  subject 
to  the  directions  in  the  said  order  contained  respecting  the  same. — 
Mackenzie  v.  M.,  V.-C.  S.,  2  Nov.  1853,  B.  88  ;  for  the  previous  orders, 
see  S.  a,  5  De  O.  &  Sm.  338. 

For  order  directing  the  Bank  officer  to  transfer  into  Court  stock  which 
Deft  had  neglected  so  to  transfer  for  twenty-ei^ht  days  after  service,  and, 
Deft  being  out  of  the  jurisdiction,  vesting  in  such  officer  the  right  to  receive 
the  dividends,  and  directing  him  to  pay  them  into  Court,  see  Bowen  v.  Pricey 
M.  R.,  6  June,  1860,  A.  1362. 

For  order  by  the  Court  of  Appeal,  imdor  13  &  14  Y.  c.  60,  s.  20,  and 
15  &  16  Y.  c.  55,  s.  4  (now  under  sect.  35  (1),  (2)),  directing  Dank  officer  to 
join  with  one  trustee  in  transfer  of  Consols  into  Court  in  the  place  of  another, 
who  had  refused  to  sell  part,  and  transfer  the  residue,  for  twenty-eight  days 
after  service  of  an  order  for  that  purpose,  see  Henderson  v.  Enson,  20  July, 
1853,  A.  1446;  but  see  notes,  in/,  pp.  1252,  1254. 


47.  Vesting  Right  to  me  for  Chose  in  Action^  where  Person  refuses 
Ticentf/'eight  Days  after  Order  served — Sect.  35  (1),  (ii)  (e). 

{Enter  evidence  of  service7\  Let  the  right  of  &c.  to  sue  for  or 
recover  the  sum  of  £ —  secured  by  &c.  \or  in  the  hands  of  &c.,  and 
any  interest  in  respect  thereof]  vest  in  B.  [or  in  £.  and  C.  &c.,  t.0.,  in 
such  person  or  persons  as  the  Court  may  appoint^. 


48.  Payment  of  Costs  and  Expenses — Sect.  38. 

Lkt  the  costs  and  expenses  of  the  Petrs  {_or  applicants]  and  respon- 
dents of  and  incident  to  this  application  and  consequent  thereon  [or 
if  so,  any  conveyance  or  transfer  in  pursuance  of  this  order]  be  paid 
by  the  said  &c.  [irtistees']  out  of  the  trust  estate  [or  funds,  or  out  of 
the  income  thereof]  such  costs  and  expenses  to  be  taxed  by  the  Taxing 
Master. 

'  See  also  Form  13,  p.  1217,  as  to  costs  and  expenses  being  made  a  dhaige. 
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49.   Vesting  Stock  in  new  Liquidator. 

Upon  motion  &q,,  by  oounsel  for  B.,  the  official  liquidator  of  the 
0.  Co.  &c. ;  And  it  appearing  that  F.,  formerly  of  &c.,  late  tlie  official 
liquidator  of  the  said  co.  is  absent  beyond  seas,  and  is  out  of  the 
jurisdiction  of  this  Court,  and  that  the  said  F.  is  a  trustee  of  the  £ — 
New  Consols,  hereinafter  mentioned  upon  a  trust  within  the  meaning 
of  the  Trustee  Act,  1893,  and  that  the  said  B.,  as  such  official 
liquidator  as  aforesaid,  is  trustee  of  the  said  sum  of  New  Consols 
which  forms  part  of  the  assets  of  the  C.  Co.,  Limited.-— Let  the  right 
to  transfer  the  £ —  New  Consols,  standing  in  the  books  of  the  Bank 
of  England  in  the  name  of  F.,  of  &c.,  as  such  official  liquidator  of  the 
C.  Co.,  Limited,  as  aforesaid,  and  to  receive  any  dividends  now  due 
and  to  accrue  due  on  the  said  £ —  New  Consols,  vest  in  the  said  B. ; 
And  Let  the  said  B.  transfer  the  said  £ —  New  Consols  into  his  own 
name  as  official  liquidator  of  the  C.  Co.,  Limited,  upon  a  request 
signed  by  the  Master,  and  countersigned  by  the  said  B. — Re  Tks 
Crown  Co-operative  Society,  Limited,  Chitty,  J.,  30  Nov.  1881,  A.  2318« 


KOTES. 
VESTmO  ORDEBS  AS  TO  LAIO). — SECT.  26. 

By  the  Trustee  Act,  1893  (66  &  57  V.  c.  53),  s.  26,  "  in  any  of  the  following 
cases,  namely : — 

(i)  Where  the  High  Court  appoints  or  has  appointed  a  new  trustee ;  and  ' 

(ii)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or  entitled  to  a 
contingent  right  therein,  either  solely  or  j  ointly  with  any  other  person, — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found ;  and 

(iii)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more  trustees 
jointly  entitled  to  or  possessed  of  auy  land ;  and 

(iv)  Where,  as  to, the  last  trustee  known  to  have  been  entitled  to  or 
possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or  dead;  and 

(v)  Where  there  is  no  heir  or  pers.  represve  to  a  trustee  who  was  entitled 
to  or  possessed  of  land  and  has  died  intestate  as  to  tiiat  land,  or  where 
it  is  uncertain  who  is  the  heir  or  pers.  represve  or  devisee  of  a  trustee 
who  was  entitled  to  or  possessed  of  land  and  is  dead;  and 

(vi)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of  any  land* 
or  entitled  to  a  contingent  right  therein,  has  been  required,  by  or  on 
behalf  of  a  person  entitled  to  require  a  conveyance  of  the  land  or  a 
release  of  the  right,  to  convey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  convey  the  land  or  release  the 
right  for  twenty-eight  days  after  the  date  of  the  requirement ; 

the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting  order) 
vesting  the  land  in  any  such  person  in  any  such  manner,  and  for  any  such 
estate  as  the  Court  may  direct,  or  releasing  or  disposing  of  ^e  contmgent 
right  to  such  person  as  the  Court  may  direct. 

' 'Provided  that— 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a  new  tro«tee. 
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the  land  shall  be  vested  for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with  another 
person,  and  such  trustee  is  out  ol  the  jurisdiction  of  the  High  Court, 
or  cannot  be  found,  the  land  or  right  shall  be  Tested  in  such  other 
person,  either  alone  or  with  some  other  person." 

Sub-sect.  i.  Under  the  corresponding  provisions  in  the  previous  Acts  the 
Court  would  act,  when  expense  might  be  thereby  saved,  even  though  there 
was  no  impediment  to  a  conveyance:  see  Re  Manning^  Kay,  xxviii;  Re 
Mundel,  8  W.  fi.  683 ;  6  Jur.  N.  S.  880 ;  Davis  v.  Chanter,  4  Jur.  N.  S.  272 ; 
6  W.  B.  416 ;  Patereon  v.  P.,  2  Eq.  31 ;  but  see  Langhom  v.  Z.,  21  L.  J.  Ch. 
860,  et  V.  aup.  p.  1223.  The  new  trustee  might  be  appointed  in  a  suit  and  an 
order  made  subsequently :  see  Re  Hughes^  Settlemait,  2  H.  &  M.  695. 

Where  it  was  doubtful  whether  a  sole  trustee,  who  was  a  lunatic,  had  the 
legal  estate  or  a  mere  power,  the  Court  appointed  new  trustees,  and  vested 
in  them  such  estate,  if  any,  as  was  in  the  lunatic :  Re  Boyce,  4  D.  J.  &  S.  205. 

Where  a  trustee  died  before  the  completion  of  an  order  appointing  new 
trustees  and  vesting  the  estate,  a  new  order  was  made,  the  petition  being 
amended:  ReHavehck,  14 W.  B.  26, 174;  11  Jur.  N.  S.  906;  35  L.  J.  Ch.  228. 

Sub-sect.  ii.  The  word  **  jointly  *'  is  not  limited  to  a  legal  joint  tenancy 
but  is  used  in  a  wide  sense,  and  applies  to  the  case  of  lands  descending  to  the 
co-heiress  and  the  surviving  heir,  or  (if  the  case  fall  within  sect..  30  of  the 
Conveyancing  Act,  1881,  the  pers.  represve)  of  a  depeased  co-heiress  of  the 
deceased  trustee :  Re  Qretnwood^s  Trtuts,  27  Ch.  D.  359 ;  Re  Tempter* »  TnceU, 

4  N.  B.  494 ;  but  see  M* Murray  v.  Spicer,  5  L.  B.  Eq.  527. 

Sub-sect,  ii  (a).  By  sect.  143  of  the  Lunacy  Act,  1890  (53  &  54  V.  c.  5 J,  it 
18  expressly  enacted  that  the  provisions  of  that  Act  as  to  vesting  orders 
shall  not  affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee 
or  mortgagee  who  is  an  infant,  and  it  seems,  therefore,  that  where  an  infant 
trustee  is  of  unsound  mind,  the  case  does  not  fall  under  the  lunacv  juris- 
diction, but  under  that  of  the  High  Court :  see  Re  ArrowsmitJCs  TrueU,  4 
Jur.  N.  S.  1123.  In  sect.  2  of  the  Trustee  Act,  1850,  the  definition  of  person 
of  unsound  mind  expressly  excluded  an  infant.  But  the  expression  "infant" 
prima  facie  includes  an  infant  who  is  of  unsound  mind,  and  the  form  of 
vesting  order  adopted  hj  sects.  134-136  of  the  Lunacy  Act,  1890,  is  not 
adapt^  to  the  case  of  an  infant. 

Sub-sect,  ii  (b).  A  temporary  absence,  as  where  the  captain  of  a  merchant- 
man was  abroad  on  a  voyage,  is  not  within  the  Act :  Hutchinson  v.  Stephens, 

5  Sim.  499  (a  case  under  the  old  Act,  11  G.  IV.  &  1  W.  IV.  c.  65).  A  trustee 
may  be  treated  as  out  of  the  jurisdiction,  although  he  appears  by  counsel : 
Stillwell  V.  Ashley,  2  Set.  on  Judgt.  5th  ed.  1048.  The  enactment  applies 
where  the  trustee  out  of  the  jurisdiction  is  of  unsound  mind :  Re  Gardner* s 
Trusts,  10  Ch.  D.  29. 

Sub-sect.  vi.  A  married  woman  was  held  capable  of  refusing :  Rowley  v. 
Adams,  14  Beav.  130. 

A  refusal  is  not  wilful  if  the  title  of  the  person  requiring  the  conveyance 
is  disputed,  and  the  trustee  entertains  a  bond  fide  doubt  as  to  it :  Re  Mills* 
Trusts,  40  Ch.  D.  14,  C.  A.,  where  Cotton,  L.  J.,  observed  that  the  corre- 
sponding enactment  in  sect.  2  of  the  Act  of  1852  was  only  intended  to  apply 
in  dear  cases,  as,  for  instance,  where  a  conveyance  to  a  new  trustee,  as  to 
whose  title  there  is  no  doubt,  is  asked  for.  Queers,  whether  the  refusal  must 
be  by  the  person  who  is  trustee  at  the  date  of  the  order :  see  Re  Mills'  Trusts, 
ubi  sup. 

Where  a  mortgagor  covenanted  to  surrender  copyholds  to  the  mortgagee, 
and  refused  to  surrender  for  twenty-eight  days,  the  Court  made  a  vesting 
order  and  service  on  the  mortgagor,  who  could  not  be  found,  was  dispensed 
with:  Be  Growers  Mortgage,  13  L.  B.  Eq.  26;  and  see  Re  Mills*  Trusts,  37 
Ch.  D.  312,  at  p.  316. 

As  to  the  instrument  to  be  tendered  in  the  case  of  copyholds,  see  Bowley  v« 
Adams,  14  Beav.  132 ;  and  as  to  the  form  of  order,  v*  sup.  p.  1237. 
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FOBM  AND  EFfBCT  OP  OBDSB. 

By  the  Trastee  Act,  1893  (56  &  51  Y.  c.  53),  s.  32,  "a  veeting  order  under 
any  of  the  foregoing  provisionB  shall  in  the  case  of  a  vesting  order  oonse- 
quential  on  the  appointment  of  a  new  trustee,  haye;  the  same  effect  as  if  the 
persons  who  before  the  appointment  were  ihe  trustees  (if  any)  had  duly 
executed  all  proper  conyeyances  of  the  land  for  such  estate  as  thaHi^h  Coxiit 
directs,  or  if  there  is  no  such  person,  or  no  such  person  of  full  capacity,  then 
as  if  such  person  had  existed  and  been  of  full  capacity  and  had  duly  executed 
all  proper  conyeyances  of  the  land  for  such  estate  as  the  Court  directs,  and 
shall  in  eyery  other  case  have  the  same  effect  as  if  the  trustee  or  other  person 
or  description  or  class  of  persons  to  whose  rights  or  supposed  rijghts  the  said 
provisions  respectively  relate  had  been  an  ascertained  and  existing  person  of 
f iill  capacity,  and  had  executed  a  conveyance  or  release  to  the  effect  intended 
by  the  order." 

Bedtals  are  now  usually  omitted,  except  in  orders  to  be  acted  upon  by  the 
Bank,  or  in  orders  made  in  Chambers;  in  the  latter  case,  as  tliere  is  no 
formal  statement  of  the  facts,  as  in  a  petition,  it  is  convenient,  and  in  the 
former  case  the  Bank  require  the  following  facts  to  be  stated,  viz. : — 

1st.  That  the  persons  in  whose  names  the  stock  stands  are  trustees. 

2ndly.  That  one  of  th^  cases  provided  for  by  the  Act  has  occurred. 

3rdly.  That  the  Petrs  are  beneficially  interested,  or  otherwise  come  within 
sect.  37 ;  and  the  Court  has  approved  of  these  facts  being  set  forth :  see  Be 
Ellis,  24  Beav.  426;  Be  Mainwaring,  26  Beav.  172. 

In  other  cases,  if  for  any  particular  reason  a  recital  of  the  facts  is  thought 
expedient,  the  proper  allegations  may  be  incorporated  in  the  order. 

Where  one  trustee  was  insane,  and  the  others  refused  to  act,  to  avoid 
circuity  one  order  was  made  vesting  stock  in  the  persons  entitled,  instead 
of  one  vesting  it  in  the  same  trustees,  and  anotner  vesting  it  (on  their 
refusal  to  transfer)  in  the  persons  entitled :  Be  White,  5  Ch.  698. 

And  where  a  mortgage  debt  was  vested  in  two  trustees,  one  of  whom  was 
lunatic  and  the  other  out  of  the  jurisdiction,  and  new  trustees  of  the  settlement 
had  been  appointed,  the  Court  made  an  order  vesting  the  debt  in  the  trustee 
resident  out  of  the  jurisdiction,  and  then,  it  appearing  that  he  was  out  of  the 
jurisdiction,  in  the  new  trustees :  Be  Batho,  39  Ch.  D.  189,  C.  A. 

In  making  vesting  orders  as  to  land  the  nature  of  the  estate  vested  has  in 
some  instances  been  expressed  in  the  order,  but  the  form  usually  adopted  is 
to  vest  the  lands,  &c.  for  the  estate  of  the  trustee  under  disability,  or  fhe 
person  or  persons  who  before  the  order  was  or  were  the  trustee  or  trustees  (if 
any) ;  as  the  vesting  order  is  to  have  the  same  effect  as  if  tiie  trustee  under 
disability,  or  the  person  or  persons  who  before  the  order  was  Or  were  trustee 
or  trustees  (if  any),  had  duly  executed  a  conveyance  or  assignment.  In  case 
of  separate  trusts,  or  if  any  exchange,  or  sale  and  reinvestment  in  land,  has 
taken  place  since  the  creation  of  the  trust,  care  must  be  taken  so  to  express 
the  order  tiiat  the  exchanged  or  purchased  estates  may  be  included. 

In  vesting  land,  the  Court  expresses  the  estate  which  the  new  trustee,  ftc. 
is  to  take,  but  as  regards  stock  and  choses  in  action  the  vesting  order  is 
absolute.    This  is  on  account  of  the  wording  of  the  Act. 

The  vesting  order  being  a  conveyance,  should  be  so  worded  as  to  make  it 
clear  by  the  description  what  property  passes :  Be  Ord's  Trust,  3  W.  B.  386, 
Bup»  p.  1227.  The  estate  vests  from  the  date  of  the  order:  Wbod/aU  v. 
Arhahnot,  3  L.  E.  P.  &  D.  108. 

In  settling  the  form  of  order,  the  Court  has  had  regard  to  its  effect  pros- 
pectively :  Thus,  where  the  exor  and  executrix  (&  married  woman)  of  a 
mortgagee  applied  for  a  vesting  order,  the  Court,  instead  of  vesting  the 
property  in  the  exor  and  executrix,  when  the  feme  covert  in  order  to  part  with 
it  would  have  to  acknowledge  the  deed,  vested  it  in  such  person  or  penons 
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as  the  exor  and  ezecatrix  should  appoint,  and  in  defaiQt  thereof,  in  the  exor 
and  ezecatrix :  Be  Powell,  4  K.  &  J.  338 ;  Lewin,  810. 

Easements  may  be  vested :  Re  Taylor y  W.  N.  (66)  6 ;  and  rent-charges  : 
Be  Harruon,  sup.  p.  1218 ;  or  mere  powers :  Be  Boyce,  4'  D.  J.  &  S.  205, 
but  see  Be  Franklin,  Be  Porter,  3  Eq.  Eep.  719;  3  W.  E.  583;  25  L.  T. 
262. 

Bat  under  an  order  appointing  a  person  to  grant  a  lease  where  the  lessor 
has  become  of  unsound  mind,  the  benefit  of  a  covenant  for  quiet  enjoyment 
cannot  be  given :  Cowper  v.  Harmer,  bl  L.  T.  714 ;  57  L.  J.  Ch.  460. 

Two  orders  may  be  made  where  desirable :  Brader  v.  Kerhy,  W.  N.  (72) 
174 ;  but  where  there  are  many  persons  to  whom  shares  are  to  be  conveyed, 
it  would  seem  to  be  the  proper  course  to  appoint  a  person  to  convey  under 
8.  33,  q.  V.  %nf»  p.  1254. 

Where  an  inrant  is  tenant  in  tail  in  possession  the  order  should  simply 
vest  the  land  for  such  estate  as  the  infant,  if  of  full  age,  could  convey,  and 
should  not  refer  to  the  Pines  and  Eecoveries  Act  Tsee  Form  17,  j>ost,  p.  1270) : 
Re  Montagu,  Faber  y,M,,  (1896)  1  Oh.  549.  Sucn  an  order,  or  its  equivalent 
(an  order  appointing  a  person  to  convey),  per  ae  bars  the  estate  tail  and  re- 
mainders :  Ibid. ;  Powell  v.  Matthews,  1  Jur.  N.  S.  973. 

An  order  was  made  vesting  the  legal  estate,  subject  to  a  charge  by  will : 
Be  EUerthorpe,  18  Jur.  669;  2  Eq.  E.  1146;  and  see  Be  WinUrxngham, 
3  W.  E.  578;  and  in  a  person  absolutely  entitled:  Be  Godfrey's  trusts, 
23  Ch.  D.  205. 

Where  part  of  the  property  was  inadvertently  omitted  from  a  vesting 
order  appointing  new  tnistees,  a  further  order  was  made  on  a  second  petition 
vesting  the  property  so  omitted :  Be  Hopper* s  Trusts,  54  L.  T.  267 ;  W.  N. 
(86)  41 ;  34  W.  E.  392. 

An  order  vesting  trust  estates  in  a  continuing  trustee,  and  a  new  trustee 
appointed  in  place  of  one  out  of  the  jurisdiction,  creates  a  good  joint 
tenancy,  whether  the  new  trustee  be  appointed  in  or  out  of  Court :  Smith  v. 
8.,  3  Drew.  72 ;  Be  M.  of  Bute,  Joh.  15 ;  overruling  Be  Watts,  9  Ha.  106 ;  and 
Be  Plyer,  lb,  220;  see  also  8up.  p.  1247. 

By  54  &  55  V.  c.  39  (Stamp  Act,  1891),  s.  62,  every  decree  or  order,  whereby 
any  property  on  any  occasion,  except  a  sale  or  mortgage,  is  transferred  or 
vested  in  any  person,  is  chargeable  with  duty  as  a  conveyance  or  transfer  of 
property,   ^d  as  to  stamps  where  trustees  are  appointed  also,  v.  sup,  p.  1208. 


KEQLECrr  OB  BEFtrSAL  TO  CONYEY  LAND— SECT.  26  (VI.). 

An  order  was  made  where  a  mort^gee  of  copyholds  had  neglected  to 
surrender  according  to  his  covenant :  Me  Crowe,  13  Eq.  26. 

A  refusal  to  convey  is  not  wilful  within  the  section  if  the  trustee  entertains 
a  bond  fide  doubt  as  to  a  disputed  title :  Be  Mill,  40  Ch.  D.  14,  0.  A. 

The  recusant  trustee  need  not  be  served  with  the  petition  :  8,  C,  et  v,  inf. 
p.  1256. 

After  an  order  on  a  trustee  to  assign  leaseholds,  an  order  was  made  on 
motion  that  if  he  did  not  execute  the  deed  within  four  days  a  vesting  order 
should  be  made,  and  the  twenty-eight  days  having  expired,  the  plaintiff  was 
entitled  to  an  order :  Knight  v.  K,,  14  L.  T.  161. 


COHTIKQENT  BIQHT8  07  T717BOBN  rEBSONS. 

By  sect.  27,  "where  any  land  is  subject  to  a  contingent  right  in  an 
unborn  j)erson  or  daas  of  imbom  persons  who,  on  coming  into  existence 
would,  in  respect  thereof,  become  entitled  or  possessed  of  uie  land  on  any 
trust,  the  High  Court  may  make  an  order  releasing  the  land  from  the 
contingent  rimt,  of  may  make  an  order  vesting  in  any  person  the  estate  to 
or  of  which  we  unborn  person  or  class  of  unborn  persons  would,  on  coming 
into  existence,  be  entitled  or  possessed  in  the  land." 

Where  copyholds  devised  to  an  infant  for  life,  with  remainder  to  his  first 
son  in  tail,  were  decreed  to  be  86ld  for  payment  of  debts,  and  the  infant's 
guardian  had  been  ordered  to  surrender  to  the  purchaser  in  plaoe  of  the 
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infant,  tiie  puohaser  was  entitled  to  an  order  releasing  tiie  contingent  rights 
of  the  nnbom  issue  of  the  infant :  Wood  y.  Beetlestone,  1  K.  &  J.  213. 


IKPA27T  MOBTGAOEES— SECT.  28. 

By  sect.  28,  "where  any  person  entitled  to  or  possessed  of  land,  or 
entitled  to  a  contingent  rignt  in  land,  by  way  of  seciuity  for  money  is  an 
infant,  the  High  Court  may  make  an  order  yesting  or  releasing  or  disposing 
of  the  land  or  right  in  like  manner  as  in  the  case  of  an  infant  trustee." 

Where  a  decree  for  sale  was  made,  in  a  foreclosure  suit,  against  the  infant 
deyisee  of  a  mortgagor,  a  yesting  order  was  unnecessary,  equitable  estates 
being  bound  by  the  decree :  JRe  WilliamB,  5  D.  &  S.  515. 

,The  Court  refused  on  petition  without  suit  to  declare  an  infant  a  trustee  of 
a  le^l  estate  in  partnership  realty  yested  in  him :  lie  Burt,  9  Ha.  289. 

Where  an  equitable  mor^;agor  died  intestate,  an  order  was  made  yesting 
the  legal  estate  of  his  heir  in  uie  mortgagees,  subject  to  the  heir's  right  to 
redeem :  Be  Jones,  59  L.  T.  '859;  W.  N.  (88)  217 ;  and  the  legal  estate  in 
copyholds  (see  sect.  88  of  the  Copyhold  Act,  1894,  sup.  p.  1235)  outstanding 
in  the  infant  heir  of  a  deceased  mortgagee  was  yested  in  the  mortgagee's 
exors :  Be  Franklyn,  W.  N.  (88)  217  ;  Form  25,  sup,  p.  1235. 

As  to  seryice  on  the  infant  being  unnecessary,  see  Be  Tweedy ,  9  W.  B.  398 ; 
Be  TTiYfan,  9  W.  B.  398;  contra,  Be  Adam,  35  W.  B.  770;  57  L.  T.  337  ; 
W.  N.  (87)  175  (requiring  seryice  on  guardian  ad  litem). 


ESTATE  OF  DECEASED  MOBTOAOEE. 

Vesting  Order  in  place  of  Conveyance  hy  Heir,  or  Devisee  of  Heir  <fec.,  or 
Personal  Bepresentative  of  Mortgagee, — By  sect.  29,  **  where  a  mortgskgee 
of  land  has  died  without  haying  entered  into  the  possession  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  the  money  due  in  respect  of 
the  mortgage  has  been  paid  to  a  person  entitled  to  receiye  the  same,  or 
that  lost-mentioned  person  consents  to  any  order  for  the  reconyeyanoe  of 
the  land,  then  the  High  Court  may  make  an  order  vesting  the  land  in  sudi 

Serson  or  persons  in  such  manner  and  for  such  estate  as  the  Court  may 
irect  in  any  of  the  following  cases,  namely : — 

(a)  Where  an  heir  or  pers.  represye  or  deyisee  of  the  mortgagee  is  out  of 

the  jurisdiction  of  the  High  Court  or  cannot  be  found ;  and 

(b)  Where  an  heir  or  pers.  represye  or  deyisee  of  the  mortgagee  on  demand 
made  by  or  on  behalf  of  a  person  entitled  to  require  a  conyeyance 
of  the  land  has  stated  in  writing  that  He  will  not  conyey  the  same  or 
does  not  conyey  the  same  for  the  space  of  twenty-eight  days  next  after 
a  proper  deed  for  conyeying  the  land  has  been  tendered  to  him  by  or 
on  benalf  of  the  person  so  entitled ;  and 

(c)  Where  it  is  uncertain  which  of  seyeral  deyisees  of  the  mortgagee  was 

the  suryiyor ;  and 

(d)  Where  it  is  uncertain  as  to  the  suryiyor  of  seyeral  deyisees  of  the 

mortgagee  or  as  to  the  heir  or  pers.  represye  of  the  mortgagee  whether 
he  is  living  or  dead ;  and 

(e)  Where  there  is  no  heir  or  pers.  represye  to  a  mortgagee  who  has  died 

intestate  as  to  the  land,  or  where  the  mortgagee  has  died  and  it  is 
uncertain  who  is  his  heir  or  pers.  represye  or  deyisee," 

A  case  of  uncertainty  within  the  section  arises  if  the  will  of  the  mortgagee 
appointing  exors  is  the  subject  of  dispute  in  the  Probate  Division :  Be  Cook^s 
Mortgage,  (1895)  1  Ch.  700. 

If  one  co-heir  of  a  mortgagee  is  out  of  the  jurisdiction,  he  is  a  trustee  for 
the  persons  entitled  to  the  mortgage  money,  and  the  entirety,  on  their 
petition,  may  be  yejJted  in  the  other  co-heir :  Be  Templer,  4  N.  B.  494 ;  and 
see  Be  Hughes,  2  H.  &  M.  695. 

As  by  sect.  50  (^sup.  p.  1218),  the  word  "  trust "  does  not  include  a  mortgage, 
an  order  appointing  mortgagor  and  mortgagee  within  the  jurisdiction  as  tiie 

Sersons  to  conyey  to  a  purchaser  the  estate  of  a  mortgagee  out  of  the  juris- 
iction  who  has  not  receiyed  his  share  of  the  mortgage  money  cannot  be 
made :  &  O^bom's  Mortgage,  12  Eq»  892 ;  Lewin,  796. 
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By  the  Trustee  Act,  1893,  s.  34,  '*  (1)  Where  an  order  yesting  copyhold 
land  in  any  person  is  made  under  this  Act  with  the  consent  of  me  lord  or 
lady  of  the  manor,  the  land  shall  vest  accordingly  without  surrender  or 
adimttance.  (2)  Where  an  order  is  made  under  this  Act  appointing  any 
person  to  conyey  any  copyhold  land,  that  person  shall  execute  and  do  aU 
assurances  and  things  for  completing  the  assurance  of  the  land ;  and  the 
lord  and  lady  of  the  manor  and  eyery  other  person  shall,  subject  to  the 
costoms  of  the  manor  and  the  usual  payments,  be  bound  to  make  admittance 
to  the  land  and  to  do  all  other  acts  for  completing  the  assurance  thereof,  as 
if  the  persons  in  whose  place  an  appointment  is  made  were  free  from 
disability  and  had  executed  and  done  tnese  assurances  and  things.'' 

It  is  not  neoessaiy  that  the  lord  should  appear ;  a  yerified  certificate  of 
his  consent  will  be  sufficient;  and,  if  he  appear,  he  will  not  be  allowed 
costs :  Ayles  y.  Cox,  17  Beay.  684. 

As  the  word  **  lands  "  includes  copyholds  {Bristow  y.  Booths  L.  B.  5  G.  P. 
80,  91),  orders  yesting  copyholds  may  be  made  without  the  lord's  consent 
(Re  Fliicro/t,  1  Jur.  N.  S.  418;  Be  nursty  sup,  p.  1236),  and  without  service 
on  him:  Paterson  y.  P.,  2  Eq.  31,  contra.  Re  Howard ,  3  W.  B.  605; 
3  £q.  B.  846 ;  but  an  order  without  the  lord's  consent  will  not  haye  the  effect 
of  surrender  and  admittance,  nor  affect  the  lord's  right  to  fines :  Cooper  y. 
Jones,  2  Jur.  N.  S.  59;  Fateraon  y.  P.,  2  Eq.  31;  8,  C7.,  on  appeal;  see 
Bristow  y.  Booth,  L.  B.  5  C.  P.  86. 

Where  deyisees  in  trust  had  disclaimed,  the  Court,  in  appointing  new 
iroBtees,  made  an  order  yesting  in  the  new  trustees  *'  all  the  estate  which 
would  haye  yested  in  the  originally-named  trustees  had  they  accepted  the 
trusts  "  without  tixe  lord's  consent :  Re  Flitcro/t,  1  Jur.  N.  S.  418 ;  and  see 
Re  Hurst,  sup.  p.  1236. 

And  where  a  trustee  for  A.  had  been  admitted  and  died  without  heirs,  the 
Court,  under  the  jurisdiction  conferred  by  sects.  15  and  28  of  the  Act  of  1850, 
made  an  order  yesting  the  land  in  A. :  ii^  Ood/rey*s  Trusts,  23  Ch.  D.  205. 

As  to  what  fines  are  payable,  see  Faterson  y.  P.,  2  Eq.  31 ;  Bristow  y.  Booth, 
L.  B.  6  C.  P.  80 ;  Reg.  y.  Garland,  L.  B.  5  Q.  B.  269 ;  Garland  y.  Mead, 
L.  B.  6  Q.  B.  441 ;  Hall  y.  Bromley,  35  Ch.  D.  642,  Q.  A. 

The  costs  of  the  order  are,  in  general,  to  be  borne  by  the  yendor :  Bradley 
y.  Munton,  16  Beay.  294 ;  Ayles  y.  Cox,  17  Beay.  584. 

A  person  was  appointed  to  do  all  necessary  acts  to  yest  copyholds  in  a  new 
trustee:  Re  Hey,  9  Ha.  221. 


YESTma  8T00K  OB  OHOSES  IN  ACTION— BEGT.  35. 

By  the  Trustee  Act,  1893,  s.  35,  ''(1)  In  any  of  the  following  cases, 
namely : — 
(i)  where  the  High  Court  appoints  or  has  appointed  a  new  trustee ;  and 
(ii)  Where  a  trustee  entitled  alone  or  jointly  with  another  person  to  stock 
or  to  a  chose  in  action — 
[a^  is  an  infant,  or 

b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 
;  c)  cannot  be  found,  or 

[d)  neglects  or  refuses  to  transfer  stock  or  receiye  the  diyidends  or 
income  thereof,  or  to  sue  for  or  recoyer  a  chose  in  action, 

according  to  the  direction  of  the  person  absolutely  entitled 
thereto  for  twenty-eight  days  next  after  a  request  m  writing 
has  been  made  to  him  by  the  person  so  entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receiye  the  diyidends  or 

income  thereof,  or  to  sue  for  or  recoyer  a  chose  in  action  for 

twenty-eight  days  next  after  an  order  of  the  High  Court  for 

that  purpose  has  been  seryed  on  him ;  or 

(iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or  jointly  with 

another  person  to  stock  or  to  a  chose  in  action  is  aliye  or  dead, 

the  High  Court  may  make  an  order  yesting  the  right  to  transfer  or  call  for 

a  tranner  of  stock,  or  to  receiye  the  diyidends  or  income  thereof,  or  to  sue 
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for  or  reooyer  a  chcMse  in  action,  in  any  Buch  person  as  the  GoTut  may 
appoint : 

•*  Provided  that— 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the  Court  of 

a  new  trusteOi  the  right  shall  be  Tested  in  the  persons  vho,  on  the 
appointment,  are  the  trustees ;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order  was  entitled 
jointly  with  another  person,  the  right  shall  be  vested  in  that  last 
mentioned  person  either  alone  or  jointly  with  any  other  person  whom 
the  Cofirt  may  appoint. 

"  (2)  In  all  cases  where  a  vesting  order  can  be  made  under  this  section, 
the  Court  mav,  if  it  is  more  convement,  appoint  some  proper  person  to  make 
or  join  in  making  the  transfer. 

**  (3)  The  person  in  whom  the  right  to  transfer  or  call  for  the  transfer  of 
any  stock  is  vested  by  an  order  of  the  Court  under  this  Act,  may  transfer 
the  stock  to  himself  or  any  other  person,  according  to  the  order,  and  f^e 
Banks  of  England  and  Ireland  and  all  other  companies  sh^  obey  every  order 
under  this  section  according  to  its  tenor. 

'*  (4)  After  notice  in  writing  of  an  order  under  this  section  it  shall  not  be 
lawful  for  the  Bank  of  Ene:land  or  of  Ireland  or  any  other  company  to  transfer 
any  stock  to  which  the  order  relates  or  to  pay  any  dividends  thereon  except 
in  accordance  with  the  order. 

"  (6)  The  High  Court  may  make  declarations  and  give  directions  concerning 
the  manner  in  which  the  right  to  any  stock  or  chose  in  action  vested  under 
the  provisions  of  this  Act  is  to  be  exercised. 

'*  (6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to  shares 
in  ships  registered  under  the  Acts  relating  to  merchant  shipping  as  if  they 
were  stock." 

By  the  National  Debt  (Stockholders'  Belief)  Act,  1892,  s.  4,  where  by  virtue 
of  any  provision  in  an  Act  of  Parliament  the  right  to  stock  is  vested  in  any 
person,  he  shall  by  virtue  of  the  same  provision  be  deemed  to  be  entitled  to 
make  a  valid  transfer  of  the  stock,  and  (or)  to  receive  and  give  a  valid  receipt 
for  any  accrued  or  accruing  dividends. 

Infietnt. — ^In  Sanders  v.  Homer ^  26  Beav.  467,  where  stock  belonging  to  an 
infant  stood  in  the  joint  names  of  the  infant  and  a  person  deceased,  the  Court 
vested  the  right  to  call  for  a  transfer  in  the  deceased  trustee's  exors :  8.  C. ; 
Gardner  v.  Cowles,  3  Ch.  D.  304 ;  Form  44,  sup,  p.  1243 ;  and  see  He  FiiuUayy 
32  Ch.  D.  221,  641 ;  Re  Kemp,  59  L.  T.  209. 

Where  an  investment  by  exors  in  Consols  had  been,  by  mistake,  made  in 
the  names  of  infants,  they  were  declared  trustees  for  the  exors  :  Bives  v.  ^S., 
14  L.  T.  351 ;  W.  N.  (66)  144,  et  v,  sup.  p.  1219. 

Person  out  of  Jurisdiction. — ^Where  the  husband  of  the  ezecutiix  of  a 
deceased  trustee  was  out  of  the  jurisdiction,  the  right  to  stock  was  transfeired 
to  the  c.  q.  t, :  Be  Dennison,  2- 1).  M.  &  Or.  900. 

Where  a  new  trustee  had  been  appointed  by  deed  in  the  place  of  a  tmstee 
out  of  the  jurisdiction,  the  Court  vested  the  right  to  transfer  in  the  continuing 
trustee  and  the  new  trustee :  Be  Blaine,  W.  N.  (86)  203. 

Heglect  or  Eeftual  to  Transfer  .—One  of  several  trustees  of  a  sum  of  stock 
is  not  *'  the  person  absolutely  entitled  " ;  nor  is  a  c.  q.  t,,  who  has  only  a  life 
interest,  where  the  application  is  to  transfer  the  stock :  Mackenzie  v.  M.,  6 
D.  &  8.  338. 

8ecu8,  on  application  as  to  dividends  only :  S.  (7. ;  and  Be  ffarinaU,  5  D.  ft 
S.  Ill ;  Be  Peyton,  2  D.  &  J.  290. 

New  trustees,  dulv  appointed,  can  demand  a  transfer  of  the  stock  to  them, 
as  ''the  person  absolutely  entitied" :  Eijcp.  Bussell,  1  Sim.  N.  S.  404 ;  Be  Ellis, 
24  Beav.  426. 

Where  a  new  trustee  had  been  appointed  in  place  of  a  retiring  trustee  vho 
refused  to  join  the  continuing  one  in  transferrmg  shares,  an  order  was  made: 
Be  Baxter,  2  Sm.  &  G.  v. 

The  corresponding  provisions  in  the  former  Acts  were  held  applicable  where 
the  exor  of  a  surviving  trustee  had  not  proved,  and  declined  to  say  whether 
he  intended  doing  so,  and  declined  to  transfer :  Be  EUis's  Settlement,  24  Beav. 
426;  Be  Prices  SeUkment,  W.  N.  (83)  202;  Be  Trubee,  (1892)  3  Ch.  5d; 
Form  35,  sup,  p.  1240;  and  Lewin,  814,  note  (a). 
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Until  the  twenty-eight  days  have  expired  the  jurisdiction  of  the  Court 
does  not  arise,  and  a  petitbn  is  premature :  Re  Knox' 9  TnuU,  (1895)  1  Ch. 
638^per  Kekewich,  J. 

Where  the  refund  to  transfer  is  wholly  unjustifiable  the  recusant  trustee 
may  be  ordered  to  pay  costs :  Be  Knox's  Trusts,  (1896)  1  Ch,  538 ;  (1896)  2 
Ch.  383,  O.  A. 

Vneertainty. — Where  two  of  three  trustees  were  dead  and  it  was  uncertain 
whether  the  otiier  was  aliye  or  dead,  he  could  not  be  treated  as  a  sole  trustee, 
it  being  uncertain  whether  he  had  suryived :  Be  BandcUl,  1  Drew.  401. 

Scope  and  general  effect  of  sect  30. — The  Act  contains  no  express  pro- 
vision (such  as  was  contained  in  sect.  25  of  the  Act  of  1850)  for  the  making 
of  a  vesting  order  as  to  stock  standing  in  the  *'sole  name  of  a  deceased 
trustee  "  ;  but  in  such  a  case  the  persomd  representative  is  a  trustee  within 
the  Act :  see  Be  Ellis's  Settlement,  24  fieav.  426 ;  and  for  form  of  order,  see 
Be  Bradshaw,  V.-C.  M.,  July  24,  1874,  A.  2238. 

Nor  is  there  any  special  provision,  as  is  made  in  the  case  of  land  by  sect.  26, 
clause  V.  (v.  sup,  jp.  1246),  for  the  case  where  there  is  no  pers.  represve  of  a 
sole  or  last  surviving  trustee,  and  in  such  a  case,  eemble,  the  Court  has  no 
jurisdiction  to  make  a  vesting  order  otherwise  than  consequentially  on  an 
appointment  of  new  trustees,  and  the  proper  ooui*se,  therefore,  is  to  apply 
to  the  Court  for  such  an  appointment  and  a  vesting  order :  see  Be  Canes 
Trusts  01895),  1 1.  K.  172 ;  Be  Herbert's  Will,  8  W.  B.  272 ;  Be  Crowe's  TrusU, 
14  Ch.  D.  3(M,  610;  Lewin,  814 ;  and  where  the  exor  of  the  exor  of  the  last 
surviving  trustee  refused  to  prove,  see  Be  Price,  W.  N.  (83)  202 ;  and  see  Be 
Tpthee,  (1892)  3  Ch.  55,  et  sup. ;  Be  Ewing,  29  L.  E.  Ir.  449  (death  of  sur- 
viving trustee  residing  out  of  jurisdiction). 

Form  and  effect  of  vesting  order. — As  respects  all  government  stocks, 
and,  in  general,  all  stocks  and  shares  which  are  fully  paid  up,  the  proper 
form  of  order  is  that  the  right  to  transfer  the  stock  or  sluires  and  to  receive 
the  dividends  thereon,  should  vest  in  the  new  trustees  and  that  they  should 
transfer  the  stock  or  shares  into  their  own  names.  Where  shares  are  being 
dealt  with  under  which  there  is  a  liability  to  calls,  the  direction  as  to  transfer 
is  omitted:  Be  Oregson,  (1893)  3  Ch.  233,  C.  A. ;  Be  Joliffe,  W.  N.  (93)  84 ; 
Be  Price,  W.  N.  (94)  169 ;  Be  GlanvilU's  TrusU,  W.  N.  (77)  248 ;  (78)  21 ; 
Lewin,  815. 

The  usual  form  will  not  be  departed  from  except  in  special  cases,  but  the 
Court  has  power  to  adopt  another  form,  and  an  order  vesting  the  right  to 
transfer  to  **  any  purchaser  or  purchasers"  has  been  made  under  peculiar 
circumstances:  see  Be  New  Zealand  Trust  and  Loan  Co,,  (1893)  1  Ch.  403, 
C.  A.,  where  there  was  a  liability  on  the  shares  for  unpaid  calls;  and  Be 
Peacock,  14  Ch.  D.  212 ;  50  L.  J.  Ch.  280 ;  Form  3.  sup.  p.  1212,  where  part 
of  the  trust  funds  had  been  invested  in  unauthorized  securities,  and  it  was 
desired  to  sell  them  and  reinvest,  and  the  order  contained  an  undertaking 
by  the  trustees  to  hold  the  proceeds  on  the  trusts  of  the  settlement.  As  to 
objection  to  such  a  form  of  order,  see  Lewin,  815,  note  (b). 

The  Bank  of  England,  it  seems,  objects  to  an  order  authorizing  an  unlimited 
severance  of  the  dividends  from  the  capital,  and  where  one  of  four  trustees 
was  out  of  the  jurisdiction,  and  an  order  had  been  made  vesting  the  right  to 
receive  the  dividends  in  the  three  trusteeSi  on  the  objection  of  the  Bank  the 
order  was  limited  to  the  dividends  to  accrue  during  the  lives  of  the  three 
trustees :  Be  Pevton's  Settlement,  2  De  G.  &  J.  290;  25  Beav.  317;  and  see 
Be  Hartnall,  5  De  G.  &  S.  Ill ;  and  where  a  person  of  unsound  mind  was 
entitled  to  a  sum  of  stock  as  trustee,  and  also  entitled  to  another  sum  of  the 
same  stock  beneficially,  as  the  Bank  would  not  apportion  the  past  dividend 
between  the  trust  estate  and  the  beneficial  estate,  the  Court,  m  appointing 
new  trustees,  vested  the  right  to  receive  the  whole  dividend  in  the  new 
trustees,  upon  their  undertaking  that  they  would  invest  in  the  name  of  the 
old  trustee  so  much  as  belonged  to  >iiTn  beneficially :  Be  Stewart,  2  De  G.  P. 
&  J.  1 ;  Lewin,  816 ;  and  see  Hodges  v.  WheeUr,  V.-C.  W.,  Dec.  21,  1867, 
and  May  11,  1867. 

As  to  ordering  funds  into  Court,  see  Be  Thornton,  9  W.  E.  475 ;  Be  Parly y 
29  L.  T.  72. 
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As  to  the  caae  where  only  part  of  arrears  of  dmdends,  &c.,  belong  to  ^ 
trust,  see  Shynnery.  Pdichd,  9  W.  E.  191,  et  9up. 

By  the  National  Debt  (Stockholders'  Belief)  Act,  1892  (55  &  66  V.  c  39), 
B.  4,  "  where  by  virtue  of  any  provision  in  an  Act  of  Parliament  the  right  to 
stoc^  is  vested  in  any  person,  he  shall  by  virtue  of  the  same  provision  be 
deemed  to  be  entitled  to  make  a  valid  transfer  of  the  stock,  and  to  reoeive, 
and  give  a  valid  receipt  for,  any  accrued  or  accruing  dividends  " ;  and  where 
tiie  right  to  transfer  stock  is  similarly  vested  in  him  he  is  to  be  deemed 
entitled  to  receive  dividends,  &c.  It  is  also  provided  that  the  Bank  may 
allow  holders  of  etock.  to  have  more  than  one  account,  but  not  more  than 
four  accounts  can  be  required  in  the  same  names ;  and  by  sect.  5,  stock  may 
be  transferred  to  and  held  in  the  names  of  an  individual  and  a  body  oor- 
I>orate,  or  of  two  or  more  bodies  corporate :  see  Law  Quarantee  Soc,  v.  Hunter t 
24  a  B.  D.  406,  411 ;  sup.  Yol.  I.  p.  245. 


Apponvrnra  fbksok  to  oonyey  ob  transfer  LAin>  ob  stock— 

8S0T8.  33,  34,  35,  SXTB-SEOT.  2. 

By  sect.  33,  in  all  cases  where  a  vesting  order  can  be  made  the  Court  may, 
if  it  is  more  convenient,  appoint  a  person  to  convey  the  land  or  release  the 
contingent  right,  and  the  conveyance  or  release  will  have  the  same  effect  as 
an  order  underthe  appropriate  provision,  and  by  sect.  35  (2),  in  lieu  of  making 
a  vesting  order  as  to  stock,  the*  Court  may,  if  it  is  more  convenient,  appoint 
some  proper  person  to  make  or  join  in  making  the  transfer ;  by  sect.  34,  a 
person  may  be  appointed  to  surrender  copyholds.  The  question  whether  a 
vesting  oraer  should  be  made,  or  a  person  appointed  to  convey,  is  one  of 
expense  and  convenience :  Lewin,  810. 

In  ffancox  v.  Spittle,  3  S.  &  G.  478  (on  sale  in  numerous  lots,  the  parties 
xmder  disabilities  being  numerous),  tne  latter  course,  and  in  Shepherd  v. 
Churchill,  25  Beav.  21,  tne  former  course,  was  adopted,  as  the  less  ezpensiTe. 

As  to  whether  a  person  appointed  to  convey  for  a  tenant  for  life  can  pass 
estates  in  remainder,  see  Wood  v.  Beetlestone,  1  K.  &  J.  213.  As  to  the  form 
of  the  conveyance,  see  Lewin,  810,  n. 

There  is  no  objection  to  directing  the  officer  of  the  Bank  to  make  the 
transfer  under  sect.  35  (2),  and  this  in  many  cases  will  be  the  most  convenient 
order;  but  the  enactment  only  enables  the  Court  to  appoint  the  hank 
officer  to  transfer  stock  to  the  person  or  persons  in  whom  it  might  hy 
order  vest  the  right  to  transfer;  therefore,  where  the  order  had  directea 
the  bank  officer  to  transfer  into  Court  stock  standing  in  the  names  of  two 
Defts,  one  out  of  the  jurisdiction,  it  was  necessaryto  add  a  direction  for  the 
Deft  in  the  jurisdiction  to  join  in  i^e  transfer :  \Vade  v.  Hopkituon,  M.  B., 
2  Aug.  1856,  B.  1842;  Hodgson  v.  H.,  U.  E.,  23  July,  1856,  A,  1627  ;wid 
in  such  a  case  there  is  no  advantage  in  directing  the  bank  officer  to  join. 
But  in  Henderson  v.  EcLson,  sup»  p.  1245,  he  was  joined. 

The  order  is  served  on  the  Bank,  and  they  may  require  the  matter  to  bo 
brought  before  the  Court  on  their  appearance :  Me  HartnaU,  5  D.  &  S.  lU; 
Mackenzie  v.  if.,  5  D.  &  S.  340. 

The  Bank  sustained  an  objection  to  an  order  which  would  have  caused 
complication  in  the  public  accounts :  Skynner  v.  Pelichety  9  W.  E.  191 ;  and 
where  the  stock  subiect  to  the  trust  formed  part  of  a  larger  sum  standing  in 
the  deceased  trustee  s  name,  the  Bank  refused  to  allow  tbe  new  trustees  to 
receive  the  arrears  of  interest  on  part :  Hodges  v.  Wheeler,  V.-C.  W.,  21  Dec 
1867,  and  11  May,  1867 ;  but  in  Re  Stewart,  8  W.  E.  425 ;  2  De  G.  F.  &  J.  1, 
the  trustees  were  to  receiye  the  whole  arrears  and  retain  only  that  whidi 
belonged  to  the  trost. 


WHO  MAT  APPLY,  Aim  KODS  OF  APPUOATION. 

By  Trustee  Act,  1893,  s.  36,  <<  (1)  An  order  under  this  Act  for  the  appoint- 
ment of  a  new  trustee  or  concerning  any  land,  stock,  or  diose  in  action 
subject  to  a  trust,  may  be  made  on  the  application  of  any  person  beneficialLy 
interested  in  the  land,  stock,  or  chose  in  action,  whether  under  disability  or 
not,  or  on  the  application  of  any  person  duly  appointed  trustee  thereof. 
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"  (2)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose  in  action 
subject  to  a  mortgage  may  be  made  on  the  application  of  any  person  bene- 
ficially interested  in  the  equity  of  redemption,  whether  under  disability  or 
not,  or  of  any  person  interested  in  the  money  secured  by  the  mortgage.** 

By  O.  LiVB,  r.  1 : — "  All  proceedings  in  the  High  Court  commenced  under 
the  Trustee  Act,  1893,  shall  be  assigned  to  the  Ch.  Diy.  of  the  Court,"  and 
see  Jud.  Act,  1873,  s.  34  (2^  (3). 

By  O.  LIVB,  r.  2 : — **  All  applications  under  the  Act  may  be  made  by 
petition,  except  as  otherwise  provided  under  0.  lv." 

By  O.  LV,  r.  13a  : — **  Any  of  the  following  applications  under  the  Trustee 
Act,  1893,  may  be  made  by  summons : — 

(a)  An  application  for  the  appointment  of  a  new  trustee  with  or  without 

a  vesting  or  other  consequential  order. 

(b)  An  application  for  a  vesting  order  or  other  order  consequential  on  the 
appointment  of  a  new  trustee,  whether  the  appointment  is  made  by 
the  Court  or  a  Judge,  or  out  of  Court. 

(c)  An  application  for  a  vesting  or  other  consequential  order  in  any  case 

where  a  judgment  or  order  has  been  given  or  made  for  the  sale,  con- 
yeyance,  or  transfer  of  any  land  or  stock,  or  the  suing  for  or  recover- 
ing any  chose  in  action. 

(d)  An  application  relating  to  a  fund  paid  into  Court,  in  any  case  [coming 

within  the  provisions  of  r.  2  of  this  order]."  The  concludmg  words  were 
substituted  by  K.  S.  C,  Feb.  1895,  for  the  words  **  where  the  money  or 
securities  in  Court  does  not,  or  do  not  exceed  1,000^,  or  1,000/. 
nominal  value."     For  the  provisions  of  r.  2,  v.  8up»  Vol.  I.,  p.  319. 

In  a  complicated  case,  a  petition  may  be  presented  in  lieu  of  a  summons, 
and  the  costs  allowed :  Re  MorrU,  60  L.  T.  96 ;  37  W.  E.  317 ;  W.  N. 
(89)  31. 

The  petition  (or  summons)  should  indicate  the  particular  sections  of  the 
Trustee  Acts  under  which  tne  order  is  asked  for  :  Be  Moas,  37  Ch.  D.  613 ; 
Be  Hall,  68  L.  T.  76 ;  0.  MVB,  4a. 

In  Be  OfU,  Y.-C.  M.,  5  May,  1871,  an  order  was  made  on  the  application 
of  the  legal  pers.  represves  of  two  beneficiaries. 

A  person  naving  a  contingent  interest  is  ''beneficially  interested":  Be 
Sheppard,  4  D.  F.  &  J.  423 ;  and,  semble,  so  is  a  new  trustee  duly  appointed : 
Eorp.  Bussell,  1  Sim.  N.  S.  404 ;  aecus,  the  committee  of  a  limatic :  Be  Bourke^ 
2  D.  J.  &  S.  426. 

Wbere  a  purchaser  under  a  judgment  has  paid  his  money  into  Court,  he 
aihould  make  the  application :  Ayle^  v.  Cox,  17  Beav.  684 ;  but  the  Pit  may  be 
co-petr :  Bowley  v.  Adams,  14  Beav.  130 ;  and  where  an  estate  was  sold  in  lots 
under  a  judgment,  one  petition  as  to  such  lots  was  held  not  to  be  multi- 
farious :  8,  C 

Where  land  had  been  sold  under  a  judgment  in  a  creditor's  action  for 
admon,  and  the  purchase-money  paid  into  Court,  a  vesting  order  was  made 
on  the  application  of  the  Fit,  the  purchaser  consenting :  see  Be  Wragg,  1 D.  J. 
&  3.  356. 

Cijuitable  estates  are  bound  by  a  judgment  or  order  for  sale,  and  no 
appbcation  is  necessary :  Be  Williams^  6  D.  &  S.  616  ;  Basnett  v.  Moxont  20 
Bq.  182 ;  and  see  Smith  v.  Boucher,  1  Sm.  &  G.  72  ;  Coitrell  v.  (7.,  2  Eq.  330. 

Where  the  Crown  has  become  entitled  to  the  whole  of  the  trust  estate  of 
the  testator,  and  also  to  a  part  of  the  beneficial  interest  therein,  the  Court 
cannot,  upon  an  application  under  the  Trustee  Acts  for  the  appointment  of 
new  trustees  of  the  will  and  a  vesting  order,  make  a  vesting  order  against  the 
Crown,  but  an  application  must  be  made  to  the  Court  under  sect.  6  of  the 
Intestates'  Estates  Act,  1884 :  Be  Pratt's  TrusU,  34  W.  B.  757  ;  65  L.  T.  313  ; 
W.  N.  (86)  144. 

An  order  may  be  made  in  an  action,  without  petition,  on  motion,  or  on 
adjournment  from  Chambers:  Wood  v.  Beetlestone,  1  K.  &  J.  213;  so,  after 
an  order  on  petition,  a  further  order  was  made  on  motion  in  the  matter : 
Be  Holbrook,  5  Jur.  N.  8.  1333 ;  8  W.  R.  3 ;  29  L.  J.  Ch.  200;  1  L.  T.  18 ; 
Mackenzie  v.  Jf.,  sup,  p.  1246 ;  and  see  S.  C,,  b  D.  &  S.  338 ;  16  Jur.  723. 

If  a  petition  is  presented,  and  the  order  is  one  which  the  Court  could  not 
have  made  but  for  the  Trustee  Acts,  it  has  been  held  that  it  should  be 
intituled  in  the  ^iSniatee  Acts  as  well  as  in  the  action :  Govtgh  v.  Bage,  25 
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L.  T.  738 ;  Huntley  v.  CluUerhuck,  W.  N.  f  72)  81 ;  if  the  order  is  made  in  a 
cause,  it  is  unneoessary  to  entitle  it  in  the  Act. 

As  to  mode  of  and  eyidence  on  applying  for  new  trosteee,  v,  sect.  85,  sup. 
pp.  1226,  1227. 

BSBVIOE. 

All  the  c$,  q,  t  ought  to  be  served  with  a  petition  or  summons  for  the 
appointment  of  new  trustees,  or,  if  infants,  be  made  petrs  by  their 
next  friends,  in  which  case  the  petition  may  be  amended  for  that  purpose 
without  being  le-answored:  Be  Cartwright,  8  W.  E.  492;  Be  Bichardi, 
5  D.  &  S.  636;  Jones  v.  James,  9  Ha.  Ixxx. ;  Be  Fellows*  StOlement,  2  Jur, 
N.  S.  62  ;  but  in  special  cases  the  Court  relaxes  the  rule :  see  Be  Liyhthody^ 
62  L.  T.  40 ;  33  W.  B.  452  ;  Be  WiUon,  31  Ch.  D.  622,  C.  A. ;  Be  Blanchar^s 
Estate,  2  N.  E.  386 ;  Be  Blanchardy  3  D.  F.  &  J.  137 ;  Be  SmythTs  Settlement, 
2  D.  &  Sm.  781 ;  Practice  note,  W.  N.  (01)  85; 

— and  the  retiring  trustees  also :  Be  Sloper,  18  Beay.  596 ;  Futuoye  y. 
Kennard,  3  L.  T.  687  ;    ^ 

— but  not  trustees  who  have  refused  or  neglected  to  transfer  for  twenty- 
eight  days :  sup,  p.  1249 ;  nor  a  trustee  who  is  permanently  resident  abroad : 
BeBignoldy  7  Ch.  223;  Be  MaHin  Pye,  42  L.  T.  247;  or  has  absconded 
and  cannot  be  found :  Be  Nicholsony  W.  N.  (84)  76 ;  Hyde  y.  Benlow,  W.  N. 
(84J  117. 

^ut  on  a  petition  or  summons  for  appointment  of  new  trustees  of  a  settle- 
ment, the  beneficial  interests  under  which  had  been  made  the  subject  of 
settlements,  it  was  held  that  the  original  cs.  q,  t,,  their  husbands  and  wives, 
and  the  trustees  of  their  settlements,  sufficiently  represented  all  parties  bene- 
ficially interested :  Be  Smyth,  2  D.  &  S.  781 ;  and  see  O.  xvi,  8. 

A  vesting  order  under  sects.  26,  35  may  be  made,  without  service  of  the 
petition  or  summons  on  the  trustee  {Be  Baxter,  2  S.  &  G.  v.)  or  mortgagee 
{Be  Growers  Mortgage,  13  Ecj.  26),  who  has  refused  to  comply  with  the  request 
in  writing:  Be  Bussdl,  1  Sim.  N.  S.  409. 

Neither  the  infant  heir  of  a  mortgagee  or  trustee,  nor  the  heir's  guardian, 
need  be  served  with  a  petition  or  summons  for  appointment  of  a  person 
to  convey,  or  for  a  vesting  order:  Be''Wise,  5  D.  &  S.  415 ;  Be  Little,  7  Eq. 
323 ;  Be  Willan,  9  W.  R.  689  ;  Be  Tweedy,  9  W.  R.  398 ;  but  see  contra,  Re 
Jones,  22  W.  B.  837 ;  Be  Adams,  57  L.  T.  337  ;  35  W.  R.  770. 

In  Be  Stanley,  W.  N.  (93)  30;  62  L.  J.  Ch.  469,"  the  Court  in  1892  dis- 
pensed with  service  on  the  heir  (who  went  abroad  in  1873)  of  a  trustee  who 
had  died  in  1870  intestate  as  to  trust  estates. 

If  of  a^  he  must  be  served :  Purvis  v.  Abraham,  W.  N.  (66)  126. 

The  heir  of  a  testator  whose  trustees  predeceased  hinn  was  required  to  be 
served:  Be  Smirthwaite,  11  Eq.  251 ;  &unson  v.  Simpson,  5  Eq.  332;  Be 
Williams'  TrusU,  36  Ch.  D.  231.  But  in  Be  Gill,  5  May,  1871,  V.-C.  M. 
made  the  order  in  the  absence  of  th6  heir,  who  could  not  be  found. 

As  to  dispensing  with  service  on  cs.  q.  t.  resident  in  Australia,  see  Be 
Wileon,  31  Ch.  D.  522,  C.  A. 

Orders  appointing  guardians  to  infants  are  not  reouired  (see  0.  xyi,  19), 
but  for  a  lunatic  respondent  an  order  of  course  is  still  required. 

The  reversioner  need  not  be  served  with  a  petition  or  summons  for  an  order 
to  vest  leaseholds  in  a  new  trustee  where  the  lessor's  licence  is  not  required 
for  an  assignment :  Be  Matthew,  2  W.  B.  85 ;  and  see  Be  Hazeldine,  16  Jar. 
853. 

A  petition  or  summons  to  vest  the  right  to  transfer  stock  in  trustees, 
appointed  under  a  power  in  place  of  a  lunatic  and  another,  should  be 
served  on  the  lunatic's  committee :  Be  -Saumarez,  25  L.  J.  Ch.  575 ;  5.  C, 
8  D.  M.  &  G.  390 ;  Be  Parker,  32  Beav.  580 ;  and  he  is  entitled  to  his  costs : 
8.  C. ;  Be  Wood,  7  Jur.  N.  S.  323 ;  30  L.  J.  Ch.  453. 

Sudi  an  order  cannot  be  made  in  an  action  only  without  a  petition  in 
Lunacy :  Jeffryes  v.  Drysdale,  7  Jur.  N.  S.  667 ;  L.  JJ.,  9  W.  B.  428.  But 
see  Herring  y.  Clark,  4  Ch.  167,  et  in/,  p.  1260,  which  see  also  as  to  mode  of 
application  where  a  lunatic  is  interested. 

As  to  serving  on  the  lord  of  a  manor  a  petition  or  summons  for  an  order 
vesting  copyholds,  v,  eup,  p.  1251. 

And  fozther  as  to  service  of  petitions,  sup.  Yol.  I.  p.  388. 
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EVIDBNCE— SECTION  40. 

By  the  Trustee  Act  fl893),  sect.  40,  **  Where  a  vesting  order  is  made  as  to 
any  land  under  this  Act  or  under  the  Lunacy  Act,  1890,  or  under  any  Act 
relating  to  lunacy  in  Ireland,  founded  on  an  allegation  of  the  personal 
incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the 
heir  or  personal  representative  or  devisee  of  a  mortgagee  is  out  of  the  juris- 
diction of  the  Hign  Court  or  cannot  be  found,  or  that  it  is  uncertain  which 
of  several  trustees  or  which  of  several  devisees  of  a  mortgagee  was  the 
survivor,  or  whether  the  last  trustee  or  the  heir  or  pers.  represve  or  last 
surviving  devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that  any 
trustee  or  mortgagee  has  died  intestate  without  an  heir  or  has  died  and  it  is 
not  known  who  is  his  heir  or  pers.  represve  or  devisee,  the  fact  that  the 
order  has  been  so  made  shaU  be  conclusive  evidence  of  the  matter  so  alleged 
in  any  Court  upon  any  question  as  to  the  validity  of  the  order ;  but  this 
section  shall  not  prevent  the  High  Court  from  directing  a  reconveyance  or 
the  payment  of  costs  occasioned  by  anv  such  order  if  improperly  obtained." 

Where  the  legal  estate  in  mortgaged  land  had  descended  on  an  infant  heir 
of  the  mortgagee,  the  Court  required  formal  evidence  of  the  heirship  and 
infancy :  Be  Powell,  V.-C.  W.,  12  Dec.  1857  ;  S.  (7.,  4  K.  &  J.  338 ;  6  W.  R. 
136;  see  also  Be  Wise,  5  D.  &  S.  415. 

In  Be  Badcock,  2  W.  R.  386,  V.-C.  K.  required  an  exor  who  had  not  proved 
to  renounce  probate  before  vesting  the  estate  in  the  other. 

As  to  reading  affidavits  made  in  another  cause  or  matter,  see  0.  xxxyn,  3. 

Where  an  appointment  of  new  trustees  is  made  by  deed,  though  not 
required  to  be  so,  on  application  for  a  vesting  order  there  must  be  proof  of 
the  handwriting  of  the  attesting  witness,  or  of  endeavour  and  failure  to  find 
a  witness  to  his  handwriting,  and  thereupon  the  order  may  be  drawn  up  on 
proof  of  the  handwriting  of  the  appointor :  Be  Bice,  32  Ch.  D.  35,  C.  A. 

Extracts  from  parish  remsters  are  sufficient,  if  signed  by  the  **  curate" 
alone,  and  not  verified:  Be  Portly  4  W.  R.  443;  correcting  the  report 
(2  D.  M.  &  G.  748)  of  Be  Hall,  sup.  p.  155. 

As  to  the  admissibility  of  Scotcn  parish  registers  or  certified  extracts 
therefrom,  see  Lyell  v.  Kennedy,  14  App.  Ca.  437. 

OHABITIES. 

Sect.  39  authorizes  orders  vesting  in  new  trustees  of  charities  any  land, 
stock,  or  chose  in  action,  v,  inf,  Qiap.  XLII.,  Sections  I.,  II.,  and  note, 
p.  1303. 

COlTVICfT  TRUSTEE  OB  MOBTQAQEE. 

Bj  sect.  48,  property  vested  in  a  trustee  or  mort^gee  becoming  a  convict 
witmn  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  is  prevented  from  vesting 
in  the  admor  under  that  Act,  except  as  to  any  beneficial  interest  of  the 
trustee  or  mortgagee  in  such  property. 


ABSENCE  OF  TBT7STEE. 

By  sect.  43  the  Court  may  make,  in  the  absence  of  a  trustee  who  cannot  be 
found,  a  decree  binding  him  in  the  character  of  trustee :  see  Weethead  v.  Sale, 
6  W.  R.  62 ;  3  Jut.  N.  S.  1209. 

COSTS. 

By  sect.  38  *'  the  Hi^h  Court  may  order  the  costs  and  expenses  of  and 
incident  to  any  application  for  an  order  appointing  a  new  trustee,  or  for  a 
vesting  order,  or  of  and  incident  to  any  such  order,  or  any  conveyance  or 
transfer  in  pursuance  thereof,  to  be  paid  or  raised  out  of  the  land  or  personal 
estate  in  respect  whereof  the  same  is  made,  or  out  of  the  income  thereof,  or 
to  be  borne  and  paid  in  such  manner  and  by  such  persons  as  to  the  Court 
may  seem  just." 

This  provision  appears  to  remove  the  doubt  formerly  entertained  as  to  the 
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power  of  the  Conrt  to  order  a  respondent  to  pay  costs :  see  Re  Primrose^  23 
Beav.  690;  Be  SarahKnighfs  Willy  26  Ch.  D.  82,  C.  A. ;  Seton,  5th  ed,  p.  1056. 

An  order  was  made  Testing  the  estate  in  a  new  trustee,  and  that  by  consent 
he  might  pay  the  costs  of  the  prooeedinss,  and  that  such  costs,  with  interest, 
at  4^  p.  c,  might  be  a  charge  on  tJie  inheritance :  Exp.  DavieSy  16  Jur.  8S2; 
et  V,  8up,  pp.  1217,  1245. 

The  costs  of  a  vesting  order  on  a  sale  should  be  borne  by  the  vendor:  Ayln 
T.  CoXy  17  Beav.  584 ;  Bradley  v.  MuntoUy  16  Beav.  294 ;  Purser  v.  Darhyy  4 
K.  &  J.  41 ;  and  not  by  a  railway  co.  under  the  Lands  Claufies  Act,  s.  82: 
Be  S,  Waha  By,  Co.,  14  Beav.  418. 

In  Be  EllUony  2  Jur.  N.  S.  62,  a  petition  asking  an  inquiry,  and  for  the 
costs  "  incidental  to  or  consequent  on  the  inquiry,"  the  Court  excluded  the 
words  quoted  from  the  order  as  giving  rise  to  uncertainty. 

A  person  filing  a  bill,  instead  of  proceeding  under  the  Act  of  1850,  had  to 
pay  the  extra  costs :  ThorruLS  v.  Walker y  18  Beav.  521. 

Costs  will  not  be  allowed  on  the  higher  scale  merely  on  the  ground  that 
the  trust  funds  are  large :  Be  Spettiguey  32  W.  R.  385. 

If  the  application  be  solely  for  the  benefit  of  a  tenant  for  life,  he  will  pay 
the  costs,  but  the  costs  of  an  application  for  the  ^neral  benefit  of  the  estate, 
such  as  the  appointment  of  new  trustees,  should  be  defrayed  out  of  corpiUy 
as  between  solr  and  client :  Be  Parby,  29  L.  T.  72 ;  Carter  v.  Sebright,  26 
Beav.  374 ;  Lewin,  818. 

Ajb  to  costs  of  two  petitions  presented  the  same  day  for  the  same  purpose, 
see  Be  Pring,  28  L.  T.  467. 

As  to  costs  in  cases  of  lunacy,  v,  inf.  p.  1260. 


LXJITATIO  TRUSTEES  OB  MOBTGAQEES. 

Bjr  sect.  116  of  the  Lunacy  Act,  1890  (53  Y.  c.  5),  the  powers  of  that  Act 
relating  to  management  and  administration  extend  not  only  to  lunatics  so 
f oimd  by  inquisition  and  to  every  person  lawfully  detained  as  a  lunatic,  bat 
also  to  "  every  person  not  so  detained  and  not  found  a  limatic  by  inquisition, 
with  regard  to  whom  it  is  proved  to  the  satisfaction  of  the  Judge  in  Lunacy, 
that  such  person  is,  through  mental  infirmity  arising  from  disease  or  age, 
incapable  of  managing  his  affairs." 

The  corresponding  definition  in  the  Trustee  Act,  1850,  only  extended  to 
infirmity  of  mind  and  not  of  body:  Be  Barber,  39  Ch.  D.  187 ;  and  see  Be 
Martin,  34  Ch.  D.  618 ;  overruling  Be  Phelpa'  Settlement  Trusts,  31  Ch.  D.  3ol. 

Where  any  such  person,  not  being  an  infant,  or  resident  out  of  the  juris- 
diction, is  a  trustee,  the  jurisdiction  of  the  Court  in  Limacy,  as  defined  by 
the  Lunacy  Acts  of  1890  and  1891,  arises :  see  Be  Gardner's  Trusts,  10  Ch.  D. 
29,  where  the  existing  trustee  being  of  unsound  mind,  and  out  of  the  juris- 
diction, new  trustees  were  appointed  in  Chancery,  and  a  vesting  order  made. 

By  the  Lunacy  Act,  1890,  s.  135,  the  Judge  m  Lunacjr  may  make  orders 
vesting  lands,  of  which  a  lunatic  trustee  or  mortgagee  is  solely  or  jointly 
seised  or  possessed,  *'in  such  person  or  persons  for  such  estate  and  in  such 
manner  as  he  directs " ;  and  may  release  contingent  rights  in  such  lands. 
Anv  such  order  is  to  have  **the  same  effect  as  if  the  trastee  or  mortgagee 
had  been  sane,  and  had  executed  a  deed  conveying  the  land  for  the  estete 
named  in  the  order,  or  releasing  or  disposing  of  the  contingent  right": 
Lunacy  Act,  1890  (53  V.  c.  5),  s.  135,  sub-s.  3.  By  sect.  136  (replacing 
sects.  5  and  6  of  the  Act  of  1850)  the  Judge  in  Lunacy  may  in  like  manner 
vest  the  right  to  transfer  stock  or  choses  in.  action  held  by  a  lunatic  as 
trustee  or  mortgagee  (solely,  or  jointlv  with  others) ;  or  as  pers.  represve ; 
and  by  sub-sect.  4  the  Judge  may,  if  it  is  more  convenient,  appoint  some 
proper  person  to  make  or  join  in  making  a  transfer  of  stock. 

Under  sect.  135  the  Court  has  power,  on  payment  of  purchase-money  of 
leaseholds  belonging  to  a  lunatic,  which  he  contracted  to  sell  before  he  was 
found  lunatic,  to  make  a  vesting  order :  Be  Pagani,  (1892)  1  Ch.  236,  C.  A. 

By  sect.  137,  where  a  person  is  appointed  to  make  or  join  in  inaking  a 
transfer  of  stock,  such  person  shall  be  some  proper  officer  of  tiie  Bank,  or  the 
CO.  or  society  whose  stock  is  to  be  transferred.  This  section  does  not  apply 
where  an  order  vesting  stock  of  a  lunatic  trustee  is  made  in  the  ordinary 
form,  V.  eup.  p.  1213,  and  not  under  sab-seot*  4  of  sect  136;  and  there- 
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fore  in  such  a  case  the  Bank  of  England  cannot  require  that  their  officer 
should  be  appointed  to  make  the  transfer:  i2e  (7.  M.  Q,,  (1898)  2  Oh.  324, 
G.  A. 

By  sect.  HI  of  _  the  Act  of  1890,  in  every  case  in  which  the  Judge  in 
Lunacy  has  jurisdiction  to  order  a  conveyance  or  transfer  of  land  or  stock, 
or  to  make  a  vesting  order,  he  may  also  make  an  order  appointing  a  new 
tmstee  or  new  trustees. 

By"  sect.  143,  the  provisions  of  the  Act  as  to  vesting  orders  dre  not  to  a£fect 
the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee  or  mortgagee  who 
is  an  infant.  , 

By  sect.  341,  *'  lunatic*'  means  an  idiot  or  person  of  unsound  mind. 

As  to  the  jurisdiction  of  the  Judge  in  Lunacy,  v.  sup,  p.  1221 ;  and  see 
also  Jud.  Act,  1873,  s,  17  (3);  1875,  s.  7,  by  which  the  jurisdiction  in 
Lunacy  was  transferred  to  the  High  Court  of  Justice,  and  to  be  exercised  by 
such  Judge  or  Judges  of  the  Hi^  Court  or  Court  of  Appeal  as  should  be 
introsted,  &c.  By  the  Queen's  sign  manual  (warrant  dated  11  Nov.  1876), 
the  jurisdiction  was  conferred  on  the  L.  C.  and  all  the  Justices  of  Appeal, 
and  might  be  exercised  by  them,  or  any  two  of  them  sitting  together,  or  by 
any  one  of  them  sitting  alone.  And  by  letter  of  request  from  the  L.  0. 
under  Jud.  Act,  1873,  s.  61,  to  the  Judges  of  the  .Court  of  Appeal,  they 
could,  when  sitting  in  lunacy,  make  orders  as  Judges  of  the  Ch.  biv. ;  and 
now,  by  virtue  of  sect.  108  of  the  Limacy  Act,  1890,  sect.  61  of  the  Jud. 
Act,  1873  (36  &  37  V.  c.  66),  and  the  request  of  the  L.  C.  made  pursuant 
to  that  section,  the  Judges  of  the  Court  of  Appeal  are  enabled  to  act  as 
additional  Judges  of  the  Ch,  Div.,  not  only  in  all  api)lications  under  the 
Trustee  Act,  1893,  but  in  all  applications  in  lunacy  wnich  require  also  the 
exercise  of  the  jurisdiction  of  the  Ch.  Div. :  Re  PUlU,  36  Ch.  D.  410 ;  Re 
Blake,  W.  N.  (96)  61 ;  72  L.  T.  280;  but  in  lunacy  matters  this  jurisdiction 
can  only  be  exercised  in  aid  of  the  jurisdiction  in  lunacy :  Be  Barber,  39 
Ch.  D.  187. 

The  procedure  in  Lunacy  is  now  regulated  by  the  Lunacy  Bules,  1892, 
made  under  sect.  338  of  the  Act  of  1890. 

Applicaiion  of  Trustee  Ads, — ^Where  a  sole  surviving  trustee  is  a  lunatic 
not  BO  found,  the  High  Court  (though  empowered  to  appoint  a  new  trustee 
in  his  place)  has  no  jiuisdiction  to  make  a  vesting  order ;  but  resort  must  be 
had  to  the  Lunacy  jurisdiction :  Be  Jf.,  (1899)  1  Ch.  79. 

Where  one  of  three  trustees  became  lunatic,  and  a  new  trustee  had  been 
&PI>ointed  in  his  place,  it  was  held  that  a  petition  for  a  vesting  order  must  be 
entitled  in  Chancery  as  well  as  in  Lunacy,  as  otherwise  the  vesting  order 
would  sever  the  joint  tenancy :  Be  Pearson,  6  Ch.  D.  982 ;  Be  Chell,  49  L.  T, 
196. 

Whero  a  mortga^  debt  and  stock  were  vested  in  two  trustees,  one  being 
lunatic  and  the  otQer  out  of  the  jurisdiction,  and  new  trustees  had  been 
appointed,  an  order  was  made  vesting  the  mortgage  debt  and  right  to  call 
for  a  transfer  of  the  stock  in  the  trustee  out  of  the  jurisdiction,  and  then,  it 
appearing  that  he  was  out  of  the  jurisdiction,  in  the  new  trustees :  Be  Batho, 
89  Ck  D.  189,  C.  A. 

New  trustees  having  been  appointed  in  the  place  of  a  lunatic  and  a  deceased, 
to  act  jointly  with  a  continmng  trustee,  the  right  to  convey  the  mortgaged 
property  for  the  estate  of  the  continuing  trustee  and  the  lunatic  was  vested 
m  the  continuing  trustee :  Be  Vicat,  33  Ch.  D.  103,  C.  A. 

Where  it  was  alleged  that  a  trustee  was  of  unsound  mind,  but  the  trustee 
denied  the  allegation  and  was  unwiUing  to  be  removed,  the  Court  declined  to 
luake  an  order :  Be  Combs,  61  L.  T.  46. 

Where  one  of  the  exors  of  a  surviving  exor  of  a  testator  was  lunatic,  the 
right  to  transfer  stock  was  vested  in  tiie  otiier  two,  though  the  stock  stood  in 
the  name  of  the  testator :  Be  Wacher,  22  C^.  D.  636,  C.  A. ;  but  where  one 
of  the  three  trustees  was  lunatic.  Cotton,  L.  J.,  refused  to  vest  the  right  to 
transfer  until  a  new  trustee  was  appointed :  Be  Nash,  16  Ch.  D.  603,  C.  A. ; 
bat  see  ^  Watson,  19  Ch.  D.  384,  0.  A. ;  Be  Bay,  47  L.  T.  600. 

As  the  Court  in  Lunacy  does  not  administer  a  trust,  it  will  not  make  an 
order  vosting  property  in  a  person  absolutely  entitled,  but  will  appoint  a  new 
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trustee,  and  leave  the  owner  to  take  further  steps  to  put  an  end  to  the  trust : 
He  Holland,  16  Ch.  D.  672,  C.  A. ;  but  see  Be  CurHe,  10  Ch.  D.  93,  C.  A. 

Sect.  137,  V.  sup,  p.  1258,  has  no  application  where  an  order  vesting  stock 
standing  in  the  name  of  a  lunatic  trustee  is  made  according  to  the  form  in 
Be  Qregson,  (1893)  3  Ch.  233,  C.  A.,  and  not  under  sub-sect  4  of  sect.  136, 
and,  therefore,  in  such  a  case  the  Bank  of  England  have  no  right  to  require 
that  their  officer  shall  be  appointed  to  make  the  transfer :  Be  C,  M,  (?.,  (1898) 
2  Ch.  324,  C.  A. 


OBDSB  IN  I^UKAOT  OB  GHAKGEBY. 

Where  the  estate  of  a  lunatic  trustee  or  mortgagee  is  to  be  affected,  the 
order  must  be  made  in  Lunacy  as  well  as  in  Chancerv :  Be  Ormerod,  3  D.  &  J. 
249 ;  Be  Mason,  10  Ch.  273 ;  Be  White,  6  Ch.  698 ;  Be  Stewart,  8  W.  B.  297 ; 
Be  Boyce,  4  D.  J.  &  S.  205;  Be  Cuming,  6  Oh.  72;  Be  M.,  (1899)  1  Ch.  79. 
But  see  Be  Lamotte,  25  W.  B.  149. 

Where  one  of  three  trustees  of  a  sum  of  stock  becomes  limatio,  a  petition 
for  a  vesting  order  in  the  other  trustees  should  be  entitled  in  Lunacy  only : 
Be  WaUon,  19  Ch.  D.  384,  C.  A. ;  and  see  Be  Bay,  47  L.  T.  500;  Be  Mho, 
39  Ch.  D.  189,  C.  A. 

Where  one  trustee  was  a  lunatic,  a  petition  for  appointment  of  new  irus- 
tees  in  place  of  the  lunatic  and  others,  and  a  vesting  order,  had  to  be  entitled 
in  Lunacy  as  well  as  Chancery,  as  otherwise  the  vesting  order  would  sever 
the  joint  tenancy :  Be  Pearson,  6  Ch.  D.  982,  C.  A. ;  Be  Chell,  49  L.  T.  196. 

Li  Herring  v.  Clark,  4  Ch.  167,  after  a  judgment  for  sale  of  leaseholds 
belonging  to  A.  and  B.  as  partners,  an  order  vesting  the  legal  estate  in  the 
share  of  A.,  who  was  of  unsound  mind,  was  made  in  Chancery  only. 

By  sect.  143  of  the  Lunacy  Act,  1890  (63  &  54  V.  c.  5),  it  is  expreedy 
enacted  that  the  provisions  of  that  Act  as  to  vesting  orders  shall  not  affecit 
the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee  or  mortgagee 
who  is  an  infant ;  and  it  seems,  therefore,  thJat  where  an  infant  trustee  is  of 
'unsound  mind,  the  case  does  not  fall  under  the  Lunacy  jurisdiction  but 
under  that  of  the  High  Court,  and  the  order  may  be  made  in  Chancery  only: 
see  Be  ArrowsmitKs  TrusU,  4  Jur.  N.  S.  1123;  27  L.  J.  Ch.  704;  6  W.  6. 
642 ;  and  so  also  if  the  existing  trustee  is  not  only  limatic  but  out  of  the 
jurisdiction:  Be  Gardner's  Trust,  10  Ch.  D.  29;  see  eAso Be  Luce's  Trvtts 
(in  Lunacy  and  in  Chancery),  30  W.  B.  759 ;  or  if  only  an  appointment  of  a 
new  trustee  is  required,  and  no  order  vesting  the  lunatic's  estate :  Be  Vickers, 
3  Ch.  D.  112 ;  Be  M„  (1899)  1  Ch.  79;  or  if  the  only  difficulty  is  that  the 
person  having  power  to  appoint  a  new  trustee  is  a  lunatic,  &c.,  and  no  vesting 
order  is  required :  Be  Sparrow,  5  Ch.  662 ;  but  in  such  a  case  it  would  seem 
that  the  application  should  in  general  be  in  lunacy :  Be  Bowmer,  3  D.  &  J. 
658;  Lunacy  Act,  1890,  ss.  128,  129. 

But  in  Be  Bloomar,  2  D.  &  J.  88,  and  Be  Sherard,  1  D.  J.  &  S.  421  (where 
the  lunatic  was  tenant  in  tail),  orders  were  made,  in  the  matter  of  the  Lunacy, 
of  the  Trustee  Act,  1850,  and  of  the  Lunacy  Begulation  Act,  1853,  and  in  the 
cause,  declaring  that  the  partition  appeared  for  the  benefit  of  the  lunatic,  and 
directing  the  committee  to  convey  accordingly. 

As  to  the  jurisdiction  of  the  lufaster  in  Lunacy  to  make  the  order,  see  Be 
Fuller,  (1900)  2  Ch.  551,  0.  A. ;  Be  Langdale,  (1901)  1  Ch.  3,  C.  A.,  sup. 
p.  1228. 

COSTS  IN  LUNACY. 

By  sect.  142  of  the  Lunacy  Act,  1890,  power  as  to  costs  is  conferred  on  the 
Judge  in  Limacy  similar  to  that  conferred  on  the  High  Court  by  sect.  38  of 
the  Trustee  Act,  1893,  v.  sup.  p.  1257. 

As  to  the  jurisdiction  under  sect.  142  to  order  the  Bank  of  England  to  pay 
costs,  see  C.  M.  G,,  (1898)  2  Ch.  324,  C.  A.,  referring  to  Be  Shortridge,  (189d) 
1  Ch.  278,  C.  A. 

Costs  of  re-conveyance  are  in  general  borne  by  the  mortg;agor:  v.  inf. 
Chap.  XLVIL,  **  M!ortoaoes  " ;  but  the  extra  costs  of  a  petition  for  a  vest- 
ing order  made  necessary  by  the  mortgagee  having  become  a  lunatic  may  be 
ordered  to  be  i>aid  otherwise,  e.g.,  out  of  the  mortgaged  estate  where  he  is 
beneficially  entitled  to  the  mortgage:  Exp,  Bichards,  1  J.  &  W.  264;  iZe 
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Wheder,  1  D.  M.  &  G.  435,  and  cases  there  cited ;  Be  Tomnsend,  2  Ph.  348)  ; 
or,  where  he  is  only  a  trustee  (Re  Townsend^  1  Mac.  &  G.  686),  out  of  tne 
trust  funds  :  Re  Jonea^  2  Ch.  D.  70. 

But  not  where  the  fact  that  the  lunatic  mortgagee  was  a  trustee  appears  on 
the  mortgage  deed :  Re  Lewes,  1  Mac.  &  G.  23 ;  nor  where  the  legal  estate 
had  descended  to  the  mortgagee's  heir,  a  lunatic :  Re  Stiiart,  4  D.  &  J.  317 ; 
Re  Jones,  2  D.  F.  &  J.  554 ;  nor  where  the  application  was  made  by  the 
mortgagor  for  leaye  to  pay  tJie  debt  into  the  Bank  of  England,  and  an  order 
Testing  the  property  in  himself:  Re  Sparks,  6  Ch.  D.  361,  C.  A. ;  and  see 
Lewin,  823»  and  note. 


Section  XII. — Persons  entitled  to  Lands  dieected  to  be 

SOLD,  conveyed,  &C.,  DECLARED   TRUSTEES — VESTING  OR  CON- 
VEYING— Trustee  Act,  1893,  ss.  30,  31,  32  and  33. 

1.  In/ant  declared  Trustee  on  Sale  under  Jtulgment — Sects.  30 
and  31 ;  Person  appointed  to  Convey — Sect,  33. 

DiBEcrrioN  for  sale  to  raise  debts  &c. — ''And  declare,  that  upon  such 
sale  the  Deft  W.,  the  infant,  the  heir-at-law  of  the  testator,  will  be  a 
trustee  of  the  real  estate  hereinbefore  directed  to  be  sold,  or  suoh  parts 
thereof  as  shall  be  so  sold,  for  the  purchaser  or  purchasers  thereof, 
within  the  meaning  of  the  Trustee  Act,  1893;  And  this  Court  doth 
order  tLat  the  Pit  J.  be  appointed  to  convey  the  said  hereditaments  for 
the  estate  of  the  said  Deft  therein,  and  that  he  do  convey  the  same 
accordingly."— /onw  v.  Williams,  V.-C.  8.,  24  May,  1856,  A.  1050 ; 
and  see  inf.  p.  1271. 

For  decree  for  account  of  what  was  due  to  Pit  on  his  equitable  mortgage, 
and,  in  default,  for  a  sale ;  with  declaration  that  the  mortgagor's  infant  heir 
would  be  a  trustee  under  the  Act  for  the  purchaser,  see  Losh  y.  Hayton, 
Y.-C.  W.,  9  Dec.  1854,  B.  211 ;  but  compare  Smith  v.  Boucher,  1  S.  &  G.  72. 

For  order  under  sects.  7,  20,  and  29  of  Trustee  Act,  1850  (now  under 
Trustee  Act,  1893,  ss.  26  (ii)  (a),  30,  32,  and  33^,  declaring  infant  devisee  a 
trustee  for  the  purchaser  uncler  order  for  sale  to  pay  debts,  and  vesting 
inibnt's  interest  in  a  trustee  of  attendant  term  to  convey,  see  Edihunds  v. 
Powell,  V.-O.  K.,  20  Feb.  1852,  A.  366. 

As  to  vesting  of  real  estate  in  pers.  represve  under  Land  Transfer  Act,  1897, 
V,  sup,  p.  1220. 

For  form  of  application,  see  D.  G.  F.  1080. 


2.  Infant  declared  Trmtee  of  Estates  directed  to  be  Mortgaged — 
Sect.  31 ;  and  Person  appointed  to  execute  Mortgage — Sect.  33. 

After  directing  debts  and  costs  to  be  borne  by  the  estates  respec- 
tively devised  to  the  infant  and  another  rateably,  and  apportioned 
amounts  to  be  raised  by  mortgage,  and  all  proper  parties  to  join — 
"  Dedare,  that  the  infant  Deft  is  (to  be  deemed)  a  trustee  of  so  much 
of  the  estates  devised  to  him  as  shall  be  so  mortgaged  as  aforesaid. 
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vithia  the  meaning  of  the  Trustee  Act,  1893 ;  And  Let  W.,  of  &c  (in 
the  place  of  the  infant  Deft),  execute  such  mortgage  on  the  said  estate 
as  the  Judge  &c.  shall  approve  and  direct." — Crunn  v.  SaviU^  Y.-C.  8., 
81  May,  1853,  A.  1276;  Smith  v.  Lemaitre,  Y.-C.  W.,  13  Jan.  1855, 
B.  300.     See  note,  inf.  p.  1273. 

But  the  more  proper  form  would  he  to  appoint  a  person  to  conyey,  for  the 
estate  of  the  infant,  hy  way  of  mortgage,  ana  to  order  such  person  to  execute 
such  mortgage  as  the  Judge  shall  approve :  see  Form  3,  in/. 


3.  Declaration  that  Persons  not  in  esse  tcouldy  on  eoniing  into  esse, 
be  Trustees — Sects.  30,  81 ;  and  appointing  Person  to  convey  to 
Purchaser  or  Mortgagee — Sect.  33. 

DiBEGTioN  that  debts  &c.,  be  raised  by  sale  or  mortgage — "And 
Declare,  that  the  interests  of  any  unborn  sons  and  daughters  of  the 
Deft  N.  in  the  said  hereditaments  are  the  interests  of  persons  who, 
upon  coming  into  existence,  would  be  trustees  within  the  meaning  of 
the  Trustee  Act,  1893;  And  Let  H.,  of  &c.,  be  appointed  to  execute 
the  conveyance  or  mortgage  for  the  purpose  of  conveying  the  real 
estate  to  be  so  sold  or  mortgaged,  for  all  such  estate  and  interest  as 
any  unborn  sons  and  daughters  of  the  said  Deft  would,  on  coming 
into  existence,  be  seised  of  in  such  real  estates ;  And  Let  the  said  H. 
execute  such  conveyance  or  mortgage  accordingly." — GiUiland  v. 
Newton,  Y.-O.  W.,  12  July,  1856,  A.  1569.     See  note,  tn/  p.  1272. 


4.  Declaration  that  Parties  are^  or  that  Persons  on  coming  into  esse 
would  bcj  Trustees^  and  directing  Conveyance  or  Vesting-^ 
Sect.  31. 

Deolabe  that  the  Pit  {or  Deft)  A.,  who  is  an  infant  [or  out  of  the 
jurisdiction  of  this  Oourt  &c.],  is  a  trustee  [or  that  the  interests  of  any 
unborn  child  or  children,  or  issue  of  (the  Pit,  or  Deft)  A.,  who  might 
claim  under  the  said  A.,  or  under  the  will  of  A.,  deceased  &c.,  or  under 
the  indenture  of  settlement  made  by  A.,  deceased,  dated  &c.,  in  the 
pleadings  mentioned,  are  the  interests  of  persons  who,  on  coming  into 
existence,  would  be  trustees]  within  the  meaning  of  the  Trustee  Act, 
1893,  of  the  land  &c.  [In  judgment  say,  hereinbefore.  In  subsequent 
order  say,  by  the  judgment  dated  &c.]  directed  to  be  conveyed  &c.  [If 
ordered,  add  directions /or  vesting  the  estate,  or  discharging,  releasing,  or 
disposing  o/  any  contingent  right.     See  Forms,  sup,  pp.  1228,  1229]. 


5.  Specific  Per/of*mance — In/ant  declared  Trustee — Sect.  31 ;  Penon 
appointed  to  surrender  Copyholds — Sect.  33. 

JuDGMEirr  for  specific  performance  of  agreement  for  sale,  Deft 
admitting  possession  and  acceptance  of  title^-*' And  it  appealing  by 
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the  evidence  aforesaid  tliat  the  Fit  S.  \%  the  eldest  son  of  0.,  deceased, 
in  the  pleadings  named,  and  his  heir  according  to  the  custom  of  the 
manor  of  — ,  whereof  the  said  copyhold  property  is  bolden,  And  that 
the  said  Pit  S.  is  an  infant,  Declare  that  the  said  Fit  is  a  trustee, 
within  the  meaning  of  the  Trustee  Act,  1893,  of  the  said  copyhold 
property  for  the  Deft  the  purchaser  thereof." — Ferson  appointed  to 
surrender  (and  assure)  the  said  copyholds  for  all  the  estate  of  the 
infant ;  And  on  proper  surrender  (assurance)  by  him,  and  all  necessary 
parties,  at  the  cost  of  the  estate  of  the  said  0.,  deceased  (to  be  settled 
by  the  Judge  at  the  expense  of  the  Deft),  Deft  to  pay  the  Fit  B.,  as 
the  administratrix  of  the  said  0.,  deceased,  the  sum  of  £ —  agreed  upon 
as  the  balance  of  his  purchase-money  for  the  said  copyhold  property. 
— ^No  costs  on  either  side. — Baggott  v.  Blackham^  V.-C.  K.,  11  Feb. 
1860,  A.  266. 


6.  Specific  Performance — Releasing  Contingent  Bights  of  Persons  not 
in  esse — Sects.  28,  31 ;  Person  appointed  to  convey  for  Infants 
to  PurchaserSy  on  Payment — Sect.  33. 

JuDOMSNT  for  specific  performance  of  contracts  for  sale,  and  direction 
for  the  several  Fits,  the  purchasers,  to  pay  their  purchase-moneys  into 
Court — "  Declare,  that  upon  payment  by  the  said  Fits  respectively  of 
their  respective  purchase-moneys  and  interest  as  aforesaid,  the  interests 
of  any  unborn  person  or  persons  in  the  hereditaments  comprised  in 
such  several  contracts,  who  might  claim  under  or  by  virtue  of  the 
limitations  contained  in  the  indenture  dated  &c.,  subject  to,  and  in 
default  of,  the  exercise  of  the  joint  power  of  appointment  vested  in  &c., 
will  be  the  interests  &c.  [Form  4]  ;  And  Let,  upon  such  payment  as 
aforesaid  being  made,  the  hereditaments  comprised  in  the  said  con- 
tracts respectively,  in  respect  of  which  such  several  payments  shall  be 
made,  be  released  and  discharged  from  the  contingent  rights  of 
any  such  unborn  person  or  persons  therein ;  And  it  appearing  by  the 
affidavit  of  &c.,  that  the  Defts  W.  &c.  are  respectively  infants,  and 
necessary  parties  to  the  conveyances  to  be  executed  of  the  heredita- 
ments comprised  in  the  said  several  contracts  in  respect  of  which  such 
payments  are  to  be  made,  Declare  that  the  said  infant  Defts  (upon  such 
payments  being  made  by  the  respective  Fits  as  aforesaid)  will  be  trus- 
tees for  the  Fits  respectively,  within  the  meaning  of  the  Trustee  Act, 
1893 ;  And  Let,  upon  such  payments  being  made,  all  proper  parties 
join  in  conveying  the  estates  comprised  in  such  several  contracts  (or 
such  parts  thereof  as  remain  to  be  conveyed)  to  the  respective  pur- 
chasers thereof,  or  as  they  shall  direct ;  And  this  Court  doth  hereby 
appoint  W.,  of  — ,  to  join  in  conveying  the  said  last-mentioned  estates, 
upon  sudi  payments  being  made,  for  all  the  estate  and  interest  therein 
of  the  said  infants  respectively." — Such  conveyances  to  be  settled  by 
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the  Judge. — [^Add  Lodgment  Schedule,  Form  No.  37.]  —  See  Hargreave* 
V.  Wright,  V.-O.  W.,  6  June,  1853,  A.  1364;  1  W.  E.  408. 

For  decree  for  specific  performance  of  contract  for  Bale,  and  appointing 
person  to  surrender  the  outstanding  legal  estate  in  copyholds  of  the  unknown 
neir  of  a  paid-off  mortgagee,  and  directing,  upon  payment  of  the  purchase- 
money,  such  person  to  surrender  accordingly,  see  Re  Edge,  Bill  y.  Edge, 
V.-C.  S.,  10  June,  1858,  A.  1164,  on  petition  under  the  Trustee  Act,  1850 ; 
and  in  suit  for  specific  performance,  the  Y.-C.  haying  required  &e  Plt*8 
right  to  be  establisned  in  a  suit. 

^or  decree  for  specific  performance  against  infant  heir  of  vendor,  and,  it 
appearing  that  the  purchase-money  had  been  paid  to  the  vendor,  declaring 
the  infant  a  trustee  within  the  Act  for  the  purchaser,  and  directing  the 
estate  to  vest  in  the  purchaser  in  fee,  see  Barrett  y.  Godfrey,  V.-C.  L.  Craa- 
worth,  13  March,  1851,  A  624;  but  see  notes,  inf.  p.  1272. 


7.  Specific  Peiformance — Infant  and  Persons  not  in  esse  declared 
Trustees  for  Purpose  of  granting  Lease — Co-Defendant  appointed 
to  assign. 

JxTDOMEirr  for  specific  performance  of  contract  for  lease — <'  Declare, 
that  the  infant  Deft  B.  is  a  trustee  of  the  said  messuage  &c.,  for  the 
purpose  of  granting  such  lease,  within  the  meaning  of  the  Trustee  Act, 
1893 ;  And  Declare,  that  the  interests  of  all  the  (any)  unborn  issue  of 
the  Deft  E.  B.  [infant s father^  in  the  said  messuage  &c.,  are  the 
interests  &c.  [Form  4,  p.  1262],  for  the  purpose  of  granting  such  lease 
thereof  as  aforesaid ;  And  this  Court  doth  order  that  the  Deft  E.  B.  be 
appointed  to  convey  or  assign,  by  way  of  demise,  the  said  messuage 
&c.,  for  the  estate  and  interest  of  the  said  Deft  B.,  the  infant,  and 
discharged  from  the  contingent  rights  and  interest  of  any  such  unborn 
issue  to  the  extent  of  the  term  and  interest  intended  to  be  granted 
by  the  said  lease." — Hodgson  v.  Bower,  V.-C.  K.,  21  Ap.  1859,  A. 
854. 


8.  Defendant  declared  Tfnisteefor  the  Purpose  of  granting  a  Lease, 

Upon  motion  &c.,  by  counsel  for  the  Pit,  the  Court  being  of  opinion 
that  the  Deft  is  a  trustee,  within  the  meaning  of  the  Trustee  Act, 
1893,  of  the  messuage  and  premises  comprised  in  the  lease  dated  &c., 
for  the  purpose  of  granting  such  new  lease  of  the  said  messuage  and 
premises,  as  by  the  said  order  dated  &c.  was  directed  to  be  executed 
by  the  Deft ;  Let  A.  B.  of  &c.,  be  appointed  to  convey  or  assign  by  way 
of  demise  the  said  messuage  and  premises  for  the  estate  therein  of  the 
Deft,  to  the  extent  of  the  term  and  interest  intended  to  be  granted  by, 
and  subject  to  the  covenants  and  conditions  contained  in,  the  lease 
settled  by  the  Master,  and  referred  to  in  the  Master's  certificate,  dated 
Sec—Hall  V.  Hale,  Kay,  J.,  24  July,  1884,  A.  1258;  S.  CI,  61  L.  T. 
226. 

In  Grace  v.  Bayrdon,  25  W.  E.  506,  Eomilly,  M.  E.,  expressed  his  opinion 
that  the  Court  had  no  power  either  to  appoint  a  person  to  convey  m  the 
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place  of  a  party  refasing  to  execute  the  lease,  or  to  make  a  Testing  order ; 
but  see  now,  Jud.  Act,  1884,  s.  14,  Vol.  I.  pp.  354,  428,  429. 

For  decree  for  specific  performance  of  testator's  contract  for  lease,  and 
declaring  infant  Defts  trustees  for  the  Pit,  and  that  persons  not  in  esse  who 
might  claim  under  the  will  would,  on  coming  into  esse,  be  trustees  within 
the  Act ;  and  directing  that  the  lands,  for  their  estates  and  interests,  vest  in 
the  trustees  and  exors  of  the  will,  to  the  intent  that  they  may  grant  leases 
thereof,  pursuant  to  the  testator's  contracts — costs  of  aU  parties  out  of  the 
estate,  see  Howell  v.  Palmer^  V.-C.  S.,  21  Dec.  1855,  A.  294. 

Sbr  decree  declaring  lands  charged  with  a  perpetual  annuity,  and  the  Pit 
and  his  heirs,  &c.,  entitled  thereto  under  a  deed  of  appointment,  subject  to  a 
charge  thereby  created,  and  to  a  power  of  revocation,  and  the  Pit  entitled  to 
specific  performance  of  a  covenant  to  grant  such  annuity  by  settlement  deed, 
and  declaring  the  Pit  and  other  parties  trustees  of  the  lands  under  the  Acts 
60  far  as  regards  such  annuity,  and  that  persons  not  in  ease  would,  on  coming 
into  esse,  be  trustees ;  and  appointing  two  of  the  parties  to  release  and  convey 
the  interests  of  the  persons  not  in  esse^  so  as  to  vest  the  annuity  in  the  trustees 
of  the  settlement  and  the  persons  appointed,  and  directing  tne  adult  parties 
to  execute  such  deed  of  grant,  and  do  such  acts  as  might  be  necessary  to  vest 
the  annuity — the  costs  to  be  taxed  and  be  a  charge  upon  it,  see  Foster  v.  F,, 
V.-C.  K.,  7  July,  1860,  A.  1499. 

For  order  on  petition  (after  the  donee  of  a  power  of  jointuring  had  refused 
to  obey  a  decree  for  specific  performance  of  an  agreement  to  jointure]  declar- 
ing him  a  trustee  for  the  Pit  to  the  extent  of  the  jointure,  and  appointing  a 
person  to  execute  the  jointure  deed,  see  Wellesley  v.  IF.,  Exp,  Mornington,  4 
D.  M.  &  G.  537. 


9.  Bpeciftc  Performance  of  Agreement  for  Exchange  of  Lands — Re^ 
leasing  Contingent  Rights — Appointing  Person  to  Convey. 

7uD03£BNT  for  Specific  performance  of  the  agreement  for  exchange — 
And  Declare  that,  upon  such  payment  by  the  Pit  as  hereinafter  is 
ordered  being  made,  the  Defts  according  to  their  several  and  respec- 
tive estates  and  interests  in  the  land  comprised  in  or  referred  to  by 
the  said  second  schedule  to  the  said  agreement,  are  (will  be)  trustees, 
and  that  the  Deft  M.  E.  [the  first  tenant  in  taiV]  as  to  all  the  estates 
and  interests  in  the  same  land  which  are  represented  by  him  as  such 
tenant  in  tail  as  in  the  (pleadings)  mentioned,  is  (will  be)  a  trustee  of 
the  same  land  for  the  Pit,  his  heirs,  exors,  and  admors  respectively ; 
And  that  the  interests  of  any  unborn  person  or  persons  in  the  same 
land,  who  might  claim  under  or  by  virtue  of  the  limitations  contained 
in  the  will  of  the  testator,  Sir  W.  E.,  prior  to  the  said  estate  of  the 
said  Deft  M.  E.  will  be  interests  &c.  [Form  4,  p.  1.262].  Appoint  the 
Deft  B.  to  convey  to  the  Pit  all  such  of  the  land  comprised  in  or  re- 
ferred to  by  the  said  second  schedule  to  the  said  agreement  as  is  of 
freehold  tenure  for  all  the  estate  of  the  several  Defts  who  are  infants, 
and  for  all  the  estates  and  interests  represented  by  the  said  Deft 
M.  E.  as  such  first  tenant  in  tail  as  in  the  (pleadings)  mentioned,  and 
to  release  the  contingent  rights  of  all  such  Defts,  and  of  all  and  eyerj 
other  persons  or  person,  bom  or  to  be  bom,  therein  to  the  use  of  the 
Pit,  his  heirs  and  assigns  ;  And  to  release  and  dispose  of  to  the  Pit, 
his  heirs,  exors  or  admors,  all  the  contingent  rights  of  such  Defts, 
and  all  and  every  the  persons,  bom  or  unborn,  in  or  to  such  of  the 
land  comprised  in  or  referred  to  by  the  said  second  schedule  to  the 
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said  agreement  as  is  of  leaseliold  and  copyhold  tenure,  in  and  to  sncli 
land  respectively. — ^Directions  for  mutual  conveyances. — Eldon,  Earl 
ofY.  Eden,  V.-C.  H.,  13  Jan.  1876,  A.  175. 

10.  Infant  and  Parties  Abroad  ( Wifej  and  Husband  in  her  Right) 
declared  Tmstees  after  Judgment  for  Partition — Persons  ap- 
pointed to  Convey — Sects.  31,  33  and  35  (2). 

Judgment  for  partition — "  And  Declare,  that  after  such  partition 
shall  have  been  made  and  confirmed  the  infant  Deft  T.  will  be  a  trustee 
within  &c.,  of  such  shares  of  the  said  manor,  rectoiy,  hereditaments 
&c.,  as  shall  be  allotted  to  the  said  other  parties ;  And  this  Court  doth 
order  that  the  Deft  J.  be  appointed  to  convey  such  shares  for  such 
estate  and  interest  as  the  said  infant  hath  therein,  to  the  said  other 
parties;  And  Let  the  Deft  J.  convey  the  same  accordingly;  And 
Declare  that  the  Deft  H.  and  the  Deft  A.,  the  wife  of  the  Deft  G.,  as 
heiress-at-law  of  W.  in  the  pleadings  named,  or  the  said  Defts  O.  and 
A.,  his  wife,  in  right  of  the  said  A.,  are  trustees  of  the  said  manor  &c., 
for  the  Pit  and  the  said  other  Defts,  within  the  intent  and  meaning  of 
the  Trustee  Act,  1893;  And  it  appearing  by  the  evidence  aforesaid  that 
the  said  Defts  A.  and  G.,  her  husband,  are  out  of  the  jurisdiction  of 
.this  Court,  this  Court  doth  order  that  the  Deft  H.  be  appointed  to 
convey  the  said  manor  &c.,  for  such  estates  as  the  said  A.  and  G.  have 
therein ;  And  Let  him  convey  the  same  to  the  said  parties  accordingly." 
— Conveyances  to  be  settled  by  the  Judge. — Brooke  v.  Brown,  V.-C.  W-, 
8  July,  1854,  A.  1564. 

For  like  declaration,  see  Boxora  v.  WrigJit,  V.-C.  L.  Cranworth,  24  Jan. 
1851,  A.  647  ;  and  see  Welh  7.  Abraham,  V.-C.  W.,  9  July,  1853.  B.  1362 ; 
Langton  v.  Beeston,  V.-C.  K.,  27  April,  1854,  B.  851 ;  and  further  order, 
2  Aug.  1856. 

For  subsequent  order  on  petition,  appointing  person  to  convey  the  estate 
and  interest  of  the  infant  rlts  in  the  shares  allotted  to  the  other  parties, 
see  Wells  v.  Abraham,  V.-O.  W.,  18  Feb.  1854,  B.  93 ;  but  see  Form  10,  sup,, 
and  notes  Chap.  XLVI.  **  Pabtition  " ;  and  see  Eaton  v.  Banwell,  V.-C.S., 
13  Mar.  1855,  A.  785. 

For  order  declaring  that  unborn  persons  would  on  their  birth  be  trustees 
for  the  purposes  of  a  decree  for  partition,  and  appointing  a  person  to  execute 
a  proper  assurance,  by  way  of  extinguishment  or  otherwise,  of  their  con- 
tingent rights  and  interests,  see  Beloe  v.  Brawre,  V.-C.  S.  in  Chambers, 
27  Nov.  1860,  A.  2255. 

For  order  on  petition,  after  decree  for  partition,  where  the  shares  were 
minute  and  subdivided,  declaring  the  several  parties  interested  in  a  lease- 
hold estate  Texcept  as  to  their  own  shares)  trustees  fdr  the  parties  to  whom, 
shares  had  been  allotted  under  the  commission,  and  appointing  one  person 
sole  trustee  thereof,  and  vesting  the  properfy  in  him  for  the  residue  of  the 
term,  and  directing  him  to  assign  the  divided  shares  to  the  persons  to  whom 
the  same  had  been  allotted,  see  Shej^herd  v.  Churchill,  M.  B.,  4  Dec.  1857, 
B.  553;  25Beav.  21. 

11.  Declaration  that  Parties  arCy  and  that  Persons  not  in  esse  will  be^ 

Trustees  on  Sale  under  the  Partition  Acts — Sect.  31. 

DmEcnoN  for  sale  by  the  trustees  in  lieu  of  partition — And  Declare 
that  upon  such  sale  the  Fits  and  the  Deft  F.  as  one  of  the  oo-heii»  otf 
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the  testator  &o.|  will  be  trustees  of  their  respective  estates  and  interests 
in  the  land  hereinbefore  directed  to  be  sold  for  the  purchaser  or  pur- 
chasers thereof,  within  the  meaning  of  the  Trustee  Act,  1893,  And 
Declare  that  the  interests  of  the  unborn  children  or  issue  of  the  Pit 
E.  C.  are  the  interests  &c.  [Form  4,  p.  1262] ;  And  pursuant  to  the 
said  Trustee  Act,  1893,  Let  the  Defts  L.  &c.,  be  appointed  to  convey 
the  said  land  for  the  estates  therein  of  the  Fits  and  the  Deft  P.  as 
such  co-heirs  as  aforesaid  who  are  (they  being)  out  of  the  juris- 
diction of  this  Court,  and  for  all  such  estates  and  interests  as  any 
unborn  children  or  issue  of  the  Pit  E.  0.  would,  on  coming  into  exist- 
ence, be  entitled  to  or  possessed  of  in  the  said  land. — Chuhh  v.  Pettipher^ 
T.-C.  M.,  25  June,  1870,  A.  1778  ;  and  see  also  Re  Montagu^  Faher  v. 
M,,  (1896)  1  Gh.  549,  inf.  Form  17,  where  infants  were  tenants  in  tail 
in  possession. 

For  declaration  in  a  decree  for  sale,  under  the  Partition  Act,  1868,  that  the 
interests  of  the  persons  or  jperson  who  upon  the  death  of  Pit  will  be  .and  become 
his  right  heirs  or  right  heir  in  the  real  estate,  are  interests  of  persons  who, 
upon  coming  into  existence,  will  be  trustees  within  the  meaning  of  the 
l^tee  Act,  18*50,  s.  30  (now  Trustee  Act,  1893,  s.  31),  see  Bameii  v.  Moxan, 
M.  E.,  31  May,  1875,  A.  1145;  44  L.  J.  Oh.  557;  8.  C7.,  20  Eq.  182. 


12.  All  Parties  declared  Timstees  of  Estates  directed  to  be  Sold  under 
the  Partition  Act,  and  that  Unborn  Persons  on  coming  into  esse 
fffill  be, 

UsTTAL  judgment  and  directions  for  sale  and  payment  of  proceeds 
into  Court — *'And  Declare  that  the  several  parties  to  the  secondly- 
mentioned  action  are  trustees  within  &c.,  of  their  respective  shares  and 
interests  in  the  several  estates  hereby  directed  to  be  sold,  and  that  the 
interests  in  such  several  estates  of  all  unborn  persons  who  might  claim 
under  the  will  of  L.,  the  father,  in  the  (pleadings)  named  are  the 
interests"  &c.  [Form  4,  p.  1262]. — ^Any  directions  for  appointing  new 
trustees  and  for  vesting  were  postponed. — Lees  v.  Coulton,  M.  B., 
11  March,  1875,  B.  730;  S.  C,  20  Eq.  20. 

For  subsequent  order  on  petition  appointing  a  person  trustee  of  the  estates 
directed  to  be  sold  in  the  puice  of  the  several  parties  to  the  action,  for  the 
purpose  of  giving  effect  to  the  judgment,  and  that  the  estates  vest  in  him 
for  the  respective  shares  and  interests  of  the  several  parties  to  the  action, 
and  releasing  the  continffent  rights  of  all  unborn  persons  who  might  claim, 
but  the  trustee  not  to  taxe  possession,  and  without  prejudice  to  his  receiving 
the  rents  as  agent  as  theretofore,  and  to  his  remuneration  as  such  agent,  see 
Lees  V.  CouUon,  M.  E.,  1  July,  1875,  B.  1388. 


13.  In/ants  declared  Trustees  for  the  Purpose  of  Sale  under  the 

Partition  Act. 

DiBEonoKS  for  sale — ''And  Declare  that  in  case  of  such  sale  the 
infant  Pits  H.  and  &,  will  be  trustees  within  &g.,  of  the  hereditaments 
hereinbefore  directed  to  be  sold  for  the  purchaser  or  purchasers 
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thereof  for  all  the  estate  and  interest  of  the  said  infants  therein."— 
Beardmore  v.  -5.,  V.-O.  W.,  13  Jan.  1872,  A.  100;  and  see  Higgt  7. 
Dorkis,  V.-C.  W.,  8  March,  1872,  13  Eq.  280,  where  it  was  declared 
that  on  payment  or  set-ofE  of  the  purchase-money  the  infant  Deft 
would  be  trustee  of  all  his  estate  and  interest  &c. 


14.   Vesting  Lands  in^  or  appointing  Person  to  convey  tOj  Purchaser 

under  Judgment — Sects.  30  and  32. 

TJpoK  the  application  of  A.  &c.,  the  person  by  the  Master's  certificate, 
dated  &c.,  allowed  the  purchaser  of  the  land  &c.  [Form  1,  p.  1228], 
comprised  in  lot  — ,  part  of  the  estates  sold  pursuant  to  the  judgment 
\_or  order],  dated  &c.,  and  upon  reading  &c.  the  judgment  [or  order] 
for  sale,  dated  &c.,  the  conditions  of  sale,  the  Master^  s  certificate  [or 
order],  dated  &c.,  allowing  the  applicant,  the  purchaser  of  the  land  &c. 
comprised  in  lot  — ,  part  of  the  estates  sold  ptirsuant  to  the  said  judg- 
ment [or  order]  [enter  any  other  evidence"},  and  an  office  copy  certificate, 
whereby  it  appears  that  on  the  —  day  of  —  the  Petr  A.  paid  the  sum 
of  £ — ,  his  purchase-money,  for  the  said  land  &c.  [If  so,  with  interest 
thereon,  or  the  balance  of  his  purchase-money  for  the  said  land  &c., 
after  deducting  the  sum  of  £ — ,  the  amount  of  the  deposit  paid  by 
him  in  respect  thereof,  with  interest  on  such  balance]  into  Court  to 
the  credit  of  &c.,  and  the  Judge  being  of  opinion  that  (the  Pit,  or 
Deft)  B.  is  to  be  deemed  to  be  entitled  to  [or  possessed  of,  or  a  con- 
tingent right  in]  the  land  &c.,  comprised  in  the  said  lot,  upon  a  trust 
within  the  meaning  of  the  Trustee  Act,  1893 ;  And  it  appearing  by  the 
evidence  aforesaid  [or  taken  in  the  action]  that  the  said  B.  is  an  infant 
[or  out  of  the  jurisdiction  of  this  Court,  or  cannot  be  found  &c. 
State  the  disability  or  circumstance  which  renders  the  order  requisite,  or 
if  there  he  no  disability  ''  that  it  is  expedient,  for  the  purpose  of  carrying 
such  sale  into  effect,  that  a  person  should  be  appointed  *'  &c.,  or  "  that 
an  order  should  be  made  "  Testing  &c.].  Let  the  said  land  &c.  vest  in 
the  said  A.,  for  the  estate  of  the  said  B.  [or  released  from  the  con- 
tingent right  of  the  said  B.]  therein  [or  this  Court  doth  order  that  C. 
be  appointed  to  convey  the  said  land  &c,  to  the  said  A.,  or  as  he  shall 
direct,  for  the  estate  of  the  said  B.  therein ;  or  to  release,  or  dispose 
of,  or  discharged  from  the  contingent  right  of  the  said  B.  in  the  said 
land ;  And  Let  the  said  C.  convey,  or  assign,  or  release,  or  dispose  of 
the  same  accordingly. — ^Form  26,  p.  1236]. 

For  order  vesting  infant's  interest  in  land  sold  under  decree  in  the  pur- 
chaser, see  Thomaa  v.  Heath,  V.-C.  S.,  26  April  1853,  B.  747. 

For  order  on  petition  by  purchaser  under  decree,  vesting  land  for  the 
estate  of  infants,  BeeEdwarda  v.  Oray,  V.-O.  W.,  16  July,  1853,  A.  1359. 

For  order,  on  petition,  discharging  order  vesting  infant's  interest  in  an 
estate  in  a  purchaser  under  decree,  and  directing  a  conveyance  instead,  at 
the  purchaser's  instance,  for  the  purpose  of  expressing  reservations  as  to 
mines,  see  Turner  v.  Speakman,  Y,'C,  P.,  19  April,  1852,  B.  633. 

For  order  vesting  copyholds  in  the  purchaser  under  a  decree,  on  his  and 
Pit's  petition,  and,  by  consent  of  the  lord,  for  all  the  estate  and  interest  of 
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the  Defts,  husband  and  wife,  who  had  neglected  or  refused  to  execute  the 
necessary  documents,  see  Rowley  y.  Adama,  M.  E.,  18  Aug.  1852,  B.  1195; 
8.  C,  14  Beav.  130. 

For  order,  on  petition,  that  lands  sold  under  decree  be  wholly  discharfi^d 
from  the  contingent  rights  of  persons  unborn,  see  BeaU  y.  Symonds,  Y.-O.  ±C., 
19  March,  1852,  A.  978,  et  inf.  p.  1271. 

For  order  for  Pit  to  conyey  to  a  purchaser  discharged  from  the  contingent 
ridbt  of  the  Deft,  see  Balderson  y.  Wood,  M.  B.  at  Chambers,  29  Jan.  1879. 

The  order  can  be  made  where  the  person  to  conyey  is  under  no  disability, 
tr.  inf.  p.  1272. 

For  order,  in  Chambers,  appointing  person  to  oonyey  to  purchaser  under 
decree  the  estate  yested  in  infants,  see  Lill  y.  L.,  M.  B.  in  Chambers,  16  June, 
1858,  B.  1202. 

For  order  yesting  lands  in  purchaser  to  uses  to  bar  dower,  see  Davey  y. 
MiUer,  V.-C.  S.,  27  June,  1853,  A.  1634 ;  and  Form  17,  Seton,  4th  ed.  p.  585. 

For  similar  order  in  fayour  of  a  person  beneficially  entitled  in  fee,  the 
trustee  of  the  legal  estate  being  an  infant,  see  Be  Lush,  reported  5  D.  &  S. 
436 ;  but  this  order  is  not  found  in  Beg.  Lib.,  nor  is  the  petition  filed. 

For  order,  on  the  application  of  the  purchaser,  appointing  Pit  to  assign 
leaseholds  sold  Tinder  decree  to  the  purdiaser  for  the  estate  of  a  trustee,  as 
to  whom  it  was  uncertain  whether  he  was  Hying  or  dead,  see  Smither  y. 
Zetterquist,  M.  B.  in  Chambers,  25  Noy.  1859,  B.  263. 

For  order,  by  consent  of  the  lady  of  the  manor,  yesting  copyholds  sold  under 
decree  in  the  purchaser,  for  the  estate  of  one  of  the  testator's  co-heirs  who 
was  out  of  the  jurisdiction,  discharged  from  all  right  and  title  of  the  Deft, 
the  testator^s  widow,  to  freebench,  dower,  or  thirds,  of  or  in  the  same,  and 
from  all  claims  and  demands  whateoeyer  in  respect  thereof,  see  Tomaon  y. 
Bolph,  M.  B.  in  Chambers,  13  Dec.  1858,  B.  432. 


15.  8ak  in  lieu  of  Vesting  Order — Intestates^  Estates  Act^  1884. 

IJpoir  the  petition  or  application  &c.  of  A.  B.,  Let  an  inquiry  be 
made  what  hereditaments  and  real  estate  were  deyised  by  the  will  of 
X.  to  his  wife  K.  for  her  life,  and  after  her  death  to  G.  D.  and  E.  F., 
upon  trust  for  sale  as  in  the  said  will  mentioned ;  Let  the  said  here- 
ditaments and  real  estate  be  sold  with  the  approbation  of  the  Judge. 
—Pay  money  to  arise  by  sale  into  Court  to  the  credit  of  Be  trusts  of 
will  of  X.;  Li  the  matter  of  the  Intestates'  Estates  Act,  1884. — 
"Proceedfl  of  sale  &c."  subject  to  further  order. — [Adjourn  further 
hearing  of  petition  to  Chambers.] — Re  Pratt,  Chitty,  J.,  24  July,  1886, 
B.  1062 ;  S.  a,  65  L,  T.  313 ;  34  W.  R  757 ;  W.  N.  (86)  144. 


16.  Foreclosure  nisi  of  Equitable  Mortgage  against  Infant  Seir-at* 
Law — Mortgagor's  Estate  vested  in  latter  by  reason  of  disclaimer 
of  Trustees  of  Mortgagor's  Will — Infant  declared  a  Trustee — 
Executrix  of  Mortgagor  to  Convey. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Hts  and  Defts ;  And  it  appearing  that  the  title  deeds  &c.,  [Form  2, 
p.  2042,  down  to  end  of  form] ;  And  in  that  case  declare  that  the 
infant  Deft  P.  will  be  a  trustee  within  the  meaning  of  the  Trustee 
Act,  1893,  for  the  Pits  of  the  hereditaments  in  the  statement  of  olain^ 
mentioned ;  And  thereupon  Let  the  Deft  0.  {executrix  of  deceased 

VOL.  n.  4  ir 
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mortgagor  and  mother  of  infant)  on  her  own  belialf  and  on  belialf  of 
the  infant  Deft  P.  execute  a  oonyejance  thereof  to  the  Fits,  such  oon- 
yejance  to  be  settled  by  the  Judge  in  case  the  parties  differ. — ^Liberty 
to  9,yp\j.— Foster  t.  Parker^  M.  E.,  25  Jan.  1878,  A.  147 ;  8  Oh.  D.  147. 

See  note,  inf.  p.  1272. 


17.  Barring  Estate  Tail  and  Remainders  over  by  Order  vesting^  or 
appointing  Person  to  Convey^  Estate  of  Infant  Tenant  in  TaU  in 
Possession — Trustee  Act^  1893,  ss.  31,  32,  and  50. 

Deolakb  that  it  is  for  the  benefit  of  the  infant  Deft  F.  J.  0.  H.  to 
take  in  accordance  with  the  wiU  of  the  above-named  A.  M.,  And 
Declare  that  the  manors,  lands,  and  hereditaments  in  the  county  of  Y. 
now  subject  to  the  uses  of  the  indenture  of  re-settlement  dated  &c.  in 
the  statement  of  claim  mentioned,  and  which  manors,  lands,  and  here- 
ditaments are  hereinafter  referred  to  as  ''the  M.  Estate,"  ought  in 
pursuance  of  the  provision  in  that  behalf  in  the  said  will  of  the  said 
A.  M.  to  be  conveyed  to  the  uses  and  upon  the  trusts  and  subject  to 
the  powers  and  provisions  in  such  will  contained  concerning  the  manors 
and  hereditaments  thereby  devised,  which  are  therein  referred  to  as 
'<  the  secondly  devised  premises  " ;  And  that  the  said  manors,  lands, 
and  hereditaments  be  conveyed  accordingly ;  And  it  appearing  that 
the  Deft  F.  J.  0.  M.  is  tenant  in  tail  male  in  possession  under  the  said 
indenture  of  re-settlement  of  the  said  M.  Estate,  and  that  he  is  an 
infant ;  Declare  that  the  said  Deft  F.  J.  0.  M.  is  a  trustee  of  the 
M.  Estate  within  the  meaning  of  the  Trustee  Act,  1893 ;  And  Let 
0.  H.  M.  &c.  be  appointed  to  convey  the  said  M.  Estate  for  all  such 
estate  as  the  said  infant  F.  J.  0.  M.  could  if  of  full  age  convey  unto 
the  Pits  as  the  general  trustees  of  the  will  of  the  said  A.  M.  and  their 
heirs  discharged  from  the  estate  in  tail  male  of  the  said  Deft  F.  J.  0.  M. 
under  the  said  indenture  of  re-settlement,  and  from  all  estates,  rights, 
interests,  and  powers  to  take  efEect  after  the  determination  or  in 
defeasance  of  such  estate  in  tail  male  to  the  uses  upon  the  trusts  and 
subject  to  the  powers  and  provisions  in  the  said  will  declared  contained 
or  referred  to  concerning  the  said  secondly  devised  premises ;  And  Let 
the  said  G.  H.  M.  convey  the  same  accordingly,  such  conveyance  to  be 
settled  by  the  Judge. — Ee  Montagu,  Faher  v.  Montagu,  Kekewich,  J., 
16  Jan.  1896 ;  (1896)  1  Gh.  549. 

-   This  order  was  not  entered. 


18,  Order  vesting  Leaseholds  in  Equitable  Mortgagee  afUi*  DtfauU 
under  Judgment  for  Medemption,  or  for  Mortgagor  to  assign. 

Upon  motion  &c.  [usual  recital  of  judgment  and  certificate  and  affi- 
davit of  default  Sfc,  as  in  order  for  absolute  foreclosure'] — This  Court 
doth  Declare  that  the  Deft  is  a  trustee  for .  the  Pit  of  the  said  mes- 
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BDages  and  premises  within  &c. ;  And  it  appearing  by  the  said  afGldayit 
of  —  filed  &c.,  that  the  said  Deft  cannot  be  found ;  It  is  ordered  that 
the  messuages  and  premises  comprised  in  the  indenture  of  lease  dated 
&c.y  do  Test  in  the  Pit  E.  for  the  estate  of  the  Deft. — Hicharda  y, 
Eobifuon,  L.  0.  for  M.  E.,  31  July,  1873,  B,  2146. . 

For  form  of  application,  see  D.  0.  F.  1079. 

For  decree  in  me  case  of  an  equitable  mortgage  declaring  that  in  default 
of  the  mortgagor  (an  absconding  Deft)  paying  what  was  certified  to  be  due 
by  the  time  appointed  by  the  Master's  certificate,  Pit  would  be  entitled  to 
the  mortgaged  estate  free  from  the  equity  of  redemption,  and  that  the  Defts 
would  be  trustees  thereof  under  the  Trustee  Act,  1850  (now  under  Trustee 
Act,  1893),  and,  it  appearing  that  the  Defts  could  not  be  found,  directing  the 
estate  to  vest  in  the  Pit,  see  Lechmere  v.  Clamp,  9  W.  R.  860 ;  8.  C,  30  Beav. 
218,  and  31  Beay.  578,  a  further  order  being  found  necessary.  See  also 
Smith  y.  Boucher,  1  Sm.  &  Giff.  72. 

And  in  JRtcJiards  v.  Robinson,  8up»,  the  direction  for  a  prospective  vesting 
was  disapproved,  but  on  evidence  of  the  default  the  order  was  made  tie 
novo. 

On  a  sale  in  a  foreclosure  suit  Pit  was  declared  trustee  of  the  mortgagor's 
(lunatic's)  estate  for  the  purchaser ;  Harrison  v.  Smith,  17  W.  B.  646 ;  and 
under  foreclosure  decree  Deft,  who  could  not  be  foimd,  was  declared  a 
trustee,  and  his  estate  vested  in  the  Pit :  Lechmere  v.  Clamp,  30  Beav.  218 ; 
31  Beav.  578.  These  orders  were  made  at  the  hearing  without  a  separate 
petition,  as  to  which  see  also  Wood  v.  Beetlestone,  1  K.  &  J.  213;  but  where 
a  lunatic's  estate  was  in  question  a  separate  petition  was  necessary :  sup, 
p.  1259. 

For  f onus  of  orders  under  1 W.  lY.  c.  47,  ss.  11,  12,  for  infant  devisees  and 
tenants  for  life  to  convey  estates  decreed  to  be  sold  to  pay  debts,  &c.,  see 
Seton,  3rd  ed.  825 ;  Yorke  v.  Pole,  V.-O.  W.,  15  Feb.  1848,  B.  804 ;  Mitchell 
V.  Reynolds,  Y.-O.  P.,  21  Nov.  1851,  B.  67;  Williams  v.  Boker,  V.-O., 
26  Jan.  1838,  B.  244;  Baddiffe  v.  Eccles,  M.  B.,  10  May,  1836,  B.  568; 
1  Keen,  130;  Penny  v.  Pretor,  V.-O.,  26  Jan.  1838,  B.  258;  9  Sim.  135; 
Beale  v.  Symonds,  V.-O.  K.,  19  Ivlarch,  1852,  A.  978 ;  and  further  order, 
a  C,  M.  E.,  21  Feb.  1857,  A.  700.  And  see  8.  C,  1  Drew.  65 ;  Blaich/ord 
V.  Beed,  M.  B.,  14  May,  1832,  A.  1727 ;  Arnold  v.  A.,  V.-O.  P.,  17  Jan. 
1852,  A.  1246.  And  for  orders  for  tenant  for  life  or  infant  devisee  to  convey 
estates  by  way  of  mortgage  to  raise  testator's  debts,  pursuant  to  decree  tmder 
1  W.  lY.  c.  47,  s.  12,  and  2  &  3  V.  c.  60,  s.  1,  see  Blacklock  v.  Harland^ 
V.-C.  S.,  27  March,  1855,  A.  648;  Didcin  v.  D.,  V.-O.  B.,  5  May,  1849, 
A.  1225;  Powell  v.  Lewis,  V.-O.  P.,  3  Dec.  1851,  B.  211;  and  Binder  v. 
Smith,  V.-O.,  24  Jan.  1840,  B.  402.  And  for  cases  imder  the  statutes, 
1 W.  IV.  c.  47,  and  2  &  3  V.  0.  60,  see  Barry,  Stat.  Jurisd.  215,  n. 


NOTES. 

VESXmO  OBDSB  OOKSXQUENTIAL  ON  JTJJ)aME19T  FOB  SALE  OB  MOBXaAGX  07 

IiAND. 

Bv  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  sect.  30,  as  amended  by  sect.  1 
of  the  Amendment  Act  of  1894  (57  V.  c.  10) :  "Where  any  Oourt  gives  a 
judgment,  or  makes  an  order  directing  the  sale  or  mortgage  of  any  Itwd, 
every  person  who  is  entitled  to  or  possessed  of  the  land,  or  entitled  to  a 
contmgent  right  therein,  and  is  a  party  to  the  action  or  proceeding  in  wldch 
the  judgment  or  order  is  given  or  made,  or  is  otherwise  bound  by  the 
judgment  or  order,  shall  be  deemed  to  be  so  entitled  or  possessed,  as  the  case 
may  be,  as  a  trustee  within  the  meaning  of  this  Act ;  and  the  High  Oourt 
may,  if  it  thinks  expedient,  make  an  order  vesting  the  land  or  any  part 
thereof  for  such  estate  as  that  Oourt  thinks  fit  in  the  purchaser  or  mortgagee 
or  in  any  other  person." 

A  purchaser  <j  copyholds,  devised  to  an  infant  for  life,  remainder  to  his 
unborn  children,  was  entitled  to  an  order  discharging  the  contingent  rights 

4n2 
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of  the  infant's  children,  at  the  yendor's  coet :  Wood  y.  BMegtone,  1  K.  &  J. 
213 ;  and  see  Forms  3,  6,  $up.  pp.  1262,  1263. 

The  Act  applies  where  the  person  to  oonyey  is  not  under  disability :  Re 
Lee,  Kenyon  v.  2).,  16  June,  1870,  B.  1853  (per  Bacon,  V.-C,  not  following 
Strong  y.  Fadmore,  18  Feb.  1869,  Eomilly,  M.  B.). ;  in  Beckett  y.  Sutton, 
19  Ch.  D.  646  (Chitty,  J.) ;  Lewin  807. 

Where  there  was  a  direction  to  sell,  but  it  was  doubtful  whether  there  was 
any  person  enabled  to  do  so,  and  the  heir-at-law  was  abroad,  a  sale  was 
decreed  and  a  yeating  order  made:  Hooper  y.  Strutton,  12  W.  B.  367;  but 
see  now  the  Land  Transfer  Act,  1897  (60  ft  61  Y.  c.  65),  s.  1,  sub-sect  1, 
9up,  p.  1220. 

yESTINa  OBDE&  GONSBQTTENnAL  ON  JUDGMENT  FOB  8PE0IFI0  FERT0BKANC8, 

ETC.,  OB  OONyEYANCE  OF  Z«AND. 

By  the  Trustee  Act,  1893,  sect.  31 :  "  Where  a  judgment  is  given  for  the 
specific  performance  of  a  contract  concerning  any  land,  or  for  the  partition, 
or  sale  in  lieu  of  partition,  or  exchange  of  any  land,  or  generally  where  any 
judgment  is  giyen  for  the  conyeyance  of  any  land,  either  in  cases  arising  out 
of  the  doctrine  of  election  or  otherwise,  the  High  Court  may  declare  that 
any  of  the  parties  to  the  action  are  trustees  of  the  land  or  any  part  thereof 
within  the  meaning  of  this  Act,  or  may  declare  that  the  interests  of  unbom 
persons  who  might  claim  under  any  party  to  the  action,  or  under  the  will  or 
yoluntary  settlement  of  any  person  deceased  who  was  during  his  lifetime  a 
party  to  the  contract  or  transactions  concerning  which  the  judgment  is  given, 
are  the  interests  of  persons  who,  on  coming  into  existence,  would  be  trostees 
within  the  meaning  of  this  Act,  and  thereupon  the  EEigh  Court  may  make  a 
vesting  order  relating  to  the  rights  of  those  persons,  bom  and  unlx)in,  as  if 
they  had  been  trustees.*' 

In  Wellesley  y.  W.,  4  D.  M.  ft  G.  537,  a  Deft  refusing  to  obey  a  decree  for 
specific  performance  was  declared  a  trustee,  and  a  person  appointed  to  convey 
in  his  stead ;  and  in  Hall  y.  Hcde,  51  L.  T.  226,  to  execute  a  lease  to  Pit: 
V,  sup,  p.  1264. 

In  lie  Bloomar,  2  D.  ft  J.  88,  lands  decreed  to  be  partitioned,  in  which  a 
lunatic  was  interested,  were  vested  in  the  committee,  who  was  to  convey 
under  16  &  17  V.  c.  70,  s.  134  (repealed  by  the  Lunacy  Act,  1890);  see 
8.  (7.,  2  p.  F.  &  J.  154 ;  but  it  was  afterwards  held  that  the  Lords  Justices 
had  jurisdiction  to  make  a  vesting  order  under  the  Trustee  Act :  Be 
Molyneux,  4  D.  F.  &  J.  365.  Li  Boimra  v.  WHghi,  4  De  G.  &  S.  265,  and 
Shepherd  Y.  Churchill,  25  Beav.  21,  Bup,  p.  1266,  pa^rtition  decrees  were  carried 
into  effect  xmder  this  section. 

In  Warrender  v.  Foster,  V.-O.  S.,  31  Jan.  1854,  B.  373,  a  vendor  who  refused 
to  convey  after  tender  of  a  deed  settled  by  t^e  Judge,  or  to  receive  the 
purchase-money,  was  declared  a  trustee,  and  on  ^e  purchaser  paying  his 
purchase-money  into  Court,  his  solr  was  to  execute  the  conveyance  for  the 
vendor.    But  see  now  Jud.  Act,  1884,  s.  14,  eup.  Vol.  I.  p.  437. 

A  lessee  will  not  get  the  benefit  of  a  covenant  for  quiet  enjoyment  under  a 
vesting  order  of  the  interest  of  the  intending  lessor  who  has  become  lunatic : 
Comper  v.  Harmer,  67  L.  J.  Ch.  461  ;  57  L.  T.  714. 

Tne  Court  cannot  treat  the  infant  heir  of  a  person  who  died  after  contract- 
ing to  sell  as  a  trustee,  unless  there  has  been  a  decree  for  specific  performance, 
or  the  contract  has  been  executed,  or  its  validity  otherwise  ascertained :  Be 
Cuming,  5  Ch,  72 ;  J?c  Carpenter,  Kay,  418 ;  /?c  Loivry,  15  Bq.  78 ;  Be  BradU^i 
Settled  Estates,  54  L.  T.  43 ;  34  W.  R.  148 ;  Be  Colling,  32  Ch.  D.  333,  0.  A. ; 
but  see  Be  Weeding,  4  Jur.  N.  S.  707,  et  v.  sup.  p.  1219. 

In  making  decree  absolute  for  foreclosure  ana  conveyance  in  a  suit  by  an 
equitable  mortgagee,  the  Court  added  a  declaration  that  the  mortgagor  was 
a  trustee  for  the  mortgagee,  and  made  a  vesting  order :  Lechmere  v.  Clamp, 
30  Beav.  218  ;  31  Beav.  578 ;  and  where  an  equitable  mortgagee  devised  to 
trustees  for  sale,  who  disclaimed,  and  the  legal  estate  descended  to  his  infant 
heir,  the  Court  inserted  in  the  judgment  a  declaration  Uiat  in  case  the  Pits, 
the  mortgagees,  were  not  redeem^  within  six  months,  the  infant  shoidd 
be  a  trustee  for  them  within  the  Act,  and  that  his  mother,  who  was  executrix 
of  the  mortgagor,  should  be  ordered  to  convey  in  his  behalf :  Foster  v.  Parker, 
8  Ch.  D.  147 ;  Form  16,  p.  1269  (but  now  tmder  the  Land  Transfer  Act, 
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1897  (60  &  61  Y.  c.  65),  8.  1,  the  mother  ixx  such  a  case  would  take  the  fee) ; 
and  where  the  equitable  mortgagor  died  intestate,  the  judgment  directed 
his  infant  heir  to  convey  on  attaining  twenty-one,  and  gave  him  a  day  to 
show  cause :  Mellor  v.  Porter ^  25  Ch.  D.  168,  v.  sup,  p.  980. 

In  Baanett  v.  Moxon,  20  Eq^.  182,  Jessel,  M.  B.,  neld  that  the  persons  who 
at  the  death  of  a  tenant  for  life  would  be  his  right  heirs  could  be  treated  as 
unborn  persons,  v,  aup,  p.  1267. 

Decrees  ordering  lands  to  be  mortgaged  have  been  held  to  be  within  these 
sections :  Uunn  y.  Savtll,  Smith  y.  Lemaiire,  Qilliland  y.  Newton^  Forms  2,  3, 
sup,  pp.  1261, 1262.  These  cases  are  not  reported,  but  they  may  be  suppoited 
tmder  sects.  30  and  31  as  haying  been  made,  either  on  the  principle  that  a 
mortgage  is  a  sale  pro  tanto,  or  on  the  ground  that  a  mortgage  is  a 
oonyeyance. 

Sect.  31  applies  to  cases  where  there  is  judgment  against  an  infant  for  an 
immediate  conyeyance,  but  as  this  is  not  the  form  of  a  judgment  for  fore- 
closure of  an  equitable  mortgage,  the  section  does  not  apply  in  such  case : 
Mellor  V.  JHorter,  25  Ch.  D.  158. 

The  order  may  be  made  at  the  hearing  without  any  separate  applicatiosi 
V,  $up,  p.  1255. 


Section  XIII.— Judicial  Teusteks  Act,  1896. 

1.  Order /or  Appointment  of  Judicial  Trustee — Rules  2, 3, 4, 5  and  6. 

Title  \Jfnot  made  in  pending  cause  or  matter"].  In  the  matter  of  tlie 
trust  [describing  it]  and  in  the  matter  of  the  Judicial  Trustees 
Act,  1896. 

Title  [If  made  in  pending  cause  or  matter].  Between  A.  B.,  Pit,  and 
C.  D.,  Deft,  or  In  the  matter  of  [Title  of  particular  pending  matter], 

Upok  tlie  application  [if  not  made  in  pending  cause  or  matter]  by 
originating  summons  dated  &c.,  or  [if  made  in  pending  cause  or  matter]^ 
by  sammons  dated  &c.,  of  A.  [t.«.,  the  person  creating^  or  intending  to 
create  a  trusty  or  the  trustee^  or  beneficiary]  ;  And  upon  hearing  the 
solrs  for  the  applicant  and  for  the  respondents  [t.0.,  (a)  the  other 
trustee^  where  application  made  on  behalf  of  a  trustee  ;  (Jb)  the  trustees 
where  application  made  on  behalf  of  a  beneficiary ,  and  in  either  case 
such  beneficiaries  as  the  Court  directs, — ^N.B.  Where  application  made 
by  person  creating,  or  intending  to  create  a  trust,  no  respondent  necessary, 
subject  to  directions  of  Court  under  Judicial  Trustee  Rules,  1897,  r.  3, 
sub'Sect.  (3)] ;  And  upon  reading  the  statement  in  writing  signed  by 
the  applicant  [statement  under  r.  4],  an  affidayit  of  the  applicant,  filed 
ftc.,  yerifying  the  same  [if  in  place  of  all  or  any  existing  trustees],  and 
the  Judge  being  of  opinion  that  sufficient  cause  is  shown  within  the 
meaning  of  sect.  1,  sub-sect.  1  of  the  Judicial  Trustees  Act,  1896,  and 
[if  vesting  order  required]  that  the  applicant  is  one  of  the  trustees  of 
the  said  will  or  beneficially  interested  in  the  property  subj  ectto  the  trusts 
thereof  comprising  the  inyestments  hereinafter  mentioned ;  fhe  Judge 
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doth  appoint  A.  of  &o.,  upon  first  giving  Becority  pursuant  to  r.  9  o! 
Judicial  Trustees  Bules  [unless  person  to  he  appointed  judicial  trustee  is 
an  admor,  and  has  given  an  admon  bond,  r«  25,  sub-sect,  (2)],  judicial 
trustee  of  [describe  the  trustl,  either  jointly  vith  D.  [any  other  person] 
or  as  sole  trustee,  and  [if  sufficient  cause  is  shown"]  in  place  of  B.  and 
0.  [all  or  any  existing  trustees]^  and  [if  vesting  order  required] ;  It  ifl 
ordered  that  the  land  &c.  [take  the  appropriate  words  from  the  will  or 
■other  instrument  creating  the  trust  according  to  the  tenure^  or  from  the 
title  above],  now  subject  to  the  trusts  [of  the  said  will,  or  indenture  of 
settlement,  or  mentioned  in  the  title  hereto],  vest  in  the  said  A. 
{judicial  trustee)^  either  jointly  with  the  said  D.  {any  other  person),  or 
as  sole  trustee  for  the  estate  therein  now  vested  in  the  said  B.  and  C. 
&c.  [name  the  person  or  persons  in  whom  the  legal  estate  is  ascertained  to 
be  vested  ]  or  [if  it  is  not  known  in  whom  the  legal  estate  has  become 
vested  say],  for  the  estate  therein  which  would  now  be  vested  in  C.  D. 
[name  the  person  or  persons  in  whom  the  trust  estate  is  known  to  have  been 
vested],  if  now  living,  such  land  &c.  to  be  held  by  the  said  A.  &c.,  upon 
the  trusts  [of  the  said  will  or  indenture  of  settlement,  or  mentioned  in 
the  title  hereto] ;  [For  other  vesting  orders  which  may  be  made  under 
r.  6,  see  Forms  1  et  seq,  p.  1210,  comprising  land  on  mortgage, 
stock  in  Bank,  and  choses  in  action  8fc,]  \  And  it  is  ordered  that 
[here  insert  any  other  orders  which  may  be  made  under  r.  6,  i.e,,for  acts 
to  be  done  by  existing  trustee  in  order  to  properly  vest  the  trust  funds  in 
the  judicial  trustee]. 
For  forms  of  application  under  the  Act,  see  D.  C.  F.  1095  et  seq, 

2,  Order  for  Appointment  of  Official  of  Court  to  be  Judicial  Trustee 

—  Vesting  order — Rules  7,  29,  30  and  31. 

Upon  the  application  &c.,  and  the  Judge  being  of  opinion  that  suffi- 
cient cause  is  shown  &c.  [follow  Form  1],  the  Judge  doth  appoint  the 
official  solr  of  the  Supreme  Court  [or  some  other  official  of  the  Court], 
judicial  trustee  of  [describe  the  trust]  as  sole  trustee,  and  in  place  of 
B.  and  C.  [all  or  any  existing  trustees]  ;  And  it  is  ordered  [here  follow 
Form  1  as  to  vesting  and  other  orders,  but  in  any  direction  for  vesting 
or  holding  stocks  or  shares,  add,  And  it  is  ordered  that  the  official  solr 
(or  other  official  of  the  Court)  do  transfer  the  said  stocks  or  shares  to 
himself  under  the  title  of  'Hhe  official  solr  to  the  Supreme  Court" 
(or  in  case  of  some  other  official,  insert  his  proper  title)]  ;  to  be  held  by 
him  upon  the  trusts  of  the  said  [describe  trust],  see  next  Form. 

8.  Order  for  Appointment  of  the  Official  Solicitor  to  the  Supreme 
Court  to  be  Judicial  Trustee — Vesting  Order — Buks  7,  29, 
30  and  31. 

In  the  matter  of  the  trusts  of  the  will,  dated  &c.,  of  J.  P.,  deceased, 
and  In  the  matter  of  the  Judicial  Trustees  Act,  1896. 
IJfoi7  the  application  (by  originating  summons  dated  &c,)  of  T.  A.  B., 
and  upon  hearing  counsel  for  the  applicants  and  for  the  respondents, 
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C.  C.  W.,  M.  J.  W.,  L.  M.  0.  W.,  E.  C.  W.  (an  infant,  by  E.  P.  W., 
liiB  guardian  ad  litem),  J.  A.  B.,  B.  S.  P.  B.,  and  F.  A.  A.  J.  B.  (the 
two  latter  infants,  by  S.  W.  B.,  their  guardian  ad  l%tem\  F.  L.  B. 
and  B.  P.  B.,  and  G.  D.  B.  (both  infants,  by  0.  A.  B,,  their  guardian 
ad  litem),  and  upon  reading  &c. ;  And  the  Judge  being  of  opinion  that 
sufficient  cause  is  shown  within  the  meaning  of  sect.  1,  sub-sect.  1,  of 
the  Judicial  Trustees  Act,  1896,  and  that  the  applicant  is  one  of  the 
trustees  of  the  said  will  and  beneficially  interested  in  the  property  sub- 
ject  to  the  trusts  thereof,  comprising  investments  standing  in  the  name 
of  J.  P.  deceased,  as  follows,  viz.  [^description  of  investments],  and  the 
following  investments  standing  in  ^e  names  of  T.  A.  B.  andC.  0.  W, 
as  surviving  exors  of  the  will  of  the  said  J.  P.  [^describin^  them],  Doth 
hereby  appoint  the  official  solr  to  the  Supreme  Court  to  be  j  udicial  trustee 
of  the  said  will  of  J.  P.  deceased,  and  as  sole  trustee  thereof  ftc,  in  the 
place  of  T.  A.  B.  and  C.  0.  W.,  the  existing  trustees  thereof;  And  It 
is  ordered,  pursuant  to  the  Trustee  Act,  1893,  that  the  real  and  lease- 
hold hereditaments,  the  particulars  whereof  are  set  forth  in  the 
schedule  hereto,  and  all  other,  if  any,  the  real  and  leasehold  heredita- 
ments now  subject  to  the  trusts  of  the  said  will,  do  vest  in  the  said 
official  solr  as  such  judicial  trustee  for  the  estate  and  interest  now 
vested  in  the  said  T.  A.  B  and  G.  C.  W.  as  trustees  of  the  said  will ; 
And  that  the  right  [to  call  for  a  transfer  of,  ani]  to  transfer  the  fol- 
lowing sums,  that  is  to  say,  the  £ —  Wolverhampton  Corp.  3}  p.  c. 
Stock,  £ —  Birmingham  3J  p.  c.  Stock,  and  £ —  New  Zealand  Govern- 
ment 4  p.  c.  Inscribed  Stock,  in  the  books  of  the  Governor  and  Co.  of 
the  Bank  of  England  in  the  name  of  J.  P.,  deceased,  of  &c.,  of  whom 
T.  A.  B.  and  0.  C.  W.  are  the  surviving  exors;  the  £ —  Consols  and  the 
£ —  India  3  p.  c.  Stock  standing  in  the  books  of  the  Governor  and  Co. 
of  the  Bank  of  England  in  the  names  of  T.  A.  B.,  of  &c.,  C.  C.  W., 
of  &c.,  K.  M.  C,  of  &c.,  and  J.  C.  L.,  of  &c. ;  the  £—  2J  p.  c. 
Amis,  £ —  Metropolitan  3  p.  c.  Stock,  and  £ —  New  South  Wales 
3^  p.  c.  Inscribed  Stock,  1924,  standing  in  the  books  of  the  Co.  of  the 
Bank  of  England  in  the  names  of  T.  A.  B.,  of  &g.,  C.  C.  W.,  of  &c., 
K.  M.  C.,  of  &c.,  and  J.  C.  L.,  of  &o.  [here  follows  description  of  other 
stocks'],  and  to  receive  any  dividends  now  due  and  to  accrue  due  on  the 
said  stocks  and  shares,  do  vest  in  the  said  official  solr ;  And  it  is 
ordered  that  the  said  official  solr  do  transfer  the  said  stocks  and  shares 
to  himself  under  his  official  title  of  **  the  official  solr  to  the  Supreme 
Court,"  to  be  held  by  him  upon  the  trusts  of  the  said  will ;  And  It  is 
ordered  that  it  be  referred  to  the  taxing  master  to  tax  as  between  solr 
and  client  the  costs  of  the  applicant  and  of  the  respondents  to  this 
application  and  consequent  thereon,  including  in  the  costs  of  the  said 
T.  A.  B.  and  C.  C.  W.  any  charges  and  expenses  properly  incurred  by 
them,  and  not  already  taxed  or  allowed,  relating  to  the  admon  of  the 
estate  of  the  testatrix  J.  P.,  and  the  execution  of  the  trusts  of  her  will 
beyond  their  costs  of  this  action ;  And  It  is  ordered  that  the  said 
T.  A.  B.  and  0.  C.  W.  do  retain  and  pay  suck  costs  when  taxed  out  of 
the  sum  of  £ —  cash  in  tbeir  ha^ds  on  account  of  the  capital  of  the 
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trust  estate,  subject  to  the  trusts  of  the  said  will ;  And  It  is  ordered 

that  the  said  T.  A.  R.  and  C.  C.  W.  do  pay  the  balance,  if  any,  of 

such  cash  to  the  said  official  solr  as  such  judicial  trustee,  to  be  held 

by  biT"  upon  the  trusts  of  the  said  will. 

The  SoHBDULE  aboTO  referred  to. 

Past  I. 

Freeholds, 
\I)eMcrih%ng  themJ] 

PaetII. 

Leaseholdi, 
[^Deserihing  them.'] 

—Re  Pymenes  TrusUy  Kekewich,  J.,  25  April,  1898,  B.  1896. 

4,  Order  to  transfer  inscribed  or  registered  Stocks  and  Cash  in  Court 
to  Official  Accounts  at  the  Bank  of  England. 
Upon  the  application  of  the  Pits  {infants)  by  the  official  sob  their 
next  friend  by  summons  dated  &o.,  and  upon  hearing  the  solrs  for  the 
applicants  and  for  the  Defts,  and  upon  reading  &c.,  Let  the  funds  in 
Ck>urt  be  dealt  with  aa  directed  in  the  schedule  hereto. 

Payment  Sohbdtjle. 

In  the  High  Court  of  Justice, 

Chancery  Division.  20th  February,  1901. 

Creighton  and  Others  v.  Rogers  and  Others,  1899,  C.  918. 

Ledger  Credit. — ^As  above. 

!£389  :  9s.  9d,  New  Consols. 
£21 :  2s.  Id.  Money  on  deposit. 
£2:10<.  llfi?.  Cash. 


Partieulan  of  FaymoitB, 

Separate  Acooimts. 

Amounta. 

Ttamsf  en  or  other  Opera- 
tionB  ordered. 

Ifoines^. 

SecuritieB. 

Transfer  NewCcmsoU. . . . 
Transfer  money  on  deposit 

<*  The  joint  aoconnt  of  His 
Kajesty's  Paymaster-General 
and  the  Offioial  Solicitor  " 

<<  The  aoconnt  of  His  Majesty's 
Paymaster-General  (Judioial 
Trustees  Act,  1896) " 

The  ffame    • 

£    9.    d. 

21     2     7 
2  10  11 

389    9    9 

Transfer  any  interest .... 

The  same. 

— Creighton  v.  Rogers,  Joyce,  J.,  at  Chambers,  20  Feb.  1901,  A.  188. 

By  rules  3  and  4  of  the  Treasury  Begulations,  issued  under  the  Judicial 
Trustee  Eule  (April,  1900)  and  dated  2nd  July,  1900,  when  the  Court  hflfl 
appointed  the  official  solr  to  be  the  sole  judicial  trustee  a  public  accoint 
is  to  be  opened  at  the  Law  Courts  Branch  of  the  Bank  of  England  intituled 
•'  The  account  of  Her  Itfajesty's  Paymaster-General  (Judicial  Trustees  Ac^ 
1896),"  and  all  lodmients  of  caeJi  and  any  other  securities  than  inscribed  or 
registered  stocks,  Stares,  and  securities  are  to  be  made  to  the  credit  of  tiiat 
account. 

By  rule  5  of  the  same  Begulations,  all  inscribed  or  registered  stocks^ 
shares,  and  securities  are  to  be  inscribed  or  restored  in  the  joint  names  of 
the  Assistant  Paymaster- General  and  the  official  solr ;  and  the  stock  or  share 
certificates,  or  other  scrip  relating  therete,  are  to  be  deposited  at  the  Lav 
Courte  Branch  of  the  Bank  of  England  in  their  joint  names.  The  Bai^ 
is  to  deliver  the  certificates  or  scrip  to  the  Paymaster  on  the  written  request 
of  tiie  offioial  solr. 
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5.  Similar   Order — The   existing   Trustee    ordered  to   Convey  and 
Transfer  Trust  Property ^Euks  7,  29,  30  and  31. 

iNilie  matter  of  tlie  trusts  created  by  two  indentures  made  on  tlie 
marriage  of  G.  M.  G.  I.  with  his  late  wife  A.  Y.  B.,  who  is  now 
the  wife  of  G.  8.,  each  dated  28th  Aug.  1880,  made  between  &o., 
and  in  the  matter  of  the  Judicial  Trustees  Act,  1896. 

IJpoK  the  application  [by  originating  summons  dated  &c.]  of 
G.  M.  Q.  I.,  of  &c.,  the  tenant  for  life  of  the  settled  trust  property 
oomprised  in  the  two  above-mentioned  indentures ;  And  upon  hearing 
counsel  for  the  applicant  and  for  the  respondent,  H.  C.  E.  M.,  of  &o. ; 
The  Judge  doth  hereby  appoint  the  official  solr  to  the  Supreme  Court 
to  be  judicial  trustee  of  the  above-mentioned  indentures  of  settlement, 
and  as  sole  trustee  thereof,  and  in  substitution  for  S.  J.  P.,  deceased, 
and  the  said  H.  0.  E.  M.,  the  surviving  and  existing  trustee  thereof 
who  desires  to  retire  from  the  trust;  And  it  is  ordered  that  the 
said  H.  0«  E.  M.  do  convey  the  freehold  hereditaments  which 
are  now  vested  in  him  as  trustee  of  the  said  indentures,  so  as  to  vest 
the  same  in  the  said  official  solr  upon  the  trusts  applicable  thereto 
under  the  said  indentures,  and  that  such  conveyance  be  settled  by  the 
Judge  in  case  the  parties  differ;  And  it  is  ordered  that  the  said 
respondent,  H.  C.  E.  M.,  do  deliver  to  the  said  official  solr  upon  oath 
if  required  all  deeds  and  writings  in  his  custody  or  power  relating  to 
the  said  trust  properties ;  [And  it  is  ordered  that  the  trust  account  be 
kept  and  the  title  deeds  and  documents  relating  to  the  trust  be 
deposited  with  the  Law  Courts  Branch  of  the  Bank  of  England;]  And 
it  is  ordered  that  the  said  official  solr,  as  such  judicial  trustee,  do  on 
or  before  the  —  day  of  — ,  1900,  and  the  same  day  in  each  succeeding 
year,  leave  in  the  Chambers  of  the  Judge  his  annual  account  up  to  the 
—  day  of  —  1899,  previously  for  audit ;  And  it  is  ordered  that  it  be 
referred  to  the  taxing  master  to  tax  as  between  solr  and  client  the 
costs  of  the  applicant  and  of  the  respondent  of  and  incident  to  this 
application  and  consequent  thereon,  including  in  the  costs  of  the 
respondent,  H.  C.  E.  M.,  any  charges  and  expenses  properly  incurred 
by  him,  and  not  already  taxed  or  allowed  relating  to  the  execution  of 
the  trusts  of  the  said  indentures  beyond  his  costs  of  this  action ;  And 
it  is  ordered  that  the  said  official  solr  as  such  judicial  trustee  be  at 
liberty  to  raise  and  pay  the  same  when  taxed  out  of  the  capital  of 
the  trust  estate. 

The  SoHEDULE  above  referred  to. 

Freeholds* 
[^Describing  them.'] 

Stocks  and  Bonds. 
[^Describing  them.] 

See  Re  Gordon  Ives^  Trusts,  North,  J.,  9th  Nov.  1899,  A.  4091. 

The  words  in  brackets  should  not  now  be  omitted,  the  praotioe  being  for 
the  judicial  trustee  to  obtain  directions  on  a  request. 
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APPOIKTMENT  OF  JUDICIAL  TRUSTEE. 

By  the  Judicial  Trustees  Act,  1896  (59  &  60  Y.  c.  35),  s.  1,  it  is  enacted  as 
follows : — 

"  (^1)  Where  application  is  made  to  the  Court  by  or  on  behalf  of  the  person 
creating  or  intending  to  create  a  trust,  or  by  or  on  behalf  of  a  trustee  or 
beneficisuy,  the  Court  may,  in  its  discretion,  appoint  a  person  (in  this  Act 
called  a  judicial  trustee)  to  be  a  trustee  of  that  trust,  either  jointly  with  any 
other  person  or  as  sole  trustee,  and,  if  sufficient  cause  is  shown,  m  place  of 
all  or  any  existing  trustees. 

'*  (2)  The  admon  of  the  property  of  a  deceased  person,  whether  a  testator 
or  intestate,  shall  be  a  trust,  and  the  exor  or  admor  a  trustee,  within  the 
meaning  of  this  Act. 

''  (3)  Any  fit  and  proper  person  nominated  for  &e  purpoae  in  the  appli- 
cation ma^  be  appointed  a  judicial  trustee,  and,  in  the  absence  of  such  nomi- 
nation, or  if  the  Court  is  not  satisfied  of  the  fitness  of  the  person  so  nominated, 
an  official  of  the  Court  may  be  appointed,  and  in  any  case  a  judicial  trustee 
shall  be  subject  to  the  control  and  superyision  of  the  Court  as  an  officer 
thereof." 

By  r.  2  of  the  Bules  issued  under  the  Act  (see  L.  B.  Current  Index,  1897, 
pp.  Ixxiii  to  IxxviiiV  an  application  to  the  Court  to  appoint  a  judicial  trustee 
IS  to  be  in  the  Ch.  Div.  by  originating  summons,  or,  if  made  in  a  pending^ 
cause  or  matter,  either  as  part  of  the  relief  claimed,  or  by  summons  in  the 
cause  or  matter.  The  mode  of  service  is,  subject  to  the  special  directionB 
of  the  Court,  regulated  by  r.  3. 

Where  an  official  of  the  Court  is  appointed  judicial  trustee,  the  official  solr 
of  the  Court  is  to  be  so  appointed,  unless  the  Court,  for  special  reasons, 
directs  that  some  other  official  should  be  appointed,  or  unless  uie  proceedings 
are  taken  in  a  district  registry,  palatine  coiirt  or  county  court,  in  which  cases 
the  official  to  be  appointed  is  not  to  be  the  official  solr  unless  the  Court,  for 
special  reasons,  otnerwise  directs:  see  rr.  7,  29,  30,  31. 

Ajs  imder  s.  1,  sub-s.  2,  the  admon  of  the  property  of  a  deceased  persoii 
is  a  **  trust,"  and  the  exor  is  a  '*  trustee,"  the  Court  can,  in  a  proper  case, 
remoye  the  exor  and  appoint  a  judicial  trustee  in  his  place,  to  whom,  under 
sub-s.  4,  it  can  giye  directions  as  to  the  admon  of  the  trust :  In  re  Baidifft 
(1898)  2  Ch.  352. 

A  person  interested  in  an  estate  is  not  entitled  as  of  right  to  the  appoint- 
ment of  a  judicial  trustee  under  the  Act,  but  the  appointment  is,  under 
sect.  1,  sub-sect.  1,  a  matter  entirely  within  the  discretion  of  the  Court. 
Thus,  where  the  reyersioner  under  a  will  applied  for  the  appointment  of  a 
judicial  trustee  to  act  either  alone  or  jointly  with  the  testator's 'widow,  who 
was  sole  executrix  and  also  tenant  for  life  (there  being  no  trustee  appointed 
by  the  will),  the  Court  refused  the  application,  as  it  was  opposed  to  her  wish, 
and  the  testator's  manifest  intention  that  she  should  haye  the  sole  control 
of  his  estate,  there  being,  moreoyer,  no  ground  of  complaint  against  her ; 
and  the  fact  that  the  applicant  offered  that  the  remuneration  of  uie  judicial 
trustee,  when  appointed,  should  come  out  of  capital  and  not  out  of  income 
did  not  ayail :  In  re  RatcUff,  (1898)  2  Ch.  362. 

The  association  of  a  judicial  trustee  and  a  priyate  or  gratuitous  trustee  is 
not  regarded  by  the  Court  as  desirable,  and  the  Court  aedined  to  sanctioii 
such  an  appointment  where  the  majority  of  the  beneficiaries  opposed  the 
appointment  as  costly,  but  directed  an  adjournment  to  ascertain  whether 
the  appointment  of  an  additional  priyate  trustee  was  practicable :  Be  Martin, 
W.  N.  (OOJ  129. 

Under  tne  general  power  contained  in  sub-sect.  1,  the  Court,  if  not  satis- 
fied with  the  nominee  of  the  applicant,  can  appoint  any  fit  person,  and  is  not 
bound  to  appoint  an  official  under  sub-sect.  3 :  Douglas  y.  Bolam^  (1900) 
2  Ch.  749,  C.  A. 

By  sect.  1,  sub-sect.  4,  "The  Court  may,  either  on  request  or  without 
request,  giye  to  a  judicial  trustee  any  general  or  special  directions  in  regard 
to  the  trust  or  the  admon  thereof." 

Bule  12  proyides  that  a  judicial  trustee  may  at  any  time  request  the  Court 
to  giye  him  directions  as  to  the  trust  or  its  admon.  The  request  is  to  be 
accompanied  by  a  statement  of  facts,  and  a  fee  of  2«.  6c?.  (see  schedule) ;  and 
the  Court  may  require  the  trustee  or  any  other  person  to  attend  at  Ghambers, 
where  that  oourae  is  necessary  or  oonyenient. 
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By  sub-sect.  5,  ''  There  may  be  paid  to  a  judicial  trustee  out  of  the  trust 
property  such  remuneration,  not  exceeding  the  prescribed  limits,  as  the 
Court  may  assign  in  each  case,  subject  to  any  rules  under  this  Act  respecting 
the  application  of  such  remuneration  where  the  judicial  trustee  is  an  official 
of  the  Court,  and  the  remuneration  so  assigned  to  any  judicial  trustee  shall, 
save  as  the  Court  may  for  special  reasons  otherwise  order,  cover  all  his  work 
and  personal  outlay.       See  j9o«*,  p.  1281. 

By  sub-sect.  6,  **  Once  in  every  year  the  accounts  of  every  trust  of  which 
a  judicial  trustee  has  been  appointed  shall  be  audited,  and  a  report  thereon 
made  to  the  Court  by  the  prescribed  persons,  and,  in  any  case  where  the 
Court  shall  so  direct,  an  enquiry  into  the  admon  by  a  judicial  trustee  of  any 
trust,  or  into  any  dealing  or  transaction  of  a  judicial  trustee,  shall  be  made 
in  the  prescribed  manner.*' 

By  r.  14,  the  Coui"t  is  to  give  directions  as  to  the  date  to  which  the  accounts 
are  to  be  made  up  in  each  year,  and  the  time  within  which  they  are  to  be 
delivered  for  audit.  The  audit  is  to  be  by  the  officer  of  the  Court,  but  in 
cases  of  difficulty  reference  may  be  made  to  a  professional  accountant. 

00T7BT  TO  EXBBCISB  JUBISDICTIOK. 

By  sect.  2,  **  The  jurisdiction  of  the  Court  undet  this  Act  may  be  exorcised 
by  the  High  Court,  and  as  respects  trusts  within  its  jurisdiction  b^  a  Palatine 
Court,  and  (subject  to  the  prescribed  definition  of  the  jurisdicraon)  by  any 
County  Court  Judge  to  whom  such  jurisdiction  may  be  assigned  under  this 
Act." 

For  sec.  3  of  the  Act,  which  has  reference  to  the  general  jurisdiction  of  the 
Court  in  cases  of  breach  of  trust,  v,  sup,  p.  1153. 

BXJLES  T7KDEB  THB  ACTT. 

By  sect.  4  it  is  provided  that  rules  may  be  made  for  carrying  the  Act  into 
effect,  and  especially  for  the  purposes  enumerated  below : — 

(1)  For  requiring  judicial  trustees,  who  are  not  officials  of  the  Court,  to  give 
security  for  tne  due  application  of  any  trust  property  under  their  control. 

The  provisions  as  to  the  security  to  be  given  are  contained  in  r.  9.  The 
procedure  prescribed  is  similar  to  the  procedure  of  the  Court  in  the  case  of 
receivers.     The  Court  has  power  to  di^ense  with  security. 

(2)  Bespecting  the  safety  of  the  trust  property,  and  the  custody  thereof. 

(3)  Bespnecting  the  remuneration  {post^  pp.  1281,  1282)  of  judicial  trustees 
and  for  fixing  and  regulating  the  fees  te  be  teken  under  the  Act  so  as  to  cover 
the  expenses  of  the  admon  of  the  Act,  and  respecting  the  payment  of  such 
remuneration  and  fees  out  of  the  trust  property,  and,  where  the  judicial 
trustee  is  an  official  of  the  Court,  respecting  the  application  of  the  remimera- 
tion  and  fees  payable  to  him. 

gt)  For  disusing  with  formal  proof  of  facts- in  proper  cases, 
y  r.  13,  the  Court,  if  satisfied  that  there  is  no  reasonable  doubt  of  any 
fact  which  affecte  the  administration  of  a  trust  by  a  judicial  trustee,  may 
give  directions  to  him  to  act  without  formal  proof  of  the  fact. 

(5)  For  facilitating  the  discharge  by  the  Court  of  administrative  duties 
under  the  Act  without  judicial  proceedings,  and  otherwise  regulating  pro- 
cedure under  the  Act  and  making  it  simple  and  inexpensive. 

By  the  joint  effect  of  rr.  27  and  33,  the  Chancery  Masters  are  empowered 
to  exercise  the  powers  of  the  Court,  including  the  power  of  making  an  order 
for  the  appointment  of  a  judicial  trustee,  or  making  any  vesting  order, 
subject  to  the  right  of  any  party  to  bring  any  particular  point  before  the 
Judge. 

{6)  For  assigning  jurisdiction  under  the  Act  to  County  Court  Judges 
and  defining  such  jurisdiction. 

This  subject  is  dealt  with  by  r.  31,  which,  provides  that  the  jurisdiction  of 
the  County  Court  Judge  shall  extend  to  any  trust  in  which  the  trust  property 
does  not  exceed  in  value  500Z.,  as  if  that  jurisdiction  had  been  given  under 
sect  67  of  tiie  County  Courts  Act,  1888 ;  but  that  jurisdiction  is  to  be  exer- 
cised only  in  a  Metropolitan  County  Court,  ue,,  one  of  the  Courte  mentioned 
in  the  third  schedule  to  the  Bankruptey  Act,  1883  (46  &  47  V.  o.  52),  or  in  a 
County  Ctourt  for  the  time  being  having  bankruptey  jurisdiction. 

(7)  Bespecting  tlie  suspension  or  remoyal  of  any  judicial  trustee,  and  the 


judicu 
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succession  of  another  person  to  the  office  of  any  judicial  trustee  who  may 
cease  to  hold  office,  and  the  vesting  in  such  person  of  any  trust  property. 

The  provisions  as  to  suspension  and  removal  of  judicial  trustees  by  the 
Court  are  contained  in  rr.  20  and  21.  The  power  of  removal  is  onlv  exer- 
cisable upon  application  to  the  Court  or  after  notice  to  the  trustee.  Kule  22 
provides  for  an  inquiry  into  the  conduct  of  a  judicial  trustee  by  a  Chancery 
Master. 

Provisions  as  to  the  resignation  of  judicial  trustees  are  contained  in  r.  23, 
and,  where  it  is  expedient,  an  offcial  of  the  Court  mav  be  appointed  in  the 
place  of  the  trustee  who  desires  to  be  discharged.  Bule  24  provides  for  the 
discontinuance  of  a  judicial  trustee. 

(S)  Bespecting  the  classes  of  trusts  in  which  officials  of  the  Court  are  not 
to  DC  judicial  trustees,  or  are  to  be  so  temporarily  or  conditionally,  v.  in/, 
p.  1282. 

(9)  Bespecting  the  procedure  to  be  followed  where  the  judicial  trustee  is 
exor  or  aamor. 

(10)  For  preventing  the  employment  by  judicial  trustees  of  other  persons 
at  the  expense  of  the  trust,  except  in  cases  of  strict  necessity. 

There  appear  to  be  no  rules  specially  addressed  to  this  matter.  As  to  the 
general  rule  of  the  Court  on  the  subject,  v.  sup,  p.  1131  «<  seq. 

For  the  filing  and  auditing  of  the  accounts  of  any  trust  of  which  ft 
Lcial  trustee  has  been  appointed,  v,  inf.  p.  1281. 

FXESOKS  TO  BS  APFOIKTED. 

Bule  5  provides  that  the  Court  is  not  to  be  precluded  by  any  existing 
practice  as  to  the  appointment  of  trustees  from  appointing  any  peison 
to  be  a  judicial  trustee  by  reason  of  that  person  bemg  a  benefidlaiy,  or 
relation,  or  husband  or  wife  of  a  beneficiary,  or  a  solr  to  the  trust  or  to 
the  trustee  or  to  any  beneficiary,  or  a  married  woman,  or  standing  in  anv 
special  position  with  regard  to  the  trust,  and  that  a  person  may  be  appointed 
to  be  a  judicial  trustee  of  a  trust  although  he  is  already  a  trustee  of  the 
trust. 

EXEOUTOBS  AND  ABMUnSTBATOBS. 

By  r.  25,  any  person  who  is  an  exor  or  admor  may  be  appointed  a  judicial 
trustee  for  the  purpose  of  the  collection  and  distnbution  of  the  estate  of  a 
deceased  person  m  tne  same  manner  and  subject  to  the  same  provisions  as  a 
person  may  be  appointed  judicial  trustee  of  a  trust. 

Where  an  admor  has  given  an  admon  bond  he  is  not  to  be  required  to  give 
security  as  a  judicial  admor  under  the  rules. 

SECUBITY. 

By  r.  9,  cl.  8,  unless  the  giving  of  security  is  dispensed  witii,  the  appoint- 
ment of  a  person  to  be  judicial  trustee  does  not  take  effect  until  he  has  given 
the  security  required  by  the  Court. 

VESTING  OKDEES. 

On  the  appointment  of  any  person  to  be  judicial  trustee,  the  Court  is  to 
make  such  vesting  or  other  orders  and  exercise  such  other  powers  as  may  be 
necessary  for  vestm^  the  trust  property  in  the  judicial  trustee,  either  as  fide 
trustee  or  jointly  with  other  trustees,  as  the  case  requires :  B.  6. 

BUTISS  OF  TRUSTEE. 

A  judicial  trustee  must,  unless  in  any  case  the  Court  considers  that  it  is 
unnecessary,  as  soon  as  may  be  after  his  appointment,  furnish  the  Court 
with  a  complete  statement  of  the  trust  property,  accompanied  with  an 

rroximate  estimate  of  the  income  and  capital  value  of  each  item.  It  is 
his  duty  to  give  such  information  to  the  Court  as  may  be  necessary  for 
the  purpose  of  keeping  the  statement  of  the  property  correct  for  the  time 
being :  B.  6. 
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When  a  judicial  trustee  is  appointed,  a  separate  account  for  receipts  and 
payments  on  behalf  of  the  trust  is  to  be  kept  in  the  name  of  the  trustees  at 
some  bank  approved  by  the  Court  (r,  10,  cl.   1) ;  and  the  rules  contain 

SroTisions  requixing  that  title  deeas  and  documents  of  title  shall  be 
eposited  with  that  bank  or  in  such  other  custody  as  the  Court  directs  (see 
r.  10,  cl.  2),  and  as  to  the  mode  of  deposit  (r.  10,  cl.  3),  as  to  depositing  a 
hst  with  the  Court  and  giving  information  as  to  any  variation  of  the  list 
(r.  10,  d.  4),  as  to  the  giving  of  special  orders  to  the  bank  (r.  10,  els.  5,  6), 
and  special  directions  bv  the  Court  (r.  10,  cl.  7). 

Where  an  official  of  me  Court  is  judicial  trustee,  the  Court  may  direct 
that,  instead  of  a  separate  account  of  the  receipts  and  payments  on  behalf 
of  the  trust  being  kept  at  some  bank  approved  by  the  Coiixt,  all  receipts  on 
behalf  of  the  trust  may  be  dealt  with,  and  all  payments  on  behalf  of  the 
trust  may  be  made,  in  such  manner,  and  subject  to  such  regulations  as  to 
the  accoimts  to  be  kept  of  the  receipts  and  payments,  and  the  procedure  to 
be  followed  in  dealing  therewith,  as  the  Treasury  direct :  B.  10,  cl.  8. 

Where  an  official  of  the  Court  is  judicial  trustee,  the  Bank  of  England 
and  Bank  of  Ireland,  and  any  other  Corp.,  co.,  or  public  body  (all  of 
which  other  bodies  are  included  in  the  term  *'  company"],  may  open  and 
keep  accounts  of  stocks,  shares,  anns,  and  secmities  (all  of  which  are 
hereinafter  included  in  the  term  **  stock  **)  in  the  name  of  such  official  under 
his  official  title  without  naming  him,  and  the  dividends  on  such  stock  may 
from  time  to  time  be  received,  and  such  stock,  or  any  part  thereof,  may 
from  time  to  time  be  transferred  by  the  person  for  the  time  being  holding 
such  office  without  any  order  or  direction  of  the  Court  as  if  the  same  stood 
in  his  own  name.  And  without  any  order  or  direction  of  the  Court  such 
official  may,  by  letter  of  attorney,  authorize  the  Bank  of  England  or  the 
Bank  of  Ireland,  or  all  or  any  of  their  proper  officers,  to  sell  and  transfer  all 
or  any  part  of  the  stock  from  time  to  tune  standing  in  the  books  of  the  said 
hanks  on  such  account,  and  to  receive  the  dividends  due  and  to  become  due 
thereon.  And  where,  according  to  the  practice  of  any  co.  (other  than  the 
said  banks),  such  stock  is  accustomed  to  be  sold  and  transferred,  or  the 
dividends  to  be  received  by  letter  of  attorney,  such  official  may  authorize 
such  CO.,  or  the  proper  officer  or  officers  thereof,  or  any  other  person,  to  sell 
and  transfer  all  or  any  part  of  the  stock  from  time  to  time  standing  in  the 
books  of  such  CO.  on  such  account,  and  to  receive  the  dividends  due  and  to 
become  due  thereon.  And  notwithstanding  sect.  20  of  29  &  30  V.  c.  39,  no 
request  of  the  Treasury  shall  be  necessary  to  authorize  any  such  account  of 
Government  stocks  and  anns  to  be  opened,  and  no  order  in  writing  of 
the  Treasury  shall  be  necessary  for  the  sale  or  transfer  of  any  such  Govern- 
ment stocks  or  anns.    (Additional  rule  added  in  1899.) 

A  judicial  trustee  must  pay  all  money  coming  into  his  hands  on  account  of 
his  trust  without  delay  to  uie  trust  account  at  the  bank,  and  if  he  keeps  any 
such  money  in  his  hands  for  a  longer  time  than  the  Court  considers  necessary^ 
he  is  liable  to  pay  interest  upon  it,  at  such  rate  not  exceeding  5  p.  c.  as 
the  Court  may  fix,  for  the  time  during  which  the  money  remains  in  his 
hands. 


WHEfiE  OFFICIAL  SOLICITOB  APPOINTED. 

By  a  Treasury  Bule  made  pursuant  to  the  Judicial  Trustee  Bule  of  May  2 1  st, 
1900,  when  the  Court  appoints  the  official  solr  to  be  sole  judicial  trustee,  the 
Paymaster  is  to  be  furnished  with  a  copy  of  the  order,  or  of  such  parts  thereof 
as  are  necessary,  authenticated  bv  the  signature  of  the  officer  of  the  Court, 
and  specifying  the  date  of  the  order,  and  the  title  of  the  trust  to  which  the 
trust  fundis  are  to  be  lodged.  The  Paymaster  is  also  to  be  furnished  with 
authenticated  copies  of  any  subsequent  orders,  or  parts  of  orders,  which  are 
necessary  to  give  effect  to  the  directions  of  the  Court. 

Provision  is  made  for  the  lodgment,  &c.  of  funds,  and  a  form  of  request  is 

fiven,  and  trust  funds  lodged  to  the  Paymaster's  account  are  to  be  dealt  with 
y  the  Paymaster  under  the  authority  of  trustee's  orders  (i.e.,  the  direction 
or  authority  given  by  the  official  solr  to  the  Payinaster  to  make  payment,  or 
to  sell  or  transfer  securities)  signed  by  the  official  solr :  and  it  is  provided 
that  any  order  for  a  ^yment  exceeding  dOOL  is  to  be  countersigned  by  the 
officer  of  the  Court    The  trustee's  orders  are  to  be  in  certain  forms,  which 
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are  giyen ;  and  any  request  for  a  transfer  of  stocks,  shares,  or  secniitiefi  oyer 
a  face  value  of  500/.  is  to  be  countersigned  by  the  officer  of  the  Court. 

Provision  is  made  for  the  deposit  of  documents  of  title  at  the  Law  Conrte 
Branch  of  the  Bank  of  England,  and  the  Bank  is  not  to  deliver  any  deeds 
or  dociiments  so  deposited  to  any  person,  except  on  a  request  signed  by  the 
official  Bolr,  and  countersigned  by  the  officer  of  the  Court,  but  an^  pereon 
"who  is  authorized  thereto  by  the  officer  of  the  Court  in  -wiitang  is  to  be 
allowed  to  inspect  the  deeds  or  documents  during  business  hours. 


BEMTHTERATIOK  OF  TBT78TEE. 

By  T.  17,  **  {!)  Where  a  judicial  trustee  is  to  be  remunerated,  the  remune- 
ration to  be  paid  to  him  shall  be  fixed  by  the  Court,  and  may  be  altered  bv 
the  Court  from  time  to  time.  (2)  In  fixing  the  remimeration,  regard  shaU 
be  had  to  the  duties  entailed  upon  the  judicial  trustee  by  the  trust.  (3)  The 
Court  may  make,  if  it  thinks  fit,  special  allowances  to  judicial  trustees  for 
the  following  matters,  to  be  paid  out  of  the  trust  property — (a)  for  the  state- 
ment of  trust  property  prepared  by  a  judicial  trustee  on  his  appointment,  an 
allowance  not  exceedmg  ten  guineas ;  (b)  for  realising  and  m^vesting  trust 
property,  where  the  property  is  realised  for  the  purpose  of  re-investment,  an 
allowance  not  exceeding  1}  p.  c.  on  the  amount  realised  and  re-inveeted ; 
(c)  for  realising  or  investing  trust  property  in  any  other  case,  an  allowance 
not  exceeding  1  p.  c.  on  tne  amount  realised  or  invested.  ^4}  The  Court 
may  also  in  any  year  make  a  special  allowance  to  a  judicial  trustee,  if 
satisfied  that  in  that  year  more  trouble  has  been  thrown  upon  the  trustee  by 
reason  of  exceptional  circumstances  than  would  ordinaruy  be  involved  in 
the  administration  of  the  trust.  (5)  Where  a  trustee  is  remunerated,  any 
allowance  under  this  rule  may  be  paid  in  addition  to  his  remuneration. 
(6)  Any  remuneration  or  allowance  payable  to  a  judicial  trustee  shall  be 
paid  or  allowed  to  him  at  such  times  and  in  such  manner  as  the  Court 
directs." 

By  r.  18,  where  an  official  of  the  Court  is  appointed  to  be  a  judicial  trustee, 
any  remuneration,  allowances,  or  other  payments  payable  to  him  on  account 
of  his  services  as  trustee  are  to  be  paid,  accounted  for,  and  applied  in  such 
manner  as  the  Treasury  direct. 

PB0CED17BS. 

It  is  not  necessary  to  take  out  a  summons  for  any  purpose  under  the  Act 
or  Bules,  except  in  cases  where  a  summons  is  required  by  the  Bules,  or 
where  the  Court  directs  a  summons  to  be  taken  out ;  but  where  a  judicial 
trustee  desires  to  make  any  application  or  request  to  the  Court,  or  to  com- 
municate with  the  Court  as  to  the  administration  of  the  trust,  he  may  do  so 
by  letter  addressed  to  the  officer  of  the  Court  without  any  further  formality; 
and  the  Court  may  give  any  direction  to  a  judicial  trustee  with  regard  to  the 
administration  of  the  trust  by  letter  signed  by  the  officer  of  the  Court  and 
addressed  to  the  trustee,  without  drawing  up  any  order  or  formal  document: 
A*  26  • 

SPECIAL  TBU8TS. 

-A  judicial  trustee  is  not  to  be  appointed  or  act  as  trustee  for  any  inoono* 
rated  or  unincorporated  company,  for  any  dub,  or  for  any  debenture  holders 
or  other  persons  or  class  of  persons  in  their  capacity  as  members  of  or  being 
in  any  otner  relation  to  such  a  company  or  club ;  and  where  the  drcuni- 
stances  of  any  trust  of  which  an  official  of  the  Court  is  a  judicial  trustee,  or 
of  which  it  is  proposed  to  appoint  an  official  of  the  Court  to  be  a  judicial 
trustee,  involve  the  carrying  on  of  any  trade  or  business,  special  intimation 
of  the  fact  is  to  be  given  to  the  Court  either  by  the  judicial  trustee  or  by  the 
person  making;  the  application  for  the  apj)ointment  of  the  judicial  trusts,  as 
the  case  may  be,  and  the  Court  will  specially  consider  the  facts  of  the  case 
with  a  view  to  determining  whether  the  official  of  the  Court  should  continue 
or  be  appointed  as  judicial  trustee,  and  whether  any  special  conditions  should 
be  made  or  directions  given  with  a  view  to  ensuring  the  proper  supervisutt 
of  the  trade  or  business. 
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CHAPTER  XLn. 


CHABinES. 


Section  I.-^Adhinistration  of  Ohabitibs  genbrallt. 

1.  Judgment  for  Scheme — New  Trustees — Inquiries  as  to  Valuer 

Income^  and  Letting  Property -^Rents. 

1.  Let  a  sclieme  for  the  regulation  and  management  (admon)  of  tlie 
charity  in  &c.,  and  the  application  of  the  present  and  future  income 
thereof  be  settled  by  the  Judge ;  2.  And  Let  new  trustees  be  appointed 
for  the  management  (admon)  of  the  said  charity,  and  of  the  estates 
(funds)  and  property  thereof ;  And  Let  provision  be  made  in  the  said 
scheme  for  the  future  appointment  of  trustees ;  And  Let  the  following 
&c. ;  3.  An  inquiry  of  what  the  property  of  the  said  charity  consists 
and  where  the  same  is  situate,  and  what  is  the  income  and  annual 
Talue  thereof,  and  how,  and  by  whom,  and  under  and  upon  what 
terms,  rents,  and  conditions  the  same  and  every  part  thereof  is  let, 
and  is  now  held ;  4.  An  account  of  the  rents  and  profits  of  the  charity 
estates  received  by  the  Def ts  &c. ;  and  of  the  application  thereof  from 
the  —  day  of  — ,  the  date  of  the  issue  of  the  writ  in  this  action. — 
Adjourn  &c. — See  ^.  O,  v.  Corp,  of  Ikhestery  M.  R.,  19  July,  1855, 
A.  1435. 

Por  order  for  appHoation  of  funds  cy-^es  imtil  land  should  become  ayail- 
able  for  the  purposes  of  a  bequest,  see  Form  4,  inf.  p.  1330. 


2.  IHrectians  for  Scheme  for  regulating  Charity, 

Let  a  scheme  for  the  regulation  and  management  (admon)  of  the 
charity  in  the  pleadings  (petition)  mentioned  [and  of  the  estates  (funds) 
and  property  thereof,  or  and  for  the  application  of  the  income  and  the 
selection  of  fit  objects  thereof,  or  and  for  filling  up  any  vacancy  in  the 
number  of  the  trustees]  be  settled  by  the  Judge. — See  A.  O.  v.  Harri* 
ion,  M.  R.,  18  Deo*  1852,  A.  387;  Paine  t.  A.  6?.,  V.-O.  W.,  1  Aug. 
1872,  B.  2427. 

For  a  similar  order  imder  the  Oharitable  Trusts  Acts,  1853,  1855,  and 
1860,  see  Be  Sum  Soep.,  M.  B.,  in  Chambers,  27  Nov.  1876,  B.  1826* 


^ 
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3.  Same — Endowment  of  Churches — Other  Charities, 

Let  a  solieme  for  the  application  of  the  charitable  fond  given  by  the 
testatrix's  will  for  the  endowment  of  district  churches  or  chapeLs  in 
populous  parishes,  haying  regard  to  the  directions  in  the  testatrix's 
will  in  that  behalf  contained,  be  settled  by  the*  Judge. — Edtoardt  y. 
Hall,  V.-C.  W.,  7  May,  1853,  A,  1044 ;  6  D.  M.  &  G.  74 ;  11  Ha.  22. 


4.  Ordet'  directing  Scheme  to  be  Settled. 

Thb  application  by  originating -summons  &c.  of  the  Fits,  which, 
upon  hearing  counsel  for  the  Defts,  was  adjourned  to  be  heard  in 
Ck)urt,  and  was  on  the  22  May,  1897,  adjourned  back  to  the  Judge  in 
Chambers,  coming  on  this  day  to  be  heard  in  Chambers  &c.  The 
Judge  doth  declare  that  according  to  the  true  construction  of  the  will 
of  the  testator,  F.  0.  T.  D.,  the  gift  of  one-tenth  part  of  the  annual 
dividends  and  income  of  the  legacy  or  fund  therein  referred  to  as  the 
D.  Charitable  Trust  to  the  P.  A.  (1851),  or  some  one  or  more  kindred 
institutions  having  for  their  object  the  maintenance  and  defence  of 
the  doctrines  of  the  Beformation  and  the  principles  of  civil  and 
religious  liberty  against  the  advance  of  Popery,  is  a  good  and  valid 
charitable  bequest,  and  that  such  one-tenth  part  ought  to  be  applied 
for  the  benefit  of  some  one  or  more  of  the  class  of  institutions  of  which 
the  P.  A.  is  the  type ;  And  the  A.  G-.  by  his  counsel  asking  that  a 
scheme  should  be  settled  for  the  distribution  of  the  income  applicable 
upon  the  charitable  trust  aforesaid ;  And  the  Judge  being  of  opinion 
that  the  part  of  the  said  D.  Charitable  Trust  Fund  whereof  the 
annual  dividends  and  income  are  bequeathed  upon  the  charitable 
trust  aforesaid  ought  to  be  transferred  to  the  official  trustees  of 
charitable  funds ;  It  is  ordered  that  the  Pits,  A.  W.  K,  and  H.  Y.,  and 
the  Defts,  E.  A.  B.  and  J.  W.  B.,  the  trustees  of  the  said  will,  do  on  or 
before  the  —  day  of  —  1898,  transfer  stocks  or  other  securities  repre- 
senting one-tenth  part  of  the  said  legacy  or  fund  to  the  account  of  the 
official  trustees  of  chaxdtable  funds  at  the  Bank  of  England  upon  the 
trusts  of  the  aforesaid  one-tenth  of  the  said  charitable  legacy  or  fond; 
And  it  is  ordered  that  a  scheme  for  the  regulation  and  management  of 
the  charity  created  by  the  leg^y  of  the  aforesaid  one-tenth  of  the  said 
charitable  fund,  and  the  application  of  the  present  and  future  income 
thereof,  be  settled  by  the  Judge. — Costs  of  all  parties  to  be  paid  by 
trustees  of  will  oat  of  accumulated  income  of  the  whole  legacy  or  fond 
aforesaid. — Liberty  to  apply. — Ee  Delmar's  Charitable  Trusty  KerU/  v. 
Matheson,  Stirling,  J.,  14  Feb.  1898,  A  988,  (1897)  2  Ch.  163, 

.  This  order  did  not  embody  the  scheme,  although  so  directed  by  the  repoite4 
judgment. 

For  inquiry  for  scheme  for  supplying  the  Episcopal  Ohutch  in  Scofland 
.with  duly  qualified  clergy  men,  see  A,  G,y.  Olasgow  Coll,,  2  Coll.  713. 

For  decree  declaring  tho  trusts  of  the  meeting-houses  for  religious  worship 
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of  Methodists,  and  the  mode  of  appointing  preachers  therein  under  the 
trusts,  according  to  the  rules  and  regfolations  of  the  society,  and  rectifying 
the  deed  of  trust  of  a  local  branch  society  a  century  after  its  execution  as 
defective  and  inconsistent  with  the  goyemment  and  discipline  of  the  general 
body,  and  appointing  new  trusfcees  of  the  trust  premises,  and  vesting  them 
in  such  trustees,  the  costs  to  be  taxed  and  raised  by  mortgage  thereof,  without 
pr^'udice  to  any  application  by  the  existing  trustees  in  respect  of  an  alleged 
prior  charge,  see  A,  G.t.  Clapham,  10  Ha.  617. 

For  declarations  and  inquiry  as  to  school  property,  and  schemes  and  quali- 
fications as  to  admittance,  see  A,G,  y.  E,  Devon,  15  Sim.  253 ;  as  to  boarders, 
masters'  residences,  and  powers  and  eligibility  of  trustees,  A.O.y,  E,  Stam- 
ford^ 16  Sim.  474,  et  inf.  p.  1297 ;  and  as  to  admitting  free  scholars  by 
competitiye  examination,  and  liberty  to  apply  as  to  numSsrs  if  fund  should 
increase  or  diminish,  Manchester  8ch,  Caee,  1  ik}.  64 ;  2  Ch.  497. 

See  clauses  for  a  scheme  for  a  school  charity  set  out  in  Berkhampstead 
Sch,  Case,  1  Eq.  102 ;  and  minutes  of  decree  as  to  capitation  fees  for  masters, 
lb,  120. 

For  order  of  reference  to  Chambers  to  approve  a  scheme,  with  power  to 
vary  the  proportions  in  which  the  income  was  to  be  apportioned  among  the 
objects  of  the  charity,  and  other  special  directions,  see  A*  G,  y,  Caiue  ColL, 
2  Keen,  150. 

For  inquiry  as  to  clothing,  educating,  and  apprenticing,  advancing  loans, 
increase  to  almsmen,  and  appointing  managers,  and  for  scheme,  sillowing 
sums  for  erecting,  enlarging,  and  supporting  various  schools,  apprenticing, 
donations  to  hospitals,  &c.,  erecting  almshouses,  and  increase  to  inmates,  and 
allowance  to  parties  eligible  as  sucn,  see  A,  G,y.  BoviU,  1  Ph.  768. 

And  for  scheme  for  the  poor  of  a  parish,  without  inquiry,  see  A,G,y,  Brand* 
reth^  1  Y.  &  C.  Oh.  202 ;  and  see  further  as  to  schemes,  Forms  7, 9 — 13,  in/,, 
and  notes,  pp.  1295  et  teq. 


6.  AUomet/'Oeneral  to  have  Notice. 

AxD  the  A.  G.  is  to  haye  notice  of  and  to  be  at  liberty  to  attend  the 
proceedings  relating  to  such  scheme  separately  from  the  relators. — 
A.  G.  y.  Greenhill,  V.-O.  W.,  7  Dec.  1863,  A.  2477. 

Where  the  action  is  by  relators,  and  not  ex^officio,  the  above  direction  is 
inserted  if  the  Court  desires  the  intervention  of  the  A.  G.,  but  the  A.  G.  has 
notice  of  the  application,  and  is  at  liberty,  by  his  counsel  or  sob:,  to  attend 
the  Judge  thereon  without  any  special  directions  to  that  effect :  Re  Hanson, 
9  Ha.  liy. ;  A.  G.  v.  Stamford,  1  Fh.  749 ;  Tudor,  Char.,  3rd  ed.  p.  341. 


6.  Inquiry  in  tchom  Lands  vestedy  and  as  to  Past  and  Future 

Management. 

"  Ak  inquiry  (in  whom  the  legal  estate  of  the  lands  and  tenements 
belonging  to  the  charity  in  question  (in  the  pleadings  mentioned)  is 
yested,  and)  what  are  the  nature  and  particulars  of  the  said  charity, 
and  in  what  way  the  same  has  hitherto  been  managed  and  conducted, 
and  whether  any  and  what  alteration  should  take  place  for  the  future, 
and  who  are  the  proper  objects  of  such  charity." — Direction  for 
scheme. — A.  G.  y.  Bedding ton^  9  July,  1801 ;  A.  G.  y.  Camelford^ 
2  May,  1817,  A.  2112. 

If  the  legal  estate  is  meant  to  be  yested  under  the  Charitable  Trusts  Acts, 
1853  and  1855,  16  &  17  V.  c.  137,  ss.  47,  48,  and  18  &  19  V.  c.  124,  s.  16,  the 
inquiry  as  to  it  may  not  be  necessary :  see  note,  inf.  p.  1316. 

VOL.  II.  4  o 
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7.  Inquiry  as  to  Property — Account  of  Rents  and  Fines — Inquiry  as 

to  Letting — Scheme — New  Trustees. 

Let  the  following  &o. — 1.  An  inquiry  wliat  were  the  estates  subject 
to  the  charitable  uses  created  by  the  deeds,  dated  &c. ;  2.  An  account 
of  the  rents  and  profits  of  such  estates,  and  of  the  fines  taken  for  the 
renewals  of  the  leases  thereof,  come  to  the  hands  of  the  Def ts  &c. ; 
3.  An  inquiry  at  what  times  such  fines  were  reoeiyed,  and  in  what 
manner  the  same,  and  the  rents  and  profits,  have  been  applied ;  4.  An 
inquiry  whether  the  said  estates  have  been  properly  let ;  5.  And  if  it 
shall  appear  that  the  same  have  not  been  properly  let,  an  inquiry 
whether  it  will  be  proper  to  take  any,  and  if  any  what,  steps  to  set 
aside  any  leases  improperly  made ;  6.  And  Let  a  scheme  &c.  be  settled 
&c.  [Forms  1 , 2,  8,  4,  tup.  pp.  1 283, 1 284] ;  7.  And  Let  proper  persons  be 
appointed  to  be  feoffees  or  trustees  of  the  charity  estates  ;  (8.  Inquiry  in 
whom  the  legal  estate  is  vested ;)  Tax  the  relator's  costs  to  this  time ; 
Def  ts  to  pay  them  out  of  money  in  hand ;  Eeserve  the  consideration 
in  what  manner  the  same  shall  ultimately  be  paid.— ^Adjourn  &c. — 
A.  G.  Y.  Corp.  Exeter,  M.  B.,  22  March,  1813,  A.  698;  aff.  7  March, 
1822,  A.  1132. 

For  inquiry  into  the  condition  of  the  charity  estate,  and  how  mudi  was 
proper  to  be  laid  out  in  repairs  to  render  the  same  fit  for  the  objects  of  tiie 
charity,  and  what  enenses  had  been  occasioned  by  indosure  of  the  charity 
lands,  see  A.  G.  y.  Raivworth,  L.  0.,  26  May,  1802,  A.  199. 

And  as  to  the  condition  of  the  charity  estate  and  of  the  new  inclosures, 
and  what  money  had  been  laid  out  on  the  estate,  and  how ;  and  what  was 
the  usual  course  of  election  of  wardens,  and  account  of  the  produce  of  the 
estate  receiyed  by  the  relator  and  the  Defts,  see  A.  0.  y.  Foster ^  L.  C, 
23  July,  1791. 


8.  Inquiry  as  to  Charities  and  their  Apportionment^  under  the 
Church  Building  Act,  1845  (8  <^  9  F.  c.  70),  and  the  Charities 
Procedure  Act,  1812  (52  G.  III.  c.  101). 

An  inquiry  whether  there  are  any,  and  what,  charitable  deyises,  be- 
quests, or  gifts  that  haye  been  made  and  giyen  for  the  use  of  the  poor 
of  the  parish  of  W.  &c.,  and  whether  it  is  fit  and  proper,  haying  regard 
to  the  state  of  the  parish,  that  such  deyises,  bequests,  or  gifts  should 
be  apportioned  between  the  district  of  St.  J.  and  the  remaining  part 
of  the  parish,  under  the  Acts  of  Feu^liament  &c. ;  And  in  that  case — 
Direction  to  approye  of  a  scheme  for  such  apportionment. — Ee  West 
Ham  Char, J  2  D.  &  S.  218 ;  approyed  in  JExp.  Incumb.  of  Brompton, 
6  D.  &  S.  626,  634. 

For  order  under  the  Church  Building  Acts,  1845,  1851,  and  1854,  8  &  9  T. 
0.  70,  14  &  15  y.  c.  97,  and  17  &  ISY.  c.  32,  on  the  petition  of  the  minister  of 
the  parish  and  district  parishes,  directing  apportionment  of  a  charitable  bequest 
between  the  seyeral  district  parishes  of  the  parish  of  St.  Mary,  Lambeth,  and 
the  remaining  parts  of  such  parish,  and  to  settle  a  scheme  or  schemes  for  the 
admon  of  such  respectiye  apportionments  in  lieu  of  ihe  former  scheme ;  and 
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ixtqniiy  by  whom  the  distributLon  of  the  inoome  of  the  charity  should  be 
made  in  Uie  districts,  having  regard  to  the  8  &  0  Y.  c.  70,  and  to  tax  and 
raise  the  coats  by  mortG;age  of  the  charity  estate,  to  be  paid  off  by  instaknents, 
and  the  interest  to  be  kept  down  out  of  the  income,  see  Re  Lambeth  Char,, 
Y.-C.  K,  8  Nov.  1850,  B.  68. 

For  direction  to  tax  the  costs  of  two  parishes,  one  of  which  had  been 
formed  out  of  the  other,  and  the  two  to  be  allowed  such  costs  only  as  they 
woold  have  been  entitled  to  if  the  parish  of  St.  G.  had  not  been  created  out 
of  the  parish  of  St.  M.,  see  A,  Q.  v.  E,  Craven,  7  March,  1860,  A.  508. 

A  charity  held  by  the  churchwardens  for  the  repair  of  a  particular  church 
could  not  be  apportioned :  Re  Church  Estate  Char,,  Wandsworth,  6  Ch.  296. 

Under  the  Charitable  Trusts  Act,  1855,  18  &  19  Y.  c.  124,  ss.  10,  13,  the 
Charity  Commrs  are  empowered  to  apportion  small  parochial  charities: 
V,  in/,  p.  1318 ;  but  the  Commrs  prefer  to  exercise  the  general  power  of 
establishing  schemes  under  the  Charitable  Trusts  Act,  1860,  23  &  24  Y. 
c.  136 ;  Tudor,  Char.  539,  540. 


9.  Order  adopting  Scheme  filed. 

Let  the  scheme  dated  &c.,  which  has  been  approved  (and  Edgned) 
by  the  Judge,  and  filed  in  the  Central  Office,  be  the  scheme  for  the 
regulation  and  management  (admon)  of  the  charity  Sec,  and  the  estates 
(funds  or  property),  and  for  the  application  of  the  income  (selection 
of  the  objects)  thereof  [Tjf  required,  And  Let  the  several  persons  in 
^  said  scheme  named  be  appointed  trustees  of  the  said  charity]. — 
Directions  to  tax  and  pay  costs  and  expenses. — See  Be  Conner's  Oram, 
Sch,,  V.-O.  W.,  28  April,  1853,  B.  1083  ;  10  Ha.  v. ;  J^e  Fowey,  A.  O. 
V.  Gilbert,  M.  R.  in  Chambers,  25  July,  1856,  A.  1412;  Henshaw  v. 
AtlUnson,  V.-O.  K,  17  April,  1858,  A.  888. 


10.  The  like. 


JjBt  the  scheme  dated  &c.  for  the  reg^ulation  and  management  &o. 
of  the  charity  in  question  (and  of  the  estates,  funds,  and  property 
thereof),  which  has  been  approved  by  the  Judge,  and  filed  in  the 
Central  Office  of  this  Court,  be  carried  into  effect — See  Be  MilUngton 
Char.,  V.-O.  W.,  21  Jan.  1853,  B.  995;  A.  Q.  v.  Dalton,  M.  E., 
30  July,  1853,  A.  1608. 


11.  The  like — Scheme  scheduled  to  Order. 

"Lbt  the  Boiheme  set  forth  in  the  schedule  hereto  for  &o.  [Form  9]  be 
carried  into  effect — Re  Crane^s  Char,,  M.  B.  in  Ghambers,  25  Not. 
1859,  A.  237. 

Though  a  scheme  has  sometimes  been  set  out  in  a  schedule  to  the  order, 
the  bettor  course  is  to  file  it  and  refer  to  it,  as  in  Forms  9,  10,  sup. 

And  see  Form  12,  in/,,  where  the  scheme  was  set  forth  in  a  schedule  to 
the  certificate. 

The  above  forms  apply  under  the  Charitable  Trusts  Acts,  1853,  1855. 

For  forms  of  orders  under  those  Acts  removing  and  appointing  trustees 
and  Testing  the  trust  estate,  see  Section  n.,  inf.  p.  1307« 

4o2 
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And  see  school  and  general  schemes  in  ^.  O.y,  Brickdalty  M.  B.,  25  Feb. 
and  17  March,  1845,  A.  1140,  1874 ;  8,0.,  1850,  A.  142 ;  A,G,  v.  EarOdfury 
ScA.,  8  Nov.  1849,  A.  173;  8.  C,  1840,  A.  845;  Tudor,  Char.  Sieetstq, 

For  order — ^the  Court  being  of  opinion  that,  in  settling  a  scheme  mr  the 
management  of  the  charity  funds,  such  funds  ought  not  to  be  applied 
towaras  the  establishment  of  an  industrial  school  for  the  children  of  con- 
Ticted  persons — ^to  refer  it  back  to  Chambers  to  consider  a  scheme  or  schemes 
in  pursuance  of  the  order  dated,  &c. ;  cost  of  all  parties  appearing  to  be  costs 
in  the  matter,  see  Re  PH$<m  Charities,  Y.-C.  B.,  30  April,  1873,  B.  1189; 
16  Eq.  129,  152. 


12.  Scheme  scheduled  to  Certificate  adeptedy  icith  conseqtient 

Directiom — CoBti. 

"  And  this  Court  being  of  opinion  that  the  scheme  set  forth  in  the 
schedule  to  the  said  certificate  is  a  proper  scheme  for  the  future 
management  of  the  charity  in  &c.,  having  regard  to  the  provisions  of 
the  will  of  B.  the  testator  &c.,  Let  the  same  be  adopted  and  carried 
into  effect,  And  Let  G.  Lord  L.  &c.  be  appointed  the  first  trustees  of 
the  said  charity ;  Tax  the  costs  of  all  parties  (except  the  Defts  the 
Oovemors  &c.  of  St.  George's  Hospital,  against  whom  all  further  pro- 
ceedings have  been  stayed)  of  these  actions  as  between  solr  and  client, 
including  in  the  costs  of  the  A.  G.  any  costs,  charges,  and  expenses 
properly  incurred  by  him  in  relation  to  the  said  charitable  bequest,  not 
being  costs  in  the  secondly-mentioned  action,  and  not  abready  taxed  or 
allowed." — \jAdd  Payment  Schedule  containing  directions  to  raise  and 
pay  costs  out  of  fund  in  Courts  and  transfer  residue  to  the  trustees^^-^ 
Philpott  Y.  St.  George's  ffosp.,  M.  B.,  26  March,  1859,  B.  2738. 

For  scheme  as  to  number  and  appointment  of  trustees,  see  S.  C. 
For  orders  for  continuing  trustees  of  different  religious  denominations  and 
to  appoint  new  trustees  from  time  to  time,  see  ^.  O.  y.  Wilson,  16  Sim.  222. 


13.  Scheme  and  Mode  of  Letting  superseded — New  Scheme  adopted'-^ 
New  Trustees — Lands  vested  in  Official  Trustee — Costs. 

'*  This  Court  being  of  opinion  that  it  will  be  for  the  benefit  of  the 
charity  &c.  that  the  mode  of  appointing  trustees  should  be  varied.  Let 
the  same  be  henceforth  discontinued ;  And  Let  the  scheme  for  letting 
the  charity  lands  be  also  put  an  end  to  (discontinued)  and  cease  on  this 
day ;  And  Let  the  said  lands  be  let  according  to  the  provisions  con- 
tained in  the  scheme  hereinafter  mentioned ;  And  Let  the  scheme  set 
forth  in  the  —  schedule  to  the  Master's  certificate  dated  &c.,  for  the 
appointment  of  new  trustees,  and  for  the  future  management  and 
regulation  of  the  said  charity,  and  of  the  estates  and  property  thereof, 
be  carried  into  effect ;  And  Let,  pursuant  to  the  Charitable  Trusts  Act, 
1853,  and  the  Charitable  Trusts  Amendment  Act,  1855,  the  lands  and 
buildings  belonging  to  the  said  charity,  set  forth  in  the  —  schedule  to 
the  said  certificate,  vest  in  the  official  trustee  of  charity  lands,  to  be 
held  by  him  in  trust  for  the  said  charity." — ^Directions  to  discharge 
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some  trustees  and  appoint  new ;  Tax  all  parties'  costs,  as  between  solr 
and  client,  including  the  Fit's  costs,  charges,  and  expenses  properly 
incuired  relating  to  the  charity ;  costs  &c.,  when  taxed,  to  be  paid  by 
the  trustees  to  be  appointed  out  of  income. — ^Liberty  to  apply. — A,  0. 
V.  X.  Onslow f  M.  B.,  17  Nov.  1855,  A.  193  ;  and  see  note,  inf.  p.  1297; 

As  to  paying  interest  of  charity  funds  in  Court  to  trustees,  see  Vol.  L  p.  214« 


14.  Leave  to  Enfranchise  Copyholds. 

DntBGTioir  for  Testing  copyholds  in  the  trustees  of  the  charity — 
"  And  the  Judge  being  of  opinion  that  it  will  be  fit  and  proper  and  for 
the  benefit  of  the  said  charity  that  the  said  copyhold  lands  should  be 
enfranchised  on  the  terms  set  forth  in  the  conditional  contract  dated 
&c.,  and  marked  A.  in  the  affidayit  of  &o.,  referred  to.  Let  the  trustees 
of  the  said  charity  be  at  liberty  to  effect  such  enfranchisement  upon  the 
said  terms  "  ;  Tax  costs  of  applicants  and  of  A.  G.  as  between  solr  and 
client;  Trustees  to  raise  and  pay  costs,  and  the  fines,  fees,  and  expenses 
of  enfranchisement,  out  of  fund  in  their  names. — Re  St.  Margarefs 
Hotp.^  M.  £.  in  Chambers,  3  July,  1860,  B.  1613. 


15.  Apportionment  of  Costs. 

And  Let  the  costs  of  this  application  and  consequent  thereon  be 
apportioned  rateably  among  the  said  several  charities,  according  to  the 
annual  income  thereof  respectively ;  And  Let  the  amounts  apportioned 
in  respect  of  such  costs  be  paid  out  of  any  funds  in  hand  belonging  to 
the  said  several  charities,  or  out  of  the  annual  income  thereof  respec- 
tively.—See  Re  Saffron  Walden  Char.,  V.-C.  S.  in  Chambers,  16  Nov, 
1857,  B.  125^. 


16.  Relators*  Extra  Costs  allotced — Inquiry. 

Let  the  Defts,  the  C.  Co.,  reimburse  to  the  Fetrs,  the  relators,  out 
of  the  charity  funds,  the  costs  and  expenses  incurred  by  the  Petrs  in 
this  cause,  over  and  beyond  the  costs  which  have  been  paid  by  the 
Defts,  the  C.  Co.,  as  between  party  and  party;  And  Let  the  taxing 
master  inquire  whether  any  costs  and  expenses  have  been  properly 
incurred  by  the  Petrs,  other  than  the  costs  of  this  cause,  relating  to  the 
matters  in  question,  and  tax  and  certify  the  same  respectively ;  And 
Let  the  Defts,  the  C.  Co.,  pay  the  amount  (if  any)  that  the  taxing 
master  shall  certify  to  have  been  so  properly  incurred,  out  of  the  said 
charity  funds.— -4.  O.  v.  Coopers'  Co,,  V.-C,  29  March,  1819,  A.  1322. 

Por  decree  on  an  information,  without  a  relator,  where  a  Deft  paid  the 
costs  at  his  co-Deft,  see  A.  G»  v.  Corp.  Chester,  14  Beav.  341. 
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17*  Trustees^  and  Relators^  Extra  Costs^  tcith  Interest^  to  be  raised  by 

Mortgage, 

Tax  the  costs,  charges,  and  expenses  of  the  Petrs  and  the  Def  ts  B« 
ftc.,  properly  incurred  in  or  x^lating  to  these  actions  or  any  of  them, 
including  the  costs  of  this  application  and  consequent  thereon,  and  also 
any  costs,  charges,  and  expenses  properly  incurred  by  the  Petrs  and 
the  Defts  relating  to  the  affairs  of  the  hospital  of  St.  0.,  &c.  and  cer- 
tify the  total  amount  of  the  costs,  charges,  and  expenses  of  the  Petrs 
and  of  the  late  Deft  D.  in  each  year,  commencing  on  the  —  day  of  — , 
and  compute  interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the  amount  of 
each  year's  costs  of  the  said  Petrs  and  the  said  D.  &c.,  from  &c.  in  each 
year,  commencing  ftc,  to  the  date  of  the  taxing  master's  certificate! 
— Oosts,  charges,  and  expenses,  with  interest  (to  be  raised  by  mort* 
gage,  ftc.).  See  Ohap.  XLIV.,  "  Administratiow," — A,  O,  v.  Bp,  of 
St.  Davids,  V.-O.  E.,  4  May,  1849,  A.  2017. 

For  Older  to  tax,  as  between  solr  and  client,  the  costs  of  all  parties  to  the 
suits,  induding  certain  costs  of  tiie  A.  G.  of  appearing  separately  from  the 
relators,  see  ^.  (?•  v.  Wyggtston  Hospital^  M.  B.,  2  June,  1855,  A.  1024. 


18.  Directions  under  the  Crown  Suits  Act,  1855  (18  8f  19  V.  e.  90), 
8.  n,  for  payment  of  Costs  to  or  by  the  Crown^  in  Suits  on  behalf 
of  the  Croum. 

1.  To  the  Crowfif  s.  1,  Let  the  costs  of  the  Pit  of  this  action  be  paid 
by  the  Deft  A.  into  H.  M.'s  Exchequer,  in  the  manner  directed  by  the 
Grown  Suite  Act,  1855,  such  coste  to  be  taxed  ftc.  2.  By  the  Crown, 
«•  2,  Let  the  costs  of  the  Deft  A.  of  this  action  be  paid  to  him  in  the 
manner  directed  by  the  Crown  Suite  Act,  1855,  such  coste  to  be  taxed 
ftc.— Settled  by  V.-O.  W.,  in  A.  G.  v.  Matthias,  23  Dec.  1858,  and 
approred  in  A.  O.  t«  Hanmer,  4  D.  ft  J.  207 ;  see  note,  inf.  p.  1306. 

NOTES. 

OENEBAL  jTmiSDionoir. 

The  Court  of  Chancery  had  an  inherent  jurisdiction  oyer  charities  generally: 
Incorp.  Soc.  y.  Bicharda,  1 D.  &  War.  258,  308 ;  and  could  enforce  and  execute 
trusts  affecting  ecclesiastical  property  as  well  as  those  affecting  lay  property : 
A.  O.T.  8t,  John's  Hospital,  Bedford,  2  D.  J.  &  S.  621 ;  Tudor's  Charitoble 
Truste,  p.  88  et  stq. 

And  by  the  Jud.  Act,  1873,  s.  34  (3),  all  causes  and  matters  for  the  execu- 
tion of  cnariteble  truste  are  now  assigned  to  the  Ch.  Diy. 

Defect  (want  of  attestetion)  in  execution  of  a  power  was  aided  in  fayour  of 
a  charity:  Sa/yer  y.  8,,  Innes  y.  5.,  7  Ha.  377  ;  3  Mac.  &  G.  606. 

It  is  against  the  policy  of  the  Mortmain  Acte,  and  the  practice  of  the  Court, 
to  inyest  charity  money  in  land :  A,  O,  t,  Wiison,  2  Keen,  680,  684,  n.,  685; 
and  see  the  Mortmain  and  Chariteble  Uses  Act,  1891,  ss.  5,  6,  inf.  -p.  1338. 

The  Court  will  not  sell  a  charity  estete,  except  in  a  yery  special  case: 
A.  G.Y.  Corp.  of  Newa/rk,  1  Ha.  395,  400,  where  it  would  not  eyen  send  an 
inquiry.  An  adyowson  was  sold  for  the  benefit  of  the  charity :  A.Q.Y.Ahp. 
of  York,  17  Beay.  495. 

Ihe  A.  G.  is  entitled  to  haye  a  legacy  to  a  foreign  charity  secured  to  be  so 
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applied  :  A.  0,y.  Sturge,  19  Beay.  697  ;  but  see  New  v.  Bonaker,  4  Eq.  655, 
etinf,  p.  1293. 

In  an  action  at  a  relator's  insteuice  (who  in  general  ought  to  be  made  a 
co-Pit,  Dan.  56),  the  A.  G.  should  not  appear  unless  to  support :  A,  G,  v. 
Ironnumgera'  Co.,  10  CI.  &  F.  908;  2  M.  &  K.  576 ;  2  Beav.  313 ;  but  the  action 
is  his,  and  he  has  control  of  it,  and  may  stay  the  proceedings  at  any  time : 
Ih.  328;  A.  G.  v.  Corp.  of  Newark,  1  Ha.  399;  A.  G>  y.  EaherdasJiera*  Co., 
2  M.  &  K.  817 ;  15  Beav.  397. 

As  to  when  the  A.  G.  should  appear  in  charity  cases,  see  Ware  y.  Cumber^ 
lege,  20  Beay.  503,  510,  et  v.  inf.  pp.  1297,  1306. 

An  action  by  Ireemen,  on  benall  of  others,  to  estabHsh  that  property 
belonging  to  a  corporation  was  held  on  trust  for  the  benefit  of  the  freemen 
indiyidu^y,  was  held  rightly  brought  without  the  A.  G. :  Prestney  y.  Corp, 
of  Colchester,  21  Ch.  D.  Ill ;  eed  qu. :  v.  inf.  p.  1342. 

The  jurisdiction  extends  to  charities  supported  by  yoluntary  contributions, 
if  there  is  property  impressed  with  a  charitable  trust :  see  Exp,  Peareon,  6 
Price,  214;  A.  G.  y.  Keil,  2  Beay.  577 ;  A.  G.  y.  Bp.  of  Manchester,  3  Eq. 
453 ;  Tudor,  Char.  97. 

The  members  of  a  committee  formed  to  receiye  yoluntary  subscriptions  for 
charitable  purposes  are  not  trustees,  but  agents,  and  an  action  of  account  by 
some  of  them  a^inst  the  others  cannot  be  maintained ;  eyen  if  all  the  sub- 
scribers were  suing,  the  action  could  not  be  maintained  in  the  absence  of  the 
A.  G. :  Strickland  y.  Weldon,  28  Ch.  D.  426. 

Where  the  income  of  residue  is  to  be  accumulated,  and  the  capital  and 
income  paid  to  a  charity  at  a  future  time,  the  charity  (like  a  private  indi- 
yidual:  see  Saunders  y.  Vavtier,  4  Beay.  115;  Hilton  y.  H.,  14  Eq.  468)  can 
haye  the  accumulation  stopped,  and  the  property  handed  oyer  at  once: 
Wharton  y.  Masterman,  (1895)  A.  C.  186,  H.  L.,  aflfl[rming  C.  A.  (1894)  2  Oh. 
184  {euh  nam.  Harbin  y.  Masterman),  and  on  this  point  oyerruling  Harbin  y. 
Masterman,  12  Eq.  559. 

informalities  Tunless  prejudicial  to  a  Deft,  A.  G.  r,  Warren,  2  Sw.  291, 
810)  were  not  allowed  to  defeat  an  information :  A.  G.  y.  Brereton,  2  Vez. 
426;  A.  O.  y.  Gardner,  Bam.  Ch.  493,  490;  A.  G.  y.  Gore,  Ih.  151 ;  and  see 
A.  G.  y.  Whiteley,  11  Ves.  241,  247;  A,  G.  y.  Coopers'  Co.,  19  Ves.  186, 194; 
and  as  to  relief  under  a  prayer  for  general  relief,  see  A.  G,  y.  Brooke,  18  Ves. 
819,  324 ;  A.  G.  y.  Rochester,  5  D.  M.  &  G.  797. 

But  an  information  filed  on  behalf  of  one  charity  could  not  be  carried  on 
for  another,  it  appearing  the  first  had  no  title :  A.  G.y.  Oglender,  1  Yes.  jun. 
246. 

A  tenant  for  years  of  land  subject  to  a  rent-charge  for  charitable  purposes 
is  not  liable  in  an  action  in  the  Ch.  Diy.  at  the  instance  of  the  A.  G.  or  the 
Charity  Oommrs :  Be  Herbage  Bents,  Greenwich  ;  Charity  Commrs  y.  Green, 
(1896)  2  Ch.  811. 

OOMMENOEMENT  OF  ACTION. 

By  O.  I,  1,  all  actions  which,  previously  to  the  commencement  of  the 
principal  Act,  were  commenced  by  oill  or  information  in  the  High  Court  of 
Chfuicery  shall  be  instituted  in  the  High  Court  of  Justice  by  a  proceeding  to 
be  called  an  action. 


GHABITABLE  TEXTSTS  EXECUTED  CT-PBiS. 

"Where 
upon  any 


there  is  a  general  indefinite  charitable  purpose,  not  fixing  itself 
object,  or  3  the  object  or  means  of  Cfurying  it  out  fail,  the  dis- 
position *is  in  the  King  by  sign  manual;  but  where  the  execution  is  to  be 
oy  a  trustee,  with  some  or  general  objects  pointed  out,  the  Court  will  take 
the  admon  of  the  trust :  Moggridge  y.  Thacktvell,  7  Ves.  36,  67—83,  88 ;  and 
see  Paice  y.  Abp.  of  Canterbury,  14  Ves.  372 ;  Ommanney  y.  Butcher,  T.  A  E. 
270;  Beeve  y.  A.  G.,  3  Ha.  191,  and  notes ;  Gary  y.  Abbot,  7  Ves.  490 ;  Be 
Bichardsan^s  Will,  58  L.  T.  45 ;  Be  Lea,  L.  y.  Cooke,  34  Ch.  D.  528,  inf 
p.  1296 ;  but  see  Martin  y.  Margham,  14  Sim.  230. 

Where  the  Crown  is  to  haye  uie  disposal  of  money  bequeathed  for  charity, 
the  Court  only  declares  that  it  ought  to  be  disposed  of  in  charity,  and  this  is 
commimicated  by  the  A-  Gf  to  the  King :  Da  Costaj.  De  Pas,  Amb.  228 ;  see 
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the  order  and  course  pursued :  76.,  n. ;  A.  0,  t.  Herrick,  lb,  712;  Kane  v. 
Cosgrave,  I.  B.  10  Eq.  211. 

Uncertainty  as  to,  or  illegality  or  failure  of ,  the  predse  obiects  will  not 
defeat  the  gift  if  the  ffenereJ  charitable  intent  is  dear :  and  the  Court  will 
execute  such  general  mtent  qf-pris :  A.  O,  v.  Ranoe,  Amb.  422 ;  Poioeracourt 
V.  P.,  1  Moll.  616;  Bayliay.  A.  G.,  2  Atk.  239;  Moggrtdge  t.  ThacJni?eU,  7 
Ves.  36 ;  MilU  v.  Farmer,  1  Mer.  55,  101 ;  Dolan  v.  Macdermoi,  3  Ch.  676 ; 
Mayor  of  Lyons  v.  Adv,  Oen.  of  Bengal,  1  App.  Ca,  91 ;  1  Jarm*  W.  206 ;  Be 
Davis,  61  L.  T.  530;  ^  Oeary,  25  L.  E.  Ir.  171;  secus,  if  no  charitable 
intent  appears  except  in  reference  to  a  particular  property :  Hoare  t.  H.,  56 
L.  T.  147. 

But  uncertainty  as  to  the  amount  intended  to  be  given  maizes  the  gift 
void :  Chapman  y.  Brown,  and  other  cases  inf,  p.  1343 ;  so  also  where  testator 
left  the  amount  of  the  legacy  blank :  Hartshome  y.  NicJutlson,  26  Beay.  58 ; 
secus,  where  the  whole  sum  to  be  given  to  the  charities  was  specified,  but  the 
proportions  were  left  blank  :  Pieschel  y.  Paris,  2  S.  &  S.  384 ;  and  see  Smius- 
oury  y.  Denton,  3  K.  &  J.  529. 

A  gift  for  the  establi^ment  of  a  soup  kitchen  and  cottage  hospital  for  a 
parish  was  held  to  show  a  general  charitable  intention  to  benefit  the  poor  of 
the  pcuiah,  which  might  be  executed  cy-pres :  Biscoe  v.  Jackson,  35  Ch.  D. 
460,  C.  A. ;  and  see  Be  Buck,  Bruty  y.  Mackey,  (1896)  2  Ch.  727,  where  a 
friendly  society  for  the  relief  of  persons  in  distressed  circumstances  by  means 
of  anns  was  held  to  be  a  '*  chanty"  within  Income  Tax  Commrs  y.  Pemsei, 
(1891)  A.  C.  531,  to  which  the  doctrine  of  cy^pris  was  applicable ;  but  it  is 
otherwise  where  the  society  is  merely  for  the  purpose  of  providing  annuities 
for  the  widows  of  members :  Cunnack  y.  Edwards,  (1896)  2  Ch.  679,  C.  A. ; 
(1895)  1  Ch.  489 ;  v.  in/,  p.  1700  ;  and  so  where  a  fund  was  given  on  trust  to 
pay  the  income  to  the  mcumbent  of  a  church,  so  long  as  he  permitted  sittings 
to  be  occupied  free,  there  was  no  such  general  purpose  of  charity  as  to 
warrant  an  application  cy-pres  :  Be  Bandell,  B.  v.  Dixon ,  38  Ch.  D.  213;  and 
a  legacy  for  the  benefit  of  a  particular  institution  or  seminary  which  ceased 
in  the  donor*s  lifetime  could  not  be  applied  cy^pres,  but  lapsed :  In  re  Bymer, 
B.  v.  atanfield,  (1895)  1  Oh.  19,  C.  A. 

The  cy-pres  doctrine  is  excluded  by  words  showing  an  intention  that  if  the 

Sirticular  charity  fails,  the  bequest  shall  fall  into  the  residue :  Mayor  of 
yons  v.  Adv,  Gen,  of  Bengal,  1  App.  Ca.  91.  When  there  are  no  such  words 
it  cannot  do  so,  although  the  residue  is  given  to  another  charity,  but  it  must 
be  executed  in  the  first  instance  cy-pres,  without  regard  to  the  rest  of  the 
wiU:  S,  0. 

And  where  one  of  three  charities  amongst  which  the  residue  was  divided 
failed,  its  share  was  applied  cy-pres,  and  not  to  the  other  charities :  /ron- 
mongerf  Co,  v.  A,  G,,  10  CI.  &  t.  908. 

But  in  constructing  the  scheme,  the  other  parte  of  the  will  will  be  taken 
into  consideration :  Mayor  of  Lyons  v.  Adv,  Gen,  of  Bengal,  1  App.  Ca.  91. 

Where  it  is  doubtful  whether  the  particular  int^tion  can  ever  be  carnecL 
into  effect,  the  fund  may  be  kept  in  hand,  with  liberty  to  apply,  or  inquiries 
may  be  directed:  Chamberlayne  y.  Brockett,  8  Ch.  206,  211;  and  see  Be 
White's  Trusts,  33  Ch.  D.  449,  where  a  gift  of  Consols  to  a  co.  to  found 
almBhouses,  no  site  being  obtainable,  and  the  co.  having  no  income 
available  for  endowment  and  maintenance,  was  held  not  to  oe  applicable 
cy^pres, 

A  bequest  to  a  friendly  society  which  was  not  a  charity,  and  was  afterwards 
dissolved,  was  not  executed  cy-pres,  but  fell  into  the  residue :  Be  Clark,  1  Ch. 
D.  497 ;  but  see  Pease  y.  Pattinson,  32  Ch.  D.  154,  where  a  friendly  society 
was  held  to  be  a  charity. 

If  a  testetor  clearly  pointe  out  his  intent,  the  Court  carries  it  into  effect; 
but  if  the  proj^erty  is  merely  devoted  to  charity  generally,  or  there  are  accre- 
tions not  specifically  disposed  of,  or  the  particidar  charity  fails  or  becomes 
excessive  as  to  the  prescribed  recipiente,  then  cy-pres :  PhilpoU  y.  8i,  George's 
Hosp,,  Be  Ashton,  27  Beav.  107,  111—4,  5,  8. 

A  long-continued  unauthorized  cy-pres  application  by  tinstees  is  no 
ground  of  objection  to  a  scheme  of  the  Charity  Commrs  diracting  a  different 
cy-pres  apptlication :  Be  Campden  Charities,  18  Ch.  D.  310,  C.  A. 

The  particular  charity  beinff  dissolved  in  the  lifetime  of  the  testator,  the 
gjft  lapses,  and  cannot  be  applied  cy-pres :  Langfard  y.  Gowland,  9  Jur.  N.  S. 
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12;  10  W.  E.  482;  3  GifP.  617;  FUk  v.  A.  G.,  4  Eq.  621 ;  Clark  v.  Taylor, 

1  Drew.  642  ;  BuMell  y.  Kellett,  3  Sm.  &  G.  264  ;  Be  Joy,  Purday  y.  Johnson, 
W.  N.  (88)  238 ;  60  L.  T.  175,  where  the  gift  waa  by  a  testatrix  to  a  particular 
society,  Which,  in  fact,  only  consisted  of  herseu:  Be  Ovey,  Broadbent  y. 
Barrow,  29  Ch.  D.  560,  where  the  gift  was  to  an  ophthalmic  hospital  which 
had  ceased  to  exist;  and  so  where  foreign  trustees  disclaimed,  and  the 
objects  had  become  impracticable :  New  y.  Bonaker,  4  Eq.  655.  But  see 
A.  O,  y.  Stephens,  3  My.  &  K.  347,  et  inf.  p.  1302 ;  y.  Bp.  Chester,  1  Bro, 
C.  C.  444.  Secus,  where  the  particular  intention  of  charity  can  be  equally 
well  effected  by  an  existing  society,  or  there  has  been  merely  a  failure  of 
the  trustee  or  medium  for  working  out  the  charitable  object :  Marsh  y. 
^.  O.,  2  J.  &  H.  61 ;  Barclay  y.  Messenger,  4  Jur.  N.  S.  1294 ;  Be  Maguire, 
9Eq.  632;  Be  Geary* s  Trusts,  25  L.  E.  Ir.  171 ;  Tie  Davis,  61  L.  T.  630: 
A.  G.  y.  Day,  n900)  1  Gh.  31. 

And  where  tne  charity  fails  after  the  death  of  the  testator  and  before  the 
legacy  is  paid,  there  is  no  lapse,  and  the  legacy  must  be  applied  ey-pres  :  Be 
Slevin,  S.  V.  Hepburn,  (1891)  2  Ch.  236,  reyersing  8.  C,  (1891)  1  Ch.  373; 
Be  Buck,  Bruty  y.  Mackey,  (1896)  2  Ch.  727. 

A.  charitable  bequest,  yoid  as  superstitious,  was  executed  in  fayour  of 
other  charities  :  Cary  y.  Abbot,  7  Ves.  490 ;  Da  Costa  y.  De  Fas,  cit.  7  Ves,  76 ; 
Amb.  228. 

Where  it  is  doubtful  which  of  two  charities  testator  intended,  the  legacy 
may  be  diyided  between  them :  Waller  y.  Childs,  Amb.  524 ;  Bennett  y.  Hayter, 

2  Beay.  81 ;  Simmi  y.  Barber,  5  Euss.  112  ;  i2e  Kilverfs  TrusU,  12  £q.  186; 
8,  C.  on  app.,  7  Ch.  170;  Be  Alchin's  TrusU,  14  Eq.  230;  ^0  Eyde,  22 
W.  E.  69. 

Where  the  gift  was  to  build  a  synagogue  and  school,  and  the  money  was 
insufficient,  tne  Court  allowed  it  to  be  paid  to  the  committee  of  a  school 
without  synagogue  attached :  Be  Davis,  61  L.  T.  630. 

Hospital  means  a  general  hospital  in  priority  to  one  for  particular  purposes : 
Be  Alchin's  Trusts,  14  Eq.  230. 

When  a  fund  has  been  applied  cy-pres,  it  will  not  afterwards  be  applied  to 
the  original  purpose,  unless  shown  to  be  equally  beneficial :  A,G.y.  Stewart, 
14  Eq.  17. 

And  as  to  the  construction  and  yalidity  of  charitable  gifts,  v,  inf.  pp. 
lUO  etseq. 


POWEB  OF  THE  G0T7BT  OYEK  YIBITOBS  Aim  TRUSTEES. 

In  a  Crown  foundation,  the  Kin^  yisits  by  the  L.  0.  as  yisitor :  Tudor,  Char. 
81 ;  in  a  piiyate  one,  where  no  yisitor,  though  goyemors  are  appointed  by 
royal  charter,  with  power  to  make  rules,  the  Court  will  see  that  the  rules  are 
proper,  and  may  diroct  a  scheme :  A,  G,  y,  Dedham  8ch,,  23  Beay.  350;  22 
L.  J.  Ch.  793 ;  as  to  grants  by  the  Crown,  see  ^.  6^.  y.  Ewelme  Hosp,,  17 
Beay.  366. 

The  yifiitatorial  iurisdiction  of  the  L.  C.  is  not  transferred  to  the  High 
Court  of  Justice:  Jnd.  Act,  1873,  s.  17,  sub-s.  6. 

The  Court  enforces  the  trusts  of  a  charity,  though  there  is  a  yisitor :  A.  G, 
y.  8U  Cross  Hosp.,  17  Beay.  435 ;  Daugars  y.  Bivaz,  28  Beay.  233. 

But  has  no  jurisdiction  oyer  ecclesiastical  duties  attached  to  a  charity : 
A.  G.  y.  Smithies,  1  Keen,  289 ;  2  My.  &  C.  135;  nor  as  to  internal  regtda- 
tions,  which  are  the  proper  subject  for  the  special  yisitor :  A,  G,Y*  Dulwich 
Coll,,  4  Beay.  255 ;  imless  there  has  been  a  breach  of  trust :  A,  G.  Y*  Dedham 
8ch.,  23  Beay.  350 ;  22  L.  J.  Ch.  793. 

For  instances  where  the  remedy  was  through  the  yisitor,  see  A,G,y.  Mag- 
dalen Coll.,  10  Beay.  402;  where  through  the  Court,  A.  G.  y.  8t.  Cross 
Hosp,,  sup. 

But  the  Court  can  control  yisitors  as  to  management  of  estates :  A.  G.y, 
Lock,  3  Atk.  164  ;  A.  G.  y.  Foundling  Hosp.,  2  Ves.  jun.  42,  47. 

If  an  officer,  &o.,  be  a  c.  9.  t  the  Court  has  jurisdiction ;  not  if  he  be  only 
a  servant :  Whiston  v.  Bochester,  7  Ha.  532  ;  Willis  y.  Childe,  13  Beay.  117  ; 
and  see  Hayman  y.  Bugby  Sch.,  18  Eq.  28. 

The  Court  cannot  control  trustees^  discretion  while  fairly  and  honestly 
exenased:  A,  G.  y.  Harrow  Sch.,  2  Yes.  S.  551 ;  Be  Bedford  Char.,  6  Sim. 
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578 ;  Re  Catherine  Hall,  Exp.  Itige,  2  Buss.  &  M.  590 ;  A,  G.  v.  Mosdy,  2  D.  & 
S.  898  ;  Be  Wilkes,  3  Mac.  &  G.  440  ;  Hayman  v.  Rugby  8ch,,  18  £q.  28 ;  and 
see  Indenvick  y.  Snell,  2  Mac.  &  G.  216 ;  Costabadie  y.  C,  6  Ha.  410 ;  thoTigli 
"without  dismissing  the  information :  A,  G.y.  Harrow  Sch.,  sup. 

Schemes  framed  by  the  Charity  Commrs  generally  contain  clauses  estab- 
lishing in  them  a  species  of  yisitatorial  jurisdiction:  see  Tudor,  Char.  76; 
ydtJi  which  tiie  Court  will  not  interfere :  &g,  y.  Wilson,  W.  N.  (88)  12 ;  and 
see  Re  Hodgs<m*s  Bchod,  3  App.  Ca.  857. 

FOWEB  OF  A  HAJOKITT  OF  THE  TBTI8TEBS. 

In  a  public  trust  a  majority  of  trustees  bind  the  minority :  Perry  y.  Ship^ 
toay,  4  D.  &  J.  353 ;  1  Oifl.  1,  9 ;  Spurgin  y.  White,  7  Jur.  N.  S.  15 ;  3L.  T. 
609 ;  9  W.  E.  266 ;  2  Giff.  473. 

A  majority  of  the  members  haye  power  to  fix  the  discipline  and  member- 
ship of  congregational  churches :  aee  A.G.y.  Gould,  30  L.  J.  Ch.  77  ;  7  Jur. 
N.  S.  34 ;  28  Beay.  485 ;  but  they  haye  no  power  to  alter  the  trusts :  WardT. 
Hipwfll,  3  Giff.  547. 

And  as  to  injunctions  restraining  the  minority  from  excluding  preachers 
appointed  by  the  majority,  v.  sup.  Vol.  I.,  pjj.  722  el  seq. 

Under  Cliarit.  T.  Act,  1860,  s.  16,  a  majority  of  two- thirds  of  the  trustees 
were  empowered  to  deal  with  the  charity  property,  and  pass  the  legal  estate ; 
and  now,  under  Charit.  T.  Act,  1869  (32  &  33  V.  c.  110),  s.  12,  the  like 
powers  are  giyen  to  a  majority  who  are  present  at  a  meeting  of  their  body 
duly  constituted  and  yote  on  the  question ;  and  see  Charit.  T.  Incorp.  Act,  1872 
(35  &  36  y.  c.  24),  as  to  incorporation  of  charities  and  enrolment  of  deeds, 
and  as  to  endowed  schools,  in/,  pp.  1298  et  seq, ;  and  as  to  Ireland,  34  &  35 
V.  c.  102. 

XTSAOB. 

Usage  maybe  regarded  in  construing  obscure  or  ambiguous  trusts :  A.  G, 
y.  St  Cross  Hosp,,  17  Beay.  435;  34  L.  J.  Ch.  441 ;  y.  Gould,  28  Beay.  485 ; 
7  Jur.  N.  S.  34  ;  y.  Sidney  Suss,  Coll,,  4  Ch.  722,  732 ;  y.  Windsor,  8  H.  L.  G. 
369,  402,  403,  423 ;  y.  West,  27  L.  J.  Ch.  789 ;  5  Jur.  N.  S.  77  (where  from 
long  usage  payments  for  com  were  held  a  charge  on  land) ;  y.  Moor,  20  Beay. 
119;  y.  Bristol,  2  J.  &  W.  321 ;  y.  Ewelme,  17  Beay.  366,  390;  y.  Smythies, 
2  Buss.  &  My.  717,  749 ;  1  Ke.  289,  307,  308 ;  Rex  y.  Varh,  Cowp,  248 ; 
A,  G,Y.  Parker,  3  Atk.  576 ;  Goodman  y.  Mayor  of  Saltash,  7  App.  Ca.  633 ; 
Re  St,  Alphage,  59  L.  T.  614 ;  Re  St,  Nicholas  Aeons,  60  L.  T.  532. 

Usage,  moreoyer,  is  important  against  a  claim  set  up  by  the  trustees  for 
a  beneficial  interest :  A,  G,y.  Mercers'  Co.,  18  W.  B.  448 ;  and  by  the  Non- 
conformist Chapels  Act,  1844  (7  &  8  Y.  c.  45),  s.  2,  if  the  instrument  of  trust 
of  an  institution  existing  for  the  purpose  of  religious  worship  do  not  in 
express  terms,  or  by  reference  to  some  book  or  other  document,  d^ne  the 
religious  doctrines,  twenty-fiye  years*  usage  immediately  preceding  any  suit 
is  to  be  conclusiye  eyidenoe:  A,  G,y,  Bunce,  6  Eo.  563;  and  see  A.  G,y» 
Hutton,  Dm.  480,  530;  A,  G.Y.  Anderson,  57  L.  J.  Ch.  543,  546. 

As  to  Boman  Catholic  charities,  see  Boman  Catholic  Charities  Act,  1860 
(23  &  24  y.  c.  134),  s.  5,  proyiding  that  consistent  usage  for  twenty  years 
IS  to  be  deemed  conclusiye  eyidence  of  charitable  trusts. 

Long-continued  and  well-defined  usage  afforded  ground  for  presuming 
a  trust  or  condition  sufficient  to  support  the  right  of  free  inhabitants  to 
dredge  for  oysters  during  a  certain  period  of  the  year :  Goodman  y.  Mayor  of 
Saltash,  sup. 

Where  freemen  of  a  dty  had  enjoyed  by  custom  certain  rents  and  profits 
for  a  considerable  period,  they  were  entitied  to  enjoy  them  under  the  Muni- 
cipal Corporations  Act,  1835  (5  &  6  W.  IV,  c.  76),  s.  2,  subject  to  any  pro- 
ceeding by  the  A.  G.  as  to  a  scheme  for  distribution :  Stanley  y.  Mayor  of 
Norwich,  W.  N.  (87)  72. 

Where  the  admon  of  a  charity  was  entrusted  b^  the  founder  to  the 
Corp.  and  ministers  of  a  city,  but  for  a  long  period  of  time  the  oorp. 
alone  had  acted,  the  ministers  were  entitled  to  be  admitted  in  future  as  joint 
admors :  Ld,  Prov,  of  Edinburgh  y.  Lord  Advocate,  4  App.  Ca.  823. 

But  where  there  is  no  ambiguity,  usage  is  immaterial,  and  the  conditions 
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of  the  gift  must  be  followed :  see  same  cases,  and  A.  G.y.  Bochtster,  6  D.  M. 
A  G.  797 ;  v.  St.  John's  ffosp.y  Bedford,  2  D.  J.  &  S.  621 ;  and  see  v.  Beverley, 
6  D.  M.  &  G.  256,  268;  as  to  length  of  time,  S.  C,  6  H.  L.  0.  310 ;  A.  G. 
V.  Calvert,  23  Beav.  248,  263,  264 ;  Be  Campden  Charities,  sup.  p.  1292. 

As  to  eyidenoe  of  acts  and  opinions  of  loimders,  see  A»  G.y,  Drummond, 
1  D.  &  War.  153 ;  y.  Calvert,  23  Beav.  258. 


LEGACY  JJSJy  SXJCGESSION  DT7TY. 

For  the  duties  on  charitable  legacies  and  the  Acts,  see  Tudor,  357  tt 
seq. ;  land  tax,  Ih.  272,  369. 

By  the  Legacy  Duty  Act,  1799  (39  G.  HI.  c.  73),  bequests  of  specific 
articles  to  bodies  corporate  for  preservation  and  not  for  sale  are  exempt  from 
legacy  duty. 

liOg&cy  duty  was  payable  imder  55  G.  III.  c.  184  (see  sched.  pt.  3),  on  charit- 
able legacies  if  the  amount  was  more  than  20Z.,  though  no  one  of  the  recipients 
ever  received  that  amount ;  so  that  a  legacy  of  50/.  a  year,  to  be  laid  out  in 
bread  for  the  poor,  was  liable,  though  no  one  received  more  thon  2s.  a  year 
in  value  :  Be  FranddirCs  Char.,  3  Sim.  147 ;  see  a  similar  case,  A.  G.  y.  Fitz^ 
geraU,  13  Sim.  83 ;  Be  Fearce,  24  Beav.  491 ;  Harris  v.  Howe,  29  Beav.  261 ; 
Be  Griffiths,  14  M.  &  W.  510 ;  contra  Be  Wilkinson,  1  0.  M.  &  R.  142 ;  A.  G, 
V.  Nash,  1  M.  &  W.  237  ;  where  the  amounts  to  be  paid  to  each  were  deter- 
mined by  the  will.  But  by  the  Succession  Duty  Act,  1853  (16  &  17  V.  c.  51), 
B.  16,  succession  duty  at  10  p.  c.  was  imposed ;  and  as  to  the  rate  of  duty,  see 
51  V.  c.  8,  B.  21,  sub-s.  2. 

Charitable  legacies  in  Ireland  are  exempt  from  duty :  56  G.  III.  c.  56, 
sched.  pt.  3 ;  5  &  6  Y.  c.  82 ;  8  &  9  Y.  c.  76.  The  exemption  has  been  held 
not  to  apply  to  gifts  for  England  or  Scotland  by  a  testator  domiciled  in 
Ireland :  A.  G,  v.  Hope^s  Exors,  Ir.  E.  2  C.  L.  368;  but  see  Thompson  v. 
Adv.  Gen.,  12  CL  &  F.  1 ;  nor  (apparently)  to  legacies  by  an  English  law  for 
an  Irish  charity:  In  re  Francklins  Char.,  3  Sim.  147;  A.G.y.  Fitzgerald,  13 
Sim.  83  (but  in  neither  case  was  the  point  raised) :  Tudor,  359 ;  nor  to  secret 
trusts:  inf.  p.  1343. 

The  exemption  applies  to  charitable  bequests  as  understood  in  the  Court  of 
Chancery :  A.  G.y.  Bagot,  13  Ir.  C.  L.  Kep.  48. 

As  to  legacy  and  succession  duty  generally,  v.  sup.  Yol.  I.,  pp.  238 — 243. 


8CHSM2  FOB  OKARTTY. 

'Wlien  a  scheme  has  been  settled  by  the  Charity  Commrs,  the  Court  will 
not  interfere,  unless  the  Commrs  have  exceeded  their  jurisdiction,  or  the 
scheme  contains  something  wrong  in  principle  or  in  law;  Be  Campden 
Charities,  18  Ch.  D.  310,  C.  A. 

By  the  Charitable  Trusts  Act,  1853  (16  &  17  Y.  c.  137),  ss.  54—60,  the 
Charity  Commrs  were  empowered  to  approve,  provisionally,  of  schemes  for 
charities  with  a  view  to  submitting  the  same  annually  to  Parliament  for  its 
sanction,  but  the  provisions  of  these  sections  are  rarely  used ;  the  powers 
conferred  by  sect.  2  of  the  Act  of  1860  (v.  in/,  p.  1319)  being  more 
efficacious  and  convenient :  see  Tudor,  133,  450. 

For  the  principles  in  accordance  with  which  the  Court  exercises  jurisdicr 
tion  in  directing  schemes,  see  Ironmongers*  Co,  v.  A,  G.,  10  CI.  &  F.  908; 
8.  C,  C.  &  Ph.  208;  2  Beav.  313;  A.  G.  v.  Sherborne  Sch.,  18  Beav.  256, 
280. 

For  instances,  see  ^.  0^.  v.  Glyn,  12  Sim.  84 ;  Martin  v.  Margham,  14  Sim. 
230;  Bteve  y,  A.  G.,3  Ha.  191 ;  and  where  the  sign  manual  was  required  : 
lb.  194,  n. ;  and  see  judgment,  lb.  196 ;  '  Clark  y.  Taylor,  1  Drew.  642 ; 
Salusbury  v.  Denion,  3  £.  &  J.  529 ;  A,  G.y.  Bunce,  6  Eq.  563 ;  where  funds 
bequeathed  to  Presbyterians  were  applied  for  Baptists :  Be  Maguire,  9  Eq. 
632. 

Declaration  by  trustees  of  trusts  of  money,  collected  at  or  about  the  time, 
may  represent  tne  intent  of  contributors :  A.  G.  y,  Clapham,  4  D.  M.  &  G. 
591,626;  10  Ha.  540. 

As  to  the  objects  of  eodeeiastical  education  and  eleemosynary  charities, 
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with  referenoe  to  the  founder's  opinions,  rules  laid  down  and  usage,  see 
A.  0,  V.  Calvert,  23  Beav.  248;  and  as  to  the  effect  of  usa^,  v.  mp,  p.  1294. 

The  rule  is  to  apportion  increased  rents  among  the  original  objects  pro 
rata :  A.  G,  v.  Windsor,  8  H.  L.  0.  369,  405,  452  ;  but  in  settling  a  schenae 
for  dealing  with  increased  rents  the  Court  has  exercised  a  discretion,  and 
varied  the  proportions  in  which  the  different  objects  were  to  take  :  A.  O.  t', 
Marchant,  3  £q.  424 ;  A.  G,  y.  Cairn  ColL,  2  Keen,  150,  mp.  p.  1285;  Lewin, 
173. 

Bequests  are  paid  over  to  the  trustees  without  a  scheme  when  given  to  a 
permanent  institution  for  its  general  purposes :  Wahh  y.  Gladstone,  1  Ph. 
290 ;  Soc,  for  Prop,  of  G.  v,  A.  G.,  3  Buss.  142 ;  Emery  v.  HUl,  1  Buss.  112 ; 
Be  Lea,  L.  v.  Cooke,  34  Ch.  D.  528,  where  the  bequest  was  to  a  person  having^ 
absolute  control  over  a  religious  society  "  for  the  spread  of  the  Gospel " ;  or 
to  foreign  trustees :  Mitfota  v.  Reynolds,  1  Ph.  185,  197  ;  Minet  v.  Vvlliamy^ 
1  Buss.  113,  n. ;  A.  G.  v.  Lepine,  19  Ves.  309;  2  Sw.  181;  Re  Macauliffe^ 
(1895)  P.  290,  where  the  gift  was  to  a  Boman  Catholic  convent ;  but  see 
A,  G,Y.  Sturge,  19  Beav.  597.  But  if  foreign  trustees  dia^UiTn  the  gift  fails : 
New  V.  Bonaker,  4  Eq.  655. 

And  in  the  case  of  a  small  fund  awaiting  division,  a  referenoe  to  Chambers 
to  apportion  the  fund  was  directed  without  a  scheme :  Re  Hyde,  W.  N.  (73) 
202  ;  22  W.  B.  69. 

Where  the  Court  takes  on  itself  the  execution  of  the  trust,  a  scheme  has 
usually  been  directed :  see  same  cases ;  and  Paice  v.  Ahp.  of  Canterbury,  14 
Ves.  372 ;  Waldo  v.  Caley,  16  Ves.  211 ;  A.  G.  v.  Bowyer,  3  Ves.  724;  A,  G. 
V.  WhiUley,  11  Ves.  241;  Bp,  of  Hereford  v.  Adams,  1  Ves.  326;  Baylie  v. 
A,  G,,  2  Atk.  240,  n. ;  and  decree  in  Doyley  v.  D.,  7  Ves.  58,  n. ;  2  Eq.  Ab. 
194 ;  and  where  a  legacy  is  applied  cy^pres  :  Re  Clergy  Soc.,  2  K.  &  J.  615 ; 
as  to  the  cy-pres  docmne,  v.  sup.  p.  1291. 

A  scheme  or  plan  may  be  directed,  even  where  the  trustee  has  a  discre- 
tionary power:  Waldo  v.  CoUey,  16  Ves.  211;  but  not  so  as  to  control  his 
discretion,  where  the  fund  is  part  of  an  annual  and  temporary  income,  to  be 
disposed  of  from  time  to  time,  as  objects  eJiall  present  themselves :  Mahon  v. 
Savage,  1  Sc.  &  L.  114;  A,  G.  y,  Glegg,  Bennett  y.  Honywood,  Amb.  584, 
585.  n.,  710;  Horde  v.  E.  Suffolk,  2  My.  &  K  59. 

Where  trustees  were  directed  to  pay  income  to  a  specified  society  "  or  some 
one  or  more  kindred  institutions  "  having  certain  specified  objects,  it  was  held 
that  the  gift  being  charitable,  and  no  discretion  as  to  choice  of  institutions 
being  given  to  the  trustees,  a  scheme  must  be  settled :  Rel>elmar*s  Charitable 
Trust,  (1897)  2  Ch.  163 ;  see  Form  4,  sup.  p.  1284. 

A  charity  for  the  relief  of  the  poor  of  S.  means  those  not  receiving  parish 
relief:  A.  G.  y,  Wilkinson,  1  Beav.  372,  373;  and  see  -4.  G.  y.  Rochester, 
5  D.  M.  &  G.  797 ;  v.  Marchant,  3  Eq.  424 ;  y.  Leage,  Tudor,  Char.  105,  860. 

The  colonial  secretary  declining  to  act  in  a  trust,  the  Court  directed  a 
scheme:  Barclay  v.  Maskelyne,  4  Jur.  N.  S.  1294. 

For  common  clauses  and  forms  for  scheme  for  regulating  and  managing 
a  charity,  see  Tudor,  Char.  816.  . 

A  scheme  has  frequently  been  directed,  regard  being  had  to  particular  cir-- 
cumstances :  see  -4.  C/.  v  Skinners*  Co.,  Jac.  629 ;  Pieschd  v.  Paris,  2  S.  &  S. 
S92 ;  decree  in  Mills  v.  Farmer,  1  Mer.  App.  722;  19  Ves.  482  ;  Moggridge  v. 
^hackwell,  1  Ves.  jun.  475 ;  7  Ves.  86;  A.  G.  v.  Painters'  Co.,  2  Cox,  61 ; 
{^ook  V.  Duckenfield,  2  Atk.  569. 

XJnder  an  ancient  charity  for  the  reparations,  ornaments,   and  other 
#  ^  necessary  occasions "    of   a  parish  church,  a  scheme  for  a  spire  was 
^re<ig«  f<>^  :  Re  Palatine  Estate  Char.,  39  Ch.  D.  54. 

0^iiSi^'  *?£;^or  prisoners  becoming  unnecessary,  tie  Court  refused  to  apply 

^fViiere  ireeiindustrial  schools  for  children  of  convicted  persons :  Re  Prisoti 

f^^  ^  considerabiq.     B^t  Jq  ironmongers'  Co.  v.  A.  G.,  10  CI.  &  F.  908,  funds 

^P    '   ^^Th^^ a"  ^'  ^^'^stian  captives  were  appHed  for  charity  schools  in 

J^47^i£^^ZL  VkJ^'i  ^  riharity  Commrs,  diverting  money  from  eleemosynair 
'^^^^^  W  min^^""  ^  poor  people  and  apprenticing  poor  boys,  to  ^uca- 

oorP'    ^^  acted^th^i^^ilftP^'^'  T  T^r^J^^S^P'^'S?  •  ^A  ^y'^'^n 
^loi^^fZ  -  xd  Prov     fi       *  '         as  to  the  distinction  between  dole  and 

adxn  ^i  ^JiiArA*  i^x^i^'^      ^®  former  being  regarded  as  mischievous,  the  latter 
aoxx-  ^  -«^*«rethei«aBno.outof  date,  see  flf.  C.;  Tudor,  Char.  157, 
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Where  the  Oonrt  cannot  impate  to  a  testator  any  charitable  intention  except 
in  reference  to  a  particular  estate  (as  in  a  gift  to  endow  a  private  chapel),  no 
schemo  can  be  sanctioned :  Hoare  v.  J7.,  56  L.  T.  147. 

For  a  hospital  scheme,  see  Re  Bridewell  Hoap,,  6  Jur.  N.  S.  1134;  30 
L.  J.  Oh.  99 ;  8  W.  R.  718. 

A  petition  under  the  Charities  Procedure  Act,  1812  (52  G.  III.  c.  101), 
heard  in  Court,  was  adjourned  to  Chambers,  Petrs  to  attend  with  a  scheme, 
and  the  A.  G.  to  be  served :  lie  Hanson,  9  Ha.  liv.  For  mode  of  settling 
scheme  in  Chambers,  see  lb. 

And  the  A.  G.  must  always  be  served  where  a  scheme  is  directed,  and 
has  liberty  to  attend  the  proceedings  without  any  special  direction :  A,  G, 
V.  E,  Stamford f  1  Ph.  749 ;  Be  Haneouy  9  Ha.  hv.  The  usual  course  is  to 
submit  the  draft  scheme  to  his  solrs  before  bringing  it  in ;  and  in  Be  Wyers^ 
dale  Sch.t  10  Ha.  Izxiv.,  the  scheme  stood  over  for  his  consideration. 

But  the  S.  G.*s  attendance  may,  in  a  proper  case,  be  dispensed  with : 
A,  O.T.  EaberdasTiers'  Co.,  2  My.  &K,  817 ;  and  leave  was  given  to  different 
persons  not  parties  to  attend  (only  one  set  of  costs  to  be  allowed  against 
the  charity) :  A,  G.y.  Shore,  1  My.  &  C.  394 :  but  was  refused  to  a  member 
of  a  oorp.  even  at  his  own  expense:  A,  G,  v.  8t,  Cross  Iloep.,  18  Beav. 
475  ;  ana  as  to  parties'  attendance  on  the  inquiry,  see  Be  Shrewsbury  Seh,, 

1  Mao.  &  G.  324,  334. 

Where  an  application  to  a  Scotch  Court  to  settle  a  charitable  scheme  was 
necessary,  because  the  trustee,  an  exor,  declined  to  act,  the  Court,  with  a 
view  ta  the  saving  of  expense,  directed  the  application  to  be  made  by  the 
A.  G.,  who  must  necessarily  attend  the  subsequent  proceedings  in  Chambers : 
Be  Fraser,  Teates  v.  F.,  22  Ch.  D.  827. 

The  masters'  income  from  a  charity  in  Court  was  apportioned  between  the 
old  and  new  masters,  after  paying  the  costs  of  the  application:  A,  G,y, 
BmythUs,  16  Beav.  385. 

The  admon  of  a  charity  by  the  Court  should  not  be  continued  after 
a  scheme  has  been  approved  and  final  decree :  A.  G.y.  Haberdashers*  Co,, 

2  My.  &  K.  817. 

A  sdieme  settled  by  a  former  decree  may  be  altered  as  circumstances 
require :  A.  G.y,  St,  John's  Hosp.,  Bath,  1  Ch.  92  (where  renewal  of  leases 
on  fines  was  refused,  though  previously  sanctioned) ;  Be  Browne* s  Hospital, 
SUimford,  60  L.  T.  288  (where  the  scheme  was  altered  by  diminishing 
the  stipend  of  the  sub-warden,  or  confrater^;  but  only  on  subetantitu 
grounds,  and  clear  evidence  that  the  change  will  be  beneficial :  A,  G,y.  Bp, 
of  Wore,  9  Ha.  328 ;  v.  Stewart,  14  Eq.  17  ;  and  not  without  the  consent  of 
the  A.  G. ;  nor,  semUe,  except  on  his  application,  9  Ha.  360 ;  14  £q.  24.  And 
see  ^.  6^.  V.  Lord  Onslow,  Form  13,  sup,  p.  1288. 

But  the  Court  cannot  in  general  control  a  charity  regulated  by  Act  of 
Parliament:  Be  Shrewsbury  School,  1  M.  &  G.  333;  aee  A,  G,  y.  Wyggeston's 
Hospital,  12  Beav.  113. 

A  supplemental  order,  at  the  instance  of  the  existing  trustees  of  an  old 
charity,  to  enable  them  to  propose  a  new  scheme,  where  the  scheme  gave  no 
liberty  to  apply  to  the  Court,  and  the  A.  G.  had  intimated  his  intention  to  file 
a  new  information,  was  refused,  though  moved  on  notice:  A,  G,y,  Hall, 
M.  B.,  1  July,  1875,  Beg.  Min.  216. 
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As  to  schemes  for  schools,  and  directions  and  restrictions,  see  Be  King's 
Grammar  Sch,,  Warwick,  1  Ph.  564 ;  ^.  G.  v.  Bp,  of  Worcester,  9  Ha.  328 ;  v. 
Gascoigne,  2  My.  &  K.  647 ;  v.  Oaius  Coll,,  2  Keen,  150 ;  v.  E,  Stamford,  1  Ph. 
737 ;  Daly  v.  A,  G,,  11  Ir.  Ch.  Bep.  41 ;  Be  Bugby  Sch,,  1  Beav.  457 ;  Boyston 
Sch,,  2  Beav.  228 ;  A.  G,  v.  Culltm,  1  Y.  &  C.  Ch.  411 ;  v.  Abp,  of  York,  17 
Beav.  495 ;  Be  Chelmsford  Sch,  1  K.  &  J.  543,  558,  n.  As  to  religious  in- 
struction, Berkhampstead  Sch,  Ca,,  1  £q.  102;  Bristol  Gram,  Sch,,  28  Beav. 
161,  168  ;  i2e  Manchester  Sch,,  1  £q.  55;  2  Ch.  497.  As  to  making  distinction 
of  payinff  and  non-paying  boys,  &c.,  and  as  to  competitive  exammations,  lb. 
509 ;  and  as  to  the  latter  point,  see  Be  Latymer*s  Char,,  7  £q.  353 ;  A,  G,  y. 
Haberdashers'  Co,,  19  Beav.  385  (religious  instruction);  ^e  Storie,  2  D.  F.  & 
J.  529,  as  to  eligibility  for  exhibitions. 
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Authority  was  given  to  remove  a  school  from  the  middle  of  the  city  of 
Bristol :  Re  Colston,  27  Beav.  16. 

As  to  permitting  the  masters  of  a  grammar  school  to  take  boarders,  see 
BerkhampaUad  Bch  Ca,,  1  Eq.  102;  Bristol  Sch,  Ca.,  21  Beav.  161 ;  A.  O.  v. 
Gloucester  Corp,,  28  Beav.  438;  and  as  to  the  remuneratioii  of  the  master, 
V.  Abp,  of  York,  17  Beav.  495. 

As  to  admitting  dissenters  to  King  Edwd.  YI.  schools,  see  Sherborne  Seh. 
Ca,y  18  Beav.  256,  285 ;  and  whether  they  are  fit  trustees,  Be  Ilminster  8ch., 
8  H.  L.  a  495;  7  Jur.  N.  S.  1 ;  2  D,  &  J.  535;  4  Jur.  N.  S.  676.  And  Church 
of  England  trustees  were  appointed :  Be  Stafford  Charities^  3  Jur.  N.  S.  1191 ; 
25  Beav.  28 ;  but  the  Court  would  not  give  any  special  directions  as  to  reli- 
gious instruction ;  S.  C,  25  Beav.  28 ;  and  where  the  primary  obiect  of  the 
charity  is  eleemosynary,  the  trustees  need  not  be  members  of  tiie  Church 
of  England:  A,  O.  v.  St.  John's  Hosp.,  Bath,  2  Ch.  D.  554. 

A  nft  for  religious  worship  generally  would  be  executed  in  favour  of  the 
established  religion ;  but  effect  will  be  given  to  gifts  for  dissenting  purposes, 
if  not  contrary  to  law :  A.  G.  v.  Pearson,  3  Mer.  353,  409 ;  and  see  Tiidor, 
Char.  21,  22;  and  as  to  scheme  for  non-church  schools,  see  ^.  <?•  v. 
Haberdashers^  Co,,  19  Beav.  385. 

And  that  under  a  charity  for  the  benefit  of  the  poor  of  a  narish  a  portion 
of  the  income  may  be  applied  for  the  education  of  their  dhiloren,  see  Tudor, 
Char.  156 ;  Be  Campden  Charities,  18  Ch.  D.  310,  C.  A. 

Eor  form  of  scheme  approved  by  the  Charity  Commrs,  see  Tudor,  Char.  837. 

The  Grammar  Schools  Act,  1840  (3  &  4  Y.  c.  77),  for  improving  the 
condition  and  extending  the  benefits  of  grammar  schools,  gives  the  Court 
the  same  jurisdiction  therein  as  under  the  Chant.  Procedure  Act,  1812  (Sir 
G.  Eomilly's;  52  G.  HI.  c.  101). 

As  to  grammar  schools,  see  Ihidor,  Char.  162  et  »eq. 


SNDOWSD  SCHOOLS  ACTS. 

By  the  23  &  24  V.  o.  11  (Endowed  Schools  Act,  1860),  s.  1,  trustees  of 
endowed  schools  are  to  make  orders  for  Uie  admission  of  children  of  other 
denominations  than  that  taught  under  the  endowment,  if  not  recjuiring^  them 
to  be  so  instructed ;  and  sect.  2  excepts  Uie  institutions  mentioned  in  the 
Grammar  Schools  Act,  1840  (3  &  4  Y.  c.  77,  s.  24),  and  National  schools,  and 
tiiose  aided  by  subscriptions,  and  Scotland  and  Ireland :  et  v.  inf. 

By'  the  Endowed  Schools  Act,  1869  (32  &  33  Y.  c.  56),  Commrs  were 
appointed  for  the  purpose  of  preparing  schemes,  within  a  limited  time,  and 
altering  trusts,  &c.  as  to  *'eauoational  endowments"  (s.  9),  and  governing 
bodies  (s.  10),  so  as  to  conduce  to  the  advancement  of  education  in  the  case 
of  all  institutions  (except  those  mentioned  in  ss.  8,  14)  of  more  than  fifty 
years'  standing,  and  to  applv  the  funds  of  endowments  for  certain  other 
purposes  mentioned  in  s.  30  for  educational  purposes.  As  to  procedure  in 
making,  objecting  to,  inquiring  into  and  proposing  alternative  schemes,  as 
to  appeals  against  schemes  to  the  Queen  in  Council,  and  as  to  laying  schemes 
before  Parliament,  amending  them,  and  their  approval  by  Her  Majesty  in 
Council,  see  ss.  31 — 51 ;  see  also  the  Elementary  Education  Act,  1870  (33  & 
34  Y.  c.  75) ;  and  see  the  Endowed  Schools  Act,  1873  (36  &  37  Y.  o.  87), 
continuingthe  Act  and  amending  details. 

By  the  Endowed  Schools  Act,  1874  (37  &  38  Y.  c.  87\  the  powav  of  the 
Endowed  Schools  Commrs  were  transferred  to  the  Chariiy  Commission ; 
of  the  above  Acts  were  repealed  and  amended,  and  the  time  for  mi 
schemes  was  continued  for  five  years  from  Dec.  31st,  1874,  during  whi( 
time  no  Court  or  Judge  was  to  make  any  scheme,  or  appoint  any  new 
trustees,  in  cases  within  the  Act,  without  the  consent  of  the  Committee  of 
Council  on  Education. 

.  By  the  Endowed  Schools  Continuance  Act,  1879  (42  &  43  Y.  c.  66),  s.  2, 
the  powers  were  further  continued  to  the  31st  of  December,  1882 ;  they  have 
since  been  continued  from  time  to  time  by  the  Expiring  Laws  Continuance 
Acts :  see  63  &  64  Y.  c.  37,  sched.  pt.  2. 

Before  the  37  &  38  Y.  c.  87,  Chancery  would  make  a  scheme  notwithstanding 
the  pendency  of  one  before  the  Commrs :  Be  Prisoners*  Char*,  Exp,  Christ's 
Hosp.,  8  Ch.  199 ;  and  see  Be  Prison  Chan.,  16  Eq.  129. 
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EzhibitionB  tenable  at  a  univerGdty  are,  if  confined  to  any  schools,  Bobool, 
or  district  (sects.  5,  14  (4)),  within  the  Act,  and  Wales  is  a  ''district"  : 
Re  MeyHcke  Fund,  7  Ch.  600 ;  13  Eq.  269. 

As  to  the  right  of  the  National  Society  to  object  to  a  transfer  to  a  School 
Board  (under  33  &  34  Y.  c.  75,  ss.  14,  23)  of  a  school  united  with  and  estab- 
lished by  them,  and  the  proper  mode  of  objecting,  see  Nat.  8oe.  y.  8ch.  Bd,  of 
London,  18  Eq.  608. 

An  endowment  given  to  charitable  uses  more  than  fifty  years  before  the 
Act,  but  appropriated  Jby  the  Court  of  Chancery  to  educational  purposes 
within  fifty  years,  is  not  within  sect.  14,  sub-sect.  1,  of  the  Act  of  1869,  so 
as  to  render  the  consent  of  the  goveming  body  necessary  to  a  scheme :  Boss 
T.  Charity  CommrSy  Be  St.  Dunstan^s-in-the-Easty  9  App.'  Ca.  463. 
•  And  endowments  ^yen  within  the  fifty  years,  and  legitimately  spent  in 
improving  or  maLntaming  the  school,  are  not  necessarily  to  be  excluded  from 
a  schenie  as  requiring  the  consent  within  the  sub-section :  Be  Christ* s  Hosp., 
15  App.  Ca.  172. 

It  18  beyond  the  jurisdiction  of  the  Court  under  the  Act  of  1869  to  sanction 
a  scheme  opposed  by  an  existing  goyeming  body,  whose  title  is  founded  on 
royal  charter  and  established  by  Act  of  rarlisjnent,  and  against  whom  no 
breach  of  trust  is  charged :  A.  G.  y.  Governors  of  Christ* s  ffosp.,  (1896)  1 
Ch.  879.  Sect.  14  of  the  Act  has  left  the  jurisdiction  of  the  Court  intact  in 
regard  to  endowments  within  the  fifty  years*  limit;  it  has  neither  diminished 
nor  increased  the  jurisdiction.  The  section  can  at  most  assist  the  Court  in 
the  exercise  of  its  discretion  :  8.  C, 

An  endowed  school  haying  no  instrument  of  foimdation,  or  statutes,  or 
written  regulations,  is  not  a  '*  denominational  foundation  " :  Be  St,  Leonard's, 
Bhoreditahy  Parochial  School^  10  App.  Ca.  304. 

As  to  the  meaning  of  the  terms  ''endowment "  and  " educational  endow- 
ment "  as  used  in  the  Act,  see  Be  Hemsworih  Sch,  and  Hosp»,  12  App.  Ca. 
444 ;  Be  Hodgson's  Sch.,  3  App.  Ca.  857 ;  Be  Christ's  Eosp.,  15  App.  Ca. 
172. 

A  direction  that  persons  may  be  continued  at  a  school  after  manhood  does 
not  make  it  the  less  an  educational  endowment :  Be  Hodgson's  School,  3  App. 
Ca.  857. 

A  charitable  foundation  providing  for  scholarships  at  Oxford  for  boys  from 
six  schools  is  a  provision  for  the  "  maintenance"  of  the  schools  and  part  of 
their  "educational  endowment,"  and  the  fact  that  one  of  them  is  a  public 
school  does  not  exclude  the  jurisdiction  of  the  Charity  Commrs  to  make  a 
scheme  for  the  management  of  the  whole  charity :  A,  G.  y.  Christ  Church, 
Oxford,  (1894)  3  Ch.  524. 

A  scheme  extending  the  area  of  an  educational  endowed  charity  is  within 
sect.  9  :  Be  St.  Leonard's,  Shoreditch,  Paroc?tial  School,  10  App.  Ca.  304. 

A  scheme  providing  that  the  educational  fees  of  a  particular  class  of  boys 
should  be  increased  is  not  contrary  to  sect.  11  of  the  Act  of  1869,  and  sect.  5 
of  the  amending  Act :  Boss  v.  Charity  Commrs,  Be  St,  Dunstan's'in-the-'Uast, 
9  App.  Ca.  463. 

Am  to  the  right  of  the  Commrs,  under  a  scheme  leaving  questions  to  be  de- 
termined conclusively  by  them,  to  decide  as  to  the  validity  of  election  of  a 
representative  governor,  see  Beg,  v.  Wilson,  W.  N.  (88)  12. 

As  to  the  impropriety  of  a  scheme  providing  for  exemptions  of  scholars 
from  prayers  and  religious  worship,  see  Be  Chrisfs  Hoap.,  15  App.  Ca.  172. 

As  the  Charity  Commrs  may  amend  any  scheme,  no  scheme  is  final :  Be 
SuUon  Coldfield  Sch.,  7  App.  da.  91. 

The  word  "entitied"  in  sect.  11  refers  to  legal  rights,  and  not  to  benefits 
enjoyed  by  permission  or  bounty :  Be  Sutton  Coldfield  Sch.,  7  App.  Ca.  91 ; 
Be  nemstvorth  Sch,  and  Hosp.,  12  App.  Ca.  442. 

Pounders  are  those  who  originally  subscribe  for  the  purpose  of  founding : 
Be  St.  Leonard's,  Shoreditch,  Parochial  Sch.,  10  App.  Ca.  304. 

Under  sect.  13,  the  master  of  a  school  who  could  oe,  but  had  not  been,  dis- 
missed by  a  majority  of  the  governors,  was  held  to  have  a  vested'  interest 
and  entitled  to  be  saved  or  compensated  in  any  scheme :  Be  Alleyn's  Coll., 
Dulwich,  1  App.  Ca.  68;  and  the  general  interest  of  a  class  under  the 
founder's  will  does  not  come  within  the  term  "  vested  intereste" :  Be  Sha/toe's 
Char.,  3  App.  Ca.  872 ;  nor  righte  of  patronage  in  a  school :  Be  Christ's 
Hosp.,  15  App.  Ca.  172* 
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Sect.  19  does  not  prevent  the  Charity  Commrs  from  making  the  office  of 
rector  of  a  parish  a  qualification  for  that  of  governor  of  a  Church  of  England 
echool :  Re  Bodg»on*8  Sch.^  3  App.  Ca.  857. 

It  is  not  ultra  vires  for  the  Commrs,  under  sect.  23,  to  provide  a  kind  of 
visitatorial  jurisdiction  sufficient  to  indemnify  governors  and  bind  the  objects 
of  the  chanty  in  reference  to  proceedings  under  the  scheme :  Be  Eodg9on*s 
8ch.,  3  App.  Ca.  857. 

And  as  to  these  Acts  generally,  see  Tudor,  Char.  597  et  aeq. 

Donation  governors,  having  rights  of  patronage,  were  persons  "  direcUy 
affected"  wiuun  sect.  39,  sub-sect.  3  :  Re  Christ* $  Hosp,^  15  App.  Ca.  172. 

And  as  to  persons  having  locus  standi  under  that  section,  see  o.  C, 

Under  sect.  42,  an  appe^  cannot  be  entertained  as  to  an  endowment  the 
average  ^poss  annual  moome  of  which,  during  the  three  years  next  before 
the  Act,  IS  not  more  than  100/. :  Re  Chrises  Hosp,,  15  App.  Ca.  172. 


OHAAITISS  PBOCEDURE  ACT,  1812  (52  Q.  in.  0.  101). 

By  sect.  1  of  this  Act  (commonly  known  as  Sir  Samuel  Bomilly's  Act),  in 
case  of  breach  or  supposed  breach  of  trust,  or  if  the  direction  of  uie  Court  is 
deemed  necessary  to  administer  any  trust  for  charity,  two  or  more  persons 
might  petition  the  L.  C.  or  M.  B.  for  relief,  and  on  affidavit ;  and  suoject  to 
anv  order  as  to  costs,  and  to  appeal  (within  two  years  from  the  entry  of  the 
order)  to  the  H.  Lds.  By  sect.  2,  the  petition  is  to  be  signed  by  the  Petrs, 
attested  by  their  solr,  and  allowed  by  tne  A.  G.  or  S.  G. :  see  Exp.  Skinner^ 
Re  Law/ord^s  Char,^  2  Mer.  453 ;  and  an  order  on  an  unsigned  petition  would 
be  a  nullity:  A,G.y,  Oreen,  1  Jac.  &  W.  305;  and  see  Lewin,  1143.  By 
sect.  3,  the  proceedings  are  exempt  from  duty. 

After  an  order  on  petition,  suDsequent  orders  may  be  made  on  motion : 
Re  8letvrifige*s  Char,,  3  Mer.  707 ;  Re  Chipping  Sodhwry  8eh»y  5  Sim.  410. 

By  the  Char.  Trusts  Act,  1853  (16  &  17  Y.  c.  137),  s.  43,  the  jurisdiction 
under  the  52  G.  III.  c.  101,  is  expressly  preserved. 

But,  except  where  the  petition  is  presented  by  the  A.  G.,  the  sanction  of 
the  (Parity  Commrs  must  be  first  ootained :  16  &  17  Y.  c.  137,  ss.  18,  20; 
Exp.  Watford  Bur.  Bd.,  2  Jur.  N.  S.  1045. 

Their  sanction  is  not  necessanr  where  a  fund  belonging  to  a  charity  has 
been  paid  into  Court  under  the  Trustee  Belief  Acts  (now  replaced  by  Trustee 
Act,  1893,  8.  42):  Re  8t.  Oiles\  Bloomsbury,  25  Beav.  313;  or  Lands  Q. 
Cons.  Acts :  Re  Lister's  Hosp.,  6  D.  M.  &  G.  184. 

The  Act  has  been  held  applicable  only  where  the  questions  to  be  decided 
arise  between  the  trustees  and  cs.  q.  t,  of  the  charity  :  Be  Manch.  New  Coll., 
16  Beav.  610 ;  or  between  the  cs,  o.  f.  as  to  their  proportions :  Re  Hall,  14 
Beav.  115 ;  A,  G,  v.  Bp,  Wore,,  9  Ha.  328  ;  and  then  only  in  simple  cases : 
Re  Suir,  Ac.  Seh,,  3  J.  &  Lat.  171 ;  and  where  the  Court  sees  that  it  is  just 
and  for  the  benefit  of  the  charity  to  decide  them :  Re  Manch,  New  Coll.,  sup. ; 
A.  O.Y.  Bp.  Wore,  9  Ha.  328. 

It  is  not  applicable  where  there  are  adverse  claims  to  the  property :  Corp, 
of  Ludlow  V.  Greenhouse,  1  Bli.  N.  S.  17,  66 ;  Be  Clarke's  Char.,  8  Sim.  34 ;  Be 
Phillipotfs  Char.,  lb.  381 ;  Be  Magd,  Land  Char.,  9  Ha.  624 ;  nor  where  the 
trustee  disputes  the  title  of  the  charity:  Be  Olney  Char.,  11  Jur.  420;  nor 
for  setting  aside  a  lease :  Exp,  Brown,  Coop.  295 ;  Exp.  Skinner,  Be  Lawford^s 
Char.,  2  Mer.  453 ;  nor  in  other  cases  where  the  breach  of  trust  affects  third 
peurties:  8.  C;  Corp,  Ludlow  y.  Greenhouse,  sup.;  Lewin,  1142. 

But  the  Court  can,  on  the  petition,  decide  between  conflicting  claims  of 
different  charities  depending  on  a  mere  question  of  construction :  Be  Upton 
Warren,  1  My.  &  K.  410. 

And  as  to  the  jurisdiction  and  proceedings  imder  the  Act,  see  cases  col- 
lected, Be  Hall,  14  Beav.  120,  n.,  122,  n. ;  Tudor,  Char.  328. 

Proceedings  under  the  Act  have  the  same  effect  as  in  an  action :  A.  G.y. 
Bp.  Wore,,  9  Ha.  328. 

Orders  may,  if  otherwise  proper  under  the  Act,  be  made : — 

For  altering  a  scheme  settled  by  decree :  8.  C. ;  for  deciding  questions  as 
to  the  site  of  the  chanty :  Be  Manchester  Coll.,  16  Beav.  610,  617,  623,  629; 
or  to  sell  charity  land :  Re  Ashton,  22  Beav.  288. 

For  authorizing  the  trustees  to  apply  to  Parliament,  or  for  assisting  the 
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trustees  in  other  ways  in  the  admon  of  the  chftrity  property :  Be  Shrewsbury 
Sch.,  1  Mac.  &  Qt.  324. 

For  apportioning  charities  under  the  Ch.  Bldg.  Act,  1845  (8  &  9  Y.  c.  70) : 
Be  West  Ham  Char.,  2  D.  &  S.  218  ;  Exp.  Brompton,  6  D.  &  8.  626,  Form  8, 
p.  1286.  (But  the  Charity  Commrs  can  now  make  these  orders  in  general, 
V.  inf.)  And  for  appointing  new  trustees :  Bignold  y.  Springfield^  7  01.  &  F.  71  • 

An  order  under  8  &  9  vi  c.  70,  apportioning  charities  on  the  division  of  a 
pwunsh  is  not  final,  hut  the  Court  has  jurisdiction  to  make  fresh  orders  from 
time  to  timer  to  meet  the  changing  circumstances  of  the  district  parishes  and 
or^nal  parish :  Be  Campden  Charities  (No.  2),  24  Ch.  D.  213. 

In  Be  Foweyy  4  Beav.  225,  226,  a  reference  went  on*the  A.  G.'s  petition, 
under  the  Charities  Procedure  Act,  1832  (2  W.  IV.  c.  57),  to  appomt  new 
tnistees,  settle  a  scheme,  and  ascertain  the  property,  and  who  had  the  legal 
estate. 

And  as  to  appointing  or  removing  trustees,  v.  inf.  pp.  1307,  1326. 

It  was  ref ezred  to  the  A.  Q-.  to  decide  whether  an  information  or  petition 
for  the  same,  or  partiy  the  same,  objects  should,  proceed :  A.  G.y.  Oreen^ 
1  Jac.  &  W.  303. 

Trustees  are  entitled  to  their  costs  under  the  Act,  but  only  so  far  as  the 
Act  provides :  Be  Bedford  Char.,  2  Sw.  532. 

More  than  one  person  must  petition  under  it,  and  they  must  have  a  direct 
interest  in  the  charity :  lb.  518,  525 ;  Be  Oarstang  Sch.,  7  L.  J.  Ch.  169. 

AFPonrrMENT  op  tbustees. 

New  trustees  of  a  charity  may  be  appointed  by  the  Court  on  petition,  in 
an  information  or  action,  under  the  Trustee  Acts,  without  the  fiat  of  the 
A.  Q.,  or  a  certificate  of  the  Charity  Commrs,  though  all  proceedings  in  the 
suit  have  been  stayed:  A.  G.  v.  Cooper,  8  Jur.  N.  8.  50;  10  W.  E.  31; 
7  L.  T.  149. 

The  52  G.  III.  c.  101,  sup.  p.  1300,  applies  to  the  appointment  of  new 
trustees  :^t(7no/€{  v.  Springfield,  7  CI.  &  F.  71 ;  but  the  petition  must  be 
intituled  in  that  Act,  as  well  as  the  Trustee  Acts,  and  have  the  fiat  of  the 
A.  G. :  Be  BolU's  Char.,  10  Ha.  xxxix.  ;  3  D.  M.  &  G.  153;  Be  Warwick 
Char.,  1  Ph.  559 ;  unless  there  is  an  action  [A.  G.  v.  Cooper,  sup.)  or  matter 
{Be  JarM  Char.,  1  Dr.  &  8.  97)  "  actually  pending." 

The  petition  is  not  always  served  on  the  A.  G. :  Be  Warwick  Char.,  1  Ph. 
559.     In  Be  Oxford  Char.,  M.  B.,  Aug.  1861,  it  was. 

As  to  the  provisions  of  2  &  3  W.  IV.  c.  57,  s.  3  (since  repealed),  where  all 
the  trustees  of  a  charity  were  dead,  see  Tudor,  183. 

CharU.  T.  Ads,  <fcc.--By  the  Charit.  T.  Act,  1853  (16  &  17  V.  c.  137),  s.  28, 
new  tnistees  of  any  charity,  the  ctoss  annual  income  whereof  exceeded  30/., 
may  be  appointed  by  one  of  the  Equity  Judges  in  Chambers,  and  the  Court 
has  power  at  the  same  time  to  make  an  order  imder  the  Trustee  Act,  without 
petition,  vesting  the  estates  in  the  new  trustees :  Be  Davenporfs  Charity, 
4  D.  M.  &  G.  839.  But  the  sanction  of  the  Charity  Commrs,  under  sect.  17, 
must  first  be  obtained.  Where  relief  is  obtamable  under  the  section 
mandamus  will  not  lie :  Beg  v.  Charity  Commrs,  (1897)  1  Q.  B.  407.  By  Jud, 
Act,  1873,  ss.  34,  39,  the  jturisdiction  under  this  section  is  now  vested  in  the 
Ch.  Div.,  and  by  0.  ly,  13,  applications  under  the  section  are  to  be  by 
summons. 

By  the  Charit.  T.  Act,  1860  (23  &  24  V.  c.  136),  s.  2,  the  Charity  Commrs 
are  empowered,  upon  the  application  of  the  trustees,  or  a  majority  of  them, 
under  their  hands  or  common  seal,  to  make  the  like  orders  for  the  appoint- 
ment of  new  trustees  of  charities  as  could  have  been  made  by  a  Judge  at 
Chambers.  This  power  extends  even  to  contentious  cases:  lie  Burnham 
National  SchooU,  17  Eq.  241 ;  but  the  Commrs  are  not  bound  to  exercise 
jurisdiction  in  such  cases :  sect.  5.  They  cannot  exercise  jurisdiction  where 
the  gross  annual  income  exceeds  50/.,  except  upon  the  application  of  the 
trustees  or  admors  of  the  charity,  or  a  majority  of  them:  sect.  4.  The 
powers  are  now  extended  to  appomting  and  removing  trustees  of  places  of 
religious  worship :  Charit.  T.  Act,  1869  (32  &  33  V.  c.  110),  s.  15. 

Trustees  of  charities  are  now  commonly  appointed  and  removed  by  orders 
of  the  Commrs :  Tudor,  188. 

The  Charity  Commrs  may  appoint  additional  tnistees  of  a  school  vested 
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in  the  joint  rectors  of  the  paiiah  (under  6  &  7  W.  IV.  c.  70,  s.  3,  and  4  &  5 
y.  0.  38,  8.  7)  as  sole  trustees.  Such  additional  trastees  must  be  members 
of  the  (Jhurch  of  England.  The  fact  that  the  exercise  of  the  power  would 
enable  the  trustees  to  hand  over  the  school  to  a  school  board  is  no  objection 
(as  to  which  see  also  N<U»  8oc,  v.  School  Bd»  for  London,  18  £q.  608),  and  the 
discretion  of  the  Commrs  in  appointing  trustees  will  not  be  interfered  with 
on  appeal  unless  tiiere  has  been  gross  and  palpable  miscarriage :  Be  Bumham 
Nat.  8ch.y  17  £q.  241 ;  and  see  Be  Oampden  Charities,  18  Ch.  D.  310,  G.  A. ; 
A.  G.  y.  Bp.  of  Manchester,  3  Eq.  436;  Tudor,  Char.  192. 

As  to  the  power  of  an  old  vestry  to  appoint  trustees  devolying  on  a  newly- 
constituted  one  imder  the  Met.  Local  Management  Acts,  see  Be  Hayles* 
Estate,  10  W.  B.  577 ;  31  Beay.  139;  secus,  the  right  of  electing  a  minister 
Tested  in  parishioners :  Carter  y.  Oropley,  8  D.  M.  &  G.  680. 

In  Be  Gonyer*s  Sch,,  10  Ha.  y.,  the  governors  of  the  school  were  incorpo- 
rated by  charter,  but  the  corp.  having  ceased  to  exist,  new  trustees  were 
appointed  with  the  assent  of  the  Crown. 

The  election  of  new  trustees  in  place  of  those  who  were  dead,  abroad,  and 
declined  to  act  respectively,  was  confirmed  on  summons  in  Chambers :  Be 
Lincoln,  cfec   Chapel,  1  Jur.  N.  S.  1011 ;  3  W.  B.  608. 

Bector  and  churchwardens  were  appointed  sole  trustees  of  land  given  to 
repair  a  church:  Be  Donington,  6  Jur.  I^.  S.  290;  8  W.  B.  301 ;  2  L.  T.  10. 

schemes  may  provide  for  the  future  appointments  of  trustees  to  be  made 
in  Chambers,  with  notice  to  the  A.  Q-. :  Be  Conyer's  Sch,,  10  Ha.  v. ;  but  in 
Be  Puckering's  Char.,  25  March,  1864,  MSS.,  V.-C.  W.  authorized  the 
trustees  themselves  to  fill  up  vacancies  from  time  to  time,  as  formerly. 

The  Court  would  not  fill  up  the  number  of  trustees  originally  appointed 
imder  the  Mun.  Corp.  Act  (5  &  6  W.  IV.  c.  76),  it  not  being  thought  neces- 
sary :  Be  Worcester  Char.,  2  Ph.  284.  In  Be  Shrewsbury  Sch.,  1  Mm.  &  G., 
84,  85,  it  did  so,  but  not  without  a  reference. 

And  as  to  the  number  of  vacancies  justifying  an  application  to  the  Court, 
see  Be  Gloucester  Char.,  10  Ha.  iii. 

As  to  appointing  Dissenters  trustees  of  a  Church  of  England  charity,  see 
Be  Ilminster  Sch.,  8  H.  L.  C.  495 ;  Be  Stafford  Char.,  25  Beav.  28. 

In  i2e  East  Bergholt,  2  Eq.  90,  a  diroction  was  inserted,  in  an  order 
appointing  new  trustees,  that  whenever  the  number  should  be  reduced  to 
five  an  application  for  a  fresh  appointment  should  be  made  in  Chambers, 
notice  bemg  given  to  the  A.  Q. :  and  see  Be  Conyer*s  ScJi.,  10  Hare,  App.  v. 

In  Be  Donington  Char.,  6  Jur.  N.  S.  290;  8  W.  B.  301;  2  L.  T.  10, 
y.-C.  S.,  on  appeal  from  l^e  County  Court  appointing  the  surveyor  of  high- 
Wf^s  and  the  overseers  trustees  oi  a  charity  for  repairing  the  church,  the 
order  was  varied  by  making  the  rector  and  churchwardens  the  only  trustees ; 
appellant's  costs  to  be  paid  out  of  the  charity  income,  and  the  respondents* 
by  themselves. 

Where  a  testator  named  as  trustee  for  a  charity  abroad  a  public  officer, 
and  the  office  was  abolished  before  the  testator's  death,  new  trustees  were 
appointed :  A,  G.  v.  Stephens,  3  My.  &  K.  347.  But  see  New  v.  Bonaker, 
4  Eq.  655,  sup.  p.  1293. 

As  to  selecting  and  appointing  trustees,  proof  of  fitness,  and  the  A.  Q-.'s 
fiat,  see  Be  Lancaster  Char.,  7  Jur.  N.  S.  96 ;  3  L.  T.  582 ;  2  W.  B.  192. 

Though  the  deed  declaring  the  uses  was  not  enrolled  under  the  Chant. 
Uses  Act,  1735  (9  Q.  II.  c.  36),  ^e  trustee  of  the  legal  estate  submitting  to 
act  as  the  Court  should  direct,  the  appointment  of  new  trustees  was  decreed : 
A.  G.Y,  Ward,  6  Ha.  477.  As  to  ffiving  such  deed  in  evidence,  and  as  to 
usage  under  the  Nonconformist  Chapels  Act,  1844  (7  &  8  Y.  c.  45),  lb. 
482,483. 

Whero  the  A.-Q-.,  in  order  to  get  the  advice  of  persons  interosted  in  the 
<>harity,  gives  public  notice  of  the  intention  to  appoint  new  trustees,  &c., 
persons  coming  forward  and  making  suggestions  or  objections  are  not  entitled 
to  their  costs  fiom  the  charity  funcU :  Be  Gloucester  Char.,  10  Ha.  iiL 

Trustee  Appointment  Acts.— By  the  Trustee  Appointment  Act,  1850  ri3  & 
14  V.  c.  28,  commonly  known  as  Peto*s  Act),  **  wherever  freehold,  leasenold, 
copyhold,  or  customary  property  in  England  or  Wales  has  been  or  shall  be 
ao(|uired  by  any  congregation,  or  society,  or  body  of  persons  associated^  for 
religious  purposes,  or  for  the  promotion  of  education,  as  a  chapel,  meeting- 
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house,"  &o.,  "  and  wherever  the  conveyance,  assignment,  or  other  assoraiice 
of  such  property  has  heen,  or  may  be,  taken**  to  trustees  duly  appointed, 
such  conveyance,  assignment,  or  other  assurance  shall  not  only  vest  the 
property  in  the  parties  named,  but  also  in  their  successors  from  time  to  time, 
and  where  there  is  no  power  to  appoint  new  trustees,  the  society  may,  for 
the  purpose  of  vesting  the  estate,  appoint  new  trustees ;  but  every  such 
appomtment,  whether  under  a  power  m  the  trust  deed,  or  by  virtue  of  the 
Act,  must  be  evidenced  by  deed  under  the  hand  and  seal  of  the  chairman, 
^d  attested  by  two  witnesses.  As  to  the  construction  of  the  Act,  see  Re 
Hotigklon's  Chapdy  2  W.  E.  631. 

By  the  Trustee  Appointment  Act,  1869  (32   &  33   V.  c.  26),  the  pro- 
visions of  Peto's  Act  were  extended  to  burial-grounds,  and  by  the  Trustee 
Apjwmtment  Act,  1890  (63  &  54  V.  c.  19),  s.  2,  are  made  to  "  apply  to 
and  include  any  land  acquired  by  trustees  in  connection  with  any  society 
or  body  of  persons  comprising  several  congregations,  or  other  sections  or 
divisions,  or  component  parts  associated  together  for  any  religious  pur- 
pose, when  such  land  is  held  in  trust  for  any  of  the  following  purposes : 
(1)  a  place  for  religious  worship ;  (2)  an  endowment  or  provision  for  the 
maintenance  of  a  place  of  religious  worship,  or  the  minister  thereof,  or 
provision  for  expenses  connected  therewith;    (3)  a  burial  groimd;    (4)  a 
place  for  education  and  training  of  students,  whether  for  the  ministry  or  for 
ainr  other  purpose ;  (5)  a  school  house  for  a  Sunday  school,  day  school,  or 
other  school ;  (6)  a  residence  for  a  minister  or  schoolmaster,  or  for  the  care- 
taker of  a  place  of  religious  worship,  or  of  a  school  house,  or  a  meeting 
house,  or  offices,  or  other  buildings  for  or  in  connection  with  religious  or 
edu<».tional  purposes.*'    The  power  of  appointing  new  trustees  conferred  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  or  any  other  statutory 
power  for  the  same  purpose  for  the  time  being  in  force  (now  the  Trustee 
Act,  1893,  ss.  10 — 12),  is  to  apply  to  all  land  acquired  and  held  on  trust  for 
any  purpose  to  which  Peto*s  Act  or  the  Act  of  1869  (32  &  33  V.  c.  26) 
applies,  and   any  such  statutory  power  may  be  exercised  either  by  the 
persons  and  in  manner  therein  provided,  or  by  the  persons  and  in  the  mode 
in  which,  under  the  instrument  creating  the  trust,  or  any  other  instrument, 
the  appointment  of  a  new  trustee  in  place  of  a  deceased  trustee  can  be 
efiFected :  sect.  3.    The  vesting  clause  in  Peto's  Act  is  extended  to  the  case 
of  trustees  appointed  under  any  power  conferred  by  the  Act  of  1890,  or  imder 
any  other  statutory  power:   sect.  4;   and  where  by  force  of  the  Act  of 
1890  an  appointment  of  a  trustee  can  be  made  under  a  power  in  an  instru- 
ment as  well  as  under  a  statutory  power,  the  latter  power  is  not  to  be  exer- 
cised until  a  period  of  twelve  months  from  the  date  of  the  vacancy  to  be 
filled  up  has  expired :  sect.  6 ;  and  provision  is  made  whereby  purcluusers 
and  mortgagees  from  trustees  invalidly  appointed  are  protected,  if  no  pro- 
ceedings are  taken  or  effectively  prosecuted  to  set  aside  the  appointment 
within  six  months  from  its  date :  sect.  6.    Where  trustees,  or  fiie  major 
part  of  them,  or  otiier  persons  present  at  a  meeting  duly  constituted,  are 
empowered  to  appoint  trustees  by  resolution,  a  memorandum  of  the  appoint- 
ment of  aiiy  trustee  which  states  that  the  meeting  was  duly  constituted,  and 
IS  otherwise  in  the  form  indicated  by  Peto*s  Act,  is  to  be  sufficient  and  con- 
clusive evidence  that  the  appointment  appearing  by  the  memorandum  was 
duly  made :  sect.  7. 

As  to  the  provisions  of  the  Trustee  Act,  1893,  replacing  Part  VII.  of  the 
Conv.  Act,  1881,  in  reference  to  the  appointment  of  new  trustees,  v.  «ttjp. 
p.  1205 ;  and  as  to  their  application  in  the  case  of  charities,  see  Be  Coates  to 
Parsons,  34  Oh.  D.  370 ;  Tudor,  Char.  182. 

As  to  the  transfer  of  the  estates  of  charities  to  the  county  councils,  under 
the  Local  Government  Act,  1888  (51  &  52  V.  c.  41),  s.  64,  see  Tudor,  Char. 
182. 
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By  the  Trastee  Act,  1893  (56  &  57  V.  c.  93),  s.  39,  the  Court  is  empowered 
to  vest  charity  property  in  the  trustees  of  the  charity. 

This  power  was  exercised  in  the  case  of  Be  Norton  Folgate,  V.-O.  K.  B., 
10  May,  1851,  B.  722 ;  and  in  Be  Basingstoke  Sch.,  V.-C.  of  E.,  31  May,  1850, 
A*  1134,  a  person  was  appointed  to  convey  an  outstanding  legal  estate  to  the 
new  trustees,  under  a  scheme  approved  by  the  Court. 
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As  to  the  powor  of  a  Judge  in  Chambers  and  of  the  Charity  Commrs  to 
make  orders  Testing  charity  lands  and  securities,  see  inf.  Section  IL 

As  to  the  jurisdiction  of  the  Court,  under  the  Charitable  Trusts  Act,  1S53 
(16  &  17  y.  c.  137),  to  Test  charity  estates  in  the  official  trustees  of  charity 
lands,  and  to  direct  transfer  of  funds,  or  deposit  of  securities,  to  or  with  the 
official  trustees  of  charitable  funds,  see  inf,  p.  1316. 

Bjr  the  Municipal  Corporations  Act  (5  &  6  W.  IV.  c.  76),  s.  71,  where  any 
municipal  corporation  was,  in  its  corporate  capacity,  a  trustee  for  charity, 
the  admon  of  the  charity  was  to  devolve  on  new  trustees  to  be  appointed  by 
the  L.  C.  for  V.-C,  Re  NoHhampton  Char,,  3  D.  M.  &  G.  179;  Be  Gloucester 
Char,,  10  Ha.  iiiA  This  section  was  held  not  to  vest  the  legal  estate  in  the 
diaritv  lands  in  tne  new  trustees :  Bignold  r,  Springfidd,  7  CI.  &  F.  71,  117 ; 
Chrxets  HoBp,  v.  Chrainger,  16  Sim.  83 ;  but  this  was  done  by  the  16  &  17  Y. 
0.  137,  s.  65 :  Re  HufUingdan  Char.,  27  Beav.  214. 

By  the  Municipal  Corporations  Act,  1882  (45  &  46  Y.  c.  50),  repealing  5  & 
6  W.  IV.  c.  76,  and  16  &  17  V.  c.  137,  s.  65,  without  prejudice  to  anjrthing 
done  under  these  Acts  respectively,  the  provision  for  the  transfer  of  the  legal 
estate  without  conveyance  or  appointment  of  new  trustees  is  re-enacted : 
sect.  133.  The  section  does  not  continue  the  power  to  make  orders  for  the 
admon  of  trust  estates. 

By  the  Municipal  Corporations  Act,  1883  (46  &  47  Y.  c.  18),  s.  3,  the  pro- 
perty of  oorf>s.  dissolved  by  that  Act  is  to  be  applied  for  the  public  benefit 
of  the  inhabitants  of  the  place  in  such  manner  as  may  for  the  time  being  be 
provided  by  a  scheme  oi  the  Charity  Commrs,  and  until  any  such  scheme 
takes  effect  the  existing  management  is  continued,  but  the  legal  estate  is  to 
vest  in  the  official  trustees  of  charity  lands,  or  the  official  trustees  of  charit- 
able funds,  as  the  case  may  be;  and  by  sect.  8,  the  Commrs  may  provide, 
by  the  appointment  of  interim  trustees  and  otherwise,  for  the  security  and 
interim  management  of  the  application  of  the  property  as  to  which  they  may 
have  power  to  make  a  scheme. 

In  cases  where  a  bishop  is  a  trustee  for  a  charity,  the  Charity  Commrs 
may,  if  by  a  change  of  the  diocese  the  charity  lands  oeoome  part  of  another 
diooese,  make  an  order  yesting  l^e  land  in  the  bishop  of  tiiat  diocese :  21  ft 
22  Y.  c.  61,  s.  1. 
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By  the  Beligious  Disabilities  Act,  1846  (9  &  10  Y.  c.  59),  Jews  were  put 
on  tne  same  footing  as  to  their  charities  as  Di£»enter8 ;  the  Act  was  held 
retrospective  as  to  a  Jewish  charity:  Re  Michel,  6  Jur.  N.  S.  573;  28 
Beay.  39. 

By  the  Trustees  Appointment  Act,  1850  (13  &  14  Y.  o.  28),  the  titles  of 
religious  conm^tions  and  educational  societies  were  simplified. 

By  the  Ecdeeiastical  Commrs  Acts,  1850  and  1860,  and  the  Episcopal  and 
Capitular  Estates  Acts,  1851  and  1854  (13  &  14  Y.  c.  94 ;  14  &  15  Y.  c.  104  ; 
17  &  18  Y.  c.  1 16,  and  23  &  24  Y.  c.  124),  the  Acts  relating  to  the  Ecdesiastical 
Commrs  were  amended,  and  the  management  and  improvement  of  episcopal 
and  capitular  estates  facilitated. 

By  the  Public  Libraries  Act,  1892  (55  &  56  Y.  c.  53),  consolidating  and 
amending  previous  Acts,  the  estabbshment  of  free  public  libraries  and 
museums  in  municipal  towns  is  promoted. 

By  the  Universities  and  Colleges  Estates  Acts,  1858,  1860,  1880  and  1898 
(21  &  22  Y,  0.  44 ;  23  &  24  Y.  c.  59;  43  &  44  Y.  c.  46,  and  61  &  62  Y.  c.  55), 
powers  are  giyen  to  the  Universities  and  their  Colleges,  and  Eton  and  Win- 
chester, to  sell,  enfranchise  and  exchange,  under  conditions,  and  to  lease  for 
farming,  building  and  mining,  and  to  deal  with  their  lessees'  interests,  under 
restrictions,  and  subject,  in  certain  cases,  to  the  consent  of  the  Board  of 
Amculture. 

By  the  Ecclesiastical  Leases  Act,  1858  (21  &  22  Y.  c.  57),  the  Act  enabling 
ecclesiastical  corps,  to  grknt  leases  for  long  terms  of  years  is  amended. 

By  the  Eoman  Catholic  Charities  Act,  1832  (2  &  3  W.  lY.  c.  115),  which  is 
retrospective  (Bradehaw  v.  Tasker,  Westy.  ShtMeworth,  2  My.  &K.  221, 684), 
Boman  Catholics  were  placed  on  the  same  footing  as  Protestant  Dissenters; 
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and  by  the  Boman  Catholic  Charities  Act,  1860  (23  &  24  Y.  o.  134),  Boman 
Catholic  charities  for  lawful  purposes  are  not  to  be  invalidated  by  the  addi- 
tion of  superstitious  or  unlawful  trusts ;  but  the  Court  or  Charity  Commrs 
may  direct  an  apportionment,  under  which  the  proportion  of  the  charity 
devoted  to  unlawful  purposes  may  be  held  upon  lawful  charitable  truste 
for  the  benefit  of  Boman  Catholics.  But  these  Acts  are  not  to  be  taken 
to  repeal  or  alter  the  provisions  of  the  Boman  Catholics  Belief  Act,  1829 
(10  GF.  lY.  c.  7),  as  to  tne  suppression  of  relieious  orders  of  the  Church  of 
Borne.    See  as  to  these  enachnents,  Tudor,  Char.  20,  576. 

And  as  to  the  effect  of  these  and  other  enabling  statutes,  see  Tudor, 
Char.  22. 


ALLOTMENTS  EXTENSION  AOT. 

By  the  Allotments  Extension  Act,  1882  (45  &  46  Y.  c.  80),  trustees  of 
lands  held  for  the  benefit  of  the  poor  of  any  parish  or  place  are  to  take  pro- 
ceedings for  letting  sudi  lands  in  allotments  to  cottasers,  labourers,  and 
others,  and  powers  of  settling  differences  (sect.  8),  and  adjudicating  upon 
complaints  in  respect  of  allotments,  and  as  to  the  settling  of  rules  made  for 
giving  effect  to  the  Act,  are  conferred  upon  the  Charity  Commrs  (sect.  9).  In 
case  of  neglect  or  refusal  by  trustees  to  proceed  under  the  Act,  the  Charity 
Oommrs  may  issue  their  order  for  remedying  such  neglect  or  refusal,  and 
such  order  may  be  enforced  in  like  manner  as  an  order  made  by  them 
under  the  Charitable  Trusts  Acts  (sect.  10).  The  Commrs  may  also  give 
to  trustees  a  certificate  that  land  is  so  unsuitable  for  allotments  that  no 
part  can  be  usefully  set  apart  for  the  purposes  of  the  Act ;  and  in  that  case 
the  obligation  to  set  apart  any  part  of  the  land  does  not  take  effect,  but  the 
certificate  may  at  any  time  be  revoked  (sect.  11).  By  sect.  14,  where  a 
scheme  is  made  by  the  Commrs  after  the  passing  of  the  Act  in  relation  to 
any  charity,  and  part  of  the  endowment  of  such  charity  consists  of  land  other 
than  buildings,  and  the  appurtenances  of  buildings,  the  Commrs  are  required 
to  insert  in  such  scheme  a  provision  authorizing  the  trustees  of  the  charity 
to  set  apart  portions  of  the  said  lands  for  allotxients.  By  sect.  15,  nothing 
in  the  Act  is  to  impair  or  alter  any  powers  conferred  by  the  Endowed  Schools 
Acts. 

The  Act  has  not  taken  away  from  the  Charity  Commrs  the  power  of  autho- 
rizing a  sale  of  charity  lands  given  by  sects.  24  and  26  of  the  Charitable 
Trusts  Act,  1853 :  Pariah  of  StUton  to  Church,  26  Ch.  D.  173. 

By  the  Allotments  Act,  1887  (50  &  51  Y.  c.  48),  s.  13,  sub-s.  2,  all 
trustees  within  the  meaning  of  the  Act  of  1882  may,  in  lieu  of  letting  land  in 
allotments,  sell  or  let  sudi  land  to  the  sanitary  authority  of  the  district, 
upon  such  terms  as  may  be  agreed  upon  with  the  sanction,  as  regards  the 
trustees,  of  the  Charity  Commrs. 

As  to  the  difficulties  which  have  been  experienced  in  working  the  Act  of 
1882,  see  Tudor,  Char.  460,  461,  685. 

LOOAL  QOyEBNMENT  ACT,  1894. 

Under  the  Local  Government  Act,  1894  (56  &  57  Y.  c.  73^,  s.  14,  parish 
councils  are  authorized  to  appoint  trustees  in  the  place  of  cniirchwardens, 
who  are  the  only  trustees  of  a  charity,  other  than  an  ecclesiastical  charity ; 
and  sect.  75  of  the  Act  contains  a  definition  of  the  expression  "  ecclesiastical 
charity  "  which  includes  any  diarity  the  endowment  for  which  is  held  *'  for 
the  benefit  of  any  particular  church  or  denomination,  or  of  any  members 
thereof  as  such." 

A  charity  for  gifts  to  poor  widows,  with  a  preference  to  those  who  were 
**  most  constant  in  their  attendance  on  the  public  service  of  the  Church," 
is  a  parochial  charity,  and  not  an  ecclesiastical  charity  within  this  enact- 
ment :  JRe  Bo$a*$  Charity ,  (1897)  2  Ch.  397  ;  aecus,  where  the  objects  of  the 
charity  were  persons  who  regularly  attended  divine  service  at  the  parish 
church,  lived  a  godly,  righteous,  and  sober  life,  and  were  partakers  of  the 
Holy  Communion,  the  enaowment  being  held  to  be  for  the  benefit  of  members 
of  the  Church  of  England  as  such:  Be  Perry  Almshousee,  (1898)  1  Ch.  391. 
And  see  Be  Spendluff^a  Charity,  83  L.  T.  498. 
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As  to  the  jorisdictioii  of  the  Charity  Commrs,  and  that  a  letter  froni  them 
may  constitute  a  **  determination,"  see  sect.  70 ;  A.  G.  y.  Hughe$^  81  L.  T. 
679;  48W.  E.  150,  C.  A. 


OOSTS. 

By  the  Crown  Suits  Act,  1855  (18  &  19  Y.  c.  90),  s.  1,  in  all  actions,  and 
suits,  and  other  legal  proceedings  since  instituted  on  behalf  of  the  Crown 
in  Great  Britain  or  Ireland,  when  the  Crown  succeeds,  the  A.  C  or  Lord 
Advocate  is  entitled  to  recover  costs  for  the  Crown  as  between  subject  and 
subject,  such  costs  to  be  paid  into  the  Exchequer.  By  sect.  2,  Defts  are 
entitled  to  recover  costs  in  like  manner  as  between  subject  and  subject,  and 
the  Commrs  of  tiie  Treasury  are  required  topay  them  out  of  any  moneys  to 
be  voted  by  Parliunent  for  that  purpose.  For  forms  applicable  when  costs 
are  given  to  or  against  the  Crown,  v.  sup,  p.  1290. 

Costs  can  only  be  given  to  a  party  against  the  Crown  in  cases  within  the 
Act :  see  Be  Vernon  (1901),  1  I.  E.  1 ;  for  such  order,  aoe  A,  O.y.  ffanmer, 
4  D.  &  J.  205,  8up»  p.  1290 ;  and  as  to  costs  payable  by  the  Crown  in  a  case 
as  to  succession  duty,  see  the  Crown  Suits  Act,  1861  (24  &  25  Y.  c.  92). 

The  Act  does  not  apply  to  charity  cases :  A,  G.  y*  Dean  and  Canons  of 
Windsor,  8  H.  L.  C.  459. 

In  general,  a  relator  entitled  to  costs  is  so  as  between  sob  and  client, 
the  part  not  paid  by  the  Defts  beins;  paid  by  the  estate ;  and  the  relator 
may,  under  special  drcumstanoes,  be  entitled  to  costs,  charges,  and  ex- 
penses, to  be  paid  out  of  the  part  of  the  estate  in  question:  A.  G,  v. 
Kerr,  4  Beav.  297. 

In  ^.  G.  V.  Ironmongers^  Co.,  10  Beav.  194,  the  relator  was  only  allowed 
costs  out  of  pocket  for  expenses  incurred  in  relation  to  a  scheme  not  properly 
sanctioned  though  useful. 

A  relator  was  entitled  to  charge  costs  payable  by  a  corporation  on  their 
trust  property :  A.  G,  v.  Thetford,  8  W.  E.  467. 

In  A.  G,  V.  Nethercote,  11  Sim.  529,  an  application  under  the  Judgments 
Act,  1838  (1  &  2  Y.  c.  110),  s.  17,  that  interest  on  costs  might  be  paid  out  of 
the  charity  estates,  was  refused,  the  Y.-C.  considering  the  Act  to  relate  only 
to  costs  to  be  paid  by  one  party  to  another;  but  in  A,  G.t.  Bp,  of  St. 
David's,  sup.  p.  1290,  the  A.  Q-.'s  and  relators'  and  trustees'  costs,  duu^ges, 
and  expenses  m  the  suit  and  in  relation  to  the  charity,  were  taxed  for  each 
year  since  1840,  with  interest  allowed  on  each  year's  costs  at  4Z.  per  cent., 
and  to  be  raised  by  mortgage  of  the  estates ;  and  as  to  interest  on  costs, 
V.  sup,  Yol.  I.,  p.  307,  et  Chap.  XYIL,  "  Costs." 

Trustees  were  allowed  their  costs  out  of  tiie  funds,  though  there  had  been 
(with  no  mala  fides)  great  errors  and  misapplications :  A,  G,y,  Caius  ColL, 
2  Keen,  150,  170. 

But  trustees  defending  a  suit,  after  being  advised  by  counsel  that  the  pro- 
perty they  claimed  was  held  for  charitable  purposes,  were  allowed  no  costs, 
the  A.  G.  not  pressing  for  costs  against  them  personally  :  A,  G,y,  Webster, 
20  Eq.  483. 

As  to  A.  Q-.'s  costs,  see  Corp,  of  London  v.  A,  G,,  1  H.  L.  C.  471 ;  A,  G, 
Y,  Corp,  of  London,  2  Mac.  &  GT.  247,  273,  and  cases  cited,  lb,  p.  255 ;  Be  Bed- 
ford Char,,  29  L.  T.  5 ;  Dan.  60.  He  is  entitled  to  them  as  between  solr  and 
client :  Moggridge  v.  Tkackwell,  1  Yes.  jun.  475;  7  Yes.  36,  88  ;  13  Yes.  416 ; 
Mills  V.  Farmer,  19  Yes.  490;  A,  G,  v.  Ashbumham,  1  S.  &  S.  394,  397, 
where  there  was  no  relator. 

Summons  for  A.  Q-.'s  costs  relating  to  a  charity,  not  being  costs  in  the 
matter,  must  state  the  matters  in  respect  of  which  payment  of  costs  is 
desired ;  and  on  summons  for  appointment  of  trustees,  a  direction  to  the 
taxing  master  to  include  in  the  costs  of  A.  Q.  any  charts  and  expenses 
properly  incurred  by  him  in  relation  to  the  colle^,  '*  not  bemg  costs  in  these 
matters,"  was  altered  by  striking  out  the  last  six  words :  Be  Dulwich  Coll,, 
15  Eq.  294 ;  21  W.  E.  519. 

In  if.  of  South  Molton  v.  A,  G,,  6  H.  L.  C.  1,  costs  up  to  the  hearing  were 
given  against  the  relator,  but  not  those  incurred  under  the  decree  below, 
which  was  reversed. 

In  A,  G,  T.  Fishmongers*  Co,,  1  Keen,  492,  the  relator  had  only  party  and 
party  oosts. 
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Fetrs  seeking  to  haye  a  construction  put  npon  a  scheme  are  entitled  to 
costs  if  there  is  a  substantial  ground  for  the  application,  though  made* 
chiefly  for  private  purposes :  Re  Siorie^  2  D.  F.  &  J.  529. 

A  petition  to  cluuige  a  scheme  for  a  fund  which  had  been  applied  cy-prh 
was  oifflnissed  without  costs,  and  respondent's  full  costs  came  out  of  the  fund : 
A.  G,  y.  StewaH,  14  Eq.  17. 

Charity  trustees  were  not  entitled  to  charee  against  the  charity  costs  of 
a  suit  dLraaissed  without  costs ;  but  one  who  nad  severed  in  his  defence  and 
supported  the  information  was  allowed  costs:  A.  0»  y,  Mercera*  Co,,  IS  W.  B. 
448 ;  and  as  to  costs  between  co-Defts,  Ih,,  and  A,G,t.  Cheater ,  aup,  p.  1289. 

An  unfoimded  action  to  recover  a  charity  fund  of  small  amount  in  the 
hands  of  trustees  was  dismissed  with  solr  and  client  costs :  Andrewa  v.  Barnes, 
39  Ch.  D.  133,  C.  A. 

As  to  costs  of  applications  where  charity  lands  have  been  taken  by  railway 
COS.,  aeelUL.  B,  &S,  C.  By,,  18  Beav.  608 ;  Be  Laikropp'a  Char,,  1  Eq.  467 ; 
Be  Se.  Thofnaa*  Hospital,  11  W.  R.  1018  (erection  of  buildings) ;  Be  Shake- 
speare Walk  School,  12  Ch.  D.  178  (expenses  of  new  scheme) ;  Be  St,  FauTs 
Schools,  Finshury,  52  L.  J.  Ch.  454;  48  L.  T.  412;  31  W.  B.  424;  Be  St. 
Albania,  Wood  Street,  66  L.  T.  51 ;  and  in/.  Chap.  LIII.,  Lands  Culitses 
Consolidation  Acts,  p.  2451. 

Under  the  Charitable  Trusts  Amendment  Act,  1855,  s.  40,  the  Charity 
Commrs  have  power  to  order  sobrs*  bills  of  costs  for  business  transacted  on 
behalf  of  a  ch^^  to  be  taxed  by  the  taxing  masters.  As  to  the  way  in 
which  this  power  is  exercised  so  as  to  enable  the  Commrs  to  tax  bills  in  their 
own  office,  see  Tudor,  Char.  354,  553. 


S  ECTiON  n. — Orders  in  Chambers  under  the  Charitable 

Trusts  Acts. 


1.  Appointment  of  Trustees — Charitable  Trusts  Act,  1853 

(16  8f  17  r.  c.  137),  s.  28. 

It  is  ordered  that  A.  B.  &g.,  of  &c.,  be  appointed  trustees  of  the 
Istaie  title]  charity  [7/"  «o,  in  substitution  for  0.  &c.,  the  deceased 
trustees ;  Or  if  so,  And  D.  and  E.  &c.  (two),  of  the  trustees  of  the  — 
charity,  by  their  solr  desiring  to  retire  from,  or  declining  to  act  in  the 
trusts  thereof,  It  is  ordered  that  A.  and  B.  &c.  be  appointed  trustees 
of  the  said  charity,  in  substitution  for  the  said  D.  and  E.,  and,  if  sOf 
jointly  with  F.  and  H.  &c.,  the  surviving,  or  continuing  trustees]. 
And  see  Form  1,  p.  1210. 

For  directions  for  schemes,  and  for  orders  approving  schemes,  which  are 
appUcable  under  these  Acts,  see  pp.  1281,  1282,  1287,  1288. 

Orders  for  the  removal  and  appointment  of  trustees,  approving  of  schemes, 
vesting  lands  in  the  official  trustee,  for  payment  of  money,  or  directing  the 
transfer  of  stock  or  securities  to  the  official  trustees,  and  for  payment  of 
dividends,  production  of  deeds,  and  payment  of  costs,  may  now  be  made  by 
the  Board :  v,  in/,  p.  1310. 

Applications  to  the  Court  should  be  made  by  the  Board  in  the  first 
instance. 

For  the  forms  of  orders  and  proceedings  in  use  by  the  Chanty  Commrsi 
see  Tudor»  Char.  789—815, 
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For  various  schemes  for  the  registration  of  charities,  see  Ih,  Part  TTT., 
pp.  816—854. 

For  precedents  of  declaration  of  trust,  conditions  of  sale,  and  conyeyances 
of  chanty  land,  see  Cooke  &  Harwood,  344 — 348 ;  Prideaux's  Cony.  voL  ii. 
17th  ed.  pp.  435  et  ^, 


2.  Removal  and  Appointment  of  Trustee, 

It  is  ordered  that  A.  of  &c.,  the  (suryiving)  trustee  \or  one  of  the 
(suryiying)  trustees]  of  the  —  charity  be  remoyed  from  being  such 
trustee  [_If  so,  and  that  B.  of  &c.  be  appointed  a  trustee  of  the  said 
charity  in  substitution  for  the  said  A.]. 


3.  Vesting  Landy  or  any  Term  or  Estate  thereinj  in  Official  Trustee — 
Chantabk  Trusts  Acty  1853,  s.  48 ;  Charitable  Trusts  Amend- 
ment Act,  1855,  s.  15. 

[^1/  vested  in  a  corp.y  And  the  &c.,  Describe  the  corp.^  haying  in 
writing  under  their  common  seal  consented,  or  by  their  solr  consenting ; 
If  copyhold  or  customary  land,  and  L.  the  lord  of  the  manor  of  &c., 
whereof  the  copyhold,  or  customary  land  &c.,  hereinafter  mentioned 
are,  or  is  holden,  haying  in  writing  consented,  or  by  his  solr  consent- 
ing, to  this  order],  Let  the  land  [manors,  messuages,  buildings,  tenements, 
and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure  or  description, 
16  Sf  17  Fl  c.  137,  «.  66 ;  Use  the  appropriate  words']  deyised  [or  be- 
queathed] by  the  will  of  &c.  [or  comprised  in  the  indenture  dated  &c., 
made  between  &o.,  or  in  the  surrender  (and  admission)  made  (and 
taken)  the  —  day  of  — ,  or  in  the  indenture  of  lease  made  &c.,  dated 
&c.,  for  the  term  thereby  demised,  or  mentioned  and  described  in  the 
schedule  to  the  Master's  certificate  dated  &c.,  or  in  the  affidayit  of  &c., 
filed  &c.],  and  holden  upon  trust  for  the  said  charity  [If  the  lands  can^ 
not  be  ascertained,  or  it  is  uncertain  whether  all  are  so,  any  land,  or  and 
any  other  land,  or  (any)  term,  or  estate  in  land,  holden  upon  trust  for 
the  said  charity],  yest  in  the  official  trustees  of  charity  lands,  in  trust 
for  the  said  charity ;  If  ordered,  as  to  copyhold  or  customary  land,  And 
Let  the  sum  of  £ —  be  paid  to  the  said  L.,  or  to  the  lord  or  lady  of  the 
said  manor  for  the  time  being,  on  the  —  day  of  —  next,  or,  if  so,  on 
the  —  day  of  —  next,  and  the  —  day  of  — ,  and  the  —  day  of  —  in 
eyery  succeeding  year,  in  compensation  for  fines  or  other  profits, 
which  would  haye  become  due  upon  the  death,  or  admittance,  of 
the  tenants  of  the  said  copyhold,  or  customary  land  &c.,  or  any  part 
thereof]. 

As  to  yesting  orders,  t;.  sup.  pp.  1228  et  seq, ;  and  as  to  the  official  trustee, 
V.  inf,  p.  1316. 

For  order  approying  scheme,  and  appointing  new  trustees,  and  yesting  the 
lands  and  hereditaments  specified  by  affidayit,  and  all  other  lands,  or  any 
term  or  estate  therein,  held  in  trust  for  the  charity,  in  the  official  trustee, 
and  for  the  extrix  of  the  last  suryiying  trustee  to  transfer  consols  to  the 
oj&cial  trustees,  and  to  tax  the  applicants  and  the  A.  G.  their  costs,  charges. 
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and  expenses  of  the  application,  &c.,  and  pay  them  out  of  the  income,  see 
Be  Titchmarsh,  M.  E.  in  Chambers,  25  May,  1857,  B.  1120. 

For  orders  vesting  specified  lands,  see  Be  Westfield^s  Char,y  Y.-O.  S.  in 
Chambers,  1  March,  1860,  B.  357;  lands  and  rent-charge,  Be  Bedcenham 
Char,,  M.  B.  in  Chambers,  29  July,  1854,  A.  1618. 

For  order  under  the  Charitable  Trusts  Acts,  and  the  Trustee  Act,  1850, 
appointing  new  trustees,  and  vesting  lands  and  rent-charges,  &c.,  specified 
liiy  affidavit,  or  any  other  land,  &c.,  m  the  official  trustee,  and  for  persons  in 
whose  name  stock  belonging  to  the  charity  was  standing  to  transfer  it  to  the 
official  trustees,  and  vesting  the  right  to  sue  for  or  recover  any  chose  in 
action  in  the  new  and  continuing  trustees  of  the  charity,  see  Me  Saffron 
Walden  Char.,  Y.-C.  8.  in  Chambers,  16  Nov.  1857,  B.  125,  et  sup.  p.  1289. 

For  an  order  directing  a  scheme  to  be  settled,  see  Be  Sion  ffosp.,  M.  B.  in 
Chambers,  27  Nov.  1876,  B.  1826.   For  like  orders  in  actions,  v,  sup,  p.  1283. 


4.  Directions  as  to  Deeds^  8fc. 

Am)  Let  the  said  &c.  [retiring  trustees']  deliver  up  to  such  new  [and 
Burviving,  or  continuing]  trustees,  upon  oath,  all  deeds,  books,  papers, 
and  writings,  in  their  custody  or  power  as  such  trustees,  relating  to 
the  said  charity,  or  the  estates,  funds,  or  property  thereof. 

See  16  &  17  Y.  c.  137,  s.  53,  inf,  p.  1317. 


6.  Order  for  Leave  to  Transfer  Stock  or  Deposit  SecuritieSy  8fc, — 
Charitable  Trusts  Act,  1853,  s.  51 ;  Charitable  Trusts  Act,  1856, 
s,  25. 

Ain>  Let  the  said  A.  and  B.  &c.  [trustees  or  other  persons  in  whose 
names,  or  the  represves  of  any  deceased  person  in  whose  name,  the  stock 
Sfc.  M  standing,  sect.  51]  be  at  liberty  to  transfer  the  £ —  [Consols,  or 
as  the  case  may  he,  see  sect,  51],  standing  in  their  names  [or  in  the  name 
of  —  deceased]  in  the  books  of  (the  bank),  and  held  in  trust  for  the 
[state  title"]  charity,  to  the  account  of  the  official  trustees  of  charitable 
funds  at  the  bank,  in  trust  for  the  said  —  charity ;  [If  so,  and  to 
deposit  the  following  &c..  Mention  the  securities  to  he  deposited,  see 
sect,  51,  held  in  trust  for  the  said  charity,  with  the  official  trustees  of 
charitable  funds,  in  trust  for  the  said  charity]. 


6.  Order  to  Transfer  Stock  or  Deposit  Securities,  8fc, — Same 

Sectiofis. 

And  the  Judge  being  of  opinion  that  the  stock  [or  securities]  here- 
inafter mentioned,  held  in  trust  for  the  [state  titU]  charity,  ought  for 
the  purpose  of  security  [or  convenient  admon]  to  be  transferred  to  [or 
deposited  with]  the  official  trustees  of  charitable  funds,  Let  A.,  on  or 
b^ore  &€.,  transfer  &e.  [Form  5,  sup.]. 
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7.  Official  Trustees  to  Transfer  Stock  into  their  Names j  and  to  pay 

Dividends  to  the  Trustees  of  the  Charity — Charitable  Trusts  Acis^ 
1863, 1855,  1887  (16  8f  17  V.  c,  137,  ss.  51,  52 ;  18  ^  19  V. 
c.  124,  ss.  12,  21,  25 ;  50  (^  51  V.  c.  49,  «.  4). 

DiscHABGE  trustees  and  appoint  new — ''  And  it  appearing  that  the 
(Consols)  hereinafter  mentioned  are  held  in  trust  for  the  [state  title'] 
charity,  and  the  Judge  being  of  opinion  that  such  anns  ought,  for  the 
purpose  of  security,  or  oonyenient  admon,  to  be  transferred  to  the 
official  trustees  of  charitable  funds,  Let  the  official  trustees  of  charit- 
able funds  be  authorized  and  empowered  to  call  for  the  transfer  of,  and 
to  transfer  to,  the  account  of  the  official  trustees  of  charitable  funds  at 
the  bank,  in  trust  for  the  said  charity,  £ —  (Consols),  standing  in  the 
books  of  the  Bank  of  England  in  the  names  of  &c. ;  And  Let  the 
official  trustees  of  charitable  funds  from  time  to  time  pay  or  remit  all 
diyidends  accruing  due  and  received  by  them  in  respect  of  the  said 
anns  to  the  trustees  of  the  said  charity  for  the  time  being  for  the 
purposes  thereof,  upon  the  receipt  or  receipts  in  writing  under  the 
hands  or  hand  of  the  said  trustees,  or  any  one  or  more  of  them." — Be 
L.  Wharton's  Char.^  M.  B.  in  Chambers,  9  Aug.  1859,  B.  2597. 

And  for  like  order  as  to  several  sums  of  stock  belonging  to  distinct  charities, 
see  Be  Beigate  Char.,  M.  E.  in  Chambers,  8  Aug.  1860,  JB.  2099. 

Under  sect.  4  of  the  Charitable  Trusts  Act,  1887  (60  &  51  Y.  c.  49),  re- 
lations have  been  made  by  the  Treasury  as  to  the  mode  in  which  or&rs 
authorized  by  law  for  the  payment  of  any  monev  to  or  by  the  official  trustees, 
or  held  upon  their  banking  account,  or  for  the  transfer  of  any  stock  or  secu- 
rities to  or  by  the  official  trustees,  are  to  be  signed,  authenticated,  and  earned 
into  effect :  see  Tudor,  Char.  594,  787. 

8.  Official   Trustees  to   receive  Arrears  of  Dividends — Charitable 

Trusts  Acts,  1853,  1855,  1860, 1887  (16  Sf  17  F.  c  137,  s.  61 ; 

18  ^  19  r.  c.  124,  ss.  12, 18,  24 ;  23  ^  24  F.  c.  136,  s.  12 ; 

50  ^  51  F  c.  49,  s.  4). 
Deregtion  as  to  stock  [Form  7,  sup."] — '<  And  Let  the  official  trustees 
of  charitable  funds  be  empowered  to  receive  and  recover  in  trust  for 
the  said  charity ;  If  Government  stock  and  securities,  all  dividends 
(interest  or  income)  accrued  from  the  said  anns  &c.,  which  at  the  time 
of  such  transfer  shall  be  in  arrear  and  unreceived ;  If  other  stock  or 
securities  ^c,  see  16  ^  17  V.  c,  137,  «.  51,  all  dividends  (interest  or 
income)  accrued  from  the  said  stock  &c.,  which  shall  for  the  time  being 
be  in  arrear  and  unreceived." 

9.  Paymcfit  of  Principal  Money  to   Official  Trustees — Charitable 

Trmts  Amendment  Act,  1855,  ss.  12,  18,  23. 
And  Let  the  said  A.  and  B.  &c.  [Form  5,  p.  1809],  be  at  liberty  to 
[or  the  Judge  being  of  opinion  that  &c.,  ought  &c..  Form  6,  sup,,  Let 
the  said  A.  &c.y  on  or  before  &c.]  pay  the  principal  sum  of  £ —  now  in 
their  hands  [or  as  the  case  may  he]  belonging  to  the  said  charity  into 
the  bank,  to  the  account  of  the  official  trustees  of  charitable  funds,  to 
be  invested  in  the  names  of  the  official  trustees  of  charitable  funds,  in 
fto.  [the  pubUe/unds]  for  the  benefit  of  the  said  charity. 
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10.  Transfer  of  Stocky  atid  Payment  of  Interest  out  of  Court  to  the 
Official  Trustees — Charitable  Trusts  Actj  1853,  s.  61 ;  Charitable 
Trusts  Act,  1866,  s.  25. 

Let,  pursuant  to  the  order  or  certificate  of  the  Charity  Gommrs  for 
England  and  Wales,  dated  &c.,  the  funds  in  Court  be  dealt  with  as 
directed  in  the  Payment  Schedule  hereto ;  And  it  is  ordered  that  it  be 
referred  to  the  taxing  master  to  tax  the  costs  of  the  applicants  of  and 
relating  to  this  application. 

{Insert  in  Payment  Schedule, ) 


Out  of  £—  cash  and  interest — 

Pay  coeta  to  be  taxed  under  this 
order. 

Pay  residae  of  caab  and  interest.  • . . 
Or,  ifeath  and  interest  insufficient : 

Bcdl  sniBoient  ^New  Consola)  with 
£ —  cash  and  interest  to  raise  costs 
to  be  taxed,  &o. 

Out  of  prooeeds,  J6 —  cash  and  inte- 
rest, pay  the  said  costs. 

Transfer  residae  of  (New  Consols). . 


The  Official  Trustees  of 
Charitable  Funds. 


The  same. 


£  8,    d. 


£  8,    d. 


For  order  for  investment  of  cash  in  Court  belonging  to  a  charity  in 
Bedaced  Anns,  and  transfer  thereof  to  the  official  trustees,  and  that  they 
remit  idl  dividends  to  the  trustees  of  the  charityy  see  Be  Cranhoum  HchooUy 
V.-C.  W.,  28  Feb.  1863,  A.  407. 


11.  Transfer  to  a  Liability  Account  mth  restraining  Order, 

Upon  the  application  of  &c. — ^And  aU  parties,  by  their  solr,  consent- 
ing to  this  order,  Let  the  fund  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto. — [Add  Payment  Schedule  directing  fund  in  Court 
to  he  transferred  to  the  account  of  the  official  trustees  of  charitable  funds 
at  the  Bank  of  England  to  he  held  by  them  in  trust,  ^'  In  the  matter  of 
F —  deceased,  the  contingent  liability  of  the  testator's  estate  under  the 
lease  of  &c.,"  and  subject  thereto  in  trust  for  the  charities,  with  direc- 
tions that  no  part  of  the  said  anus  to  be  so  transferred  to  the  said 
official  trustees  be  sold,  transferred,  or  otherwise  disposed  of  by  them 
before  the  —  day  of  —  in  the  year  1886  [when  the  lease  would  expire"] 
without  notice  to  the  respondents,  and  directing  that  the  interest  until 
further  order  be  paid  by  the  official  trustees  to  the  trustees  for  the  time 
being  of  the  two  charities  in  the  proportions  mentioned.] — Costs  out 
of  testator's  residuary  estate. — (The  order  in  Ee  Forest,  M.  B.  in 
Chambers,  6  April,  1869,  A.  888,  from  which  this  form  is  adapted,  was 
settled  with  the  Charity  Commrs.) 


12.  Direction  as  to  Costs, 

And  Let  the  costs  [If  so,  charges  and  expenses  properly  incurred]  of 
the  applicants  (and  of  the  A.  Q.)  of  and  relating  to  this  application, 
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and  that  of  the  —  day  of  — ,  bo  taxed  &c. ;  And  Let  the  said  tmsteeB 
be  at  liberty  to  (retain  and)  pay  the  same,  when  taxed,  out  of  the 
income  of  the  charity  estates  [or  funds,  or  property ;  Or,  if  8o^  direction 
for  raising  and  paying  the  costs  out  of  the  corpus]. 

There  is  no  special  proyision  in  the  Acts  enabling  the  Court  to  order  pay- 
ment of  the  costs ;  the  general  powers  conferred  by  16  &  17  Y.  c.  137,  s.  28, 
include  it.    For  direction  to  apportion  costs,  v.  «tip.  Form  15,  p.  1260. 


13.  Order  that  College  render  Accounts  of  Charity — Undoiced  Schools 
Act,  1869  (32  8f  33  V.  c.  56),  s.  49 ;  and  Charitable  Trusts 
Acts,  1853  and  1855. 

Upon  motion  ftc.  by  counsel  Ac. — ^This  Court  being  of  opinion  that 
the  principal  &c.  of  Jesus  College,  Oxford,  are  bound  to  comply  with 
the  requisitions  made  to  them  by  the  said  Commrs,  under  the  authority 
of  the  above-mentioned  Acts^  to  render  certain  accounts  and  statements 
and  answers  to  inquiries  relating  to  the  said  endowment  called  the 
Meyrick  Fund  &c.,  and  the  property  and  income  thereof,  such  accounts 
and  statements  and  inquiries  being  as  follows : — {a)  An  account  of  the 
property  belonging  to  the  said  endowment — (&)  An  account  of  the 
receipts  and  expenditure  for  the  four  years  ending  the  31st  December, 
1870 — (c)  A  list  of  the  persons  holding  exhibitionB  under  the  founda- 
tion— (d)  A  list  of  the  trustees  in  whom  any  portion  of  the  endowment 
is  legally  vested — (e)  .A  list  of  the  managing  trustees,  if  different  from, 
those  who  hold  the  property — (/)  A  statement  of  the  schemes,  statutes, 
or  ordinances  which  now  govern  the  endowment. — ^Let  the  said  prin- 
cipal &c.  of  —  pay  to  the  Commrs  aj^ointed  for  the  purpose  of  the 
above-mentioned  Acts  their  costs  of  this  application,  to  be  taxed  &c. — 
"  And  the  said  Commrs  are  to  be  at  liberty  to  apply  to  this  Court  as 
they  shall  be  advised  in  the  event  of  the  said  principal  &c.  not  comply- 
ing with  such  requisitions  as  aforesaid." — JRe  Meyrick  Fund^  V.-C.  "W., 
11  Jan.  1872,  B.  143 ;  8.  C,  13  Eq.  269 ;  7  Ch.  500. 


14.  Trustees  not  accounting  to  Charity  Commissioners  guilty  of  Con* 
tempt — Charitable  Trusts  Act,  1853,  ss.  62  and  66. 

Upon  motion  for  attachment  &c.  [motion  being  against  the  trustees  of 
the  O,  E.  Trust  for  contempt  in  not  complying  with  order  of  Charity 
Commrs  for  delivery  of  accounts] ;  This  Court  being  of  opinion  the 
above-mentioned  charity,  known  as  the  G.  E.  Trust,  is  one  within  the 
control  of  the  Charity  Commrs  for  England  and  Wales  [applicants], 
and  that  the  order  made  by  them  and  dated  the  —  day  of  — ,  1893, 
was  proper,  and  that  the  disobedience  to  that  order  was  improper,  and 
must  under  the  14th  sect,  of  the  Charitable  Trusts  Act,  1853,  be 
adjudged  to  be  a  contempt  of  this  Court ;  Doth  order  that  E.  L.  H., 
the  Bt.  Hon.  L.  Baron  P.,  the  £t.  Hon.  Sir  Y.  J.  E.  S.,  the  Hon.  A.  L., 
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and  J.  S.|  the  trustees  of  the  aboye-named  G.  E.  Trast  [^respondents'], 
do  pay  to  the  said  Charity  Oommrs  their  costs  of  this  motion,  to  be 
taxed  &G. — He  Gilchrist  Educational  Trusty  Kekewich,  J.,  19  Dec. 
1894,  A.  01094;  (1895)  1  Ch.  367. 

Por  order,  upon  motion  of  the  Charity  Commrs,  under  the  Charitable 
Trusts  Act,  1853  (16  &  17  Y.  c.  137),  s.  14,  adjudging  a  trustee  guilty  of  a 
oontempt  of  the  Court  of  Chancery  in  not  producing  the  accounts  of  the 
income  of  a  charity,  and  ordering  him  to  pay  the  costs  of  the  application, 
but  postponing  the  drawing  up  of  the  order  and  the  consideration  of  his 
committal,  see  He  Tamworth  Sch.^  3  Ch.  543. 

For  order  for  leaye  to  enfranchise  copyholds,  see  Form  14,  p.  1289. 


15.  Leave  to  Trttstees  to  sell  Property  not  a  Charitable  Endowment'^ 
Charitable  Trusts  Act,  1855  (18  8f  19  V.  c.  124),  «.  29. 

The  application  of  the  President  &c.,  of  the  Boyal  Society  of 
London,  which  upon  hearing  &c.,  was  adjourned  &c. ;  And  it  haying 
been  proyed  to  the  satisfaction  of  this  Court  that  the  estate  at  &c., 
agreed  to  be  sold  by  the  Eoyal  Society  to  A.  B.,  has  been  purchased  or 
acquired  by  the  society  out  of  property  which  might  be  legally  applied 
by  such  society  as  income,  and  does  not  form  an  endowment  within  the 
meaning  of  the  Charitable  Trusts  Acts,  1853  and  1855  ;  Declare  that, 
notwithstanding  the  29th  section  of  the  Charitable  Trusts  Act,  1855, 
the  said  Eoyal  Society  of  London  has  power  to  sell  the  said  estate 
without  the  consent  of  the  Charity  Commrs. — Royal  Society  to  Thomp^ 
son,  Hall,  V.-C,  6  March,  1881,  B.  429 ;  S.  C,  17  Ch.  D.  407. 


16.  Declaration  of  Right  to  sell  without  Consent  of  Charity 

Commissioners. 

The  application  of  A.  B.,  which  upon  hearing  &c.,  was  adjourned 
ftc.,  Declare,  that,  notwithstanding  the  29th  section  of  the  Charitable 
Trusts  Act,  1855,  a  good  title  to  the  said  hereditaments  has  been  shown 
in  accordance  with  the  terms  of  the  said  contract,  and  that  the  said 
trustees,  or  the  suryiyors  of  them,  are  entitled  to  sell  and  conyey  the 
6aid  hereditaments  for  an  estate  in  fee  simple  without  the  concurrence 
or  consent  of  the  Charity  Commrs,  and  also  that,  although  no  such 
concurrence  or  consent  has  been  obtained,  it  is  not  necessary  that  the 
ipurchase-money  should  be  paid  into  Court  under  the  proyisions  of 
the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845. — 
Finnis  to  Forbes,  Bacon,  V.-C,  30  May,  1883,  A.  1097;  S.  C,  24 
Ch.  D.  591. 

NOTES. 
CHABrrABLE  TBUSTS  ACTS. 

The  Charitable  Trusts  Acts  comprise  the  Acts  of  1853,  16  &  17  Y.  c.  137  ; 
1855,  18  &  19  V.  c.  124  ;  1860,  23  &  24  V.  c.  136;  1862,  25  &  26  V.  c.  112 ; 
1869,  32  &  33  V.  c.  110 ;  1887,  50  &  61  V.  c.  49 ;  1891,  54  V.  c.  17. 
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CHABTTABLE  TBUBT8  ACT,  18d3~LSCIAL  PROCEEDDTOS. 

By  the  16  &  17  Y.  c.  137,  sa.  1—8,  the  Board  of  the  Charity  Commrs  is 
constituted. 

By  sects.  9 — 16,  the  Board  is  empowered  to  inqtiire  into  and  advise  and 
direct  charities:  and  see  18  &  19  V.  c.  124,  inf. ;  Re  Meyrick  Fund,  13  £q. 
269 ;  7  Ch.  500;  and  by  sect.  14  persons  refusing  to  render  accounts,  &c., 
are  to  be  deemedguilty  of  a  contempt  of  Court :  see  Re  St.  Brides  Eatate,  3d 
Ch.  D.  147,  n. ;  W.  N.  (77)  95,  149;  Re  TamwoHh  Sch.,  3  Ch.  543. 

By  sect.  17,  before  any  "  suit  petition,  or  other  proceeding,*'  not  bein^  an 
application  in  any  suit  or  matter  actually  pending,  for  relief,  order,  or  direc- 
tion, as  to  any  charity,  or  its  property  or  income,  by  any  person,  he  must 
give  the  Board  written  notice  of  it,  stating  fully  its  nature  and  objects; 
and  the  Board  may  authorize  or  direct  it  to  be  taken,  according  to  the 
notice,  or  for  such  objects,  or  in  such  manner,  and  under  such  stipulations 
as  they  think  fit :  and,  save  as  in  sect.  18,  no  such  proceeding  is  to  be  enter- 
tained by  any  Court  or  Judge,  except  upon  and  in  conformity  with  an  order 
Or  certificate  of  the  Board ;  but  this  enactment  is  not  to  extend  to  or  affect 
any  adverse  claimant  to  the  charity. 

Charity  trustees  may  still  pay  the  trust  fund  into  Court  under  the  Trustee 
Act,  1893,  s.  42  (replacing  the  Trustee  Belief  Act),  and  so  relieve  themselves 
of  their  trust,  but  are  not  entitled  afterwards  to  petition  the  Court  for  a  scheme 
to  administer  the  fund :  Re  Poplar  Sch.,  8  Ch.  I).  543. 

The  words  **  suit  or  other  proceeding  "  in  sect.  17,  do  not  include  an  action, 
which  before  the  Jud.  Acts  must  have  been  broufi'ht  at  common  law,  or 
one  for  enforcement  of  any  right  not  relating  to  tne  admon  of  a  charity; 
e.g.,  an  action  against  the  master  to  restrain  nim  from  presenting  himself 
at  the  school,  or  continuing  to  occupy  the  school-house  on  the  grounds  of 
invalid  appointment,  unfitness,  and  removal  by  resolution  of  the  governors : 
Holme  V.  Qny,  5  Ch.  D.  901,  C.  A. ;  or  an  action  by  the  master  to  restrain 
the  managers  from  dismissing  him  and  ejecting  him  from  the  school-house, 
though  the  question  was  raised  whether  the  managers  had  been  properly 
appointed :  Rendall  v.  Blair,  45  Ch.  D.  139,  C.  A. ;  or  to  restrain  managers 
from  removing  him  without  giving  him  an  opportunity  of  being  duly  heard  : 
Fisher  v.  Jackson,  (1891)  2  Ch.  84 ;  or  under  an  invahd  resolution :  Lane  v. 
Norman,  W.  N.  (91)  202;  40  W.  B.  268;  61  L.  J.  Ch.  149;  66  L.  T.  83; 
and  so  an  action  by  the  medical  officer  of  a  hospital  merely  for  an  injunction 
to  restrain  the  governors  from  excluding  him  from  his  office,  does  not  require 
the  sanction  of  the  Commrs :  Benthal  v.  E.  of  KiJmorey,  25  Ch.  D.  39,  C.  A. ; 
Britain  v.  Overton,  25  Ch.  D.  41,  n. 

But  the  consent  of  the  Board  is  necessary  to  allow  an  action  to  proceed 
for  obtaining  an  account  of  funds  to  be  transferred  to  the  Ecdesiastical 
Commrs,  which  would  be  distributed  by  them  as  a  charity :  ^ .  G.  v.  Dean  and 
Canons  of  Manchester,  18  Ch.  D.  596 ;  or  by  a  school  board  for  an  account  in 
respect  of  endowments  transferred  to  the  Commrs :  Llanhadamfawr  School 
Board  v.  Official  TrusUes  of  Charit.  Funds,  (1901)  1  Q.  B.  430,  C.  A. ;  or  for 
a  declaration  that  the  Pit  was  entiUed  to  a  scholarship  under  the  trust  deed 
of  a  school,  such  action  involving  the  partial  execution  or  admon  of 
charitable  trusts :  Rooke  v.  Dawson,  (1895)  1  Ch.  480  (where  an  order  was 
made  staying  the  action  for  want  of  the  certificate  of  the  Commrs. 

The  Commrs,  it  seems,  decline  to  authorize  a  relator's  action,  but  will 
certify  to  the  A.  G.,  so  that  he  may  then  proceed  ex  officio :  Tudor,  Char.  316. 

The  words  *'  actually  pending  "  mean  pending  at  the  time  of  the  applica- 
tion :  Re  Lister,  6  D.  M.  &  G.  184 ;  iic  St.  Giles,  25  Beav.  313 ;  Braund  v. 
K  of  Devon,  3  Ch.  800 ;  Re  William  of  Kyngeston,  30  W.  B.  78 ;  but  when  a 
final  order  has  been  made  on  petition,  the  matter  is  no  longer  actually 
pending :  Re  Jarvis,  1  Dr.  &  Sm.  97  ;  and  see  Re  Duncan,  L.  B.  2  Ch.  356. 

An  information  in  which  proceedings  were  stayed  was  a  pending  matter : 
A.  G.Y.  Cooper,  10  W.  B.  31;  8  Jur.  N.S.  50;  7L.T.149;  and  Bee  Re  Ford, 
3  Drew.  324. 

In  Re  Bingley  Sch.,  2  Drew.  283,  where  trustees  had  under  their  private 
Act  to  apply  in  Chambers,  this  was  not  repealed  by  sect.  17,  but  the  Board 
was  to  be  applied  to ;  and  so  in  the  case  of  a  petition  for  the  appointment  of 
i^ew  trustees  under  a  scheme  previously  settled  by  the  Couit :  Re  Jarvis, 
1  Dr.  &  Sm.  97,  99 ;  5  Jur.  N.  S.  724. 

Sect.  17  does  not  apply  to  the  charities  exempted  by  sect  62,  v.  inf  p.  1317 ; 
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Glen,  Y.  Gregg,  21  Ch.  D.  513,  C.  A. ;  distiiigaiflhing  A.  O.y.  Sidney  Sushx 
CoU,,  Id  W.  B.  162;  21  Ch.  D.  514,  n.,  C.  A. ;  nor  to  places  of  religious 
worship  under  18  &  19  Y.  c.  81,  s.  9 ;  Olen  y.  Oregg,  sup. ;  but  see  now  32  & 
33  V.  c.  110,  8.  15,  inf.  p.  1319. 

The  Ck>art  will  not  entertain  proceedings,  however  pressing,  till  sanctioned 
by  the  Board :  Be  Watford,  V.-C.  W.,  2  Jur.  N.  S.  1045 ;  and  even  in  certified 
cases  the  A.  G.  may  call  for  a  relator :  A,G.  v.  Boucherett,  25  Beav.  116 ;  as 
to  the  A.  G.'s  power  to  sanction  a  compromise,  see  8,  C 
-  The  sanction  of  the  Commrs  must  be  given  formally,  and  an  informal  letter 
is  not  sufficient :  Thoinas  v.  Harford,  48  L.  T.  262 ;  and  the  granting  of  the 
sanction  is  not  matter  of  form,  but  of  substance,  for  serious  consideration  : 
A,  O.  V.  Dean  and  Canons  of  Manchester,  18  Ch.  D.  596. 

Where  the  consent  is  requisite,  the  Court  will  not  necessarily  dismiss  the 
action,  but  mav  adjourn  the  hearing,  so  as  to  give  the  Pit  an  opportunity  of 
ascertaining  whether  the  Commrs  will  give  their  consent :  Bendall  v.  Blair, 
45  Ch.  D.  139. 

The  Board's  assent  is  not  requisite  to  the  disposal  of  charity  money  paid 
into  Court  under  the  Lands  Clauses  Act :  Be  Lister,  6  D.  M.  &  G.  184,  and 
cases  there  cited  (if  the  trustees  of  the  charity  can  be  regarded  as  persons 
'* absolutely  entitled"  under  sect.  69:  see  Tudor,  Char.  281,  481);  or  imder 
the  Trustee  Belief  Act  (now  Trustee  Act,  1893,  s.  42} :  Be  St,  Giles,  25  Beav. 
313;  27  L.  J.  Ch.  550  (on  petition  for  scheme) ;  and  see  Be  William  of 
KyngesUm,  30  W.  E.  78;  Be  Tid  St.  Giles,  17  W.  E.  758 ;  Dan.  Pr.  1769, 
6th  ed.  2040;  contra,  Be  SkeeU's  Char,,  1  Jur.  N.  8.  1037;  Be  Faversham 
Char.,  10  W.  E.  291 ;  6  L.  T.  787  ;  Be  L.  B.  &  S.  C.  By.,  18  Beav.  608. 
,  A  person  claiming  as  one  of  the  objects  of  a  charitable  bequest  must  obtain 
leave  to  bring  a  suit  to  administer  the  estate.  Where  the  sanction  of  the 
Board  did  not  appear,  demurrer  was  allowed ;  Braund  v.  E.  of  Devon,  3  Ch. 
800.  Where  paxt  of  property  was  given  to  a  charity  exempted  by  sect.  62, 
and  part  to  a  charity  not  exempt,  no  notice  of  proceedings  as  to  uie  former 
was  required:  Be  Mey rick's  Char.,  24  L.  J.  Ch.  669;  1  Jur.  N.  S.  438;  3 
W.  E.  435 ;  nor  as  to  the  conveyance  of  land  bought  out  of  the  e^eneral  funds 
of  the  charity :  Corp.  Sons  of  Clergy  v.  Stock  Exchange,  6  Jur.  N.  S.  84. 

B^  sect.  18,  the  A.  G.'s  power  to  act  ex  officio  is  saved,  and  his  fiat  still 
requisite  as  before,  in  proceedings  not  taken  under  the  Act. 

By  sect.  19,  the  Board  may  authorize  proceedings,  or  (sect.  20)  certify  to 
the  A.  G.  cases  for  his  consideration. 

JUEIBDICTION  OF  OOUETS  OP  LAW. 

B^  sects.  28 — 30,  jurisdiction  to  make  in  Chambers  any  orders  which  could 
previously  have  been  made  in  a  suit  regularly  instituted  was  conferred  on 
tlie  Qiancery  Judges  as  to  charities  in  the  City  of  London  and  elsewhere  in 
cases  of  charities  with  a  gross  annual  income  exceeding  302.,  without  appeal, 
except  where  it  exceeds  lOOZ. ;  and  similar  power  was  given  to  the  Chancery 
Palatine  Court  of  Lancaster. 

As  to  this,  see  O.  ly,  13,  14 ;  Lxy,  24,  25,  and  Be  Davenporfs  Char.,  4  D. 
M.  &  G.  839 ;  and  as  to  applications  under  the  City  of  London  Parochial 
Charities  Act,  1883,  v.  inf.  p.  1320. 

Under  sect.  28  the  Court  nas  jurisdiction  to  decide  whether  the  property  is 
or  is  not  held  upon  a  charitable  trust :  Be  Norwich  Town  Close  Estate  Char., 
40  Ch.  D.  298,  0.  A. 

An  appeal  lies  where  the  aggregate  income  of  the  charities  exceeds  100?. : 
Be  Char.  Gifts  for  Prisoners,  8  Ch.  199. 

A  deed  founding  a  chanty,  and  duly  enrolled  under  the  Charitable  Uses 
Act,  1735  (9  G.  n.  c.  36),  is  not  '*a  scheme  legally  established"  within 
sect.  29  of  the  Charitable  Trasts  Amendment  Act,  1855 ;  and  the  trustees  in 
whom  the  lands  of  the  charity  are  vested  cannot  sell  such  lands  under  a 
power  of  sale  contained  in  the  deed,  otherwise  than  with  the  authority  of 
Parliament,  or  of  the  Court,  or  with  the  approval  of  the  Charity  Commrs : 
Be  Mason's  Orphanage  and  L.  &  N.  W.  By.  Co.,  (1896)  1  Ch.  596,  C.  A. 

By  sects.  32 — 38,  orders  as  to  charities  either  m  Chancery  or  Lunacy  may 
be  made  by  County  Courts  where  the  gross  annual  income  does  not  exceed 
30?.  (now  50?.,  by  23  &  24  V.  c.  136,  s.  11),  subject  to  the  control  of,  and 
confirmation  of  uie  orders  by,  the  Charity  Commrs. 

By  sectSi  39,  40,  appeals  were  to  be  brought  to  the  Court  of  Chancery  on 
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notice  within  a  month,  with  the  approTal  of  the  Board,  and  secnritr  being 
^ven  for  costs  if  required  by  them.  Such  appeals  can  be  disposed  of  in 
Chambers.  And  see  Re  Donington  Church  Estate,  6  Jur.  N.  S.  290 ;  8  W.  B. 
301 ;  and  Countj  Court  Bules,  1889,  O.  XLvni,  1.  But  this  jurisdiction  of 
County  Courts  in  charity  cases  is  now  rarely  exercised :  Tudor,  Char.  S44, 
506. 

By  sect.  41,  the  jurisdiction  g:iyen  by  sects.  28 — 38  is  not  to  be  exercised  to 
try  questions  of  title,  &c.,  between  a  charity  and  an  adrerse  claimant. 

An  action  by  trustees  of  a  charity  to  reooyer  a  rent-charge  of  102.  issuing 
out  of  land,  is  not  a  proceeding  "under  the  Act"  within  sect.  41,  and  the 

2ueetion  being  the  title  to  rent-charge  and  not  to  land,  and  the  Yalue  of  the 
ereditaments  in  dispute,  therefore,  not  exceeding  601.  by  the  year,  the 
jurisdiction  of  the  County  Court  is  not  excluded :  BassanoY,  Bradity^  (1896) 
1  Q.  B.  646. 


POWEBS  OF  OHABITT  C01OCI88I0KEBS. 

Sects.  21—27,  and  the  23  &  24  Y.  c.  136,  s.  15,  giree  the  Board  power 
to  sanction  leases,  Ac.,  raise  money  for  improyements,  &c.,  manage  proper^, 
make  compromises,  sales,  purchases,  excnanges,  &c. ;  and  see  18  &  19  Y. 
0.  124,  xnf,  p.  1318,  and  23  &  24  Y.  c.  136,  s.  15. 

Exchanges  are,  howeyer,  more  simply  and  economically  effected  through 
the  Board  of  Agriculture  (formerly  the  Land  Commrs) :  Tudor,  Char.  268 ; 
and  so  in  the  case  of  partitions,  lb.  270. 

In  general  the  Commrs  require  any  capital  expenditure  for  repairs,  im- 
proyements, &c.,  to  be  recouped  out  of  income ;  Tudor,  Char.  265,  486.  As 
to  procedure  in  case  of  sale,  v.  lb,  490. 

The  direction  to  let  allotments  contained  in  the  Allotments  Extension  Act, 
1882  (45  &  46  Y.  c.  80),  is  not  inconsistent  with  and  has  not  taken  away  the 
power  of  authorizing  a  sale  yested  by  the  Charitable  Trusts  Acts  in  the 
CJommrs :  Parish  of  Sutton  to  Churchy  26  Ch.  D.  173. 

The  consent  of  tiie  Commrs  to  a  sale  of  land  held  on  trust  for  general 
purposes  of  a  charity,  and  not  subject  to  any  distinct  specific  and  particular 
trust,  is  not  required :  Be  Corjp,  oj  Sons  of  Clergy  and  Skinner,  (1893)  1  Ch. 
178. 

By  sects.  42, 43,  pubHc  notices  of  applications  for  schemes,  or  appointing  or 
remoying  trustees  under  the  Act,  are  to  be  giyen ;  and  eyery  application 
may  be  made  by  the  A.  G.,  or  by  one  or  more  of  the  trustees,  or  oy  two  or 
more  inhabitants ;  and  the  jurisdiction  under  the  52  G.  III.  c.  101,  is  pre- 
seryed. 

By  sect.  44,  the  statement  in  the  certificate,  or  order  of  the  Board,  of  the 
amount  of  income  of  any  charity,  is  to  be  sufficient  eyidenoe  for  determining 
the  jurisdiction  or  proceedings  under  the  Act,  with  a  proyiso  as  to  any 
endowment  for  particular  or  special  purposes. 

By  sect.  46,  the  rights  and  priyileges  of  the  Church  of  England  with  respect 
to  charities  are  reseryed. 

By  sect.  47,  amended  by  18  &  19  Y.  c.  124,  s.  15,  the  secretary  of  the  Board 
for  the  time  being  is  to  be  a  oorp.  sole,  by  the  name  of  "  the  Official  Trustee 
of  Charity  Lands,*'  for  taking,  holding,  or  conyeyin^  their  lands. 

By  sects.  48,  49,  the  lands  maybe  ordered  to  yest  m  him  (see  Form  3,  sup, 
p.  1308),  and  re-yested  in  the  charity  trustees ;  and  by  sect.  50,  he  is  to  be  a 
Dare  trustee.    And  see  18  &  19  Y.  c.  124,  s.  37. 

By  sect.  51,  as  amended  by  18  &  19  Y.  c.  124,  s.  18,  and  50  &  51  Y.  c.  49, 
s.  4,  offidai  trustees  of  charitable  funds  are  appointed,  who  are  to  haye  per- 
petual succession,  and  are  to  consist  of  such  officers  of  the  Board  as  the  Board 
with  the  consent  of  the  Treasury  from  time  to  time  appoint ;  and  trustees, 
&c.,  or  others  holding  anns,  stocks,  shares  or  securities,  for  or  on  behalf 
of  a  charity,  may  be  ordered  to  trajisfer  or  deposit  them  to  or  with  such 
official  trustees.  As  to  their  powers  and  duties  and  accounts  and  indemnity, 
see  18  &  19  Y.  c.  124,  ss.  12,  17—29 ;  23  &  24  Y.  c.  136,  ss.  12,  17,  18,  23; 
50  &  51  Y.  c.  49,  ss.  4,  5. 

By  sect.  52,  the  official  trustees  are  to  pay  the  income  of  the  charity  to  its 
trustees  or  admors,  or  dispose  of  it  and  transfer  the  principal,  as  they  may 
be  directed. 
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By  sect.  53,  the  deposit  of  deeds  of  any  charity  may  be  directed,  Form  4, 
p.  1309 ;  and  see  23  &  24  Y.  c.  136,  s.  19. 

By  sects.  54 — 60,  the  Board  may  frame  proYiBionally  such  schemes  as  it  con- 
siders can  onhr  be  effected  under  the  authority  of  Parliament,  and  in  its 
annual  report  bring  ^em  before  the  notice  of  Parliament  as  approved  by  the 
Board,  and  mention  any  objections  raised;  as  to  these  powers,  v.  sup, 
p.  1295. 

By  sect.  61,  and  the  18  &  19  Y.  o.  124,  ss.  44,  45,  the  deHyery  ol  trustees' 
accounts  is  regulated. 


EXEMPTIONS  FBOM  ACT. 

By  sect.  62,  the  Uniyersities  and  Colleges  of  Oxford  and  Cambridge,  &c.» 
Cathedral  or  Collegiate  Churches,  unendowed  institutions,  Queen  Anne's 
Bounty,  the  British  Museum,  friendly  societies,  and  sayings  banks,  are 
exempted  from  the  operation  of  the  Act;  and  provisions  are  made  as  to 
chariues  supported  partly  by  yoluntary  subscriptions:  see  Be  WiUon, 
19  Beay.  594;  Hamilton  y.  SpoUiswoode,  15  W.  B.  118 ;  36  L.  J.  Ch.  51 ; 
but  the  exemption  is  not  to  extend  to  Cathedral,  Collegiate,  Chapter,  or 
other  schools;  and  see  ^.  G^.  y.  Sidney  Sussex  ColLy  4  Ch.  722,  et  in/. 

The  exemption  is  confined  to  schools  efusdem  generis  with  those  specified : 
Re  Stockport  Bagged,  <fcc.  StJiool,  (1898)  2  Ch.  687,  C.  A. ;  and  accordingly  the 
consent  of  the  Charity  Commrs  to  a  mortgage  of  the  land  and  buildmgs  of 
an  industrial  school  is  necessary :  S.  C 

As  to  Boman  Catholics,  see  18  &  19  Y.  c.  124,  s.  47 ;  22  &  23  Y.  c.  50 ; 
23  &  24  Y.  c.  134,  et  8up,  pp.  1304,  1305. 

The  word  ''endowment"  in  this  section  means  an  endowment  for  a 
particular  purpose,  e.y.,  property  devoted  to  the  purpose  of  maintaining 
Duildings  belonging  to  ana  held  together  with  a  chapel :  Be  St,  John^s  Street 
WesUsyan  Chaj^j  Chester^  (1893]  2  Ch.  618;  and  permanently  invested 
yoluntary  contributions  do  not  form  an  endowment:  Clergymen's  Widows, 
ike.  Char,  y.  Sutton,  27  Beay.  651 ;  29  L.  J.  Ch.  393 ;  and  the  expression 
*'  income  of  any  endowment*'  means pWm^/acte  the  income  of  any  mvested 
funds,  whether  held  upon  any  spedal  trust  or  for  the  general  purposes  of 
the  charity ;  but  bequests  and  donations  made  for  the  gereral  purposes  of  a 
charity  partly  mainlained  by  yoluntary  subscriptions,  and  lawf  ull;^  applicable 
as  income  consistently  with  the  terms  of  the  gift,  are,  whether  invested  by 
the  governing  body  or  not,  exempt  from  the  jurisdiction  of  the  Commrs : 
Be  Clergy  Orphan  Corp,,  (1894)  3  Ch.  145,  C.  A.;  and  see  Be  Gilchrist  Educa- 
tional Trust,  in/. 

And  a  legacy  given  generally  to  a  charity,  uDcndowed  and  supported 
partly  by  yoluntary  contributions,  is  not  within  the  Act:  Be  Wilson,  19 
Beay.  594. 

Land  purchased  out  of  moneys  arising  from  yoluntary  contributions  of 
members  of  a  society  le^[ally  applicable  thereto;  and  land  purchased  by  a 
city  ward  for  a  ward  chanty  school  unendowed,  and  maintained  by  yoluntary 
contributions,  are  within  tne  section,  and  may  be  sold  without  the  consent 
of  the  Commrs :  Boyal  Society  o/  London  y.  Thompson,  17  Ch.  D.  407;  Finnis 
to  Forbes  (No.  2),  24  Ch.  D.  591 ;  sup,  p.  1313.  Gtovemment  grants  and 
contributions  by  boards,  boards  of  guardians,  and  other  public  authorities 
to  an  industrial  school  are  not  * '  yoluntary  contributions  *'  within  sect.  62 :  Be 
Stockport  Bagged,  Ac,  School,  sup. 

The  exemption  in  sect.  62  of  ''building  registered  for  religious  worship," 
was  held  not  to  extend  to  other  bmldmgs  and  property  held  along  with 
a  chapel,  but  only  to  the  chapel  itself:  In  re  St,  Johns  Street  Wealeyan 
Chapel,  'Cheater,  (1893)  2  Ch.  618 ;  but  now  by  the  Charitable  Trusts  (Places 
of  Religious  Worship)  Amendment  Act,  1894  (57  &  58  Y.  c.  35),  the  exemption 
is  extended  to  (a)  any  forecourt,  yard,  garden,  burial  ground,  yestry  or 
caretaker's  house,  in  respect  of  situation  connected  with,  and  held  upon  the 
same  trusts  as,  any  building  registered  and  bond  fide  used  as  a  place  for 
meeting  for  religious  worship  under  the  Places  of  Worship  Begistration  Act, 
1855  (18  &  19  Y.  c.  81),  v.  sup,  p.  1315 ;  and  (bj  any  Sunday  school,  house,  or 
other  land  or  building  which  shall  be  certined  by  order  of  the  Charity 
Commrs  to  be  held  upon  the  same  trusts  as  any  Duilding  registered  and 
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used  as  aforesaid  or  upon  like  trusts,  and  to  be  in  respect  of  situation  so 
connected  with  such  building  that  it  cannot  conyemently  be  separated 
therefrom. 

By  sect.  63,  the  exempted  charities  may  petition  the  Ck)mmrs  to  haye  the 
benefit  of  the  Act. 

A  goyeming  bodypresenting  a  petition  must  be  duly  constituted :  HamtUon 
y.  SpottUwoode,  15  W.  E.  118 ;  36  L.  J.  Ch.  51. 

By  sect.  64,  and  18  &  19  Y.  c.  124,  s.  46,  any  charity,  exempted  or  not,  may 
refer  its  disputes  to  the  arbitration  of  the  Board. 

Sect.  65  proyided  for  yesting  the  leeal  estate  in  lands  held  by  municipal 
corps. ;  but  this  section  was  repealed  by  the  Municipal  Corps.  Act,  1882 
(45  &  46  y.  c.  50),  and  is  replacea  by  sect.  133  of  that  Act. 

By  sect.  66,  the  meaning  of  terms  used  is  defined.  "  Charity  *'  is  to  mean 
eyery  endowed  foundation  and  institution  taking  or  to  teike  effect  in  England 
or  Wales,  and  coming  within  the  meaning,  puryiew,  or  interpretation  of  the 
43  Eliz.  c.  4,  or  as  to  which,  or  the  admon  of  the  reyenues  or  property 
whereof,  the  Court  of  Chancery  has  or  may  exercise  lurisdiction.  By  sect.  48 
of  the  CharitableTrusts  Amendment  Act,  1855  (tn/.),  *'  charity  "  sIulU  apply 
to  eyery  institution  in  England  or  Wales  endowed  for  charitable  purposes, 
but  not  those  exempted  by  sect.  62  nor  (sect.  49)  to  the  colleges  of  Eton  or 
Winchester.  A  charity  founded  and  endowed  m  England,  tsut  to  be  ad- 
ministered abroad,  is  within  the  Act,  and,  aemhlcy  one  founded  and  endowed 
abroad  to  be  applied  in  England  or  Wales :  Be  Duncan,  2  Ch.  356. 

Land  purchased  by  a  City  ward  out  of  their  common  moneys  for  proyiding 
a  watchhouse  and  suitable  rooms  for  the  business  and  custody  of  the  records 
of  the  ward  was  held  not  to  be  impressed  with  a  charitable  trust  witJiin  the 
Acts :  Finnis  to  Forbes  (No.  1),  24  Ch.  D.  587. 

*'  Endowment ''  is  also  defined  by  sect.  66 ;  as  to  the  effect  of  the  definition, 
see  CUrgymen*B  Widows,  &c.  Char.  y.  Sutton,  27  Beuy.  665 ;  Tudor,  Char. 
533,  534. 

The  fact  that  an  absolute  discretion  is  giyen  to  the  trustees  as  to  the  mode 
of  application  of  a  fund  for  the  benefit  of  a  charity  will  not  preyent  the 
bequest  from  being  an  endowment  within  sect.  66 :  Be  Qikhrist  Educational 
Trust,  (1895)  1  Ch.  367. 

A  sole  trustee  of  a  charity  fund,  with  power  to  reyoke  the  trusts  and  dis- 
pose of  the  fund,  is,  until  such  reyocation,  liable  to  be  called  on  to  account 
by  the  Charity  Commrs :  Be  Tamworth  Sch,,  3  Ch.  543. 

As  to  the  CJourt  enforcing  orders  of  the  Commrs,  see  S.  C.  and  Charitable 
Trusts  Act,  1853,  s.  14 ;  1855,  s.  9 ;  1860,  s.  20 ;  and  Eorms  13,  14,  sup. 
p.  1312. 


CHARITABLE  TRUSTS  AMENDMENT  ACT,  1855. 

By  18  &  19  V.  0.  124,  ss.  6—9,  the  powers  of  the  Board  to  inquire  into 
charities  are  extended ;  and  sects.  61  and  64  of  the  preyious  Act,  and  other 
details,  amended.  Colleges  may  be  compelled  to  make  discoyery  of  endow- 
ments of  which  they  are  trustees :  Be  Meyricke  Fund,  13  Eq.  269 ;  7  Ch. 
500. 

By  sects.  10,  13,  power  is  giyen  to  the  Board  to  apportion  parochial 
charities  under  30^.  a  year,  alter  diyision  of  parishes,  and  with  separate 
trustees :  v,  sup,  p.  1286,  Form  8,  and  notes,  lb. 

By  sects.  16,  29,  38,  39,  power  is  giyen  to  acting  trustees  to  grant  leases 
and  create  diarges ;  but  by  sect.  29  no  sale,  mortgage,  charge,  or  lease  in 
reyersion  after  more  than  three  years,  or  for  a  fine,  or  for  more  than 
twenty-one  years,  is  to  be  made  without  the  authority  of  Parliament  or  of 
the  Court,  or  the  approyal  of  the  Board.  Semble,  this  does  not  enable  the 
Commrs  to  giye  effect  to  contracts  made  before  the  Act :  Moore  y.  Clench, 
1  Ch.  D.  447. 

As  to  the  effect  of  sect.  38,  see  Parish  of  Sutton  to  Church,  26  Ch.  D.  173. 

By  sects.  32,  35,  38,  the  Board  may  authorize  payment  for  equality  of 
exchange  or  partition. 

By  sects.  33,  34, 38,  power  is  giyen  to  ascertain  lands  charged  with  rente  in 
favour  of  charities.    By  sect.  39,  the  Board  may  approve  schemes  for  letting. 

By  sect.  40,  the  Board  may  direct  taxation  of  charity  costs. 
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CHARITABLE  TBT7STS  ACT,  1860. 

By  23  &  24  Y.  0. 136,  s.  2,  power  was  given  to  the  Board  to  act  as  a  Court 
of  admon,  and  to  make  orders  in  cases  as  to  appointment  or  removal  of 
trustees,  schoolmasters,  mistresses,  or  other  officers,  assurance,  transfer,  pay- 
ment, or  vesting  of  property.  Ac,  which  could  previously  have  been  made 
in  Chambers  linder  16  &  17  Y.  c.  137,  ss.  S8— 30,  sup.  p.  1315 :  see  Ee  Bum- 
iam  I^at.  Sch,,  17  Eq.  241 ;  et  8up,  p.  1301. 

Under  this  section,  orders — forms  of  which,  Nos.  1  and  2,  are  given  sup. 
pp.  1307,  1308 — are  usually  made  by  the  Board;  but  by  sect.  4  they  cannot 
make  any  order — (a)  as  to  any  charity,  the  gross  income  of  which  exceeds  60L 
besides  the  value  of  land  or  buildings  in  hand,  except  on  the  application  of  a 
xoajority  of  the  trustees ;  nor  (6)  remove  a  trustee  on  account  of  his  religion ; 
nor  (c)  in  contentious,  &c.  cases  which  they  may  think  more  fit  to  be 
decidea  by  a  judicial  Court  (sect.  5) ;  as  to  which,  see  Be  Hackney  Ckar,, 
12  W.  B.  1129;  13  W.  B.  398;  34  L.  J.  Ch.  169;  Be  Bumham  Nat.  8ch., 
17  £q.  241 ;  {d)  nor  can  they  try  questions  of  title,  &c.,  between  a  charity 
and  an  adverse  claimant. 

When  once  a  formal  application  for  a  scheme  under  the  Act  has  been 
made  to  the  Commrs  their  jurisdiction  attaches  absolutely,  and  the  applica- 
tion cannot  be  withdrawn :  Be  Poor's  Lands  Charity,  Bethnal  Qreen,  (1891) 
3  Ch.  400. 

By  sects.  6,  9,  appeals  under  the  Act  were  to  be  brought  in  Chancenr :  see 
Be  Hackney  Char,,  sup,,  and  Exp,  Nicholls,  Be  Foolers  Char,,  4  D.  J.  &  S. 
688 ;  and  see  Charit.  T.  Act,  1853,  s.  40 ;  Be  DoningUm  Church  Estate, 
6  Jur.  N.  8.  290 ;  8  W.  B.  301. 

And  by  the  Charit.  T.  Act,  1869  (32  &  33  Y.  c.  110),  s.  10,  appeals  may 
be  presented  in  the  case  of  all  charities  by  the  same  persons  only  as  in  ther 
Case  of  a  charity  the  gross  annual  income  of  which  does  not  exceed  50^. 
(t.e.,  in  effect,  only  by  uie  A.  G.,  or  a  person  authorized  by  him,  or  by  the 
Charity  Commrs) ;  and  by  sect.  11,  twenty-one  days*  notice  of  appeal  must 
be  given  to  the  A.  G.  For  form  of  application  to  A.  G.  for  leave  to  appeal, 
see  D.  C.  F.  1059. 

By  23  &  24  Y.  c.  136,  s.  10,  the  Board's  jurisdiction  extends  to  charities 
vested  in  corporations. 

By  sect.  13,  magistrates  are  empowered,  under  an  order  of  the  Board,  to 
give  possession  of  charitjr  buildings  or  property  held  over  by  any  master  or 
mistress,  officer,  or  recipient  of  charity. 

By  sect.  14,  a  future  master  or  mistress  of  an  endowed  school,  except  a* 
grammar  school,  may,  after  due  notice,  be  removed  by  a  majority  of  trustees, 
with  the  subsequent  approval  of  the  Board,  and  with,  in  certain  cases,  the 
visitor's  consent. 

By  sect.  16,  any  sale,  exchange,  partition,  mortgage,  lease  or  other  dis- 
position by  two-duzds  of  the  trustees,  duly  convent,  was  to  have  the  same 
legal  effect  as  if  made  by  all  the  acting  trustees  and  the  official  trustee  : 
but  see  now  32  &  33  Y.  c.  110,  s.  12,  v,  sup,  p.  1294. 

.  By  25  &  26  Y.  c.  112,  no  provision  in  any  Act  of  Parliament  or  order 
of  the  Court  of  Chancery  as  to  the  appointment,  &c.  of  trustees,  &o,,  with 
sp|>royal,  &c.  of  the  Court,  shall  (unless  by  express  direction)  exclude  the 
junsdiction  of  the  Commrs. 

CHABITABLB  TBTT8TS  JlCT,  1869. 

By  32  &  33  Y.  c.  110,  pjowers  are  given  to  the  Board  as  to  what  may  be 
iiiserted  in  their  orders,  giving  notice  of  their  discharging  them  when  made, 
by  mistake,  and  as  to  their  form  and  effect.    As  to  sects.  10,  11,  v.  sup, ; 
sect.  12,  V,  sup,  p.  1294. 

By  sect.  14,  charities  exempted  from  the  operation  of  the  Charit.  T.  Acts 
(see  16  &  17  Y.  c.  137,  ss.  62,  66;  18  &  19  Y.  c.  124,  s.  49)  may  apply  to 
have  those  Acts,  or  any  provision  thereof,  extended  to  them. 

By  sect.  15,  the  powers  of  the  Board,  under  the  Charit.  T.  Acts,  1853, 
1869,  to  make  orders  for  removal  and  appointment  of  trustees.  Testing 
property,  and  the  establishment  of  schemes,  are  extended  to  buildings' 
regutered  and  bond  fide  used  as  places  of  meeting  for  public  worship. 

4q2 
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By  sect.  17,  the  16  ft  17  Y.  o.  137,  b.  63,  and  23  ft  24  Y.  c  136,  8.  16,  aie 
rep^ed. 

As  to  Oharitv  Oommrs  for  Ireland,  see  34  ft  36  Y.  c.  102,  and  the  statutee 
therein  referred  to. 


OHABITABLB  TBXTSTEES  INOOBFOBATIOir  ACT,  1872. 

By  35  ft  36  Y.  c.  24,  a.  1,  the  Charity  Commrs  may,  on  the  application  of 
the  trustees  of  charities,  grant  them  a  certificate  of  incorporation,  constituting 
them  a  body  corporate ;  and  by  sect.  2,  the  charity  property  is  to  Test  in  the 
body  corporate. 

By  sect.  3,  the  application  must  be  in  writing  and  signed. 

By  sect.  4,  trustees  are  to  be  effectually  appomted  to  the  satisfaction  of  the 
Commrs  before  granting  the  certificate,  and  provision  is  made  for  appointing 
them  from  time  to  time  afterwards. 

By  sect.  5,  incorporation  is  not  to  affect  the  liabilities  or  duties  of  trustees, 
or  the  control  over  tiiem  by  the  Commrs,  nor  (sect.  11)  the  validity  of  con-? 
tracts  which  would  otherwise  have  been  good. 

By  sect.  6,  the  certificate  is  conclusive  evidence  of  incorporation ;  and 
sects.  7,  8,  9,  apply  to  keeping  a  record  of  applications,  fees  for  inspection, 
enforcing  orders  oi  tiie  Commrs,  and  stamps  on  applications  and  certificates. 

By  sed;.  10,  g^ts  to  the  charity,  before  or  after  mcorporation,  '*  are  to  take 
effect  as  if  the  same  had  been  made  to  or  in  favour  of  the  incorporated  body 
or  otherwise  for  the  like  purposes.*' 

By  sect.  12,  payments  or  transfers  made  hond  fidt  in  reliance  on  instru* 
ments  executed  under  the  common  seal,  but  defective,  are  protected. 

As  to  sect.  13  (enrolment),  v.  inf,  pp.  1338,  1339;  sect  14  (definition  of 
"  public  charitable  purposes  *'),  v,  9up.  p.  1318. 

This  Act  has  been  rarely  used,  as  the  same  effect  is,  it  is  said,  produced  by 
vesting  the  charity  property  in  the  official  trustees :  Tudor,  Char.  452. 


OITT  OF  LONDON  PABOCHIAL  CHABTTIBS  ACT,  1883. 

Bj  this  Act  (46  &  47  Y.  c.  36),  the  Charity  Commrs  are  empowered  "  to 
inquire  into  the  nature,  tenure,  and  value  of  all  the  property  and  endow- 
ments "  of  certain  parochial  charities  of  the  City  of  London,  and  to  prepare 
schemes  for  **  the  future  application  and  management  of  the  charity  pro- 
perty and  endowments."  But  by  sect.  21,  no  scheme  is  to  affect  any  endow- 
ment originally  given  to  charitable  uses  less  than  fifty  years  before  the 
commencement  of  the  Act,  unless  the  governing  body  assent  to  the  scheme. 
By  sect.  39,  power  is  given  to  the  Commrs  to  direct  the  sale  of  any  part  of 
the  charity  property  upon  such  terms  and  conditions,  and  to  such  pur- 
chasers, as  they  may  think  fit ;  and  the  trustees  for  the  time  being  of  such 
property  are  tnereupon  to  effect  such  sale.  By  sect.  48,  a  new  corporate 
governing  body,  to  be  called  "The  Trustees  of  the  London  Parochial 
Charities,''  is  to  be  established,  with  perpetual  succession  and  a  oommon 
seal. 

By  sect.  10  of  the  Act,  any  person  claiming  any  vested  interest  not  duly 
recognized  by  the  Commrs,  or  alleging  that  any  property  which  the  Commrs 
have  determined  to  be  charitv  property  withm  the  Act  is  not  charity  pro- 
perty, may  apply  to  tiie  High  Coturt  of  Justice,  by  petition  or  summons, 
asking  for  a  declaration  as  to  his  right.  The  Commrs  may  appear,  and  the 
decision  of  the  Judge  is  to  be  final,  unless  s]>ecial  leave  to  appeied  is  given. 

The  expression  ** charity  property*'  indudes  all  property  held  for  the 
benefit  of  a  parish :  Be  8t,  Botolph,  35  Ch.  D.  142 ;  and  see  ne  St.  Alphagey 
Lwidtm  Wall,  59  L.  T.  614 ;  Re  St.  Bride's,  35  Ch.  D.  147,  n. ;  Be  St. 
NicholcLs  Aeons f  60  L.  T.  532;  e.g.,  an  advowson  vested  in  trustees  for  the 
benefit  of  a  parish,  and  a  vicarage  held  on  the  same  trusts :  Be  St.  Stephen,' 
Coleman  Street,  39  Ch.  D.  492.  As  to  the  meaning  of  '^vested  interest,  see 
Be  St.  John,  Evangeliet,  59  L.  T.  617 ;  Be  St.  Alphage,  eup. :  Be  St.  Edmund 
King  and  Martyr,  60  L.  T.  622.  As  to  costs  ox  payment  of  moneys  out  of 
Court,  and  service  on  parties  bound  by  the  scheme  of  the  Commrs,  ewBe  Si, 
Allan' 9,  Wood  Street,  66  L.  T.  51. 
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CHARITABLE  TBU8T8  ACT,  1887. 

This  Act  (50  &  51  y.  c.  49)  makes  proyision  for  the  appointment  of  assist- 
ant Commrs  (sects.  2,  3),  and  as  to  the  appointment  and  powers  of  the 
official  trustees  of  charity  funds  and  the  official  trustee  of  charity  lands 
(sects.  4,  5).  The  keeping  of  the  banking  and  other  accounts  of  the  official 
trustees,  and  conduct  of  their  business,  are  now  governed  by  Treasury 
regulations  made  under  this  Act. 

GHA&ITABLE  TRUSTS  (REOOYERY)  ACT,  1891. 

By  this  Act  (54  Y.  c.  17,  s.  3)  the  Charity  Commrs  are  empowered,  with 
the  sanction  of  the  A.  G.,  to  institute  any  action,  petition,  or  other  proceed- 
ings on  behalf  of  any  charity  for  the  recovery  of  any  property  the  gross 
annual  income  of  which  does  not,  in  the  opinion  of  the  Board,  exceed  20/.  a 
year.  The  Act  provides  fsect.  5)  for  the  mode  of  procedure  by  the  Board, 
and  the  making  of  rules  oi  Court  (sect.  6).  Printed  reports  of  the  Charity 
Commrs  appointed  under  58  G.  III.  c.  91,  and  other  Acts  for  inquiring  into 
charities,  are  to  be  admissible  as  primd  facie  evidence  on  notice  given ;  and 
where  any  yearly  or  other  periodical  parent  has  been  made  in  respect  of 
any  land  to  or  for  the  benent  of  any  charity  or  charitable  purpose  for  twelve 
consecutive  years,  such  payment  is  to  be  primd  facie  evidence  of  the  liability 
of  the  land  to  such  yearly  or  periodical  payment,  and  no  proof  of  the  origin 
of  such  payment  shall  be  necessary  (sect.  5). 

Proceedings  by  the  Board  under  the  Act  may  be  commenced  by  originating 
summons  (Rules  commencing  14th  Jane,  1892,  r.  2) ;  the  Board  are  to  be 
deemed  to  represent  all  parties  interested  in  tiie  charity,  and  the  charity 
trustees,  official  trustee  of  charity  lands,  or  official  trustees  of  charitable 
funds  are  not  to  be  made  parties  unless  the  Court  (t.e.,  Ch.  Div.,  r.  1)  or  a 
Judge  otherwise  orders  (r.  3 ;  and  as  to  notice  to  be  given  under  sect.  5,  see 
r.  4).  Orders  for  production  or  discovery  against  the  Board  are  to  be  made 
upon  their  secretary  (r.  5).    For  forms  under  the  Act,  see  D.  C.  F.  1 061 ,  1062. 

• 

CHARITY  INQUIRIES  (EXPENSES)  ACT,  1892. 

By  this  Act  (55  &  56  Y.  c.  15)  coimcils  of  counties  or  county  boroughs  are 
authorized  to  contribute  to  the  expenses  of  charities  appropriated  in  wnole  or 
in  part  for  the  benefit  of  their  county  or  county  borough. 


Section  HI. — Setting  aside  Leases — Account  of  Charity 

Property. 

1.  Mode  of  Letting  declared  Improper — Inquiries  as  to  Property — - 
What  steps  proper  to  set  aside  Leases  and  recover  past  Rents-^ 
Condition  of  School — Master* s  Income, 

Declare  that  the  mode  hitherto  practised  of  letting  and  granting 
the  estates  of  the  charity  &o.,  at  inadequate  rents  and  for  fines  is 
improper,  and  ought  to  be  discontinued ;  Let  an  inquiry  be  made  (in 
whom,  and  how,  the  legal  estate  in  the  charity  is  vested,  and)  of  what 
the  charity  property  consists,  and  what  is  its  present  rental  and  real 
amiQal  value,  and  by  whom,  and  under  what  lease  or  leases,  the  same 
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is  held,  and  whether  any  and  what  proceedings  ought  to  he  taken  lor 
setting  aside  such  leases,  or  any  and  which  of  them,  or  for  recoyering 
any  and  what  past  rents  of  the  properties  therein  contained,  or  with 
respect  to  the  fines  taken  thereon,  and  what  is  the  present  state  and 
condition  of  the  school  ftc,  and  what  has  been  the  income  reoeired 
from  the  school  lands  by  the  Deft  since  he  was  appointed  master  of 
the  said  school,  and  what  is  the  probable  amount  which  would  have 
been  received  for  fines  on  leases  of  the  said  lands  in  the  next  two 
years,  if  the  mode  of  letting  hitherto  practised  had  been  continued. — 
Beserve  consideration  of  scheme.— Adjourn  &c. — A,  O.  y.  Daniely 
M.  B.,  19  July,  1851,  A.  1257. 

And  see  ^.  6^.  Y.  Waxchandlers*  Co.y  L,  B.  6  H.  L.  1. 


2.  Inquiries  as  to  Church  Property  atid  Leases — Churchwardens 

to  be  served. 

'*  Let  the  following  fto. : — 1.  An  inquiry  of  what  messuages,  lands, 
and  tenements  the  G.  church  property  in  the  pleadings  mentioned 
consists,  and  to  what  trusts  each  and  every  part  thereof  is  subject ; 
2.  An  inquiry  whether  any  and  what  part  thereof  is  let,  and  to  whom 
and  under  what  leases,  and  what  is  the  annual  value  of  the  property 
comprised  in  each  lease ;  3.  An  inquiry  whether  any  and  what  pro- 
ceedings should  be  taken  for  setting  aside  any  and  which  of  the  leases 
of  the  said  charity  estates  and  property ;"  Liberty  to  propose  a  scheme ; 
And  the  churchwardens  of  the  parish  to  be  served,  and  to  be  at  liberty 
to  appear. — A,  G.  v.  Salkeld^  M.  B.,  1  March,  1853,  A.  597.  And  see 
Form  6,  p.  1285. 

For  order  for  compensation  for  improvement  on  setting  aside  charity  sales 
or  leases,  see  A,  G.  v.  Kerr,  3  Beav.  427,  n. ;  2  Beav.  420. 

For  oi^er  as  to  the  interest  of  a  charity  in  an  estate  partly  purchased  with 
the  charity  funds,  see  A,  G*  y,  Corp.  Newcastle,  5  Beav.  318. 

For  inquiry  under  the  52  G.  HI.  c.  101,  whether  a  sale  was  for  the  benefit 
of  the  charity,  and  if  not,  as  to  repairs,  see  Be  Farkes,  12  Sim.  332. 


3.  Order  to  take  Proceedings  to  set  aside  Improper  Leases  of  Charity 

Estates. 

Let  the  Petr,  the  Pit,  be  at  liberty  to  take  such  proceedings  as  he 
may  be  advised,  either  at  law  or  in  equity,  against  the  respective 
lessees  and  tenants  of  the  charity  property,  for  setting  aside  the  several 
leases  thereof,  or  obtaining  unmediate  possession. — A.  Q.  y.  Salkeld^ 
M.  B.,  8  July,  1854,  A.  1269. 


4.  Judgment  setting  aside  Lease.   ' 

Deolabe  that  the  lease  dated  &c.,  of  the  charity  lands  in  the  plead- 
ings mentioned,  called  the  H.,  for  the  term  of  99  years,  granted  in 
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pursuance  of  the  agreement  dated  &c.,  is  void,  and  order  and  adjudge 
the  same  accordingly ;  And  Let  the  Def ts  deliver  up  the  said  lease  to 
the  relators,  M.  and  A.,  churchwardens  of  the  said  parish  of  E.  M.,  to 
be  cancelled;  And  Let  the  said  Defts,  B.  and  H.,  deliver  up  possession 
of  the  said  charity  lands,  with  the  appurtenances,  and  all  other  the 
premises  comprised  in  the  said  lease,  to  the  said  M.  and  A.,  as  such 
churchwardens  as  aforesaid ;  And  Let  an  account  be  taken  of  the  rents 
of  the  said  lands  and  premises  accrued  due  since  &c.,  and  which  have 
been  received  by  the  said  Def  ts,  or  by  any  other  person  or  persons,  by 
their  or  either  of  their  order,  or  for  their  or  either  of  their  use,  and  in 
case  it  shall  appear,  upon  taking  the  said  account,  that  the  said  Defts, 
or  any  or  either  of  them,  have  been  in  the  occupation  of  any  part  of 
the  said  lands  and  premises  since  &c.,  or  if  it  cannot  be  ascertained 
what  rents  have  been  received  in  respect  of  such  lands,  the  said  Defts 
are  to  be  charged,  in  taking  the  aforesaid  account,  according  to  a 
valuation  to  be  set  thereon,  having  regard  to  what  is  a  reasonable  rent 
to  be  paid  by  the  said  Defts  during  such  time ;  And  Let  the  said  Defts 
be  charged  therewith. — Order  for  payment,  and  inquiry  as  to  and 
delivery  of  ''  deeds,  documents,  books,  accounts,  evidences,  or  writings 
belonging  to  the  said  lands,"  and  as  to  costs. — A,  G.  v.  Sir  O.  H.  F. 
Berkeley  and  Wife  and  Lard  Hotham^  M.  E.,  12  June,  1823,  A.  1913; 
S.  C,  eub  nam.  A.  O.  v.  Hatham,  T.  &  E.  220,  221. 


.  5.  The  like — where  a  Souse  which  the  Minister  had  a  Right  to 
occupy  has  been  Leased  without  his  Sanction, 

Declabb  that,  having  regard  to  the  declaration  of  trust  contained  in 
the  indenture  dated  &c.,  in  the  pleadings  mentioned,  the  agreement 
for  a  lease,  dated  &c.,  in  the  pleadings  mentioned,  to  the  Deft  L,  was 
improperly  made,  and  ought  to  be  set  aside  and  be  delivered  up  to  be 
cancelled,  and  order  and  adjudge  the  same  accordingly ;  And  I'Ct  the 
Deft  L,  on  or  before  &c.,  deliver  up  possession  of  the  house  in  the 
pleadings  mentioned  to  the  Pits  &c.,  as  trustees  of  the  said  indenture. 
—Defts  to  pay  Pit's  costs.— Ward  v.  Hipwell,  V.-O.  8.,  12  March,  1862, 
B.  533 ;  S.  a,  3  Giff.  547  ;  8  Jur.  N.  8.  666. 

For  order  restraining  minister,  who  had  been  duly  dismissed,  from  officiat- 
ing, &o.,  see  Cooper  v.  Gordon,  V.-O.  S.,  28  May,  1869,  A.  1400,  sup.  Vol.  L 
pp.  722,  723 ;  8.  (7.,  8  Eq.  249. 


6.  College  declared  Trustee — Increased  Income  apportioned  amongst 

the  Charities. 

[Property  then  producing  £250  per  annum  was  given,  as  to  £243 :  14«.  8d., 
among  certain  specified  objects,  and  as  to  the  remainder  (£6 : 5«.  4(2.)  testa- 
tor's will  was  that  it  should  be  from  time  to  time  bestowed  in  such  charitable 
uses  as  **  my  supervisors  shall  think  fit."] 

<<D£CLABE  that  the  lands  and  funds  now  in  the  possession  of  the 
college  as  trustees  or  supervisors  of  P/s  will,  except  &c.,  are  subject 
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to  the  trusts  of  the  said  will,  and  that  the  schoolhouse  and  other  houfies 
situate  in  F.,  together  with  the  income  arising  from  such  part  thereof 
as  shall  not  be  occupied  for  the  purposes  of  the  school,  and  the  lodg- 
ings of  the  master  and  usher,  are  applicable  exclusively  to  the  purposes 
of  the  said  will. — ^Inquiry  what  the  property,  other  than  the  property 
in  F.,  now  consists  of,  and  in  whom  the  same  is  now  vested. — Declare 
that  the  whole  income  of  such  property,  after  setting  apart  a  proper 
sum  to  answer  contingencies,  ought  to  be  divided  amongst  the  several 
objects  mentioned  in  the  said  will ;  and  that,  in  the  distribution  of  the 
income  among  such  objects,  the  master  and  fellows  are  entitled  to 
apply,  to  such  charitable  objects  as  they  think  fit,  such  share  of  the 
said  income  as  shall  bear  to  the  whole  thereof  the  same  proportion  as 
the  sum  of  £6 :  5^.  Ad,  bears  to  the  sum  of  £250.'' — Beference  to 
approve  scheme,  Forms  1  or  2,  sup,  p.  1283. — A.  G.  y*  Caius  Coll., 
M.  E.,  31  May,  1837,  A.  631 ;  2  Keen,  150,  170. 

For  decree  declaring  a  city  co.  trustees  of  devised  lands  for  a  school, 
and  directing  a  scheme,  see  A,  (?.  v.  Skinnera*  Co.y  L.  C,  22  Nov.  1821,  A. 
1249;  Jac.  629;  2  Buss.  425;  and  for  the  order  on  further  consideration 
declaring  the  co.  entitled  beneficially  to  the  surplus  rents  of  other  property, 
after  making  certain  payments  to  almsmen,  &c.,  and  for  repairs,  S,  C., 
3  April,  1827,  A.  1241 ;  2  Russ.  447. 

.  For  declaration  that  the  whole  estate  was  given  for  charitable  purposes, 
including  increased  rents,  that  a  certain  piece  of  land  was  not  part  of  the 
charity  lands,  and  that  the  boimdary  thereof  ought  to  be  ascertained,  and 
the  rents  apportioned,  see  A,  (?.  v.  Waxchandlers'  Co,,  L.  B.  6  H.  L.  14. 


NOTES. 
SETTIKG  ASIDE  LEASES  OF  CHABITT  ESTATES. 

The  right  of  the  A.  G.  to  question  an  improvident  lease  was  barred  after 
twenty  years  by  the  Beal  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27) 
(now  twelve  years :  B.  P.  L.  Act,  1874  (37  &  38  V.  c.  57),  s.  1) :  Magd,  Coll. 
Ox,  V.  A,  G,,  6  H.  L.  C.  189 ;  26  L.  J.  Ch.  620 ;  3  Jur.  N.  S.  675 ;  A,  G,  v. 
Davey,  4  D.  &  J.  136,  reversing  S,  C,  19  Beav.  521 ;  A,  G.y,  Payne^  27 
Beav.  168 ;  Magd.  ffosp,  v.  KnoitSy  4  App.  Ca.  324 ;  but  if  a  tenancy  haa 
been  created  by  payment  of  rent,  the  statute  does  not  run  until  the  last 
payment :  8,  C;  Bunting  v.  Sargent^  13  Ch.  D.  330 ;  and  the  poor  of  a  parish 
are  a  **  class  of  persons  "  within  the  meaning  of  the  Act :  Tudor,  295 ;  and 
see  A,  G.Y,  Bristol,  2  J.  &  W.  321. 

The  burden  of  proving  a  charity  liBase  fair  lies  on  the  lessee ;  and  a  hus- 
bandry lease  of  charity  lands  for  ninety-nine  years  at  a  fixed  rent  cannot 
stand:  A.  G,y.  Hall,  16  Beav.  388. 

On  setting  aside  a  lease  by  trustees  of  a  charity,  the  Court  directs  it  to  be 
cancelled  in  toto,  and  will  not  reserve  to  the  lessee  the  benefit  of  the  cove- 
nants :  A,  G,Y.  Morgan,  2  Buss.  306. 

Allowances  will  be  made  for  lasting  improvements:  A,  G.  y.  Gains,  11 
Beav.  63 ;  but  improvements  cannot  be  allowed  for  without  an  account  of 
back  rents :  A,  G,  v.  Magd,  Coll,  18  Beav.  223,  255 ;  v.  Davey,  19  Beav.  521. 

And  the  accoxmt  being  carried  back  to  the  accruer  of  Def  t*s  title,  improve- 
ments were  allowed  for  from  that  time,  and  no  costs :  S,  C,  And  see  A,  G, 
V.  WaxcJiandlers*  Co.,  L.  B.  6  H.  L.  1. 

In  A,G,  V.  Pretyman,  8  Beav.  316,  leave  was  given  to  the  lessee,  not  a  party, 
to  attend  the  inquiry  whether  proceedings  should  be  taken  for  setting  aside 
the  lease. 

In  Jones  y.  Powell,  4  Beav.  96,  trustees  of  an  underlease  of  charity  property 
were  authorized  to  apply  to  Parliament  for  compensation  clause  in  Street 
Improvement  Act  . 
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As  to  building  leases  of  charity  property,  see  A,  (?.  y.  Foord,  6  Beay.  288; 
Be  Cross,  27  B^y.  692 ;  and  as  to  leases  of  charity  lands,  A,  G»  y.  Kerr^ 
2  Beay.  420 ;  3  Beay.  427.  n. ;  et  svp.  p.  1322 ;  y.  S.  Sea  Co,,  4  Beav.  463 ; 
V.  Pargeter,  v.  Foord,  6  Beav.  160,  288 ;  y.  Olyn,  12  Sim.  84 ;  y.  Filgrim, 
12  Beay.  67  ;  y.  Wyggeston  Hosp.,  lb,  113. 

A  scheme  settled  in  1866  was  amended  by  striking  out  a  clause  as  to 
granting  building  leases  with  the  consent  of  the  Commrs  for  ninety-nine 
years  abeoluto,  or  for  twenty-one  years  with  a  covenant  for  perpetual  renewal 
on  payment  of  fine,  leaving  the  granting  of  leases  to  be  governed  by  the 
Charitable  Trusts  Act,  1863,  s.  21 :  Be  Henry  Smith's  Char.,  20  Ch.  D.  616, 
C.  A. 

Trustees  of  a  charity  were  allowed  to  grant  leases  according  to  a  model 
form  appended  to  the  order  without  reference  to  Chambers :  A,  O.  y.  Christ 
Church,  Oxford,  3  Giff.  614. 

A  Corp.  may  sue  to  set  aside  transactions  fraudulent  against  it,  though 
effected  in  its  name  by  members  of  the  governing  body,  and  the  right  is  not 
affected  by  the  A.  G.  also  having  power  to  call  them  in  question  :  A,  G.y, 
Wilson,  C.  &.Ph.  1. 

As  to  the  liability  of  a  municipal  corp.  to  compensate  for  a  charity  estate 
alienated,  and  to  account  for  the  rents,  see  J .  0,y,  East  Betford,  2  My.  &  K. 
85 ;  V.  Corp,  of  Leicester,  9  Beav.  646,  a  case  of  a  new  mumcipal  corp. ;  and 
as  to  costs,  S.  C. ;  and  their  duty  to  give  every  information.  A,  G,  y.  East 
Betford,  sup, ;  but  the  form  of  the  decree  was  not  approved  in  ^.  G,y,  Corp. 
of  Newark,  1  Ha.  398. 

An  account  of  rents  which  have  been  misapplied  without  any  fraudulent 
intention  will  not  be  carried  back :  S,  CC,  A,  G,  y.  Newbury,  3  My.  &  K. 
647  ;  v.  Drapers*  Co.,  4  Beav.  67  ;  v.  Waxchandlers*  Co.,  L.  E.  6  H.  L.  14,  23 ; 
etv.  inf.;  Lewin,  1148;  and  as  to  the  Scotoh  law,  Ld.  Adv,  v.  Drysdale, 
L.  R.  2  Sc.  368. 

Where  the  minister  had  the  option  of  occupying  a  house,  a  lease  of  it 
without  his  sanction  was  set  aside  with  costs :  Ward  v.  Hipwcll,  3  Giff.  647 ; 
8  Jur.  N.  S.  666;  et  sup.  Form  6. 

The  Court  refused  to  allow  future  renewals  on  beneficial  terms,  according 
to  previous  custom ;  but  regard  was  had  to  any  expenditure  by  lessees  on 
faith  of  renewal .  A.G.y.  St,  JohrCs  Hospital,  Bath,  1  Ch.  92 ;  14  W.  R.  237 ; 
36  L.  J.  Ch.  207 ;  and  see  -4.  G.  v.  Wyggeston  Hospital,  12  Beav.  113. 

A  conveyance  by  the  trustee  of  a  private  chapel  to  the  Church  Building 
Commrs  was  set  aside  as  a  breach  of  trust  after  consecration  and  assignment 
of  a  district :  A.G.y.  Bp.  of  Manchester,  3  Eq.  436 ;  but  a  power  in  a  majority 
of  the  trustees  to  transfer  the  school  to  a  school  board  was  no  objection  to  thel 
exercise  by  the  Charity  Commrs  of  their  power  to  appoint  new  trustees :  Be 
Bumham  Nat,  Sch,,  17  Eq.  241. 

A  direction  to  lease  to  wife's  kindred  for  ever  at  two-thirds  of  true  value 
was  held  void  as  a  perpetuity,  and  the  charity  took  discharged  of  it :  ^.  0^. 
V.  GreenhiU,  33  Beav.  193 ;  9  Jur.  N.  S.  1307;  3  New  Rep.  236;  and  see 
A.  G,  Y.  Abp,  York,  17  Beav.  495. 

Leases  of  charity  lands  cannot  be  made  in  reversion  after  more  than  three 
years,  nor  on  a  fine,  nor  for  lives,  nor  for  more  than  twenty-one  years, 
without  the  authority  of  Parliament,  or  of  the  Court,  or  the  sanction  of  the 
commrs:  Chuit.  T.  Amendment  Act,  1855  (18  &  19  V.  c.  124),  s.  29;  and 
covenante  to  renew,  so  as  to  exceed  the  proper  term,  are  void;  and  see 
13  Eliz.  c.  10;  14  Eliz.  ell;  18  Eliz.  c.  11 ;  Tudor,  Char.  262. 

This  does  not  apply  to  leases  under  a  scheme  or  special  power  (sect.  39), 
nor,  semble,  to  contracte  made  before  the  Act :  Moore  y.  Clench,  1  Ch.  D.  447. 

A  lease  for  more  than  twenty- one  years,  made  without  the  required 
consent,  does  not  enure  for  any  purpose,  but'  is  absolutely  void :  Bp.  of 
Bangor  v.  Parry,  (1891)  2  Q.  B.  277. 

A  lease  of  land  to  parish  officers  to  enable  them  to  perform  their  statutory 
obligations  by  providing  a  workhouse  is  a  lease  for  a  chariteble  use,  and 
the  Poor  Law;  Amendment  Act,  1844  (7  &  8  V.  c.  101),  s.  73,  only  cures 
defect  of  enrolment  in  such  a  case :  Webster  v.  Southey,  36  Ch.  D.  9. 

A  charitable  society  incorporated  by  statute  is  a  hospital  within  13  Eliz. 
c.  10,  and  cannot  grant  a  lease  for  more  than  twenty-one  years  and  such 
lease  is  void  ab  initio  and  not  merely  voidable :  Magdalen  Hospital  y.  KnottSf 
4  App.  Ca.  324 ;  a£anning,  8  Ch.  D.  709,  C.  A. 
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The  powers  conferred  by  the  Agricultural  Holdings  (England)  Act,  1863, 
on  a  landlord  in  respect  of  char^;ing  the  land  are  not  to  be  exercised  by 
trustees  for  ecclesiastical  or  charitable  purposes  except  with  the  pieyious 
approyal  in  writing  of  the  Charity  Commrs :  46  &  47  Y.  c  61,  s.  40. 


nCPROFEB  ELECTION  OF  OBJECTTS  OF  CHABITr. 

Objects  of  charity  selected  honct  fide^  but  on  an  erroneous  construction  of 
an  old  scheme,  were  not  removed :  Re  Storie^  2  D.  F.  &  J.  529  ;  but  votes 
given  (after  notice^  to  an  unqualified  candidate  were  held  to  have  been 
Sirown  away,  and  tne  opposing  candidate  was  held  duly  elected :  EtheringUm 
Y.  TTiTaon,  20  Eq.  606  (reveraed  on  the  main  point,  I  Ch.  D.  160,  C.  A., 
V,  in/.).  SecuBy  where  no  express  notice  of  the  disqualification  was  given  to  the 
electors :  Reg.  v.  Tewkesbury,  L.  £.  3  Q.  B.  629. 

Where  the  scheme  directed  a  competitive  examination,  and  preference, 
coeterU  paribus,  to  sons  of  freemen,  an  election  of  the  son  of  a  freeman  in 
preference  to  a  candidate  who  had  passed  a  better  examination  was  set  aside : 
Re  Nettle' a  Char,,  14  Eq.  434.  **A  parishioner"  means  merely  a  person 
occupying  premises  rated  to  the  parish :  EtheringUm  v.  Wilson ,  1  Ch.  D.  160, 
C.  A. ;  and  see  Shaw  v.  Thompson,  3  Ch.  D.  233 ;  Lewin,  89,  613 ;  Tudor, 
Char.  104,  208,  867  et  seq. 


BREACH  OF  TBU8T — REMOYINa  TRUSTEES  OF  CHARITIES. 

The  holders  of  funds  as  to  which  certain  trusts  are  (by  statute)  to  arise 
upon  the  election  of  a  new  councU,  not  yet  elected,  may  be  restrained  from 
committing  breaches  of  the  trusts,  though  in  futuro,  and  from  imperilling 
the  funds :  A,  Q.  y.  AspinaU,  2  My.  &  Cr.  613. 

As  to  redress  against  trustees  of  charities  for  breaches  of  trust,  see  Lewin, 
Ch.  xxxi.  s.  4,  p.  1139  et  seq. 

New  trustees  of  a  dissenting  chapel,  appointed  at  the  instance  of  seoeders, 
were  removed,  and  an  action  of  ejectment  restrained:  Newsome  y.  Flowers, 
30  Beav.  461 ;  10  W.  E.  26,  et  sup.  Vol.  I.  pp.  722,  723. 

Trustees  of  a  chapel  will  be  removed  if  they  hold  opinions  contrary  to  those 
which,  under  the  trusts,  ought  to  be  taught  in  the  cnapel :  A.G.y,  Pearson, 
y.  Shore,  7  Sim.  309,  316 ;  and  see  A.  O,  v.  Anderson,  bl  L.  J.  Ch.  543,  550. 

A  trustee  who,  contrary  to  the  scheme,  was  lessee  of  part  of  the  land  was 
ordered  to  give  up  his  lease  or  resign  the  trusteeship :  Foord  y.  Baker, 
27  Beav.  193. 

Objections  to  a  person  which  would  prevent  the  Court  from  appointing  him 
a  trustee  may  not  oe  sufficient  ground  for  removing  him :  A,U.y*  Clapham, 
10  Ha.  613. 

Trustees  who  had  acted  bond  fide  were  not  removed,  though  they  had  com- 
mitted great  errors  and  misapplied  the  funds  :  A,  0,y,  Caius  CoiL,  2  Keen, 
150 ;  and  as  to  not  interfering  with  the  will  of  the  founder  as  to  trustees, 
8.  a 

Although  under  the  Municipal  Corps.  Act  {v,  inf.  p.  1327)  the  Court 
could  control  the  governors  of  a  corporate  charity  as  such,  it  had  no  inherent 
power  to  do  so,  but  could  always  do  so  '*  so  far  as  they  are  to  be  considered 
trustees  of  the  revenue"  :  A.  G.y^  Govs,  of  Foundling  ffosp.,  2  Yes.  J.  47  ; 
Es^,  Kirkhy  Ravensworth  Hasp,,  15  Ves.  314;  Mayor  of  Colchester  y.  Lowten, 
1  y.  &  B.  246 ;  or  when  makmg  a  fraudulent  use  of  tiieir  powers  as  visitors 
or  governors :  8,  C, ;  and  mi^t  divest  them  of  their  trust  for  an  abuse  of 
it:  A.  G.  y.  E.  Clarendon,  17  Yes.  491,  499. 


TAEINa  ACCOUNTS  AQAINBT  CHARITY  TRT78TEES. 

As  to  the  A.  G.'s  power  to  sanction  a  compromise,  see  A,  G,y,  Boucherett, 
25  B|eay.  116;  and  as  to  carryiag  back  accounts  against  the  trustees  of  a 
charity  who  have  misapplied  the  funds,  or  the  recipients  of  the  funds,  and 
arrangements  with  the  A.  G.,  see  A,G.y.  Corp.  of  Newbury,  3  My.  &  K.  647 ; 
y.  Brettingham,  3  Beav.  91;  v.  Pretyman,  4  Beav.  462;  v.  Drapers^  Co., 
4  Beav.  67 ;  6  Beav.  382 ;  10  Beav.  558 ;  Lewin,  1148 ;  and  as  to  costs  and 
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useless  aoooonts,  see  S.  CC,  4  Beay.  71;  A,  O,  y.  Chris f$  Hosp,^  Ih.  73; 
y.  SJiearmany  2  Beay.  104 ;  and  as  to  the  periods  for  directing  account  of 
back  rents,  y.  Davey^  19  Beav.  521. 

The  Court  will  not  make  trustees  who  haye  acted  fairly  and  honestly,  but 
erroneoudy,  account  for  rents  receiyed  before  information  filed  (writ  issued) : 
A.  G.  y.  Waxchandl€r9'  Co,,  L.  R.  6  H.  L.  1,  14,  23;  y.  Cairn  ColL,  2  Keen, 
150,  166;  y.  Drapers'  Co.,  4  Beay.  67  et  sup.  p.  1326. 

And  as  to  charging  with  annual  rests,  see  ^.  0,  y.  Solly ,  2  Sim.  518,  and 
cases  there. 

Charity  trustees  may  pass  their  accounts  in  a  suit  against  the  A.  G.,  as  on 
information  by  him :  Chriafs  Ho&p,  y.  A,  G.,  5  Ha.  257. 

The  members  of  a  committee  formed  to  receiye  yoluntary  subscriptions  for 
charitable  purposes  are  not  trustees  but  agents,  and  an  action  for  an  account 
by  some  of  them  against  the  others  cannot  be  maintained :  Strickland  y. 
Weldon,  28  Ch.  D.  426. 

As  to  thepower  of  the  Charity  Commrs  to  require  accounts  from  trustees 
under  the  Charitable  Trusts  Acts  (1853,  s.  10;  1855,  s.  6),  see  Tudor,  Char. 
471,  537. 


APPLIOATION  OP  FUNDS. 

Subscription  out  of  funds  of  a  charity  (for  support  of  a  guild  and  its 
poorer  brethren)  towards  building  a  charity  school,  in  return  for  right  of 
admission  of  boys,  was  no  misapplication :  Anderson  y.  Wrights  of  Glasgow, 
12  L.  T.  805,  H.  L. 

Property  held  for  repair  of  a  chapel,  and  surplus  for  the  poor,  could  not  be 
applied  in  rebuilding,  though  the  cnapel  was  dilapidated,  and  the  income  had 
greatly  increased  :  Re  Booth,  14  W.  K.  761, 

Sale  of  Consols  belonging  to  a  charity  for  purpose  of  reinyestment  was 
ordered :  Be  Clergy  Orphan  Cor^.,  18  Eq.  280. 

An  order  was  mJade  for  inyestmg  proceeds  of  charity  lands  and  payment  of 
interest  to  secretary  for  time  being,  there  being  no  treasurer :  lie  Codrington*s 
Char.,  18  Eq.  658. 

Purchase-money  (in  Court)  of  freeholds  was  inyested  in  leaseholds  at  the 
request  of  the  trustees :  Be  Behohoth  Chapel,  19  Eq.  180. 

Charity  trustees  may  now  inyest  the  funds  in  real  securities,  legal  or 
equitable :  33  &  34  Y.  c.  34,  ss.  1,  3 ;  but  if  the  equity  of  redemption  is  fore- 
closed or  otherwise  barred,  the  land  is  to  be  held  upon  trust  for  immediate 
sale :  sect.  2. 

A  Corp.  holding  funds  for  charitable  purposes  were  held  to  be  trustees 
within  the  meaning  of  the  Trust  Inyestment  Act,  1889  (52  &  53  Y. 
c.  32):  Be  Manchester  Boyal  Infirmary;  The  Same  y.  A.  G.,  43  Ch.  D.  420. 
That  Act  is  now  replaced  by  the  Trustee  Act,  1893 :  v,  sup,  pp.  1182, 1183. 

Where  the  funds  of  two  charities  had  been  mixed  together,  but  part 
which  could  be  traced  as  belonging  to  one  of  them  had  been  inyested  in  land 
which  had  much  increased  in  yalue,  the  profit  was  to  be  attributed  to  the 
whole  trust  and  apportioned  accordingly:  ProvJof  Edinhurgh  y.  Ld.  Adv., 

4  App.  Ca.  823. 

Aj3  to  controlling  the  application  of  the  funds  of  mimicipal  corps,  under 

5  &  6  W.  lY.  c.  76,  s.  92  (now  repealed),  see  A.  G.  y.  Mayor  of  Liverpool, 
1  My.  &  C.  171,  200 ;  y.  Mayor  of  Wigan,  5  D.  M.  &  G.  52  ;  Beg.  y.  Mayor  of 
Sheffield,  L.  R.  6  Q.  B.  652 ;  Beg.  y.  Corp.  of  Liverpool,  21  W.  R.  674 ; 
Tudor,  Char.  197  et  seq. ;  and  under  Municipal  Corps.  Act,  1882  (45  &  46  Y. 
c;  50),  s.  140;  see  A.  G.  y.  Swansea  Corp.,  (1898)  1  Ch.  602;  Tynemouth 
Corp.  V.  A.  G.  (1899),  A.  C.  293,  H.  L. 

-  WHEN  INCREASSD  BENTS,  ETC.,  BELONG  TO  THE  CHABITT. 

These  cases  are  of  two  kinds:  1.  Where  a  testator  deyises  land  to  a 
Corp.,  or  an  indiyidual,  and  afiSxes  to  the  deyise  a  condition  that  the  deyisee 
shall  make  certain  payments  to  some  object  of  the  testator*s  bounty — there 
the  land  and  all  accretions  belong  to  the  deyisee,  and  he  is  bound  to  make 
the  payments.  2.  Where  the  land  is  deyised  on  trust  to  apply  the  rents  in 
a  pi^ticidar  maimer,  under  which  two  questions  may  arise :  (a)  are  all  the 
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rents  disposed  of ;  (b)  if  not,  does  the  surplus  belong  to  the  devisee  or  to  the 
other  objects  mentioned  in  the  devise :  A,  G.  y.  Waxchandlers*  Co.^  L.  H.  6 
H.  L.  1,  19. 

The  question  is  always  one  of  the  intention  of  the  donor:  id.  p.  9 ;  A,  G. 
V.  Bristol,  2  J.  &  W.  317,  318 ;  Mayor  of  South  Molton  v.  A,  G.,  5  H.  L.  0. 
1,  31.     See  the  authorities  reviewea  there  by  Lord  St.  Leonards. 

In  a  case  within  the  first  class,  the  objects  of  bounty  can  never  claim 
more  than  the  exact  sum  charged :  A.  G,y.  Windsor^  8  H.  L.  0.  369 ;  and  it 
ifl  not  ground  for  an  action  that  the  devisees  have  dealt  improperly  with 
part  of  the  land,  leaving  ample  for  satisfying  the  charitable  purposes :  Mayor 
of  South  MoUon  v.  A,  G.,  5  H.  L.  0.  27. 

If  the  rents  which  represent  the  estate  *'  are  given  in  certain  proportions 
so  as  to  exhaust  the  whole  of  the  present  rents,  and  if  no  one  is  entitled  to 
be  benefited  more  than  another  beyond  that  which  is  specifically  ^ven, 
that  is  a  representation  of  the  estate  itself  in  those  proportions ;  and  if  the 
rents  increase,  each  recipient  wiU  have  his  proportion  mcreased  accordingly  '* : 
S.  C,  5  H.  L.  C.  31,  32,  per  Lord  St.  Leonards. 

As  to  how  far  the  doling  out  by  a  donor  of  the  exact  amount  of  rent,  and 
so,  in  effect,  disposing  of  the  whole  rent  in  those  particular  proportions,  is  a 
devotion  of  the  increased  rents  to  charity,  see  A,  G,y.  BrUtol,  2  J.  &  W. 
318 ;  Mayor  of  South  Molton  v.  A.  G.,  5  H.  L.  0.  37 ;  A.  G,  v.  Drapers*  Co., 
4  Beav.  67. 

In  Merchant  Taylors*  Co,,  6  Ch.  512,  the  increase  went  to  the  charity.  In 
these  cases  the  Court  will  not  follow  back  rents  received  bond  fide  before  the 
filing  of  the  information  (issue  of  the  writ) :  ^.  0^.  v.  Waxchandler$*  Co.,  L.  B. 
6  H.  L.  14,  23,  et  aup.  p.  1325. 

In  A.G.  V.  Jeaua  Colt,  Oxford,  29  Beav.  163,  testator  gave  land,  then  rented 
at  1421,  17«.  a  year,  to  Jesus  College  for  providing  108/.  a  year  in  exhibitionp, 
&c.,  and  gave  30/.  a  year  to  the  schoolmaster  and  scholars  at  B.,  and  the 
remaining  4/.  17«.,  a  house  worth  3/.  12«.  a  year,  and  1/.  oa.  for  a  school  and 
repairs.  The  increased  rents  were  apportioned  between  the  college  and  the 
school  in  the  proportion  of  138/.  and  4/.  17*.  respectively  to  142/.  lis. :  and 
see  A.  G,Y.  Caius  Coll,,  Form  6,  aup.  p.  1323. 

If  an  income  equal  to  the  whole  of  the  rents  at  that  time  is  given  to  a 
charity  it  takes  the  increase :  A.  G.  v.  Corp.  of  Beverley,  6  H.  L.  C.  310 ;  6D. 
M.  &  G. 256, 265,  269;  15  Beav.  540 ;  ^.  G.  v.  Dean,  &c,  of  Windsor,  8  H.  L.  C. 
369  ;  6  Jur.  N.  S.  833  ;  24  Beav.  679,  691,  715 ;  in  such  cases  the  rule  is  to 
apportion  the  accretions  between  the  different  objects  jwo  rata,  but  the  Court 
has  discretion,  and  may  increase  one  and  not  another :  A.  G.  t.  Marchanty  3 
Eq.  424 ;  a  surplus  undisposed  of  points  to  an  intent  to  benefit  the  donee,  stall 
more  if  liable  to  loss,  or  to  a  charge  before  his  interest  begins  ;  the  donor's 
acts  at  the  time  are  important  on  uie  construction  of  the  gift,  but  the  donee's 
only  as  showing  his  intent  in  accepting,  and  the  donee  being  a  chaxity,  not 
a  trading  Corp.,  varies  the  case:  A.  G.  y.  Trinity  Coll.,  24  Beav.  383,  392, 
398,  400. 

In  M.  of  South  MoHon  v.  A.  G.,  o  H.  L.  C.  1 ;  18  Jur.  435;  14  Beav.  357, 
the  Corp.  took  the  increased  rents :  and  see  Be  Ashton,  27  Beav.  115. 

The  surplus  income  of  a  charity  for  almswomen  was  applied  for  schoob ; 
for  if  given  to  them  they  would  have  ceased  to  be  almswomen ;  and  if  reve- 
nues of  property,  given  not  for  individual  benefit  but  for  performance  of 
duties,  '*  increase  so  as  to  exceed  a  reasonable  compensation  for  the  duties, 
the  surplus  must  be  applied  to  other  charitable  purposes  "  :  A,  G,y.  Brent- 
wood Sch.,  1  My.  &  K.  376,  394 ;  as  to  the  cy-pres  doctrine,  v.  sup.  p.  1291. 

For  principles  and  instances  as  to  the  application  by  the  Court  of  surplus 
rents,  see  A.G.y.  Smythies,  2 Buss.  &  M.  tl 7  ;  v.  Gascoigne,  2  My.  &  K,  647 ; 
V.  Wilson,  2  Keen,  680;  v.  CordwaineYs'  Co.,  3  My.  &  K.  362,  634;  v.  Fish- 
mongers' Co.,  5  My.  &  C.  11;  V.  Coopers'  Co,,  3  Beav.  29;  v.  Merchant 
Venturers'  Co.,  5  Beav.  338 ;  v.  Drapers'  Co. ;  v.  Grocers'  Co.,  6  Beav.  383, 
526;  Lewin,  172,  173. 
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Sbction  rV. — Gifts  to  Charities  by  Deed  or  "Will. 

1.  Charitable  Legaciea  declared  void  pro  tanto, 

DeciiAbe  that  the  said  testator's  said  will  ought  &c.  [see  Chap. 
XUY., '' ADiONiSTRATioir,"  p.  1467],  except  as  to  so  much  of  the  charity 
legacies  thereby  bequeathed  as  is  directed  to  be  paid  out  of  the  money 
to  arise  by  sale  of  the  testator's  real  and  leasehold  estates,  or  to  come 
out  of  any  mortgages  or  chattels  real  belonging  to  the  test&tor ;  And 
as  to  80  much  of  the  said  charity  legacies  as  is  directed  to  be  paid  out 
of  the  money  to  arise  by  sale  of  the  said  freehold  and  leasehold  estates, 
Declare,  that  the  same  is  void,  as  being  contrary  to  the  Mortmain  and 
Charitable  Uses  Act,  1888. — See  Hayter  ▼.  Goode,  V.-C,  18  March, 
1822,  A.  1353. 

Where  the  testator  died  before  the  Mortmain  and  Charitable  Uses  Act, 
1888  (13  Aug.  1888),  the  reference  will  be  to  the  Charitable  Uses  Act,  173d, 
being  the  statute  of  9  G.  II.  c.  36,  intituled,  **  An  Act  to  restrain  the  disposition 
of  lands,  whereby  the  same  become  unsdienable,"  and  familiarly  known  as 
"  The  Mortmain  Act." 

Neither  this  nor  the  next  form  are  applicable  when  the  testator  has  died 
since  the  Mortmain  and  Charitable  Uses  Act,  1891  (5  Aug.  1891).  As  to  the 
effect  of  that  Act,  v.  inf.  pp.  1338,  1339,  1348. 


2.  The  like— Short  Foim, 

This  Court  doth  Declare  that  the  will  of  the  testator  A.  ought  to  be 
performed  and  carried  into  execution,  except  as  to  any  gifts  for  a 
charitable  purpose  in  the  will  of  the  testator  contained  of  any  real 
estate  or  personal  estate  which  has  arisen  from  or  is  connected  with 
land,  and  order  and  adjudge  the  same  accordingly. — Ee  Balhy  B.  ▼. 
Hockley,  M.  R,  5  Feb.  1876,  A.  188. 

For  order  declaring  a  bequest  to  a  charity  partly  good,  see  Carter  v.  Green, 
3  K.  &  J.  607 ;  Janes  V.  J.,  M.  E.,  19  May,  1774,  A.  664, 


3.  Land  detnsed  to  Charity  directed  to  be  sold — Mortmain  and  Chants 

able  Uses  Act^  1891,  s.  5. 

Inqitiby  as  to  real  estate  devised  by  the  testator  to  or  for  the  benefit 
of  any  charitable  use.  Inquiries  as  to  incumbrances.  Account  of 
what  due  to  incumbrancers  consenting  to  sale.  Inquiry  as  to  priority 
of  incumbrances.  An  inquiry  whether  any  and  what  portion  of  such 
real  estate  is  required  for  actual  occupation  for  the  purposes  of  the 
charity,  and  not  as  an  investment. — ^And  Let  the  said  real  estate  be 
sold  with  the  approbation  of  the  Judge  before  the  —  day  of  —  [one 
year  from  the  death  of  the  testator,  or  such  extended  period  as  the 
Judg^  may  determine]  free  from  the  incumbrances  (if  any)  of  such  of 
the  incumbrancers  as  shall  consent  to  the  sale,  and  subject  to  the 
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inoumbranoes  of  such  of  them  as  ehall  not  consent. — ^And  Let  the 
money  to  arifle  by  the  sale  of  the  said  real  estate  be  paid  into  Court  to 
the  credit  of  this  action.  A,  t.  B,  (1892),  A.  643.  ''  Proceeds  of  sale  of 
real  estate  devised  to  charity/'  and  if  such  money  or  any  part  thereof 
(following  Form  2,  p.  1391). — Liberty  to  apply  as  regards  the  reten- 
tion of  land  certified  to  be  required  for  occupation  as  aforesaid. 

As  to  the  Mortmain  and  Charitable  Usee  Act,  1891,  see  inf.  p.  1338. 

This  form  is  applicable  where  a  testator  has  died  since  the  15th  August,  1891 , 
leaving  a  will  imder  which  a  charity  will  become  entitled  to  "  land."  (As  to 
the  meaning  of  **  land/'  see  inf,  p.  1338.) 


4.  Bequest  for  Building  tchen  Land  should  be  given — Scheme  to  be 

settled  for  Applicatioti  oj-'pr^  meanwhile. 

Am)  it  appearing  by  the  Master's  said  certificate  that  no  land  has 
been  given  or  is  available  for  the  purpose  of  the  residuary  charitable 
gift  contained  in  the  will  of  the  testatrix  S.  C,  This  (hurt  doth  order 
that  a  scheme  for  the  application  cy-pris,  until  such  land  may  become 
available,  of  the  funds  comprised  in  the  said  residuary  charitable  gift 
be  settled  by  the  Judge. — Adjourn  &c. — Liberty  to  apply. — Chamber" 
layne  v.  Brockett^  24  March,  1876,  A.  816  ;  S,  C,  8  Ch.  206. 


5.  Establishing  Charity — Apportioning  Pure  and  Mixed  Personalty 
— Scheme — Further  Order — Supplemental  Suit — Trust  Deed 
established. 

(Testatob  gave  residue  of  personalty,  consisting  partly  of  mort- 
gages, to  charity.  After  decree,  one  of  the  next  of  kin  assigned  her 
interest  in  them  to  the  charity ;  on  this  the  supplemental  bill  was  filed.) 
^*  In  the  original  cause,  Declare  that  the  debts,  funeral  expenses,  and 
legacies  of  C,  the  testator  &c.,  and  the  costs  of  that  cause,  ought  to  be 
paid  out  of  the  testator's  general  personal  estate,  and  out  of  the  money 
secured  by  mortgage,  or  on  other  real  securities,  pro  raid  (rateably), 
except  so  far  as  such  costs  relate  to  any  proceedings  to  be  had  under 
the  directions  hereinafter  given  for  regulating  the  charity  in  question 
or  appointing  new  trustees  thereof,  which  ought  to  be  wholly  paid  out 
of  the  testator's  general  personal  estate." — Tax  all  parties'  subsequent 
costs  of  that  cause ;  Deft  H.  out  of  the  balance  due  from  him  to  retain 
his  own  and  pay  the  other  parties'  costs ;  Defts  D.  &c.,  the  exors,  to  get 
in  the  outstanding  personal  estate. — ''  An  inquiry  how  much  thereof 
and  of  the  other  personal  estate  of  the  testator  not  specifically  be- 
queathed wiU  constitute  principal  and  interest  secured  by  mortgage  or 
other  real  security,  and  how  much  will  constitute  the  general  residue  of 
the  testator's  personal  estate,  exclusive  of  principal  and  interest  secured 
by  mortgage  or  other  real  security ;  And  it  appearing  that  the  testator's 
debtS|  legacies  and  funeral  expenses  have  been  paid  out  of  the  general 
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personal  estate,  Let  the  seyeral  proportions  thereof,  and  also  of  the 
costs  of  the  original  cause  to  be  borne  out  of  the  said  funds  respeo- 
tively,  be  ascertained  and  certified ;  And  Let  the  Deft  T.  assign  the 
trust  vested  in  him  by  the  testator's  will  to  P.,  approved  of  by  &c.,  as  a 
new  trustee  in  his  room ;  And  Declare  that  the  surplus  of  the  testator's 
personal  estate,  exclusive  of  such  part  thereof  as  shall  appear  to  have 
been  secured  by  mortgage,  or  upon  other  real  security,  after  bearing 
the  proportion  of  the  debts,  funeral  expenses,  and  legacies  of  the 
testator,  and  the  costs  hereinbefore  directed  to  be  borne  thereout, 
ought  to  be  applied  for  the  several  charitable  purposes  mentioned  in 
the  testator's  will ;  And  Let  such  surplus  be  retained  by  or  paid  to  the 
Defts,  the  trustees,  to,  for,  and  upon  the  several  charitable  trusts, 
intents,  and  purposes  in  the  testator's  will  mentioned." — Scheme  for 
applying  the  fund,  and  keeping  up  the  number  of  trustees  to  be  settled. 
— '<  And  Declare  that  one  moiety  of  so  much  of  the  testator's  personal 
estate  as  shall  appear  to  have  arisen  from  money  secured  by  mortgage 
or  upon  other  real  security,  after  bearing  the  proportion  of  the  debts, 
funeral  expenses,  and  legacies  of  the  testator,  and  of  the  costs  herein- 
before directed  to  be  paid  thereout,  will  belong  to  the  Deft  D.,  as  one 
of  the  next  of  kin  of  the  testator ;  And  Let  such  moiety  be  paid  to  him 
accordingly ;  And  Declare  that  the  other  moiety  belonged  to  the  Deft 
0.,  as  the  other  next  of  kin :  And,  on  the  supplemental  bill.  Declare 
that  the  deed  of  trust,  dated  &c.,  ought  to  be  established  and  carried 
into  execution ;  And  decree  the  same  accordingly." — ^Tax  all  parties' 
costs  of  that  cause. — ^Inquiry  *'  whether  the  Defts,  the  trustees,  have 
(properly)  incurred  any  and  what  expenses  respecting  the  trust  deed, 
and,  if  so,  the  same  to  be  taxed ;  And  Let  the  costs  and  any  expenses 
(properly)  incurred  by  the  Defts,  the  trustees,  be  paid  out  of  such  part 
of  the  testator's  estate  as,  according  to  the  declaration  made  in  the 
original  cause,  would  have  belonged  to  the  Deft  0. ;  And  Declare  that 
the  residue  thereof,  after  payment  of  such  costs  and  expenses  thereout 
as  aforesaid,  will,  according  to  the  said  trust  deed,  now  be  applicable 
to  the  several  charitable  purposes  mentioned  in  the  testator's  will; 
And  Let  the  same  be  paid  to  or  retained  by  the  said  Defts,  the  trustees, 
to,  for,  and  upon  the  charitable  trusts  &c.,  in  the  will  mentioned." — 
Liberty  to  apply. — A,  Q.  v.  Hurst  {E.  Winchelsea),  M.  E.  2  Dec.  1791, 
A.  487 ;  3  B.  0.  C.  373  ;  2  Oox,  364. 

This  form  was  followed  in  Hophinson  v.  Ellisy  10  Beav.  175.  As  to  cases 
falling  within  tiie  Mortmain  and  Charitable  Uses  Act,  1891,  v.  inf,  pp.  1338, 
1348. 


6.  Scheme  directed^  where  blanks  left  in  Willy  as  to  Pure  Personalty. 

Let  the  order  dated  2  Nov.  1892,  be  reversed.  And  Declare  that 
the  residuary  personal  estate  of  E.  W.,  subject  to  the  life  interest  therein 
bequeathed  to  E.  C,  is,  as  regards  so  much  thereof  as  is  pure  per- 
sonalty, subject  to  a  trust  for  charitable  purposes ;  And  Let  a  scheme 
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for  the  disposal  at  tlie  death  of  E,  0.  of  the  said  bequest  for  charitable 
purposes  be  settled  by  the  Judge. — Costs  (subject  to  such  life  interest) 
out  of  testator's  estate.— i?«  White  {Rev.  E.\  W.  v.  fV.,  C.  A.,  8  Feb. 
1893,  B.  249;  (1893)  2  Oh.  41. 


7.  Gh^ant  to  Charity  declared  Void. 

Declabe  that  the  grant  to  the  charity  is  void  as  being  contraiy  &c., 
the  grantor  having  died  within  twelve  months  after  the  making  of  sudi 
grant. — Amettr,  Sivann,  L.  C,  27  June,  1766,  A.  536. 

For  order  supplying  defective  execution  of  power  in  favour  of  charity,  see 
Sayer  v.  5.,  7  Ha.  390. 

As  to  the  effect  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  on  gifts 
inter  vivoSf  v.  in/,  pp.  1339,  1340. 


8.  Inquiry  whether  Testator  executed  a  Deed  enrolled. 

An  inquiry  whether  the  testator  in  his  lifetime,  and  when,  executed 
any  deed  or  deeds,  enrolled,  pursuant  to  the  Mortmain  and  Charitable 
Uses  Act,  1888,  for  the  purpose  of  carrying  into  effect  any  of  the 
charitable  gifts  purporting  to  be  made  by  his  will,  or  any  codicil 
thereto.-— G'rtftfn  v.  Britten,  L.  JJ.,  4  Aug.  1863,  A.  2510 ;  S,  C,  42 
L.  J.  Ch.  187, 


9.  Order  to  enrol  Deed  after  proper  Time — Mortmain  and  Charitable 

Uses  Act,  1888  (61  8f  52  V.  c.  42),  s.  5. 

Upon  the  application  of  A.  &c.,  the  surviving  trustees  of  the  above- 
mentioned  indenture,  and  upon  hearing  &c.,  it  is  ordered  that  the 
said  indenture  of  conveyance  dated  &c.,  be  enrolled  in  the  Central  Office 
within  six  months  from  the  date  of  this  order,  notwithstanding  the 
time  by  law  limited  for  that  purpose  has  expired. — See  He  Page, 
V.-C.  M.,  5  Aug.  1870,  B.  2378 ;  and  see  note,  inf,  p.  1337. 


10.  Oift  to  Charity  by  Deed  declared  Void. 

'*  Declahe  that  the  charitable  g^ifts  contained  in  the  indentures  dated 
&c.,  are  void  as  being  contrary  to  the  statute  &c.  [Form  1,  p.  1329]. 
And  Declare  that  the  Deft  K.,  the  heir-at-law  of  &c.,  is  now  absolutely 
entitled  to  the  hereditaments  comprised  in  the  said  indentures  of  &c., 
and  subject  to  the  payment  of  the  costs,  charges,  and  expenses  herein-, 
after  directed  to  be  taxed  and  paid. — Discharge  receiver  &c. — Costs  de- 
clared a  charge. — Direction  to  tax  and  pay  costs  out  of  fund  in  Court ; 
deficiency,  if  any,  to  be  raised  by  sale  or  mortgage,  unless  such 
deficiency  shall,  within  one  month  from  the  filing  of  the  taxing 
master's  certificate,  be  paid  by  the  Deft  K. — Liberty  to  apply.— See 


SECT.  TV.']      Gifts  to  Charities  hy  Deed  or  Will.  1333 

Wickham  v.  Marq,  of  Bath,  M.  E.,  4  Nov.  1865,  B.  2592 ;  S,  C,  1  Eq. 
17.  See  notes,  inf.  pp.  1336  ei  seq. ;  Martin  ▼.  Freeman^  58  L.  T.  538 ; 
Churcher  v.  Martin,  42  Ch.  D.  312. 

This  order,  as  entered,  contained  a  direction  for  the  Pits  to  conyev,  but  the 
deed  in  question  being  void,  no  conyeyanoe  is  necessary :  see  Churcher  y* 
MaHin,  42  Ch.  D.  312,  316. 


11.  Gift  to  Charity  poid  under  9  G.  IL  c.  36,  as  to  Realty  or  impure 
Personalty y  hut  Title  of  Seir-at-Law  and  Next  of  Kin  barred  by 
Statutes  of  Limitations, 

The  application  by  originating  summons  dated  &c.  \_for  the  determi^ 
nation  of  the  questions  whether  the  heir-at-law  and  next  of  kin  of  the 
testator  became  entitled  to  his  real  estate  and  impure  personal  estate,  and, 
if  sOf  whether  any  claim  on  their  part  was  now  barred  by  the  operation  of 
the  Statutes  of  Limitations']  ;  Declare  that  all  rights  of  T.  L.  the  aboye- 
named  testator,  T.  H.  L.'s  heir-at-law  and  only  next  of  kin,  according 
to  the  statutes  for  the  distribution  of  the  effects  of  intestates,  and  of 
the  said  James  H.,  who,  by  the  order  dated  25  Jan.  1899,  was  appointed 
to  represent  the  heir-at-law  of  the  testator  and  all  persons  claiming 
under  him  to  be  entitled  to  the  real  estate  for  all  the  purposes  of  this 
action,  and  of  the  Deft  Jonathan  H.  the  legal  pers.  represye  of  the 
said  T.  L.,  have  been  barred  by  the  Statutes  of  Limitations  by  reason 
of  the  possession  of  S.  K.  and  his  representatiyes ;  And  the  Deft 
M.  L.  B.  B.  [^exor  of  S.  K."]  by  his  counsel  admitting  that  the  said 
S.  K.  and  his  legal  pers.  represyes  from  time  to  time  haye  made  no 
claim  to  any  beneficial  interest  in  the  testator's  real  or  personal  estate ; 
Declare  that  the  Pits  Sir  H.  I.,  J.  L.  T.  and  A.  0.  de  E.  [the  trustees 
for  the  Pit  Association'],  are  devisees  and  residuary  legatees  of 
the  testator  T.  H.  L.'s  real  and  personal  estate  subject  to  the  two 
anns  in  his  will  mentioned  conditionally  with  gifts  over ;  And  the 
Pits  by  their  counsel  accepting  the  account  of  the  said  S.  K.,  deceased, 
and  of  his  legal  pers.  represyes  from  time  to  time,  Let  the  Deft  M.  L.  B.  B. 
the  legal  pers.  represye  of  the  said  S.  K.,  convey  and  assign  all  such 
estate  as  may  be  now  vested  in  him  in  the  real  and  leasehold  estates 
now  remaining  subject  to  the  trusts  of  the  will  of  the  testator  to  the 
said  Pits  as  such  devisees  and  residuary  legatees  (subject  to  the  said  anns 
if  still  subsisting)  and  hand  over  the  deeds  and  documents  relating  to 
the  title  of  the  same  (upon  oath  if  required)  to  the  said  Pits,  such  con- 
veyance and  assignment  to  be  settled  by  the  Judge  in  case  the  parties 
differ ;  And  {after  directing  sale  of  certain  stock  and  bonds  and  payment 
thereout  of  costs)  order  that  the  said  real  estate  and  leaseholds  and 
residue  of  the  said  stock  and  bonds  be  held  by  the  Pits  upon  the  trusts 
declared  by  the  will  of  the  testator  concerning  **  The  L.  Bequest." — 
Be  Lacy^s  Estate,  The  Royal  General  Theatrical  Fund  Assoc,  v.  Kydd, 
Stirling,  J.,  17  May,  1899,  B.  2156;  (1899)  2  Oh.  149. 

VOL.  n.  4  E 
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12.  Accounts  of  Personalty  in  Administration  Action^  disHnguislUng 

Pure  from  Mixed. 

Inqttibies  as  to  parties  and  next  of  kin ;  Account  of  testator's  per- 
sonalty— ''  An  inquiry  of  wliat  particulars  the  testator's  said  personal 
estate  consisted  at  the  time  of  his  death,  distinguishing  such  parts 
thereof  as  have  arisen  from  or  are  connected  with  land  (in  England 
and  Wales)  from  the  other  parts  of  his  said  personal  estate :  An 
inquiry  what  were  the  values  of  such  respective  parts  of  the  testator's 
said  personal  estate  at  his  death " ; — ^Accounts  of  debts,  funeral 
expenses,  legacies,  and  annsf  Inquiry  what  parts  of  personal 
estate  outstanding — ''And  Let  the  testator's  personal  estate  not  speci- 
fically bequeathed  be  applied  in  payment  of  his  debts  and  funeral 
expenses  in  a  due  course  of  admon,  and  then  in  payment  of  the 
legacies  and  anns  given  by  his  will,  but  subject  and  without  pre- 
judice to  any  question  whether  any  of  the  charitable  legacies 
given  by  the  testator  are  valid  charitable  bequests,  and,  if  so,  whether 
the  same  or  any  of  them  may  to  any  extent  be  void  under  the  [statute 
applicable,  v,  sup.  p.  1 329]  and  to  the  apportionment  thereof." — Inquiries 
as  to  charitable  institutions  mentioned  in  the  will  [Form  13,  inf. 2- — 
Adjourn  &c. — Mumford  v.  Creswell,  M.  E.,  7  July,  1860,  B.  1631. 
And  see  Kitely  v.  Roberts^  Y.-C.  K.,  10  June,  1858,  A.  1252;  Robinson 
V.  Geldard,  3  Mac.  &  G.  735 ;  3  D.  &  S.  501 ;  Tempest  v.  71,  7  D.  M. 
&  G.  472 ;  and  Clouyh  v.  C,  V.-C.  H.,  5  Dec.  1874,  A.  2949. 

This  form  and  Form  15  inf.  are  not  applicable  where  the  testator  has  died 
since  oth  Aug.  1891 :  v.  inf.  p.  1338. 

For  othor  lOTma  for  distrngmshing  pure  from  mixed  personalty,  see  Seton, 
6th  ed.  p.  1129. 

For  inquiry  if  personalty  was  pure,  if  not,  as  to  the  next  of  kin ;  if  pure, 
to  take  account,  see  Reeve  y.  A,  G.^  Z  Ha.  193. 


13.  Inquiries  as  to  Charities  and  their  Treasurers, 

An  inquiry  what  are  the  several  charitable  institutions  meant  and 
intended  by  the  testator  in  the  residuary  bequests  contained  in  his 
will  lor  in  the  bequests  contained  in  his  will  of  the  ultimate  residue 
of  his  estate] ;  And  who  are  the  present  treasurers  of  such  charitable 
institutions  respectively  ;  And  in  case  there  shall  be  no  such  treasurer, 
then  who  are  the  trustees  or  managers,  or  other  proper  officers  thereof 
respectively,  authorized  to  give  discharges  for  the  said  respective 
bequests. — Farrer  v.  Dain,  V.-C.  K.,  17  July,  1856,  A.  1658;  Blosse 
V.  Rayles,  V.-C.  W.,  18  Jan.  1873,  A.  170. 


14.  Inquiries  as  to  Charities  and  Lands  in  Mortmain, 

As  inquiry  whether  there  were  or  was  at  the  testator's  decease  any 
and  what  ragged  schools  or  ragged  school  established  and  in  operation 
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at  8.  &c.,  and  whether  any  and  wliicli  of  them  are  or  is  still  in  opera- 
tion ;  And  if  so,  what  are  or  is  the  nature  and  constitution  of  such 
charities  respectively ;  An  inqtiiiy  whether  there  was  at  the  testator's 
decease  any  and  what  land  belonging  to  or  rested  in  the  college  in  his 
will  named,  called  M.,  sufficient  and  available  for  the  purpose  of  a 
library  being  built  thereon,  such  inquiries  to  be  without  prejudice  to 
any  question  as  to  the  validity  or  effect  of  any  bequest  contained  in 
the  testator's  vnll  and  codicils,  or  any  of  them. — Barclay  v.  Maskelyne^ 
V.-O.  W.,  25  July,  1857,  A.  1543;  S.  C,  on  further  consideration, 
4  Jur.  K  S.  1294. 

Similar  inquiries  were  directed  in  Sinnett  v.  Herbert^  7  Ch.  232,  and  Cham* 
In'layne  v.  Brockett,  8  Gh.  206;  16  Dec.  1872,  L.  0.  and  L.  JJ.,  A.  3262,  on 
further  conBideration,  and  reserving  subsequent  farther  consideration. 


15.  Declaration  that  Charity  Legacies  ought  to  abate. 

DiaEcnoNS  to  ascertain  values  of  pure  and  impure  personalty,  and 
apportion  debts,  funeral  expenses,  and  costs — ^'  And  Declare  that  the 
charitable  legacies  given  by  the  will  of  the  testator  ought  to  abate,  in 
the  proportion  which  that  part  of  the  testator's  personal  estate  savour- 
ing of  realty  (which  has  arisen  from  or  is  connected  with  land)  bears 
to  the  whole  personal  estate." — ^Inquiry  what  payable  for  principal 
and  interest  in  respect  of  the  charity  legacies  having  regard  to  the 
declaration. — Robinson  v.  Geldard^  V.-C.  K.  B.,  14  July,  1849,  B.  1568, 
3  Mac.  &  O.  735 ;  3  D.  &  S.  501. 


16,  Declaration  as  to  Funds  for  Payment  o/DebtSy  Sfc.,  where  Testator 
has  marshalled  his  Assets  in  favour  of  the  Charity. 

Deolajeub  that  the  real  estate  of  O.,  the  testator  &c.,  is  in  the  first 
instance  chargeable  with  the  payment  of  the  testator's  debts,  legacies, 
and  funeral  and  testamentary  expenses,  and,  in  the  next  place,  that 
the  mixed  personalty  of  the  testator  is  so  applicable  if  such  real  estate 
shall  be  insufficient. — ^Directions  as  to  payment  of  costs  and  carrying 
over  of  funds  in  Court. —  Wills  ▼.  Boumey  L.  C.  for  M.  E.,  26  Nov. 
1873,  B.  2896 ;  S.  C,  16  Eq.  487. 


17.  Extenmn  of  Time  for  Sale  of  Real  Estate — Mortmain  and 

Charitable  Uses  Actj  1891,  s.  5. 

Let  the  time  limited  by  the  order  of  the  —  day  of  — ,  for  the  sale 
of  the  real  estate  thereby  directed  to  be  sold,  be  extended  to  the  — 
day  of  — . 

For  form  of  application,  see  D.  0.  F.  1066. 

4r2 
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18.  Order  authorizing  retention  of  Land — Mortmain  and  Charitable 

Uses  Act,  1891,  «.  8. 

It  appearing  by  the  Master's  certificate  dated  the  —  day  of  — ,  that 
the  real  estate  mentioiied  in  the  —  paragraph  thereof  was  devised  by 
the  testator's  will  to  the  —  Charity,  and  that  the  same  is  required  for 
actual  occupation  for  the  purposes  of  such  charity,  and  not  as  an  in- 
yestmenty  Let  the  said  charity  be  at  liberty,  notwithstanding  the  5th 
section  of  the  Mortmain  and  (^aritable  Uses  Act,  1891,  to  retain  such 
land. 

For  form  of  application,  see  D.  C.  F.  1067. 

19.  Land  devised  on  Trust  for  8ak  held  not  tcithin  Mortmain  and 

Charitable  Uses  Act,  1891,  «.  5. 

The  application  by  originating  summons  dated  &c.  of  the  Pits,  the 
executors  and  trustees  of  the  will  and  codicils  of  the  above-mentioned 
testator  J,  W.,  deceased,  for  the  determination  of  the  question  whether 
the  direction  for  sale  contained  in  the  5th  section  of  the  Mortmain  and 
Gharitable  Uses  Act,  1891,  applies  to  the  lands  and  hereditaments  now 
subject  to  the  trusts  of  the  said  will  and  codicils  or  any  of  such  lands 
and  hereditaments,  and  if  it  does  so  apply,  then  that  the  time  limited 
by  the  same  section  for  the  sale  of  such  of  the  same  lands  and  here- 
ditaments as  yet  remain  unsold  might  be  extended  for  such  period  or 
periods  as  the  Court  should  think  fit,  which  upon  hearing  counsel  for 
the  applicants  and  for  the  Deft  in  Chambers  was  adjourned  &c.,  The 
Court  being  of  opinion  that  upon  the  true  construction  of  the  said  will 
there  is  no  devise  of  land  as  defined  in  sect.  3  of  the  said  Mortmain 
and  Charitable  Uses  Act,  1891,  and  that  therefore  the  direction  for  sale 
contained  in  sect.  5  of  that  Act  does  not  apply  to  any  of  the  lands  and 
hereditaments  subject  to  the  trusts  of  the  said  will  and  codicils,  Doth 
not  think  fit  to  make  any  order  upon  the  said  application,  The  costs  of 
both  parties  of  the  application  to  be  taxed  ai^d  paid  out  of  the  testator's 
estate. — ^See  Re  Wilkinson,  Esam  y.  A,  &.,  Kekewich,  J.,  12  Jan.  1900, 
B.  267. 


KOTSS. 
VAUBITT  OP  GIFTS  BY  DEED  0&  WILL. 

Thoueh  the  declaration  that  the  charitable  derises  or  bequests  are  valid  or 
invalid  nas  sometimes  been  given  in  the  ori^al  judgment  (Forms  1,  2, 
p.  1329),  it  is  more  usual  not  to  give  them  till  the  further  hearing,  when 
all  the  facts  and  particulars  have  b^n  ascertained. 

The  form  of  direction  to  distinguish  pure  and  impure  personal  estate  has 
varied ;  *•  pure "  and  "  impure,"  "  mixed  "  and  "  savouring,  or  partaking  of 
realty,"  have  been  used  mdifferently.  But  the  words  given  in  Form  12, 
swa, — *' which  has  arisen  from  or  is  connected  with  land  in  England  or 
Wales," — are  more  accurate,  and  have  been  approved  by  Turner,  L.  J.,  and 
other  Judges :  see  Re  WatU,  Com/ord  v.  RUioUy  29  Oh.  V.  962. 
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STATUTES  OF  MORTMAIN. 

By  the  Charitable  Uses  Act,  1735  (9  G.  II.  c.  36),  it  was  provided  that  no 
voluntary  gift  of  lands,  or  money,  &c.,  to  be  laid  out  in  lands,  should  be 
valid  unless  by  deed  executed  twelve  months,  and  enrolled  in  Chancery  six 
months,  before  the  donor's  death,  or  by  transfer  of  stock  made  six  months 
before  his  death :  and  see  subsequent  statutes,  m/. 

Bjr  the  Gifts  for  Churches  Act,  1803  (43  G.  III.  c.  108),  by  deed  enrolled, 
or  will  made  three  months  before  death,  land  (five  acres  or  less)  or  personalty 
to  500/.  may  be  given  for  churches,  parsonages,  churchyards,  or  glebe,  &c. : 
Fisher  V.  BHerley,  1  D.  F.  &  J.  643 ;  Girdle8t<m6  v.  Creed,  10  Ha.  480 ;  Ch. 
Building  Soc.  v.  Coles,  5  D.  M.  &  G.  324 ;  Sinnett  v.  Herbert,  7  Ch.  232  ;  Be 
Hendry,  Watson  v.  Bldkeney,  56  L.  T.  908 ;  35  W.  R.  730  (gift  of  200Z.  for 
repair  of  a  diurch  clock  held  good ;  sieus,  gift  for  choir  fund) ;  Be  Vau^han, 
F.  V.  Thomas,  33  Ch.  D.  187  (gift  on  trust  to  apply  income  in  repairmg  a 
churchvard  held  good). 

A  gift  upon  a  secret  trust  for  a  purpose  within  the  statute  is  good :  O'Brien 
Y.  Tyssen,  28  Ch.  D.  372. 

The  proviso  in  the  Act  excepting  from  the  enabling  provisions  thereof 
women  covert  without  their  husbands  is  not  affected  bv  the  Married  Women's 
Property  Act,  1882,  s.  1,  sub-s.  1 ;  so  that  a  gift  for  the  erection  of  a  church 
by  a  married  woman  bv  will  executed  three  months  before  death  was  invalid : 
Be  Smith,  ClemenU  v.  Ward,  35  Ch.  D.  689. 

MOBTMAIN  AND  GHABITABLE  USES  ACT,  1868. 

By  51  &  52  y.  c.  42,  the  statute  of  9  G.  11.  c.  36  is  repealed,  and  by  sect.  4 
evepr  assurance  (which  expression,  by  sect.  10,  includes  testamentary  dis- 
position^ of  land — f .  c,  in  England  or  Wales,  for  tite  Act  does  not  extend  to 
Scotland  or  Ireland  (see  sect.  11^— or  of  personal  estate  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  oenefit  of  any  charitable  uses  is  void  unless 
made  in  accordance  with  the  requirements  of  the  Act,  i.e.,  that  the  assurance 
must  take  effect  in  possession  mimediately  from  the  making  thereof,  and 
must  be  without  any  power  of  revocation,  reservation,  condition,  or  pro- 
vision for  the  benefit  of  the  assuror  or  any  person  claiming  imder  him, 
except  the  following,  viz.,  a  grant  or  reservation  of  a  peppercorn  or  other 
nominal  rent,  or  of  mines,  minerals,  or  any  easement,  covenants  or  pro- 
visions as  to  buildings,  streets,  drainage,  or  nuisances,  a  right  of  entry  on 
non-payment  of  rent  and  stipulations  of  a  like  nature;  but  the  same 
benefits  must  be  reserved  to  persons  claiming  under  the  assuror  as  to  the 
assuror  himself.  If  the  assurance  is  of  land  or  personal  estate,  other  than 
stock  in  the  public  fxmds,  it  must  be  enrolled  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature  within  six  months  after  its  execution,  and 
must  also,  except  in  the  case  of  copyholds,  be  by  deed  executed  in  the 
presence  of  at  least  two  witnesses.  Where  the  uses  are  declared  by  a 
separate  instrument,  that  instrument,  and  not  the  assurance,  must  be 
enrolled,  but  the  enrolment  must  in  that  case  be  within  six  months  after  the 
making  of  the  assurance. 

If  the  assurance  is  made  in  good  faith  for  full  and  valuable  consideration, 
which  consideration  may  consist  wholly  or  partly  of  a  rent,  rent-charge,  or 
other  annual  payment,  with  or  without  a  right  of  re-entry  for  non-payment, 
the  above  are  the  only  requirements ;  but  in  other  cases  it  is  further  required 
that  the  assurance,  if  of  land  or  personal  estate,  otlier  than  stock  m  the 
public  funds,  must  be  made  at  least  twelve  months  before  the  death  of  the 
assuror,  and  if  of  stock  in  the  public  funds,  must  be  by  transfer  at  least  six 
months  before  such  death.  The  Act  also  contains  provisions  under  which 
the  omission  to  enrol  an  instrument  within  the  requisite  time  may  be 
remedied,  if  such  omission  has  arisen  from  ignorance  or  inadvertence,  or 
through  the  destruction  or  loss  of  the  instrument  by  time  or  accident,  and  if 
also  the  assurance  to  be  validated  was  made  in  good  faith  for  full  and 
valuable  consideration,  to  take  effect  in  possession  without  an3r  power  of 
revocation,  &c.,  except  such  as  is  aulliorized,  and  possession  or  enjoyment  is 
held  under  such  assurance :  sect.  5. 

Assurances  for  the  purposes  only  of  a  ''  public  park,*'  a  **  schoolhouse  '*  for 
an  **  elementary  sdiool,"  or  a  *'  public  museum,^'  as  defined  by  the  Act,  are 
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exempt ;  but  sudi  assuranoes  by  will  or  Toluntary  deed  are  required  to  be 
executed  not  less  than  twelve  months  before  the  death  of  the  testator  or 
assuror,  and  enrolled  in  the  books  of  the  Charity  Commrs  within  six  moDths 
after  the  death  of  the  testator,  or  in  case  of  a  deed,  of  the  execution  of  the 
deed,  and  the  quantity  of  land  assured  by  will  under  the  section  must  not 
exceed  twenty  acres  for  a  park,  or  two  acres  for  a  museum,  or  one  acre  for  a 
school :  sect.  6. 

Assurances  to  or  in  trust  for  any  of  the  universities  and  colleges  of  Oxford, 
Cambridge,  London,  and  Durham,  the  Victoria  University,  or  any  of  the 
colleges  or  houses  of  learning  within  those  universities,  colleges  of  Eton, 
Winuiester,  and  Westminster,  and  Keble    College,  and  also  assuranoes 

S otherwise  than  by  wiU)  made  in  good  faith  for  full  and  valuable  oonsidera- 
ion  to  trustees  on  behalf  of  any  society  or  body  of  persons  associated 
together  for  religious  purposes,  or  lor  the  promotion  of  education,-  art,  litera- 
ture, science,  or  other  like  purposes,  of  land  not  exceeding  two  acres  for  the 
erection  thereon  of  a  building  for  such  purposes,  or  any  of  them,  are  also 
exempted:  sect.  7. 

By  sect.  10,  '*  land'*  includes  tenements  and  hereditaments,  corporeal  and 
incorporeal,  of  whatsoever  tenure,  and  any  estate  or  interest  in  land. 

mobucain  A:En>  chabitable  uses  act,  1891. 

By  54  ft  55  Y.  o.  73,  s.  3,  '*  land,"  as  defined  in  the  Mortmain  and  Charit- 
able Uses  Act,  1888,  is  to  include  tenements  and  hereditaments,  coiporeal 
and  incorporeal,  of  any  tenure,  but  not  money  secured  on  land  or  other 

E arsenal  estate  arising  from  or  connected  with  land,  and  the  definition  of 
nd  contained  in  the  Act  of  1888  is  repealed.  By  sect.  5  it  is  provided  that 
land  may  be  assured  by  will  to  or  for  tne  benefit  of  any  charitable  use,  and 
by  sect.  7,  that  any  personal  estate  by  will  directed  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses  shall  be  held  to 
or  for  the  benefit  of  the  charitable  uses  as  though  there  had  been  no  such 
direction  to  lay  it  out  in  the  purchase  of  land ;  but  by  sect.  9  the  Act  is  only 
to  apply  to  the  will  of  a  testator  dying  after  the  passmg  of  the  Act,  viz.,  the 
5th  of  August,  1891. 

By  sects.  5,  6,  land  assured  by  will  to  or  for  the  benefit  of  any  charitable 
use  must  be  sold  within  one  year  from  the  death  of  the  testator,  or  such 
extended  period  as  may  be  determined  by  the  Court  or  the  Charity  Commrs, 
and  if  not  so  sold  shall,  at  the  expiration  of  the  time  limited  for  sale,  vest 
forthwith  in  the  official  trustee  of  charity  lands,  and  the  Charitv  Commrs 
shall  take  all  necessary  steps  for  the  sale  or  completion  of  the  sale  of  such 
land,  to  be  effected  with  all  reasonable  speed  by  the  administering  trustees 
for  the  time  being  thereof,  and  for  this  purpose  the  Commrs  may  make  any 
order  under  their  seal,  directing  such  trustees  to  proceed  with  the  sale  or 
the  completion  of  the  sale  of  the  said  land,  or  removing  such  trustees  and 
appointmg  others,  and  may  provide  by  such  order  for  tne  payment  of  the 
proceeds  of  sale  to  the  officiu  trustees  of  charitable  funds  m  trust  for  the 
charity,  and  for  the  payment  of  the  costs  and  expenses  incurred  by  the 
administering  trustees  in  or  connected  with  the  sale ;  and  by  sect.  8,  the 
High  Court,  or  any  Judge  thereof  sitting  at  Chambers,  or  the  Charity 
Commrs,  may,  if  satisfied  that  the  land  is  required  for  actual  occupation 
for  the  purposes  of  the  charity,  and  not  as  an  investment,  by  order  sanction 
the  retention  or  acquisition  tnereof. 

The  Act  applies  to  aU  wills  coming  into  operation  after  August  5,  1891, 
and  therefore  a  gift  to  a  charity,  in  a  will  made  before  the  Act,  by  a  testatrix 
who  died  after  it,  of  such  part  of  residue  "  as  may  bylaw  be  given  for  charit- 
able purposes,"  passes  the  whole  of  the  residue :  In  re  Bridger ;  Brompion 
ffoavital/or  Consumption  v.  Lewis,  (1894)  1  Ch.  297,  C.  A. ;   (1893)  1  Ch.  46. 

The  provision  enaoling  the  assurance  of  land  by  will  extends  to  future  as 
well  as  present  interests,  and  a  devise  of  land  to  one  for  life,  with  remainder 
to  a  charity,  is  therefore  good :  Be  Hume,  (1895)  1  Ch.  422,  C.  A. 

The  power  to  extend  time  for  sale  may  be  exercised  generally  and  from 
time  to  time,  and  not  merely  in  respect  to  a  contract  of  sale  made  within  the 
year:  Be  SidehotUm,  (1901)  2  Ch.  1,  C.  A. 

It  has  been  held  that  where  a  testator  devises  land  to  trustees  on  trust  for 
sale  and  to  apply  the  proceeds  to  charitable  purposes,  such  proceeds  are 
within  the  exception  in  sect.  3,  so  that  the  land  need  not  be  sold  within  the 
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year  under  sect.  5 :  Re  Fev,  Philip  Brooking,  Dec.  1893,  noted  in  Marcy's 
Porma  of  Original  Summons,  pp.  57,  58 ;  and  this  has  been  followed  (in  the 
abeenoe  of  argument)  by  Kekewich,  J.,  in  Be  Wilkinson,  Esam  y.  A,  G., 
Jan.  12,  1900,  Form  18,  sup.  p.  1135. 

By  the  Mortmain  and  Charitable  Uses  Amendment  Act,  1892,  the  ex- 
emption contained  in  sect.  6  of  the  Mortmain  and  Charitable  Uses  Act, 
1888,  is  extended  to  an  assurance  by  deed  of  land  to  a  local  authority,  except 
that  such  deed  need  not  be  executed  twelve  months  before  the  death  of  tne 
assuror. 

As  to  Ireland,  see  7  &  8  V.  c.  97 ;  30  &  31  V.  c.  64 ;  34  &  35  V.  c.  102. 

The  Act  does  not  apply  to  colonial  wills,  and  the  yalidity  thereunder  of  a 
gift  of  money  to  be  inyested  in  England  depends  on  the  colonial  law :  C7an- 
terbury  Corp.  v.  Wyhum,  (1895)  A.  0.  89,  P.  0. 

GIPTS  AKD  AOTS  INTER  VIVOS. 

26  &  27  y.  c.  106  (Charity  Lands  Act,  1863)  provides  that  deeds  by  which 
lands  are  demised  for  charitable  uses  are  to  be  deemed  to  have  been  made  to 
take  effect  from  the  making  thereof. 

Exemptions  from  provisions  of  Mortmain  Acts  as  to  sites  for  schools : 
School  Sites  Acts,  1841,  1844,  1849,  1851  (4  &  5  V.  c.  38 ;  7  &  8  V.  c.  37  ; 
12  &  13  V.  c.  49 ;  14  &  15  V.  c.  24) ;  Commons  Act,  1899  (62  &  63  V.  c.  30), 
s.  22.  Workhouses :  7  &  8  V.  c.  101,  s.  73  (Poor  Law  Amendment  Act, 
1844).  Greenwich  Hospital :  28  &  29  V.  c.  89.  Dwellings  for  the  working 
classes  in  populous  places:  53  &  54  V.  c.  16.  Technical  and  industri^ 
institutions :  55  &  56  Y.  c.  29,  s.  10.  Exemptions  in  the  case  of  societies  for 
religious,  educational,  artistic,  and  like  purposes :  Mortmain  and  Charitable 
Uses  Act,  1891,  s.  7,  sub-s.  (ii). 

Charities  may  invest  in  real  securities :  33  &  34  Y.  c.  34,  sup,  p.  1184.  See 
AsUm  V.  Wood,  22  W.  E.  893;  43  L.  J.  Ch.  715;  31  L.  T.  293;  et  inf,  p.  1344. 

By  the  Public  Libraries  Act,  1892  (55  &56  Y.  c.  53),  s.  13,  persons  nolding 
land  for  ecclesiastical,  paroclual,  or  charitable  purposes  are  empowered  to 
convey  land,  not  exceeding  one  acre,  for  the  purposes  of  that  Act. 

Exemption  in  case  of  Etssurance  of  land  by  deed  to  a  local  authority: 
Mortmain  and  Charitable  Uses  Amendment  Act,  1892. 

For  a  complete  list  of  exemptions  in  cases  of  gifts  inter  vivos,  see  Bristowe, 
Mortmain  and  Charitable  Uses  Act,  1891,  pp.  100,  101. 

As  to  grants  of  wastes,  &c.,  by  lords  of  manors,  see  the  Gifts  for  Churches 
Act,  1811  (51  G,  III.  c.  115) ;  Forbes  v.  Ecdes,  Commrs,,  15  Eq.  51 ;  as  to 
restrictions  on  these  powers,  see  Commons  Act,  1899  (62  &  63  Y.  c.  30),  s.  22. 

A  covenant  by  an  instrument  held  to  be  a  deed,  to  invest  a  sum,  during 
the  covenantor's  life  or  a  year  after,  upon  charity  trusts,  was  held  void  so  far 
as  it  was  necessary  to  resort  to  prohibited  kinds  of  property  :  Jeffries  v.  AleX' 
ander,  8  H.  L.  C.  694  ',  S,  C,  s\w  nom.  Alexander  v.  Brame,  7  D.  M.  &  G.  525 
(in  this  case  an  action  had  been  directed  to  see  if  the  covenant  was  valid :  see 
19  Beav.  436) ;  and  so,  also,  where  a  bequest  was  made  in  pursuance  of  a 
voluntary  covenant:  Fox  v.  Lovmds,  19  Eq.  453.  But  where  a  husband 
covenanted  to  pay  a  sum  after  the  death  of  husband  and  wife  to  the  wife's 
appointees,  and  she  by  will,  executed  the  same  day,  appointed  the  sum  to 
trustees  upon  trust  to  pay  legacies,  and  the  residue  to  such  purposes  as  she 
should  by  deed-poll  direct,  and  by  deed-poll  the  same  day  directed  the 
trustees  to  pay  to  other  trustees  for  charitable  purposes,  it  was  held  that 
the  transaction  was  not  a  device  to  avoid  the  Mortmain  Act :  Be  'Bohson, 
Emley  v.  Davidson,  19  Ch.  D.  156,  C.  A. 

For  a  deed  void  as  reserving  an  interest  to  the  donor,  see  Wickham  v.  Bath, 
1  Eq.  17,  Form  10,  sup,  p.  1132.  But  as  to  what  will  not  be  such  a  reserva- 
tion, see  Fisher  v.  Brierley,  1  XL  F.  &  J.  643;  semhle,  under  4  &  5  Y.  c.  38, 
on  gift  for  schools,  a  reservation  does  not  defeat  the  grant :  lb. 

A  deed  not  complying  with  the  formalities  of  the  Charitable  Uses  Act,  1735 
(9  G.  II.  c.  36),  s.  3,  was  absolutely  void,  and  not  valid  as  conveying  the 
legal  estate,  and  Void  only  as  creating  charitable  trusts :  Churcher  v.  Martin, 
42  Ch.  D.  312 ;  and  trustees  in  possession  under  the  deed  for  more  than 
twelve  years  were  protected  by  the  Statute  of  Limitations  :  8.  0. 

As  to  attestation  of  deed  enrolled,  see  Wickham  v.  Bath,  1  Eq.  17. 

Money  for  erection,  establisluQent,  aod  support  of  a  hospital  was  handed 
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to  a  trustee,  who  invesied  it  in  Consols  and  executed  a  declaration  of  trust. 
TkQ  donor  died  within  twelve  months,  and  the  gift  was  held  void :  Hawkins 
T.  Allen,  10  Eq.  246. 

Eecital  of  the  grant  in  the  will  of  a  grantor  who  died  within  the  twelve 
months  was  no  confirmation:  A,  G,  v.  Munby,  1  Mer.  327.  Grant  by  A. 
(rector  of  G.)  to  a  trustee  for  the  rector  of  G.,  was  valid,  though  retained  by 
A. :  Ih. 

On  subsequent  dealings  with  land  in  mortmain  the  deeds  do  not  require 
enrolment:  Ashton  v.  Jones,  6  Jur.  N.  S.  970 ;  28  Beav.  460;  A.  G»y,  Olyn, 
12  Sim.  84. 

Property  purchased  for  the  benefit  of  a  parish,  and  devoted  for  three 
centuries  to  charitable  purposes,  is  subject  to  a  charity  trust,  and  not  the 
property  of  the  parish :  A,  O,  v.  Webster,  20  Eq.  483,  885 ;  and  see  Fell  v. 
Official  Trustee  of  Charity  Lands,  (1898)  2  Ch.  44,  0.  A. 

A  voluntary  conveyance  to  trustees  for  charitable  purposes  was  not  within 
27  Eliz.  c.  4,  so  as  to  be  avoided  by  a  subsequent  sale  by  the  grantor: 
Bamsayy,  Gilchrist,  (1892)  A.  0.  412,  P.  0. ;  see  now  the  Voluntary  Con- 
yeyances  Act,  1893  (36  &  57  V.  c.  21). 

The  only  part  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  which 
affects  assurances  inter  vivos  is  sect.  3  [sup,  p.  1338),  altering  the  definition 
of  **  land  "  in  the  Mortmain  and  Charitable  Uses  Act,  1888. 

The  effect  of  this  is  that  every  kind  of  property  which  fell  within  the  old 
definition,  but  not  within  the  new,  may  be  assured  to  charity  either  by  will 
or  inter  vivos  without  restriction  of  any  kind :  see  inf.  p.  1348. 

The  new  definition  includes  only  "  lands,  tenements,  and  hereditaments.'* 
As  regards  property  of  these  kinds,  the  restrictions  imposed  by  the  Mortmain 
and  CSiaritable  Uses  Act,  1888,  in  the  case  of  assurances  inter  vivos  are  not 
affected  by  the  Mortmain  and  Charitable  Uses  Act,  1891. 


WHAT  IS  A  GHABITY. 

See  many  instances  enumerated,  Tudor,  Char.  Trusts,  pp.  1 — 17 ;  Story, 
Eq.  Jur.  s.  1164,  n. ;  Wms.  Ex.  1070,  9th  ed.  916;  1  Jarm.  W.  192,  193; 
and  in  Loscombe  v.  Wintringham,  13  Beav.  89,  n.,  91,  n. 

A  charitable  gift  is  such  as  is  described  in  the  preamble  to  43  EHz.  c.  4 
(preserved  by  sect.  13  of  the  Mortmain  and  Charitable  Uses  Act,  1888),  or 
as  can  be  considered  analogous  to  the  gifts  there  described :  Cocks  v.  Manners, 
12  Eq.  74  ;  Dolan  v.  Macdermot,  3  Ch.  676 ;  A.  G.  v.  Eeelu,  2  S.  &  S.  67,  76 ; 
Tudor,  Char.  1 ;  Commrs  for  Income  Tax  v.  Pemsel,  n891)  App.  Cas.  531 ; 
and  see  36  &  36  V.  c.  24,  s.  14  ;  and,  in  general,  gifts  lor  public  purposes  are 
charitable :  see  Goodman  v.  Mayor  of  Saltash,  7  App.  Cas.  633  (grant  of  right 
to  free  inhabitants  to  fish  in  estuary) ;  Wilson  v.  Barnes,  38  Ch.  D.  507,  C.  A. 
(grant  of  woods  to  copyholders  for  reparation  of  sea  dyke) ;  In  re  Christ- 
church  Indosure  Act,  38  Ch.  D.  520,  C.  A.  (allotment  of  turf  common  in  trust  for 
occupiers  of  cottages);  Smith  v.  Kerr,  (1900)  2  Ch.  511  (ancient  grant  of 
messuage  and  land  to  be  used  as  an  Inn  of  Chancery) ;  Re  Norwich  Toum 
Close,  40  Ch.  D.  298,  C.  A. ;  Lewin,  18 ;  Tudor,  Char.  pp.  11—14. 

The  following  have  been  held  to  be  charities ; — 

A  voluntary  association  of  ladies  for  pious  and  charitable  purposes :  Cocks 
V.  Manners,  12  Eq.  574  (but  religious  purposes  are  not  cnantable  unless 
tendingto  public  edification :  IbX    The  Boyal  Society  and  the  Boyal  Geo- 

Sraphical  Society :  Beaumont  v.  Oliveira;  L.  K.  4  Ch.  309 ;  and  the  Boyal 
eneral  Theatrical  Fund  Association :  Be  Lacy ;  Boyal,  Ac.  Association  v. 
Kydd,   (1899)    2   Ch.    149;    citing  Spiller  v.   Maude,   32   Ch.  D.   158,   n. 

i which  is  not  overruled  by  Cunnaac  v.  Edwards,  (1896^  2  Ch.  679).  Societies 
or  Abolition  of  Vivisection  and  for  Protection  of  Animals :  Armstrong  v. 
Beeves,  25  L.  R.  Ir.  325 ;  Be  Foveaux  ;  Cross  v.  London  Anti-  Vivisection  Society, 
(1895J  2  Ch.  501 ;  Vegetarian  Societies :  Be  Cranston;  Webb  v.  Oldjield,  f  1898) 
1 1.  R.  431,  C.  A. ;  a  volunteer  corps :  Be  Lord  Stratheden  and  Campbell,  Alt 
V.  L.  8,,  ri894)  3  Ch.  265.  **  Such  charities  and  other  public  purposes  as  law- 
fully might  be  in  the  parish  of  T." :  Dolan  v.  Macdermot,  3  Ch.  676.  Property 
flven  **  for  the  use  and  benefit  of  the  said  parish " :  A,  G.  v.  Botham, 
.  &  R.  209 ;  V.  Webster,  20  Eq.  483.  A  common  inclosed  and  vested  in 
Commrs  (by  an  Act  of  Parliament  passed  with  consent  of  owners),  or  trusts 
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for  improving  a  town:  A,  G,  v.  Hielis,  2  S.  &  S.  67.  Levying  rates  for 
lighting,  &c.,  a  town,  under  a  private  Act:  A,  O.  y,  Eastfak^,  11  Ha.  205; 
and  that  the  question  whether  cnaritable  or  not,  depends  not  on  the  source 
from  which  the  funds  come,  but  the  objects  for  which  they  are  applied :  see  lb. 
And  the  following  gifts  have  been  upheld  as  charitable  : — A  bequest  to  the 
Chancellor  of  the  Exchequer  for  the  benefit  of  Great  Britain  :  Nightingale  v. 
Ooulhurtiy  2  Ph.  594  ;  5  Ha.  484.  A  bequest  to  found  an  institution  to  etudy 
and  cure  the  maladies  of  animals  useful  to  man :  Univ,  Londwi  v.  Yarrow , 
1  D.  &  J.  72;  23  Beav.  159.  Gifts  to  advance  different  sciences,  as  by  a 
public  library,  botanic  garden,  &c.  (see  55  &  56  V.  c.  53) :  Harrison  v.  Corp, 
Soutkamptony  2  Sm.  &  G.  387 ;  for  the  advancement  and  propagation  of 
education  in  economic  and  sanitary  science  in  Great  Britain :  Me  Berridge, 
B,  T.  Turner,  63  L.  T.  470;  S.  C,  62  L.  T.  365;  for  missionary  purposes 
in  connection  with  the  Moravian  Churclft  Commra  for  Income  Tax  v.  Femaely 
(1891)  A.  C.  531.  A  bequest  of  money  *'  to  establish  a  school  for  educating 
the  poor  children  "  of  a  parish :  UarUhorne  v.  Nicholson,  26  Beav.  58.  A 
gift  "to  the  poor  and  the  service  of  God : "  Be  Darling,  (1896)  1  Ch.  50, 
following  Povferscourt  v.  P.,  1  Molloy,  616.  A  gift  for  the  benefit  of  persons 
not  under  fifty  years,  as  being  for  benefit  of  **  aged  persons  "  within  43  Eliz. 
c  4  :  i2c  Wall,  Fomeroy  v.  Williway,  42  Oh.  D.  510.  A  gift  for  pensioning 
the  "old  and  worn-out  clerks"  of  a  firm:  Be  Ooaling,  W.  N\  (00)  15; 
48  W.  B.  300.  A  bequest  of  residue  to  and  amongst  certain  institutions, 
"  or  to  any  other  religious  institution  or  purposes  "  as  A.  and  B.  might  think 
nroi)er:  Wilkinson  v.  Lindgren,  5  Ch.  570.  A  bequest  **  to  the  Christian 
Drethren  in  trust  of  A.  B.  and  C.  D.  one  year  after  my  deatii :  "  Be  Brown; 
Padeny,  Finlay  (1898),  1  I.  E.  423. 

A  gift  to  **  charitable  and  deserving"  objects,  the  word  charitable  being 
treated  as  the  governing  word :  Be  Sutton,  Stone  y.  A,  O.,  2S  Ch.  D.  464. 

A  gift  for  **  charities,  societies,  and  institutions,"  as  S.  should  nominate, 
though  objects  not  charitable  were  specified :  Be  Douglas,  Obert  v.  Barrow, 
36  Ch.  D.  472,  0.  A. 

Land  held  on  trust  for  the  use  and  benefit  of  a  parish :  Be  St,  Botolph~ 
vnthout'Bishopsgate,  35  Ch.  D.  142. 

A  bequest  to  a  corp.  for  the  good  of  the  borough  or  the  inhabitants  or  insti- 
tutions thereof :  Jkf.  of  Wrexham  v.  Tamplin,  21 W.  E.  768 ;  28  L.  T.  761.  For 
the  **  descendants  of  W.  as  they  might  severally  need  "  :  Oillam  v.  Taylor, 
16  Ik}.  581 ;  21  W.  E.  823.  Bequest  to  minister  of  Unitarian  chapel  to  be 
applied  as  thought  fit  towards  support  of  Unitarians,  where  no  scheme  was 
required:  Be  Bamett,  29  L.  J.  Ch.  871.  To  "publish  and  propagate  the 
sacred  writings  of  Joanna  Southcote " :  Thornton  y,  Howe,  31  Beav.  14. 
For  "  maintaining  the  worship  of  God  "  :  A,  O,  y,  Pearson,  3  Mer.  353,  409 ; 
or  maintaining  dissenting  doctrines  so  long  as  not  contrary  to  law :  S,  G, 
In  aid  of  the  poor  rate  and  other  parochial  burdens,  or  for  the  benefit  of  the 
poor  independent  of  the  parish:  A,  G,  v.  Blizard,  21  Beav.  233;  25  L.  J. 
Ch.  171.  For  the  benefit  of  poor  persons  emigrating  to  certain  colonies, 
with  the  sanction  of  Government:  Barclay  v.  Masktlyne,  4  Jur.  N.  S.  1294. 
For  "twenty  aged  widows  and  spinsters  of  the  parish  of  X.,"  where  the 
word  "  poor  "  was  implied :  Thompson  v.  Corhy,  27  Beav.  649 ;  8  W.  E.  267. 
For  the  vicar  of  a  parish  for  the  time  being  on  conditions  as  to  preadiing  : 
Be  Parker,  11  W.  E.  937.  To  "poor  pious  members  of  the  Methodist 
Society"  in  G. :  Dawson  v.  Small,  18  Eq.  114.  Among  "  poor  pious  persons, 
male  or  female,  old  or  infirm,  as  the  exors  see  fit,  not  omitting  large  and  sick 
femilies,  if  of  good  character  "  :  Nash  v.  Morley,  5  Beav.  177. 

A  bequest  to  rector  and  churchwardens  to  pay  income  amongst  respectable 
single  women  of  good  character  above  age  of  60  years,  to  be  paid  by  montiily 
instelments,  but  so  that  no  recipient  shall  receive  more  than  101,  a  year :  Be 
Dudgeon,  74  L.  T.  613. 

A  gift  by  the  vicar  of  a  parish  to  the  vicar  for  the  time  being  of  a  build- 
ing used  as  a  village  cluo  and  reading  room  to  be  "maintained  for  the 
furtherance  of  Conservative  principles  and  religious  and  mental  improve- 
ment and  to  be  kept  free  from  intoxicants  and  dancing  " :  Be  Scowcroft, 
Ormrod  v.  Wilkinson,  (1898)  2  Ch.  638. 

A  direction  that  only  the  children  of  "  parishioners  "  should  be  eligible  was 
held  satisfied  by  a  merely  temporary  residence  and  payment  of  rates  for  the 
purpose  of  qualification :  Etherington  v.  Wilson,  1  Ch.  D.  160,  C.  A.  As  to 
the  prtmdfacie  meaning  of  "  parish,"  see  Be  Sandbach  School,  A,G,y,  Crewe, 
(1901)  2  (A.  317. 
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A  oharitable  gift  to  the  ''  poorest "  of  a  specified  class  must  be  construed 
as  a  gift  to  the  actual  poor,  not  to  the  least  wealthy  of  a  wealthy  class :  A,Q, 
V.  D.  Northumberland,  7  Ch.  D.  746. 

A  trust  for  maintenance  of  horses  and  dogs  which  at  the  time  of  hia 
death  belonged  to  the  testator  was  held  valid,  though  not  charitable:  Be 
Dean,  Cooper^Dean  y.  Stevens,  41  Ch.  D.  552. 

A  gift  of  a  debt  due  to  the  donor  is  not  void  because  such  debt  may  have 
to  be  paid  out  of  the  real  estate  of  the  debtor :  Be  Bobsofi,  Emley  t.  Davidson, 
19  Ch.  D.  156,  C.  A. 

A  trust  for  the  repair  of  a  road  does  not  necessarily  come  to  an  end 
because  local  authorities  have  become  under  an  obligation  to  repair  it: 
A,  G.  V.  Day,  (1900)  1  Ch.  31. 

A  bequest  for  a  religious  puipose  is  primd  facie  charitable,  though  such 
purpose  may  be  effected  partly  by  an  application  not  per  ee  charitable :  2Wn- 
send  y.  Came,  3  Ha.  257 ;  and  if  the  Uourt  condudes  that  the  gift  is  for 
religious  purposes,  it  must  be  treated  as  charitable  unless  the  contrary  can 
be  shown:  Be  WhiU,  IT.  y.  FT.,  (1893)  2  Ch.  41,  0.  A.;  and  see  Dolan  y. 
Macdermot,  sup, ;  but  in  general  the  question  is  not  whether  the  bequest  may, 
but  whether  it  must,  be  applied  to  purposes  strictly  charitable :  Morice  y. 
Bp,  of  Durham,  9  Ves.  399,  406 ;  but  see  Cocks  y.  Manners,  12  Eq.  74 ;  Be. 
Button,  Stone  y,  A.O.,  sup,  ;  Be  Douglas,  Ohert  y.  Barrow,  sup.  There  maybe 
a  charity  in  the  le^l  sense  for  purposes  which  are  both  eleemosynary  and 
ecclesia6tical  or  rehgious :  Be  Perry  Almshouses,  (1899)  1  Ch.  21,  C.  A. 

A  bequest  of  money  "for  some  one  or  more  purposes,  charitable, 
philanthropic,  or  ,"  is  not  bad  simply  by  reason  of  the  existence 

of  the  blank,  but  must  be  treated  as  one  "for  charitable  or  philanthropic 
purposes.'*  Such  a  bequest,  howeyer,  is  not  a  good  charitable  bequest,  as 
there  may  be  philanthropic  purposes  which  are  not  charitable :  In  re  Macduff, 
M,  y.  M.,  (1896)  2  Ch.  461,  C.  A. 

For  an  ambiguous  description  of  a  charity,  and  as  to  admitting  parol 
eyidence,  see  Be  KilverVs  TrusU,  L.  E.  12  Eq.  183;  7  Ch.  170;  Be  Davies, 
21  W.  E.  164 ;  Be  Hyde,  22  W.  E.  69. 

The  following  haye  been  held  not  to  be  charities : — 

Dominican  Conyent,  Carisbrook :  Cocks  y.  Manners,  12  Eq.  674.  After 
specific  charitable  legacies,  a  pecuniary  bequest  "to  be  disposed  of  by  my 
exors  in  the  manner  they  judge  most  effectual  to  promote  true  religion  in 
the  world  in  general  and  the  servants  of  God  in  particular,  something  after 
the  manner  I  have  used  in  this  my  will"  :  Budget  v.  Htdford,  W.  N.  (73) 
176.  "  Such  objects  of  benevolence  and  liberality  as  D.,  in  his  own  discre- 
tion, shall  most  approve  " :  Morice  v.  Bp,  of  Durham,  9  Ves.  399 ;  Be  Hewitt, 
Mayor  of  Gateshead  v.  Hudspeth,  53  L.  J.  Ch.  132;  49  L.  T.  587.  Gift  for 
the  benefit  of  persons  engaged  in  the  wine  trade,  without  any  reference  to 
their  age  o^  poverty :  Be  Gassiot,  W.  N.  (01)  23 ;  70  L.  J.  Ch.  242. 

Property  neld  by  a  corp.  in  trust  for  the  particular  benefit  of  the  freemen : 
Prestney  v.  Corp,  of  Colchester,  21  Ch.  D.  Ill ;  but  see  Goodman  v.  Saltash 
and  other  cases,  sup,  pp.  1291,  1292. 

WHAT  GIFTS  BY  WILL  ARE  VOID. 

Gifts  on  trusts  for  private  objects  extending  beyond  the  limit  allowed  by 
the  rule  against  perpetuities,  as  for  a  private  museum,  &c, :  Thomson  v. 
Shakespear,  1  D.  F.  &  J.  399 ;  or  library  :  Came  v.  Long,  2  D.  F.  &  J.  76 ; 
or  building  fund  of  mechanics  institution :  Be  Dutton,  4  Ex.  D.  647  ; 
or  for  the  encouragement  of  yacht  racing :  In  re  Nottage,  Jones  v.  Palmer, 
(1895)  2  Ch.  649,  C.  A. ;  tombis,  &c.  not  in  a  church :  Hoare  v.  Osborne, 
1  Eq.  685  {secus,  when  in  a  church,  and  gift  for  both  was  good  pro  tanto, 
S.  U,);  Hunter  v.  Bullock,  14  Eq.  45;  Dawson  v.  Small,  18  Eq.  114  ;  to  ten 
poor  clergymen,  to  be  selected  by  A. :  Thomas  v.  Howell,  18  Eq.  198 ;  and 
see  Nash  v.  Morley,  6  Beav.  177,  and  cases  there  cited.  Secus,  where  the 
subject  of  the  gift  can  be  dealt  with  by  the  members  of  a  society  as  they 
please:  Be  Clarke,  C,  v.  C,  (1901)  2  Ch.  110.  And  a  gift  to  a  parish  can 
oidy  be  good  as  a  charity :  A,  G,  y,  Webster,  20  Eq.  483. 

Gifts  to  charity  generally  are  executed  cy-pres  when  the  particular  object 
fails,  or  is  uncertain  :  v,  sup,  p.  1291 .  But  where  it  is  not  clear  that  the  gift 
is  to  charity,  it  fails  on  the  ground  of  uncertainty :  Aston  v.  Wood,  6  Eq.  419  ; 
Be  Hewitt,  Mayor  of  Gateshead  v.  Hudspeth  ("nospitality  or  charity"),  53 
L.  J.  Ch.  132 ;  49  L.  T.  687 ;  Be  Jarman,  Leavers  v.  Clayton,  8  Ch.  D. 
684  ;  Scott Y,  Broumrigg,  9  L.  E.  Ir,  246  ("missionary purposes") ;  Be  Culli^ 
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fnore*«  Trutts,  27  L.  B.  Ir.  18  (for  the  benefit  &c.  of  the  families  of  the 
testator's  late  workmen) ;  Hunter  y.  A,  G,  and  Hood,  (1899J  A.  C.  309,  H.  L., 
reversing  C.  A.,  (1897)  2  Ch.  105,  and  restoring  Romer,  J.,  (1897)  1  Ch.  618 
(bequest  to  trustees  to  expend  the  income  or  any  portion  of  the  trust  funds 
'*  in  grants  for  or  towards  the  purchase  of  advowsons  or  presentations  "). 

A  gift  to  a  charity,  with  a  gift  oyer  to  another  charity  on  an  event  which 
might  be  beyond  the  limit  of  perpetuities  (e.g.,  upon  failure  by  the  trustees 
of  the  first  charity  to  keep  the  testator's  lamily  vault  in  repair),  is  good : 
He  Tyler,  (1891)  3  Ch.  252,  C.  A. ;  Chrisfs  HoapiUU  y.  Grainger,  1  M.  &  G.  460. 

A  bequest  (valid  if  standing  alone)  coming  after  a  bequest  of  uncertain 
amount,  and  void  in  mortmain,  fails  with  the  prior  giftn  Chapman  v.  Brown, 
6  Ves.  404 ;  A.  G,y.  Hinxman,  2  J.  &  W.  270  ;  and  cases  there ;  Limhrey  v. 
Gurr,  6  Madd.  151 ;  Re  Taylor,  Martin  v.  Freeman,  68  L.  T.  638;  W.  N. 
(88)  32;  Lewin,  116;  but  is  valid  where  the  prior  gift  is  of  a  fixed  sum: 
Hunter  v.  Bullock,  14  Eq.  45 ;  or  can  be  ascertained :  Hoare  v.  Osborne,  1 
Eq.  585 ;  Fisk  v.  A.  G.,  4  Eq.  521 ;  Waite  y.  Webb,  6  Madd.  11;  Be  Vaughan, 
V.  y.  Thomas,  33  Ch.  D.  187 ;  and  where  600/.  was  given  invalidly,  and 
residue  to  charity,  the  charity  took  the  whole :  and  see  A.  G.y.  Fishmongers* 
Co.,  2  Beav.  161 ;  5  My.  &  C.  11 ;  Dawson  y.  Small,  18  Eq.  114 ;  Be  Vaughan, 
sup.  ;  Be  Bogerson,  Bird  y.  Lee,  (1901)  1  Ch.  715 ;  see  also  Be  Jeaffreson,  2 
Eq.  276 ;  Fowler  y.  F.,  33  Beav.  616 ;  Tudor,  42—46. 

A  devise  to  A.  and  his  heirs  on  condition  that  he  convey  to  charity  is  good, 
but  the  condition  void :  Poor  y.  Mial,  6  Madd.  32. 

A  bequest  to  aid  in  the  discharge  of  persons  committed  for  non-payment 
of  fines  under  the  game  laws  was  void  on  the  ground  of  illegality  :  Tlirupp 
v.  Collett,  26  Beav.  126 ;  6  Jur.  N.  S.  111.^  But  a  legacy  to  trustees  on  trust 
to  promote  therewith  prosecutions  for  cruelty  to  animals  was  held  valid,  and 
not  void  on  the  grounaof  champerty:  Be  Vallance,  V.-C.  H.,  31  March,  1876. 

And  a  gift  for  endowment  of  a  church  on  the  condition  *'  that  the  black 

£)wn  shall  be  worn  in  the  pulpit,  unless  there  shall  be  any  alteration  in  the 
w  rendering  it  Ulegal,"  was  upheld :  Be  Bobinson,  Wright  v.  Tug  well, 
(1892)  1  Ch.  95. 

A  bequest  for  a  particular  institution  which  ceases  to  exist  in  the  tes- 
tator's lifetime  fails  by  lapse :  Be  Bymer,B.  v.  Stavfleld,  (1895)  1  Ch.  19,  C.  A. 

As  to  the  enforcing  of  secret,  but  not  illegal,  trusts  as  between  e.  q.  t.  and 
trustee,  see  McCormick  v.  Grogan,  L.  R.  4  H.  L.  82 ;  Norris  v.  Frazer,  15  Eq. 
318.  Such  trusts,  though  charitable,  are  not  witiiin  the  exemption  from 
legacy  duty  in  Ireland  under  66  G.  III.  c.  56 ;  5  &  6  V.  c.  82 ;  8  &  9  V.  c.  76 ; 
Cullen  Y.  A.  G.  {Ir.),  L.  E,  1  H.  L.  190;  and  see  Be  Maddock,  70  L.  J. 
Ch.  660. 

For  cases  in  which  legacies  have  been  held  void  as  for  superstitious  uses, 
see  A.  G.  v.  Fishmongers*  Co.,  6  M.  &  C.  11 ;  2  Beav.  161 ;  1  Jarm.  W.  163 ; 
Wms.  Ex.  7th  ed.  1056 ;  9th  ed.  901 ;  Tudor,  Char.  18—25 ;  and  that  such 
legacies  {e.g.,  for  masses  for  repose  of  a  soul)  are  void,  though  the  legatee 
resides  in  a  country  by  the  law  of  which  they  would  be  valid,  see  Be  Elliott, 
E.  Y.  Johnson,  Z9  W.  K.  297  ;  W.  N.  (91)  9. 

For  an  inquiry  directed  as  to  the  legality  of  a  trust,  see  Bussell  v.  Jackson, 
10  Ha.  ^04 ;  for  the  law  applicable  to  cases  of  alleged  secret  trust,  see  Wall' 
grave  y.  Telbs,  2  K.  &  J.  313;  Tee  v.  Ferris,  lb.  357  ;  Sweeting  v.  8.,  12  W. 
B.  239 ;  Lewin,  62  et  seq. ;  Be  Maddock,  sup. ;  and  that  the  onus  is  on  those 
impeaching  the  devise  to  show  that  the  trust  was  communicated  to  and 
expressly  or  tacitly  accepted  by  the  devisees,  see  Jones  v.  Badley,  L.  B.  3  Ch. 
362  (reversing  S.  C,  3  Eq.  636) ;  Carter  y.  Green,  3  K.  &  J.  591 ;  Philpott  v. 
St.  Georges  Sosp.,  ubi  sup.  ;  Bowbotham  v.  Dumiett,  8  Ch.  I).  430 ;  and  that 
any  intention  to  withhold  rights  from  the  public  must  yield  to  a  dominant 
intention  to  benefit  them:  Be  Pitt  Bivers,  (1901)  1  Ch.  352 ;  and  as  to  the 
distinction  in  the  case  of  gifts  to  joint  tenants,  between  a  bequest  made  on 
the  faith  of  an  antecedent  promise  by  one  that  he  will  carry  out  the  testator's 
wishes,  in  which  case  botn  are  bound,  and  a  bequest  under  a  will  left  unre- 
voked on  the  faith  of  a  subsequent  promise  by  one,  in  which  case  he  aJono 
is  bound,  see  In  re  Steady  Witham  v.  Andrew,  (1900)  1  Ch.  237;  citing 
Bussell  y.  Jackson,  sup. ;  Jones  y.  Badley,  sup, ;  Bumey  y,  Macdonald,  15 
6^m.  6;  Moss  v.  Cooper,  1  J.  &  H.  362. 

A  g^t  to  trustees,  with  a  real  discretion  to  apply  it  with  or  against  the 
law  is  valid :  Be  Ovey,  Broadbeni  y.  Barrow,  31  Ch.  D.  113 ;  8.  C,  36  Ch.  D. 
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472,  C.  A. ;  9^  Re  Clark,  Hwiband  y.  Martin,  54  L.  J.  Oh.  1080 ;  52  L.  T. 
406;  33  W.  B.  516;  W.  N.  (85)59;  Sarresby  v.  Hdlins,  9  Mod.  221;  18 
Beav.  318  ;  Edwards  v.  Hall,  6  D.  M.  &  G.  74 ;  11  Ha.  1 ;  Qraham  v.  Pater- 
noster,  31  Beav.  30;  Be  Beaumont,  32  Beav.  191 ;  and  where  trasteee  are  directed 
to  apply  the  fund  to  **  such  charitable  institutions  and  objects  "  as  they  may 
determine,  if  and  so  far  as  they  select  charitable  institutions  and  objects 
exempted  from  the  operation  of  9  G.  II.  c.  36,  the  names  of  the  charitable 
institutions  and  objects  selected  will  be  read  into  the  will,  and  the  gift 
will  be  a  good  charitable  gift  in  their  favour:  Be  Pierey,  (1898)  1  Ch.  565, 
following  Lewie  y.  AUenhy,  10  £q.  668;  Mayor,  of  Favereham  y.  Byder, 
5  D.  M.  &  G.  350;  University  of  London  y.  Yarrow,  1  De  G.  &  J.  72; 
and  Carter  y.  Oreen,  3  K.  A  J.  591.  Thus  a  bequest  of  a  residue  to 
trustees  for  '*  erecting  or  endowing"  a  church  took  effect  as  to  pure  person- 
alty :  Sinnett y.  Herbert,  7  Ch.  232 ;  but  one  for  "building  ana  endowing" 
a  church  failed,  the  purchase  of  bmd  not  being  prohibited  by  the  will :  Be 
Lee's  Trusts,  21  W.  K.  168 ;  27  L.  T.  308.  A  |ift  otherwise  eood  was  not 
yoid  because  coupled  with  the  object  of  repauing  a  particular  tomb:  Be 
Vaughan,  V.  y.  Thomas,  33  Ch.  D.  187.  And  the  validity  of  a  charitable  gift 
is  not  affected  by  the  trustees  exerdsing  an  option  to  invest  in  real  security : 
Be  Hamilton,  Cadogan  v.  Fitzroy,  (1896)  2  Ch.  617,  C.  A. 

In  Such  cases,  the  illegal  application  of  the  fund  may  be  restrained  by  the 
Court :  Carter  v.  Green,  3  E.  &  J.  591 ;  and  in  Lewis  v.  AUenby,  10  £q.  668, 
trustees  with  a  power  of  selection  were  directed  to  submit  to  the  Yice- 
Chancellor  in  Chambers  the  names  of  the  charities  proposed  by  them  to  be 
benefitted.    But  in  Univ,  of  London  v.  Yarrow,  24  Beav.  472,  the  fund  was 

{>aid  out,  without  any  direction,  to  trustees  haying  an  option  to  apply  it  in  a 
egal  or  illegal  maimer. 

And  though  an  exor  was  entitled  to  exercise  his  own  discretion  in  selecting 
charities,  the  Court  would  not  order  payment  of  the  fund  to  him  without  an 
affidavit  by  him  stating  how  he  meant  to  apply  it :  Hagan  v.  Duff,  25  L.  B. 
It.  516. 

And  an  absolute  gift  by  a  testator  to  his  wife,  and  a  letter  saying  he  hoped 
she  would  carry  out  his  intentions,  but  no  agreement  or  trust,  stood :  Lomax 
v.  Bipley,  3  Sm.  &  G.  48,  73,  81,  n. ;  and  see  Wheeler  y.  Smith,  1  Gifl. 
300,  6,  9. 

A  legacy  to  a  charity  is  not  bad  because  the  application  of  it  to  some  of  the 
objects  of  the  charity  would  be  within  the  statute :  Wilkinfon  v.  Barber, 
14  Eq.  96 ;  but  if  the  application  is  specified,  and  is  ille^l,  the  fact  that  it 
could  be  legally  applied  by  the  charity  will  not  validate  it :  Denton  y.  Man- 
ners, 2  D.  &  J.  675. 

As  to  cases  in  which,  the  particular  charity  failing,  the  gift  is  executed 
cy-presy  v,  sup.  p.  1291. 


BEQUESTS  POR  THE  PURPOSE  OF  BUILDINa,  PURCHASINO  LAKD,  ETC. 

As  to  bequeste  for  purpose  of  building  hospitals,  &c.  generally,  see  Tudor, 
Char.  409  et  seq, ;  Wms.  Exors.  (9th  ed.)  914  tt  seq.  Previously  to  tiie  Mort- 
main and  Charitable  Uses  Act,  1891,  they  were  primd  facie  invalid:  OiUett 
V.  Hobson,  3  My.  &  K.  517 ;  Tatham  v.  Drvmmond,  4  t).  J.  &  S.  484 ;  Phil- 
pott  V.  St,  George's  Hosp,,  21  Beav.  134 ;  /?.  C,  6  H.  L.  C.  338. 

A  gift  of  a  sum  of  money  to  be  invested  in  freehold  securities,  and  the  in- 
come paid  to  a  charity,  was  void :  Aston  v.  Wood,  22  W.  R.  894 ;  43  L.  J.  Ch. 
715  ;  31  L.  T.  293.     See,  however,  33  &  34  V.  c.  34,  sup,  1327. 

As  regards  gifts  for  building,  '*  the  rule  of  the  Court  is  now  well  settled, 
that  in  order  to  validate  a  gift  of  this  kind  you  must  find  in  tiie  will  a  refer- 
ence to  an  existing  site  on  which  the  building  contemplated  shall  be  erected, 
or  you  must  find  words  expressly  excluding  the  application  of  the  money 
given  in  the  purchase  of  land " :  Wickens,  V.-C,  in  Pratt  y.  Harvey, 
12  Eq.  544. 

Where  after  a  devise  of  a  piece  of  land  in  N.  to  A.,  a  testator  gave  a  sum  of 
mone^  to  A.  and  three  other  trustees  to  build  and  found  a  charity,  if  any- 
one within  a  year  of  his  decease,  at  his  or  her  expense,  should  purchase  or 
give  a  suiteble  piece  of  land  in  N.  as  a  site,  and  within  the  year  A.  conveyed 
the  piece  of  land  to  four  trustees  for  the  purposes  of  the  will :  the  gift  was 
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held  good:  PhilpoU  y.  St  George's  ffosp,,  6  H.  L.  C.  338 ;  3  Jur.  N.  S.  1269  ; 
22  L.  J.  Ch.  70 ;  and  see  Cawood  y.  Thompson,  1  Sm.  &  G.  409,  414. 

A  deyise,  after  one  failing  in  mortmain,  was  held  good,  and  not  affected 
by  trustees*  acts :  Warren  y.  Rudall,  4  £.  &  J.  603,  606,  619,  n. ;  and  see 
Monypenny  y.  Bering,  2  D.  M.  &  G.  145 ;  7  BEa.  568. 

A  bequest  of  pure  personalty  to  the  Church  Building  Society,  which  has 
no  power  to  purchase  land,  is  good :  Church  Building  Soe,  y.  Barlow,  3  D.  M. 
&  G.  120 ;  the  gifts  under  the  Gifts  for  Churches  Act,  1803  (43  G.  III.  c.  108), 
must  be  for  the  purposes  there  mentioned :  Same  y.  Coles,  5  D.  M.  &  G.  324, 
330 ;  1  K.  &  J.  145 ;  and  a  gift  to  be  applied  in  the  **  endowment"  of  exist* 
ing  churches,  &c.,  and,  semble,  of  future,  is  good :  Edwards  y.  Hall,  6  D.  M. 
&  G.  74,  78,  79;  11  Ha.  1,  6,  16,  22;  Tatham  y.  Drummond,  4  D.  J.  &  S. 
484;  Sinnett  y.  Herbert,  7  Ch.  232;  Hawkins  y.  Allen,  10  Eq.  246;  Lenty. 
Allcro/t,  30  Beay.  335;  31  L.  J.  Ch.  211 ;  10  W.  E.  184 ;  a  sum  of  consols 
standmg  in  testatrix's  and  another's  name,  and  balance  at  bank  in  her  own 
name,  all  collected  by  her  to  build  a  church,  but  no  trust  thereof  being 
declared,  passed  by  her  will :  OirdUstone  y.  Creed,  10  Ha.  480. 

A  gift  of  articles  of  yertu,  for  the  purpose  of  forming  an  art  museum,  was 
held  good,  and  an  inquiry  (as  in  Sinnett  y.  Herbert,  7  Ch.  232)  directed :  Be 
Holbume,  53  L.  T.  213.  . 

A  gift  for  the  purpose  of  proyiding  poor  women  with  lodgings  was  not  yoid 
as  inyolying  the  acquisition  of  land :  Be  Bobson,  Emley  y.  Davidson,  19  Ch.  D. 
156,  C.  A. 

But  bequests  for  paying  off  charges,  though  merely  equitable,  on  land  in 
mortmain,  are  yoid :  Waterhouse  y.  Holmes,  2  Siin.  162 ;  Be  LynaWs  Trusts, 
12  Ch.  D.  211. 

If  testator  "recommends"  (-4.  G,  y.  Davies,  9  Ves.  646),  or  uses  other 
mandatory  words  as  to  purchasing  lands  {Grieves  y.  Com,  4  Bro.  C  .C.  67 ; 
2  Cox,  30y,  the  gift  is  yoid. 

Legacy  xor  building  a  parsonage  is  yaHd  if  there  is  any  ^lebe  on  which  to 
build  it,  or  land  bought  as  a  site,  though  not  actually  dedicated,  before  the 
will:  Sewell  y,  Crewe-Bead,  3  Eq.  60;  Champney  y.  Davey,  11  Ch.  D.  949; 
a  gift  for  **  supporting  or  founding  "  free  or  ragged  schools,  in  a  place  where 
a  free  school  supported  by  the  testator  already  existed,  was  held,  on  the 
altematiye  construction,  a  good  charitable  gift :  see  Be  Hedgman,  Morley  y. 
Croxon,  8  Ch.  D.  156. 

And  see  Sinnett  y.  Herbert,  7  Ch.  232,  et  sup.  p.  1337 ;  Be  Lee,  21  W.  E.  168 ; 
Be  White's  Trusts,  51  L.  J.  Ch.  830 ;  47  L.  T.  248 ;  30  W.  E.  837 ;  Be 
Holbume,  53  L.  T.  213 ;  and  43  G.  III.  c.  108,  sup.  p.  1337. 

In  the  case  of  testators  dying  after  5th  August,  1891,  a  legacy  to  be  applied 
in  purchasing  land  is  payable  to  the  charity,  but  the  direction  to  purchase 
land  is  yoid :  Mortmain  and  Charitable  Uses  Act,  1891,  s.  7,  sup,  p.  1338. 
The  Court  or  the  Charity  Commrs  are,  howeyer,  empowered  (sect.  8,  sup. 
p.  1338)  to  authorize  the  application  of  the  legacy  in  the  purcnase  of  land 
where  the  land  is  required  for  actual  occupation  by  the  chanty. 

The  effect  of  this  proyision  on  gifts  for  the  purpose  of  building  and  other 
like  purposes  seems  to  be  that,  in  eyery  case,  the  charity  must  receiye  the 
benentoi  the  gift,  and  that  the  direction  to  build,  &c.,  is  rendered  yoid  only 
if  and  so  far  as  it  inyolyes  the  purchase  of  land ;  subject  to  that  limitation, 
the  direction  seems  to  be  yalidand  binding :  Bristowe,  Mortmain  and  Charit- 
able Uses  Act,  1891,  p.  87  et  seq.  As  to  the  application  of  the  legacy,  see 
ibid,  p.  90. 


PSOPSBTY  WHICH  COTJLD  NOT,  PREVIOrSLY  TO  THE  MORTMAIN  AND  OHABIT- 
ABLB  USES  ACT,  1891,  BE  QIYEN  TO  GHABITIBS  BY  WILL. 

Land  of  any  tenure,  or  money  to  be  laid  out  in  the  purchase  of  land  (in 
England,  but  not  in  Ireland  or  abroad :  Campbell  y,  E.  Badnor,  1  Bro.  C.  C. 
271 ;  Beaumont  y.  Oliveira,  4  Ch.  309) ;  Charitable  Uses  Act,  1735  (9  G.  II. 
c.  36) ;  and  as  to  leaseholds,  see  Johnston  y.  Swann,  3  Madd.  457. 

Land  deyised  to  trustees  for  sale  and  conyersion :  British  Museum  y.  White, 
2  8.  &  S.  595 ;  or  which  testator  had  agreed  to  sell,  but  the  sale  was  not 
completed :  Harrison  y.  ZT.,  1  Euss.  &  M.  71 ;  but  see  Middleton  y.  Spicer, 
1  B.  C.  C.  201,  contrd,    A  legacy  due  to  the  testator  as  his  share  of  a  residue 
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of  real  and  personal  estate  directed  to  be  sold:  Brook  v.  Badlty,  3  Ch.  672 ; 
and  it  ooula  not  be  apportioned  :  Ih,  ;  Lucas  y.  Jones^  4  Eq.  73 ;  but  in  Re 
NilVa  Trusts,  16  Ch.  D.  173,  a  legacy,  payable  out  of  the  proceeds  of  conver- 
sion of  residuary  real  and  personal  estate,  and  bequeathed  by  the  legatee, 
was  apportioned. 

The  interest  of  the  testator  in  partnership  property,  so  far  as  it  comprised 
money  arising  from  the  sale  of  land :  Ashworth  y.  Munn,  15  Ch.  D.  363, 
C.A. 

Money  due  to  the  estate  as  unpaid  purchase-money  of  lands  sold  by  the 
testator :  Edwards  y.  Hall,  6  D.  G.  M.  &  G.  74 ;  Harrison y.  J7.,  1  Buss.  &  M. 
71 ;  but  see  cases  contra,  inf.  p.  1347. 

Money  secured  by  mortgage  of  freeholds,  copyholds,  or  leaseholds  t  A,  G, 
y.  E.  Winchelsea,  3  fero.  C.  C.  373;  2  Cox,  364,  Form  6,  sup,  p.  1330 ;  Miles  y. 
Harrison,  9  Ch.  316 ;  22  W.  B.  441 ;  or  due  on  promissory  note  or  bond  and 
secured  by  deposit  of  title-deeds :  Luccls  y.  Jones,  4  Eq.  73 ;  Alexander  y. 
Brame,  30  Beay.  153 ;  and  so  also  a  mortgage  of  a  life  mterest  under  a  will 
in  a  sum  invested  partly  on  mortgage  of  real  estate :  Re  Watts,  Comford  y. 
EllioU,  29  Ch.  D.  947,  C.  A.,  reversing  S,  C,  27  Ch.  D.  318,  and  explaining 
In  re  Harris,  Jacson  y.  Queen  Anne^s  Bounty,  15  Ch.  D.  561. 

The  proceeds  of  growing  crops :  Symonds  y.  Marine  8oc.,  2  Giff.  325,  332, 
333 ;  mortgages  of  oorou^  rates :  Thornton  y.  Kempson,  Kay,  592;  Chandler 
v.  Howell,  4  Ch.  D.  651. 

Money  charged  on  harbour  tolls:  Ion  y.  Ashton,  28  Beay.  379;  or  on 
profits  m)m  lighthouse  tolls:  A,  G,  v.  Jones,  1  Mac.  &  G.  574;  a  bond 
assigning  tolls  leyied  by  harbour  trustees  for  passage  over  bridges :  Re  David, 
Buckley  y.  Royal  National  Lifeboat  Institution,  43  Ch.  D.  27,  C.  A. ;  41  Ch.  D. 
168  {secus,  as  to  harbour  duties,  the  receipt  of  which  was  in  no  way  dependent 
iipon  the  vessels  using  any  land :  Re  Christmas,  Martin  v.  Lacon,  33  Ch.  D. 
332,  C.  A.) ;  arrears  of  interest  on  mortgage  of  realty ;  debentures  (in  form 
of  assignments  of  dock  dues)  by  Dock  Commrs :  Alexander  v.  Brame,  30  Beav. 
153;  mortgages  of  turnpike  tolls  and  railway  undertakings :  Ashton  y,  L. 
Langdale,  4  D.  &  S.  413 ;  shares  in  the  New  Biver  Co. :  Dryhutter  y.  Bar- 
tholomew, 2  P.  W.  127 ;  Davall  y.  New  River  Co.,  3  D.  &  S.  394  ;  Bath 
Navigation  shares :  Howse  y.  Chapman,  4  Ves.  542 ;  Grand  Junction  Canal 
shares :  Ware  v.  Cumherlege,  20  Beay.  503 ;  but  see  Edwards  v.  Hall,  sup.  ; 
money  to  be  invested  in  **  mortgage  security,"  and  held  on  trust  to  pay  the 
income  to  charity :  Baker  v.  SutUm,  1  Ke.  224 ;  money  of  testator  duly  in- 
vested on  mortgage  pursuant  to  the  wiU  during  the  life  of  a  tenant  for  life : 
Re  Corcoran,  C  v.  Riddell,  62  L.  J.  Ch.  267,  W.  N.  (92)  182 ;  £3J  p.  c.  Cons. 
Stock  of  the  Met.  Board  of  Works:  Cluff  v.  C,  2  Ch.  D.  222;  or  Met. 
Cons.  £^  p.  c.  Stock,  issued  under  the  Met.  Board  of  Works  fLoans)  Act, 
1869  (32  &  33  V.  c.  102):  Re  Crossley,  BirreU  y.  Greenhough,  (1897)  1  Ch. 
928  {secus,  money  borrowed  by  justices  of  the  peace  under  2  &  3  V.  c.  93, 
and  3  &  4  V.  c.  88,  and  charged  upon  county  police  rates :  Re  Harris,  Jacson 
V.  Qtteen  Anne*s  Bounty,  15  Ch.  D.  561 ;  or  bonds  under  the  Metropolis  Local 
Management  Act,  1855,  secured  on  rates  on  occupiers  of  land,  and  leviable 
by  distress,  if  necessary,  on  their  goods  and  chattels :  Jervis  y.  Latormce^ 

22  Ch.  D.  202). 

Shares  in  a  co.  manufacturing  iron  from  its  own  lands :  Morris  y.  Olynn, 
27  Beay.  218  ;  but  see  Myers  v.  Perigaly  2  D.  M.  &  G.  599,  620 ;  Entwietle  y. 
jDavt:^,  4  Eq.  272.  ,    .      ,     ^ 

Bight,  under  grant  from  Crown,  to  moor  vessels  in  the  Thames :  Negus  y. 

CWfter,  Amb.  367.  ,  ,    .      x 

Immoveable  property  in  India  (if  the  testator  has  near  relations),  except 
by  a  will  executed  twelve  months  before  death,  and  deposited  according  to 
the  Indian  Succession  Act,  1865 :  Macdonald  v.  3/.,  14  Eq.  60.  As  to  pro- 
perty in  Canada,  see  Abbott  v.  Eraser,  L.  B.  6  P.  C.  96,  et  inf.  p.  1348. 

Proceeds  ofland  in  England  could  not  be  given  for  benefit  of  a  charity  in 
Scotland :  Curtis  v.  HuUon,  14  Ves.  537. 

Where  a  testator  charged  debts,  &c.  on  funds  not  a^licable  to  charitable 
legacies,  and  then  on  pure  personalty,  his  balance  at  his  bank  was  subject  to 
set-off  for  sums  due  to  the  bank,  and  rent  in  agent's  hands  for  commission 
due  to  him :  Thomas  v.  Howell,  18  Eq.  198 ;  but  arrears  of  rent  of  lease- 
holds were  not  liable  to  deduction  for  ground  rent,  &o. :  lb. 


SECT.  IV.]      GiftB  to  ChanU€8  hy  Deed  or  Will.  1347 


FHOFERTY  WHICH,  INDEPENDENTLY  OP  THE  MORTMAIN  AND  CHARITABLE 
USES  ACT,  1891,  MAT  BE  GIVEN  TO  CHARITIES  BY  WILL. 

Bailway  debentures  (not  being  mortga^s),  shares  in  railway,  canal, 
.waterworks,  and  banking  cos/  scrip  shares  m  projected  railways :  Ashton  v. 
L,  LangdaUy  4  D.  &  S.  402, 413 ;  Be  Langham,  10  Ha.  446 ;  Myers  v.  Perigal, 
2D.  M.  &  G.  599—622  ;  16  Sim.  633  (and  eee  S.  C,  and  Forbes  v.  Steven,  10 
Eq.  178,  189,  as  to  partnership  assets  consisting  of  realty  &c.)  :  Edwards  y. 
Ball,  6  D.  M.  &  a.  74,  90—94 ;  11  Ha.  6. 

Debentore  stock  created  under  the  Cos.  Clauses  Act,  1863  (26  &  27  Y. 
c.  118) :  lie  MitchelVs  Estate,  M.  v.  Moherly,  6  Ch.  D.  655 ;  AUr'ee  v.  Hawe, 
9  Ch.  b.  337,  C.A.  (overruling  Chandler  v.  Hcmell,  4  Ch.  D.  651 ;  AshUm  v.  Z. 
Langdale,  4  D.  &  S.  402) ;  and  money  secured  on  the  county  police  rates  by 
bonds  ^'ven  by  the  justices:  Be  Harris^  Jacson  v.  Queen  Annt^s  Bounty, 
15  Ch.  D.  561. 

Debentures  in  the  form  given  in  Schedule  C.  to  the  Cos.  Clauses  Act, 
1845,  made  by  a  railway  or  waterworks  co. :  Holdsworth  v.  Davenport,  3  Ch. 
D.  185.  The  distinction  is  between  cases  in  which  the  debenture  or  mortgage 
gives  a  right  to  an  interest  in  the  land  itself,  and  those  in  which  it  is  m 
substance  a  charge  on  the  general  imdertaking  only ;  as  to  this,  see  Gardner 
V.  X.  (7.  df  D.  By.,  2  Ch.  201 ;  Be  Panama,  &c,  Co.,  5  Ch.  318 ;  Be  General 
S.  Amer,  Co,,  2  Ch.  D.  337,  C.  A. ;  Be  Parker,  Wignall  v.  Park,  (1891)  1  Ch. 
682 ;  Be  Hollon,  Forbes  v.  Hardcastle,  W.  N.  (93)  111. 

Mort^ges  by  corps,  charged  on  the  borough  fund,  although  such 
fund  arises  in  part  from  rents  of  land :  Be  Thompson,  Bedford  y.  Teal,  45 
Ch.  D.  161,  C.  A. ;  or  the  district  fund,  at  all  events  where  the  corp.  has  no 
surplus  lands:  8.  C. ;  and  see  Be  Holmes,  H.  y.  H,,  W.  N.  (90)  169  ;  60 
L.  J.  Ch.  267 ;  63  L.  T.  477. 

Corporation  Debenture  stock  charged  on  *  *  the  rates  and  revenue  of  all  landed 
and  other  property  of  the  corp. : "  In  Be  Pickard,  Elmsley  y,  Mitchell,  (1894) 
3  Ch.  704,  C.  A. ;  2  Ch.  88. 

Mortgages  by  a  corp.  as  waterworks  authority  under  local  Acts  :  Be 
Parker,  sup. 

Shares  m  a  railway  which  had  leased  its  line  at  a  fixed  rent :  Taylor  v. 
Linley,  2  D.  F.  &  J.  84 ;  shares  in  gaslight  or  dock  cos. :  8,  C. ;  8parling 
V.  Parker,  9  Beav.450,  459,  n. ;  Hilton  y,  Giraud,  1  D.  &  S.  183;  Walker  v. 
Milne,  11  Beay.  507;  bonds  secured  by  assignment  of  canal  rates:  8,  C,  ; 
local  rates :  Jervis  y.  Lawrence,  22  Ch.  D.  202,  sup,  p.  1346 ;  harbour  duties : 
Be  Christmas,  Martin  y.  Lacon,  33  Ch.  D.  332,  C.  A.,  sup,  p.  1346 ;  shares  in 
mining  cos.  on  cost-book  principle :  Hayter  v.  Tucker,  4  K.  &  J.  243 ;  tenants' 
fixtures :  Johnston  v.  8wann,  3  Madd.  457 ;  shares  in  a  co.  for  purchasing 
and  improving  lands,  and  selling  or  letting  them :  Entunstle  v.  Davis,  4  Eq. 
272. 

Purchase-money  of  lands  which  testator  had  agreed  to  sell :  Middleton  y. 
Spieer,  1  B.  C.  C.  201,  contra,  Edwards  y.  Hall,  Harrison  v.  H,,  sup,  p.  1346; 
policies :  March  v.  A,  G,,  5  Beay.  433  (but  as  to  this  case,  see  Ashworth  v. 
Munn,  15  Ch.  D.  363,  371,  375,  C.  A.) ;  shares  in  foreign  mines :  Baker  y. 
Sutton,  1  Ke.  230,  233 ;  arrears  of  rent :  Edwards  v.  Hall,  sup, ;  Thomas  y, 
Howell^  18  Eq.  198;  Brook  v.  Badley,  4  Eq.  106;  instalments  of  a  sum 
payable  for  leave  to  get  minerals  on  demised  land:  lb,;  S,  C,  3  Ch. 
672. 

An  interest  in  part  of  the  proceeds  of  land  directed  to  be  sold  was  held  not 
within  the  Charitable  Uses  Act,  1735  (9  G.  II.  c.  36),  though  a  person  held 
the  land  for  life:  Marsh  v.  ^.  6^.,  2  J.  &  H.  61 ;  but  see  Brook  v.  Badley, 
3  Ch.  672;  Ashworth  y.  Munn,  sup,;  and  see  Aspinall  v.  Bourne,  29 
Beay.  462. 

A  legacy  payable  out  of  proceeds  of  conversion  of  residuary  real  and 
personal  estate :  Be  HilVs  Trusts,  16  Ch.  D.  173 ;  but  v,  sup,  p.  1346. 

The  mortmain  rules  do  not  apply  to  land  in  Ireland:  A,  G,  v.  Power, 
1  BaU  &  B.- 145 ;  Campbell  v.  Badnor,  1  B.  C.  0.  271  (see  7  &  8  V.  c.  97 ;  nor 
to  land  in  Scotland :  9  G.  II.  c.  36,  s.  6;  Macdonaldy,  M,,  14  Eq.  60 ;  nor  to 
land  abroad :  Beaumont  y,  Oliveira,  6  Eq.  534 ;  4  Ch.  309 ;  nor  to  land  in  the 
colonies :  Whicker  v.  Hume,  7  H.  L.  C.  124 ;  1  D.  M.  &  G.  506 ;  14  Beay. 
509,  626 ;  M,  of  Lyons  v.  E.  L  Co.,  1  Moo.  P.  C.  175;  M.  of  Canterbury  v. 
Wybum,  (1895)  A.  0.  89,  P.  C. ;  and  see  M,  of  Lyons  y.  Adv.  Gen.  of  Bengal, 
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1  App.  Ca.  91;  but  land  abroad  is  not  "pure  personalty":  Beaumont  y. 
Olivetra,  6  £a.  534  ;  4  Cb.  309. 

Pecuniary  bequest  by  testator  dying  domiciled  in  Scotland,  possessed  of 
moveables  and  immoveables  in  India,  was  paid  in  full  out  of  the  moveables : 
Macdondld  v.  if.,  14  Eq.  60;  moveable  property  in  Canada  may  be  be- 
queathed for  charitable  purposes:  AliboU  v.  Fnuer^  L.  B.  6  P.  C.  96,  d  9up. 
p.  1346. 


OIFT8  TO  OHABinZS  BY  WILL  ITHDEB  THE  MOBTKAIN  AlTD  OBABITABLB 

USES  ACT,  1891. 

For  the  provisions  of  the  Act,  see  $up»  p.  1338. 

It  applies  only  where  the  testator  has  died  since  5th  August,  1891. 

By  virtue  of  sect.  3  r«up.  p.  1338),  altering  the  definition  of  "  land"  in  the 
Mortmain  and  Charitable  Uses  Act,  1888,  every  kind  of  property  which  fell 
within  the  old  definition,  and  is  excluded  from  the  new,  may  be  assured  to 
charity,  either  by  will  or  inter  viuoa,  without  restriction  of  any  kind: 
Bristowe,  Mortmain  and  Charitable  Uses  Act,  1891,  p.  33 ;  and  for  a  detailed 
examination  of  the  effect  of  the  section  on  the  different  kinds  of  prop^ty 
which  were  within  the  old  definition,  see  ibid,  pp.  32  et  seq. 

As  regards  property  still  remaining  within  tne  definition  of  "  land  "  (viz., 
lands,  tenements  and  hereditaments,  corporeal  and  incorporeal,  of  any  tenure], 
the  effect  of  the  Act  is  that  such  property  (sect.  5,  sup,  p.  1338),  and  per- 
sonalty directed  to  be  laid  out  therein  (sect.  7),  may  lawfully  be  given  to 
charity  by  will ;  but  in  the  one  case  the  property  so  given  must  be  sold 

i sects.  5  and  6),  and  in  the  other  case  the  direction  to  purchase  land  is  void 
sect.  7).     In  every  case  the  charity  retains  the  full  benefit  of  the  gift 

It  would  seem  that  the  exception  of  personal  estate  arising  from  or  con- 
nected with  land  contained  in  sect.  3  of  the  Act  (v,  sup,  p.  1338)  is  not 
restricted  to  such  personal  estate  belonging  to  the  teistator  at  his  death,  but 
includes  land  which  by  his  will  is  directed  to  be  converted  into  money,  and 
that  therefore,  where  a  will  contains  a  direction  for  sale,  the  sale  must  be 
carried  out  under  the  will,  and  the  direction  for  sale  contained  in  sect.  5  of 
the  Act  does  not  apply  :  Bristowe,  Mortmain  and  Charitable  Uses  Act,  1891, 
pp.  35,  54,  63 ;  and  see  Marcy,  Forms  of  Originating  Summons,  pp.  57,  58 ; 
In  re  Wilkinson,  Esam  v.  A,  O,,  Jan.  12,  1900,  sup,  pp.  1338,  1339. 


CHABITIES  ENABLED  TO  TAKE  LAND  GIVEN  BY  WILL. 

The  following  institutions  are  empowered  by  special  or  private  Acts  to  take 
and  hold  land  given  by  will : — 

The  British  Museum,  26  G.  II.  c.  22,  s.  14 :  British  Museum  v.  White, 
2  S.  &  S.  594 ;  3  Moo.  &  P.  689.  The  Middlesex,  the  St.  George*s,  and 
the  Westminster  Hospitals :  see  6  &  7  W.  IV.  c.  vii.  s.  4 ;  4  &  5  W.  IV. 
c.  xxxviii.  s.  1 ;  6  &  7  W.  IV.  c.  xx.  s.  6;  Wigg  v.  NichoUy  14  Eq.  92; 
Perring  v.  Traill,  18  Eq.  88.  Foundlinff  Hospital,  17  G.  11.  c.  29.  Bath 
Infirmary,  19  G.  III.  c.  23.  Eoyal  Naval  Asylum,  51  G.  III.  c.  105. 
Queen  Anne's  Bountv,  43  G.  III.  c.  107.  Oxford  and  Cambridge  Universi- 
ties, and  Eton,  and  Winchester,  and  Westminster  Schools,  9  G.  U.  c.  36,  s.  2, 
with  a  limitation  of  the  number  of  advowsons  that  may  be  held.  But  the 
gift  must  be  bond  fide  for  the  college,  &c.,  not  on  trust  for  other  purposes : 
A,  0,Y,  Tancredy  1  Ed.  10;  A,  0,y,  Whorwood,  1  Vez.  534;  and  see  ^.  G, 
V.  Munhy,  1  Mer.  327.  As  to  the  Female  Orphan  Asylum,  and  the  Sdiool 
for  the  mdieent  Blind,  see  Nethersole  v.  School  for  Indigent  Blind,  11  Eq.  1 ; 
and  as  to  them  and  i^e  Deaf  and  Dumb  Asylum,  see  Cheater  y,  C,  12  Eq. 
444,  et  inf, 

A  charity  empowered  by  a  private  Act  to  take,  hold,  receive,  and  retain 
any  sums  of  money  "  bequeathed  or  devised,"  cannot  take  a  bequest  of  impure 
personalty :  Nethersole  v.  School  for  Indigent  Blind,  11  Eq.  1 ;  Chester  v.  C, 
12  Eq.  444 ;  but  one  empowered  to  hold  lands  can :  Perring  v.  Traill,  18  Eq. 
88 ;  contra,  Brit,  Museum  v.  White,  2  S.  &  S.  595 ;  and  see  Mogg  v.  Hodges^ 
2  Vez.  52 ;  Luckcraft  v.  Pridham,  6  Ch.  D.  205. 

To  these  may  be  added  the  Ecclesiastical  Commrs,  to  whom  hereditaments, 
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goods  or  chattels,  may  be  granted  or  left  by  will,  by  6  &  7  V.  c.  37 :  see 
Baldwin  v.  B.,  22  Beav.  419. 

A  ^fift  of  residue  fpure  and  impure)  to  trustees,  to  divide  among  such 
charities  as  they  should  in  their  uncontrolled  discretion  think  fit,  was  held 
good  :  Lewis  v.  Allenhy,  10  Eq.  668 ;  v.  sup.  p.  1344. 

As  to  churches,  see  Gifts  for  Churches  Act,  1803  (43  G.  HI.  c.  108),  et  sup. 
p.  1337. 

Land  in  the  city  of  London  may  be  devised  in  mortmain  by  citizens  and 
freemen:  A.  O,  y.  Fishnumgers'  Co.,  1  Keen,  495;  Middleton  v.  Cater,  4  Bro. 
C.  0.  409. 

By  the  Gifts  for  Churches  Act,  1811  (51  G.  III.  c.  115),  s.  2,  five  acres,  or 
less,  of  the  waste  of  a  manor  may  be  conveyed  for  a  church,  churchyard,  or 
glebe :  see  Forbes  v.  Eccles.  Commrs,  15  Eq.  61 ;  as  to  restriction  on  the 
powers  of  this  Act,  see  the  Commons  Act,  1899  (62  &  63  V.  c.  30),  s.  22. 


MARSHALLING. 

The  Court  will  not  marshal  assets  in  favour  of  charities:  Williams  v. 
Kershaw,  I  Keen,  275,  n. ;  as  between  realty  and  personalty,  nor  mixed  and 
pure  personalty;  nor  where  the  bequest  is  residuary :  A.  G.  y,  E,  Winchelsea, 
3  Bro.  C.  C.  373 ;  nor  where  it  is  particular :  Ilobson  v.  Blackburn,  1  Keen,  273 ; 
and  see  ^WricA  v.  Cooper,  2  L.  C.  Eq.  (4th  ed.)  103 ;  Tudor,  Char.  58  et  seq. 

Formerly  it  was  otherwise :  A.  G.  v.  Graves,  Amb.  158 ;  A.  G.  v.  TomkinSj 
Amb.  217. 

Now,  where  there  is  a  bequest  to  a  charity  out  of  a  mixed  fund,  the  Court 
appropriates  the  fund  as  if  no  leeal  objection  existed  to  applying  any  part  of 
it  to  charities,  and  then  holds  that  so  much  as  would  thus  come  out  of  the 
prohibited  funds  fails ;  and  the  gift  is  void,  pro  tanto,  in  the  proportion  which 
the  prohibited  fund  bears  to  the  whole  property  applicable  to  the  le^cy : 
Williams  v.  Kershaw,  1  Keen,  275,  n.,  accordmg  to  tneir  values  respecuv^y 
at  the  tesUtor's  decease:  Re  Clark,  Husband  v.  MaHin,  33  W.  E.  516;  54 
L.  J.  Ch.  1080;  52  L.  T.  406;  Sparling  v.  Parker;  Williams  v.  Kershaw, 
sup.  ;  and  not  at  the  time  of  apportioning :  Calvert  v.  Armitage,  1  H. 
&  M.  446 ;  correcting  Robinson  v.  London  Uosp.,  10  Ha.  19,  29.  Nor  can  the 
duty  on  charitable  legacies,  given  free  of  duty,  be  paid  out  of  impure  per- 
sonalty :  Wilkinson  v.  Barber,  14  Eq.  96 ;  and  a  legacy  in  pursuance  of  a 
covenant  is  in  the  same  position :  Fox  v.  Lovmds,  19  Eq.  453. 

But  where  a  testator  had  by  his  will  distinguished  between  leaseholds  and 
personalty,  a  direction  in  a  codicil  to  pay  a  legacy  out  of  personalty  was  held 
to  mean  pure  personalty :  Wilson  v.  Thomas,  3  My.  &  K.  679 ;  and  see  Nickis- 
son  V.  Cockiil,  3  D.  J.  &  S.  622. 

Where,  however,  the  exor  has  admitted  assets  for  payment  of  the  charitable 
bequests,  the  assets  may  be  marshalled  in  favour  of  the  charity :  Campbell  v. 
E.  Radnor,  1  B.  C.  C.  271. 

A  testator  may  himself  marshal  his  assets,  so  that  the  whole  of  the  pure 
personalty  may  be  reserved  for  paying  the  charitable  legacies :  Robinson  v. 
Geldard,  3  Mac.  &  G.  735 ;  Nickisson  v.  Cockiil,  3D.  J.  &  S.  622 ;  Taylor  v. 
Linley,  1  GifE.  67 ;  2  D.  F.  &  J.  84 ;  Lewis  v.  Boete/ewr,  W.  N.  (78)  21 ;  (79) 
11;  38L.T.  93. 

Where  testator  simply  directed  pecuniary  legacies  to  charities  to  be  paid 
out  of  pure  personalty,  which  was  sufficient,  and  g^ve  other  general  pecu- 
niary legacies  to  individuals  which  the  impure  personalty  was  sufficient  to 
satisfy,  it  was  held  that  the  charitable  legacies  were  so  far  in  the  nature 
of  demonstrative  legacies  that  the  others  must  be  paid  out  of  the  impure 
personalty :  Robimon  v.  Geldard,  3  Mac.  &  G.  735 ;  but  in  such  a  case  the 
pure  personalty  must  bear  its  proportion  of  debts,  funeral  and  testamentary 
expenses,  and  costs  of  suit,  rateably  with  the  impure  personalty :  Tempest  v. 
T.,  7  D.  M.  &  G.  470 ;  Beaumont  v.  Oliveira,  4  Ch.  309. 

Where,  however,  lands  were  given  to  trustees  to  sell  and  pay  debts,  &c. 
and  legacies,  and  the  whole  of  the  personalty  to  pay  the  remainder  of  debts, 
&c.  and  legacies,  and  the  residue  of  the  personalty  was  bequeathed  to 
charities,  with  a  proviso  that  residue  should  only  include  pure  personalty,  it 
was  held  that  the  debts,  &c.  and  legacies  were  thrown  primarily  on  the  land, 
and,  secondly,  on  the  impure  personalty :  Wills  v.  Bourne^  16  Eq.  487 ;  and 
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80  where  a  residue  was  giyen  to  cliarities  with  a  direction  that  the  pureiier- 
Bonalty  should  be  reserved  for  satisfying  the  gift :  Miles  y.  Harrison,  22  W.  B. 
441 ;  9  Ch.  316 ;  Taylor  v.  Bogg,  5  Jur.  N.  S.  137. 

And  a  direction  for  payment  of  charitable  legacies  **  exclojsiyely  '*  oat  of 
pure  personalty  was  held  equivalent  to  a  direction  that  the  residue  should 
consist  exclusively  of  pure  personalty:  Re  Arnold  j  Ravenscrofi  y.  Wirrkman, 
37  Ch.  D.  637  ;  and  see  Re  Pitt,  Lacy  y.  Stone,  53  L.  T.  113 ;  33  W.  R.  6o:J ; 
but  a  gift  to  a  charity  of  the  residue  of  personal  estate,  * '  save  and  except  such 
parts  tnereof  as  cannot  by  law  be  appropriated  hy  will  to  charitable  pur- 
poses," did  not  operate  as  a  direction  to  marshal  in  favour  of  the  charity, 
and  the  impure  personalty  passed  to  the  next  of  kin :  In  re  Somers- Cocks, 
Wegg-Prosser  y.  Wegg-Frosser,  (1895)  2  Ch.  449. 

The  rules  as  to  marshalling  appear  to  be  inapplicable  where  the  testator 
had  died  since  5th  August,  1891 :  see  Bristowe,  Mortmain  and  Charitable 
Uses  Act,  1891. 

Marshalling  directed  by  testator  in  favour  of  one  charitable  gift  will 
not  take  effect  so  as  to  tarow  other  charitable  legacies,  given  by  the  same 
will,  entirely  on  impure  personalty,  and  so  defeat  them ;  for  mai-shalling 
only  takes  elf ect  as  against  those  who  have  two  funds :  lb. ;  secus,  of  course, 
as  to  charities  which  can  take  land :  Wiy<f  v.  Nicholl,  14  £q.  92. 

In  Sinneit  v.  Herbert,  7  Ch.  232  (followed  in  Ghampney  y.  Davey,  11  Ch.  D. 
949),  on  gift  of  mixed  residue  for  *'  erecting  or  endowing"  a  church,  500/. 
was  paid  out  of  impure  personalty  under  43  Q-.  III.  c.  10^  {sup,  p.  1337),  to 
aid  the  bequest,  and  all  the  residuary  pure  personalty  held  applicable. 

The  rule  a^nst  marshalling  does  not  apply  to  the  bequest  by  a  Scotchman 
of  property  in  India :  Macdonald  y.  M,,  14  ^q.  60. 


OOSTS  AND  OHABGES— AFPORTIOmCENT. 

In  case  of  a  residuary  or  particular  bequest  to  a  charity,  under  the  law 
previous  to  the  Mortmain  and  Charitable  Uses  Act,  1891,  the  Court  will 
apportion  the  debts  and  legacies  and  the  costs  of  the  action  between  such 
parts  of  the  fund  primarily  liable  as  are  applicable  to  charity  legacies,  and 
such  parts  as  are  not,  whether  such  fund  consists  of  pure  and  impure  per- 
sonalty :  A.  G.  v.  Winchehea,  3  B.  C.  C.  373,  etsup.  Form  5,  pp.  1330, 1331 ; 
or  real  and  personal  estate  forming  a  mixed  fund  :  Curtis  v.  HtUton,  14  Ves. 
540 ;  Roberts  v.  Walker,  1  Buss.  &  M.  752,  and  cases  in  notes  there ;  Fourdrin 
V.  Oowdey,  3  My.  &  K.  383 ;  Williums  y.  Kersliaw,  1  Ke.  274,  n. ;  Paice  v. 
Abp,  Canterbury,  14  Ves.  364;  Crosbie  v.  Corp.  Liverpool,  1  Buss.  &  M. 
761,  n. 

And  a  specific  legacy  in  favour  of  a  charity  will  abate  rateably  with  other 
specific  gifts  according  to  their  respective  values  at  the  testator's  death :  Hcdse 
y.  Rum/ord,  47  L.  J.  Ch.  559 ;  W.  N.  (78)  66. 

Some  of  contested  devises  failing  in  mortmain,  costs  of  suit  as  to  realty 
were  paid  from  that  descended,  and  as  to  personalty  from  undisposed-of 
residue :  Sanders  v.  Miller,  25  Beav.  154 ;  Roio  y.  i?.,  7  Eq.  414 ;  and  see 
Harrison  y,  H,,  S  Ch.  342. 

In  cases  falling  within  the  Mortmain  and  Charitable  Uses  Act,  1891,  no 
apportionment  is  required. 

The  heir  unsuccessfully  disputing  the  gift  was  allowed  costs  only  as  between 

?arty  and  party  :  Wliicker  v.  Hume,  14  Beav.  528 ;  fi».  C,  1  D.  M.  &  G.  506 ; 
H.  L.  C.  124  ;  no  improper  point  being  raised  for  the  next  of  kin,  they  are 
allowed  costs  as  between  solr  and  client :  Carter  y.  Oreen,  3  K.  &  J.  591, 
608 ;  contra,  Wilkinson  y.  Barber,  14  Eq.  96. 

A  charge  of  *'  testamentary  expenses,"  it  is  now  settled,  includes  the  costs 
of  an  admon  action :  Miles  v.  Harrison,  22  W.  B.  441 ;  9  Ch.  316 ;  ei  v,  inf. 
p.  1423;  and  estate  duty.  Re  Clmtow,  (1900)  2  Ch.  182. 

Costs  of  all  parties  to  a  successful  action  to  set  aside  deeds  as  not 
duly  executed  and  enrolled  were  paid  out  of  the  estate :  Wickham  y.  Bath, 
1  Eq.  17. 

where  a  testator  gave  a  specific  fund  to  A.  upon  trust  to  pay,  inter  alia, 
certain  charitable  anns  which  were  held  void,  and  the  residue  of  the  fund  to 
A.,  and  his  general  residue  to  B.,  the  accretion  from  failure  of  the  charitable 
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gifts  went  to  A. :  AsUm,  v.  Wood,  22  W.  E.  893;  43  L.  J.  715 ;  31  L.  T. 
293. 

By  the  16  &  17  V.  c.  51,  ss.  16,  27,  property,  on  becoming  subject  to  a 
trust  for  charitable  or  public  purposes,  is  liable  to  succession  duty:  see 
Hanson,  639,  673. 

As  to  charities  being  liable  to  poor-rate,  see  St,  Thomases  ffosp.  v.  Stratum, 
L.  E.  7  H.  L.  477  ;  Ureig  v.  Univ.  of  Edinh,,  L.  E.  1  Sc.  348 ;  Mersey  Docks 
T.  Cameron^  11  H.  L.  0.  443;  Tudor,  Char.  367;  and  as  to  allowances  in 
respect  of  income  tax  on  property  held  for  "  charitable  purposes"  under  the 
Income  Tax  Act,  1842  (5  &  6  V.  c.  35),  s.  61,  see  CommrB  for  Income  Tax  v. 
Pemsel,  (1891)  A.  0.  531. 
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CHAPTER  XTiTTL 


ACCOUNT. 


Section  I. — General  Account — Original  Judgment. 

1.  Judgment  or  Order  for  Account, 

\Jf  90^  The  Pit  by  bis  writ  of  summons,  or  statement  of  daim,  or 
counsel  submitting  to  account  and  to  pay  what,  if  anything,  upon 
taking  the  account  hereby  directed,  shall  be  certified  to  be  due  to  the 
Deft  from  him]  ;  Let  an  account  be  taken  of  all  dealings  and  transac- 
tions between  Uie  Pit  and  the  Deft  (from  the  —  day  of  — ) ;  And  Let 
what,  upon  taking  the  said  account,  shall  be  certified  to  be  due  from 
either  of  the  parties  to  the  other  of  them,  be  (within  one  month  after 
the  date  of  the  Master's  certificate)  paid  by  the  party  from  whom  to 
the  party  to  whom  the  same  shall  be  certified  to  be  due ;  [or.  And  the 
further  consideration  of  this  action  is  adjourned]. — Liberty  to  apply. 

For  order  referring  it  to  a  district  registrar  to  take  the  accounts  directed 
by  the  decree,  see  Corp,  of  Aberavon  v.  Momus,  M.  E.  at  Chambers,  10  Dec. 
1875,  A.  1913. 


2.  Judgment  for  Inquiries  and  Accounts  in  Action  by  Building  Con' 
tractor  against  his  Emphyer  and  the  Architect 

Let  the  following  &c. :  1.  An  inquiry  whether  the  Pit  [builder']  has 
executed  for  the  Deft  D.  [employer']  any  and  what  works,  which  are 
not  included  in  the  contract  dated  &c.,  in  the  pleadings  mentioned; 
2.  An  inquiry  whether  the  Pit  has  executed  for  the  Deft  D.  under  the 
said  contract  any  and  what  works,  the  price  of  which  is  not  included 
in  the  said  contract,  or  has  made  and  executed,  by  and  under  the 
direction  of  the  Deft  W.  [architect]^  any  and  what  variations  in  the 
works  included  in  the  said  contract ;  3.  An  account  of  what,  if  any- 
thing, is  due  from  the  Deft  D.  to  the  Pit  in  respect  of  the  matters 
mentioned  in  the  said  inquiries  Nos.  1  and  2  respectively;  4.  An 
account  of  what,  if  anything,  is  due  from  the  Deft  D.  to  the  Pit  in 
respect  of  the  contract  price  mentioned  in  the  said  contract  dated  &c. ; 
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5.  An  inquiry  whether  there  have  been  any  and  what  omissions  on 
the  part  of  the  Pit  in  the  performance  of  the  said  contract;  6.  An 
account  of  what,  if  anything,  is  due  from  the  Pit  to  the  Deft  D.  in 
respect  of  any  such  omissions. — Adjourn  &c. — Liberty  to  apply. — 
Kimherley  v.  Dick,  M.  E.,  3  Nov.  1871,  A.  2887 ;  13  Eq.  22. 

For  declaration  in  suit  by  the  contractors  for  the  restoration  of  a  church 
against  the  employer  and  the  architect  that  Pits  were  entitled  to  be  paid  for 
all  quantities  of  work  done  beyond  the  quantities  specified ;  but  not  to  any 
allowance  for  the  extra  price  paid  for  stone ;  with  inquiry  what  was  due  to 
Pits  in  respect  of  such  work  or  quantities  of  work  done,  and  declaration  as 
to  other  allowances,  and  inquiry  what  remains  due  to  Pits  in  respect  of  the 
work  done  under  the  contract,  with  costs  of  suit  to  Pits  up  to  the  hearing, 
see  Kemp  v.  Rose,  1  Gif.  269.  V.-C.  S.,  5th  Jime,  1858,  A.  1125. 

In  this  case,  as  in  Kimherley  v.  Dick^  $up.y  there  was  an  agreement  between 
the  architect  and  employer  which  was  unknown  to  the  builder,  and  was  held 
to  disable  them  from  euforcinj^  their  rights  against  him,  but  in  general  the 
builder  is  bound  by  the  quantities,  unless  he  can  show  that,  in  taking  them 
out,  the  architect  was  the  employer's  agent,  or  that  the  employer  guaranteed 
their  accuracy:  Scrivener  y,  Fask,  L.  R.  1  C.  P.  715;  and  even  where  the 
builder  is  not  boimd  by  the  quantities,  he  must,  if  he  wishes  to  dispute  them, 
stop  at  once  on  discovering  their  inaccuracy :  Kimherley  v.  Dickj  13  £q.  20. 


3.  Inquiry  as  to  Amount  due  to  Railway  Contractor  for  Works  and 

Materials, 

<»  Let  the  following  &c. — ^Ari  inquiry  whether  anything,  and  what, 
remains  due  to  the  Pit  in  respect  of  works  executed,  and  materials 
supplied,  or  otherwise,  under  the  several  contracts  in  the  pleadings 
mentioned,  having  regard  to  the  terms  of  such  contracts  respectively, 
and  to  the  circumstances  under  which  the  Pit  carried  on  and  executed 
the  said  works."— Adjourn  &c.^McIntoah  v.  G.  W,  By.,  V.-C.  S.,  30 
May,  1855,  B.  963;  S.  C,  3  Sm.  &  G.  146. 


4.  Account  of  what  remains  due  to  Hailway  Contractor  tcith  Directions 
as  to  the  Allowance  or  Disallowance  of  particular  Items. 

**  Discharge  judgment  without  prejudice  to  any  question ;  and 
instead  thereof,  Declare  that  the  Pit  is  entitled  to  be  allowed,  in  the 
account  hereinafter  directed,  the  sums  of  £4,000  and  £2,000  claimed 
by  him  in  respect  of  the  bonuses  agreed  to  be  paid  by  the  Defts,  the 
eo.,  for  the  extra  despatch,  increased  expenses,  and  extraordinary 
means  used  and  employed  in  expediting  and  completing  the  works  of 
those  parts  of  the  railway  which  are  in  the  pleadings  in  that  behalf 
mentioned ;  and  the  said  sums  of  £4,000  and  £2,000  are  to  be  allowed 
to  the  Pit  in  taking  the  said  account  accordingly ;  But  also  Declare  that 
the  Pit  is  not  entitled  to  be  allowed  the  sum  of  £1,800,  or  any  part 
thereof,  claimed  by  him ;  and  is  not  entitled  to  any  allowance  in  respect 
of  any  loss  or  damage  sustained  by  delays  in  giving  possession  of  lands, 
^8  in  the  pleadings  mentioned ;  And  Let  the  following  &c.,  an  account 
of  what,  if  anything,  remains  due  to  the  Pit  ill  tespect  of  the  several 
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works  and  matters  included  in  the  final  account  or  final  bill,  and  in 
the  accounts  of  day  work,  delivered  by  the  Pit  to  the  Defts,  the  co.,  as 
in  the  pleadings  mentioned ;  and  in  taking  such  account  any  items  in 
the  said  accounts  delivered  which  may  be  found  to  have  been  settled 
are  not  to  be  disturbed ;  And  Let,  for  the  purposes  of  such  account,  all 
such  inquiries  be  made  as  may  be  necessary  for  the  purpose  of  ascer- 
taining to  what,  if  anything,  the  Pit  and  his  oo-contractors,  or  the 
survivor  of  them,  have  become  entitled,  or  the  Pit  is  now  entitled  ia 
respect  of  accidents  or  damages  arising  from  mining  operations ;  and 
what,  if  anything,  the  Pit  shall  be  found  to  be  entitled  to  in  respect 
thereof  is  to  be  allowed  to  him  in  taking  the  said  account." — Dismiss 
the  action  against  one  of  the  co- Defts  with  costs,  without  prejudice  to 
recovery  thereof  against  the  co.,  and  without  costs  as  to  other  Defts. — 
All  questions  of  interest  and  of  the  other  costs  reserved. — Adjourn  &c. 
— By  consent,  fund  in  Court  to  be  paid  out  to  Defts  without  pre- 
judice.— Liberty  to  apply. — [^Add  Payment  Schedule.^ — ffi^  v.  Souih 
Staff.  jRy.,  L.JJ.,  21  Jan.  1866,  A.  340 ;  S.  C,  11  Jur.  N.  S.  192. 

For  decree  for  an  account  of  the  landing  rents  received  by  Deft  for  landing 
coals  from  the  mines  of  other  coal  owners,  or  otherwise,  through  a  shaft  con- 
structed for  the  purpose  of  working  coals,  of  which  the  Pit  and  Deft  were 
tenants  in  common  of  undivided  moieties;  such  shaft  having  been  con- 
structed upon  land  of  which  Deft  was  exclusive  owner ;  and  an  acooimt  of 
what  is  due  in  respect  of  the  Pit's  share  of  such  rents,  with  declarations  as 
to  the  rights  of  the  parties,  see  Clegg  v.  C,  3  Qiff.  336,  Y.-C.  S.,  13  Nov* 
1861,  A.  2377. 


6.  Account  of  Uncommuted  Tithes, 

Let  an  account  be  taken  of  all  sums  of  money  due  and  owing  to  the 
Pit  as  dean  or  vicar  of  B.  from  the  Defts  D.,  K.,  and  N.,  respectively, 
in  respect  of  the  several  dwelling-houses,  buildings,  and  lands,  situate 
within  the  town  and  parish  of  B.,  in  the  county  of  S.,  occupied  by 
them  respectively  for  or  on  account  of  vicarial  tithes,  dues,  and  obla- 
tions, since  the  16th  March,  1870,  to  be  calculated  at  and  after  the  rate 
of  two  shillings  in  the  pound  of  the  yearly  rent  or  value  of  such  dwell- 
ing-houses, buildings,  and  lands  respectively,  deducting  twopence  for 
every  acre  of  the  lands  of  such  occupiers  respectively  sown  with  wheat, 
and  one  penny  halfpenny  for  every  acre  of  the  lands  of  such  occupiers 
respectively  sown  with  oats ;  and  so  in  proportion  for  a  greater  or  less 
quantity ;  And  Let  the  said  Defts  D.,  K.,  and  N.,  respectively,  within 
one  month  from  the  date  of  the  Master's  certificate  of  the  result  of 
such  account,  pay  to  the  Pit  C.  the  respective  amounts  which  shall  be 
certified  to  be  due  from  them,  the  Pit,  by  his  counsel,  waiving  all 
penalties  and  forfeitures. — Defts  D.,  K.,  and  N.  to  pay  Pit  C.'s  costs. 
— ^Liberty  to  apply. — Crake  v.  Burmese,  V.-C.  H.,  2  June,  1877,  A. 
1134. 

For  decree  for  account  of  tithes  against  several  Defts,  ordering  them 
respectively  to  pay  what  shall  be  due  from  them  respectively,  and  the  Pit's 
costs  by  them  generally,  see  EedaUe  v.  Peacock,  John.  218. 
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6.  Leave  to  imped  Bankers'^  Books^ Ex  parte  Order^  42  8f  43  V. 

c.  11,  «.  7. 

Upon  the  application  of  the  Pit,  and  upon  hearing  &c.  for  Pit  and 
Deft,  Let  the  Pit,  his  solrs  and  agents,  be  at  liberty  at  all  seasonable 
times,  upon  giving  reasonable  notice,  to  inspect  and  take  copies  of  any 
entries  in  the  books  of  Messrs.  0.  &  Co.,  of  &c.,  bankers,  relating  to 
the  account  of  A.  B.  deceased,  for  the  purpose  of  ascertaining  what 
remittances  were  made  bj  the  said  A.  B.  to  the  Deft  during  the  years 
1878  and  1879;  But  such  order  is  to  be  served  upon  the  said  Messrs. 
C.  &  Co.  three  clear  days  before  the  same  is  to  be  obeyed. — Henry  v. 
Laurell,  Hall,  V.-C,  27  May,  1880,  A.  1169. 


7.  The  like  Order. 

Upon  the  application  of  the  Pit  &c..  It  is  ordered  that  the  E.  E. 
Bank,  Ld.  do  at  all  seasonable  times  on  reasonable  notice  produce  at 
their  head  office,  situate  at  No.  — ,  —  Street,  in  the  City  of  London, 
their  books  containing  the  accounts  of  the  Deft  co.,  the  A.  B.  F.,  Ld., 
and  the  Deft  E.  B.  respectively  as  to  the  Deft  E.  B.,  from  the  25  Oct. 
1884,  and  as  to  the  Deft  co.  from  the  27  Oct.  1884,  the  date  of  the 
registration  of  the  said  co. ;  And  that  the  applicant  be  at  liberty  to 
inspect  and  peruse  the  entries  in  the  said  books  relative  to  such 
accounts,  and  to  take  copies  and  abstracts  thereof  and  extracts  there- 
from at  his  expense,  the  B.  E.  Bank,  Ld.,  by  their  counsel,  not  object- 
ing to  this  order. — Amott  v.  Hayes,  Kekewich,  J.,  13  June,  1887,  A. 
894 ;  as  altered  by  S.  C,  28  June,  1887,  A.  1047  ;  affirmed  by  0.  A., 
29  July,  1887  ;  36  Oh.  D.  731.   . 


8.  Leave  to  adept  Proceedings  informer  Action. 

And  in  (making  the  inquiries  and)  taking  the  accounts  hereby 
directed  any  proceedings  had  and  taken  in  the  cause  of  Perry- Herrick 
T.  Aiiwood  are,  so  far  as  the  same  may  be  applicable,  to  be  adopted  if 
the  Judge  shall  think  %t.— Lloyd  v.  Atttoood,  L.  JJ.,  18  Feb.  1859,  B. 
1075;  and  see  Moss  v.  Gregory,  M.  E.,  9  March,  i860,  Form  7,  inf. 
p.  1381 ;  Barr  v.  Willis,  V.-C.  8.,  10  March,  1871,  A.  760. 

For  form  of  order  continuing  proceedings  against  the  represves  of  an 
accounting  party,  v.  sup.  Vol.  I.,  p.  114. 

For  forms  of  orders  directing  additional  accoimts  and  inquiries,  v,  sup. 
Vol.  I.,  p.  193. 


NOTES. 
SUBMrrXING  TO  ACCOTTNT— ACCOUNT  AGAINST  PLAINTIFP  OB  CO-DEFENDANT. 

The  original  order  sometimes  contains  a  direction  for  payment  of  the 

amount  which  may  be  found  due.    If  not,  further  consideration  is  adjourned. 

By  Or  yx^gnr,  7>  directions  fpr  accounts  are  to  be  nmnbered,  Form  2,  sup. 
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Vol.  L,  p.  317 ;  but  where  only  one  account  or  inquiry  is  directed  this  is 
unnecessary. 

It  was  usual  and  proper  for  a  claim  for  an  account  to  contain  a  submission 
by  the  Pit  to  account  himself,  and  such  submission  should  be  recited  in  the 
order.  The  omission  of  it  in  the  bill  did  not  make  it  demurrable :  Clarke  v. 
Tipping,  4  Beav.  588 ;  Toulmin  v.  Beid,  14  Beav.  505 ;  because  the  sub- 
mission was  implied :  Kennington  v.  Houghton,  2  Y.  &  C.  C.  630 ;  or  might 
be  made  a  condition  precedent  to  the  making  the  decree :  Fowler  v.  Wyati, 
24  Beav.  237 ;  and  after  a  decree  or  judgment  for  account  the  Pit  may  alwajrs 
be  ordered  to  pay  the  sum  found  due  from  him  where  the  liability  to  pay  is 
mutual :  Clarke  v.  Tipping,  Toulmin  v.  Reid,  sup. ;  Stowell  v.  Cole,  2  Vem. 
296;  Horwood  v.  8chmede8,  12  Ves.  316 ;  and  see  Stainton  v.  Carron  CV)-.  24 
Beav.  346 ;  but  not  where  the  amount  found  due  is  not  ajiersonal  liability 
on  the  part  of  the  Pit :  Hollis  v.  Btdpett,  13  W.  E.  492 ;  12  L.  T.  293 ;  B*>dkin 
V.  Clancy,  1  Ba.  &  B.  216.  It  is  for  this  reason  that  a  Deft  could,  after  an 
order  for  an  account,  revive  against  the  Pit :  Anon.,  3  Atk.  691 ;  Stowell  v. 
Cole,  Horwood  v.  Schmedes,  sup: ;  and  that  a  writ  of  ne  exeat  may  be  obtained 
against  a  co-Deft  by  a  Deft  in  an  action  for  account :  Doners  Case,  1  P.  Wms. 
263  ;  Sohey  v.  S,,  15  Eq.  200,  c««t<p.  Vol,  I.,  p.  617. 

The  judgment  should  contain  a  submission  by  the  Pit  to  account,  whether 
the  statement  of  claim  does  so  or  not :  Fowler  v.  Wyatt,  24  Beav.  237  ;  and 
see  Hollis  v.  Bxdpett,  4  March,  1863,  Beg.  Min.  187 ;  13  W.  E.  494,  et  sup., 
in  which  neither  the  bill  nor  the  decree  (V.-C.  K.,  10  Nov.  1862,  A.  2361) 
contained  any  submission. 

The  assignee  of  a  patent  suing  the  licensee  for  an  account  must  put  him- 
self in  the  place  of  the  assignor  by  offering  to  pay  anything  which  may  be 
due  from  the  latter:  Bergmann  v.  Macmillan,  17  Ch.  D.  423. 

Under  the  new  practice,  the  power  of  making  such  judgments  as  may 
be  necessary  for  doing  complete  justice  is  extended  by  Jud.  Act,  1873, 
8.  24 ;  and  by  O.  xxi,  17,  where  in  any  action  a  set-off  or  counterclaim  is 
established  against  the  Plt*s  claim,  the  Court  may  give  judgment  for  the 
Deft  if  the  balance  is  in  his  favour. 

This,  however,  applies  to  the  balance  which  results  upon  the  hearing  of 
the  action :  Bolfe  v.  Madaren,  3  Ch.  D.  106. 

An  order  for  an  account  cannot  (otherwise  than  on  counterclaim)  be  made 
against  a  Pit:  S,  C,  Toulmin  v.  Beid,  14  Beav.  600,  505. 

Accounts  between  co-Defts  may  be  directed  in  a  proper  case :  Chamley  v. 
Z.  Dunsany,  D.  P.,  2  Sc.  &  L.  718;  but  only  where  a  case  is  made  on  the 
pleadings  and  proved  :  Goodwin  v.  Clewley,  2  Beav.  30 ;  Ecdeston  v.  X.  Skel- 
mersdale,  1  Beav.  396. 

Declaration  of  right  between  co-Defts  should  be  made  on  further  con- 
sideration :  Bate  v.  Hooper,  5  D.  M.  &  G.  338 ;  and  as  to  declaring  rights  and 
determining  questions  between  co-Defts,  v,  sup.  Vol.  I.,  p.  165. 


PAYMENT  INTO  OOUBT. 

After  a  judgment  for  account,  the  Deft,  upon  his  admission,  or  when  it  has 
been  sufficiently  ascertained  that  a  balance  is  due  from  him,  may  be  ordered, 
without  certificate,  to  bring  the  amount  into  Court :  London  Syndicate  v.  Lord, 
8  Ch.  D.  84 ;  and  see  Freeman  v.  Cox,  lb.  148 ;  but  see,  contra,  Neshitt  v. 
Baldwin,  7  L.  B.  Ir.  134. 

.  And  in  general,  where  an  account  has  been  rendered,  and  the  Court  has 
before  it  the  parties  to  the  account,  and  evidence  as  to  items  in  dispute,  the 
Court  will  look  into  the  facts  of  the  case,  and  if,  in  the  fair  exercise  of  its 

i'udicial  discretion,  it  can  arrive  at  a  conclusion  that  a  sum  will  be  due  to  the 
?lt  on  the  taking  of  the  account,  it  will  order  payment  by  the  Deft  of 
that  amount  into  Court :  London  Syndicate  v.  Lord,  8  Ch.  D.  84,  90 ;  Wanklyn 
V.  Wilson,  35  Ch.  D.  180,  186;  and  see  Porrett  v.  WhiU,  31  Ch.  D.  52,  C.  A. ; 
Dunn  V.  Campbell,  27  Ch.  D.  254,  n. 

BIQHT  TO  ACCOUNT  GEKERALLT. 

By  Jud.  Act,  1873,  s.  34  (3^,  all  causes  and  matters  for  taking  of  partner- 
ship or  other  accounts  are  assigned  to  the  Ch.  Div. 
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By  0.  in,  8,  in  all  cases  of  ordinary  account,  "where  the  Pit  in  tlie  first 
instance  desires  to  have  the  account  taken,  the  writ  of  summons  is  to  be 
indorsed  with  a  claim  that  such  account  be  taken. 

By  O.  XV,  1,  the  Pit  then,  if  the  Deft  fails  to  appear  (v.  »up»  Vol.  I., 
p.  172),  or  appears  but  cannot  show  that  there  is  a  preliminary  question  to 
be  tri^,  is  entitled  to  an  order  for  the  account  claimed  with  aU  usual 
directions.*    By  r.  2,  such  application  is  to  be  made  in  Chambers. 

As  to  the  powers  of  the  Court  to  refer  questions  of  account  arising  in  any 
cause  or  matter  requiring  a  prolonged  examination  of  accounts  to  a  special  or 
official  referee,  v.  sup.  Vol.  1.,  p.  415. 

By  Jud.  Act,  1873,  s.  66,  accounts  may  be  ordered  to  be  taken  in  the  office 
of  or  by  a  district  registrar,  and  his  written  report  may  be  acted  upon  by 
l^e  Ooiirt  as  to  the  Court  shall  seem  fit;  and  as  to  taking  accounts  m  dis- 
trict registries,  see  O.  xxxv,  13,  sup,  p.  176 ;  and  that  an  official  referee  is 
not  bound  to  take  accounts  and  inquiries  in  the  strict  way  usually  adopted 
before  the  Master  in  Chambers,  see  Re  TayloT,  Turpin  v.  Pain,  44  Ch.  D. 
128,  9tip,  p.  419. 

By  O.  XXXIII,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceedings 
in  a  cause  or  matter  direct  any  necessary  inquiries  or  accounts  to  be  made  or 
taken,  although  there  is  some  special  or  further  relief  sought  for,  or  some 
special  issue  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner. 

The  rule  does  not  authorize  the  Court  to  refer  to  Chambers  the  whole  of 
the  questions  in  a  cause,  but  only  to  direct  before  trial  accounts  which  would 
otherwise  have  been  directed  at  the  trial :  Oarnham  v.  Skipper,  29  Ch.  D. 
666,  C.  A.  ;  and  see  Blake  v.  Harvey,  29  Ch.  D.  827,  C.  A. ;  Clover  v.  Wilts 
and  Berkshire  B,  B.  Soc„  50  L.  T.  382;  53  L.  J.  Ch.  622  ;  32  W.  R.  895. 

In  general,  a  Pit  is  not  entitled  to  apply  by  summons  for  the  determina- 
tion of  the  question  at  issue,  which  will  properly  be  decided  at  the  trial : 
Barthwick  v.  Ransford,  28  Ch.  D.  79. 

By  O.  XXXII,  6,  any  party  may,  at  any  time,  apply  by  motion  for  such 
order  as  he  is  entitled  to  upon  the  admissions  in  the  pleadings :  see  Rumsey 
V.  Reade,  1  Ch.  D.  643;  sup.  Vol.  I.,  p.  180. 

An  admission  of  the  accounting  relationship  is  enough,  although  Deft 
allege  that  the  balance  is  due  to  him :  Turquand  y.  Wilson,  1  Ch.  D.  85  (and 
see  Lockett  v.  L.,  4  Ch.  340,  et  sup.  Vol.  I.,  p.  87),  in  which  case  he  may  have 
to  pay  costs  if  the  balance  is  found  against  him  :  Fry  v.  F.,  10  Jur.  N.  S. 
983. 

As  to  what  is  a  refusal  to  account,  see  Pince  v.  Beattie,  11  W.  B.  979 ; 
9  Jur.  N.  S.  1119 ;  9  L.  T.  315. 

As  to  giving  leave  to  defend  where  there  is  a  question  of  account,  v,  sup. 
Vol.  I.,  n.  24. 

The  taJdng  of  accounts  having  been  assigned  to  the  Chancery  Division  by 
Jud.  Act,  1873,  s.  34  (3),  cases  in  which  a  biU  for  an  account  would  have 
lain  previously  should  now  be  brought  in  the  Chancery  Division,  and  cases 
(not  involving  the  taking  of  an  account)  in  which  an  action  at  law  would 
nave  been  the  proper  remedy  (as,  for  instance,  actions  for  debt  or  a  balance 
due,  or  for  liquidated  damages,  or  mere  cases  of  set-off  or  cross-demands), 
may  be  assigned  to  any  Division  of  the  High  Court,  including  the  Chancery 
Division. 

This  being  so,  it  will  still  be  desirable  to  notice  the  distinctions  between 
the  jurisdiction  at  Law  and  in  Equity  under  the  old  practice,  except  cases 
(i;.  in/,)  in  which  the  only  ground  for  coming  into  Equity  was,  that  there  was 
some  question  of  equitable  rights  of  which  a  Court  of  Law  could  take  no 
notice  {e,g.,  where  there  was  an  equitable  set-off),  or  that  some  relief  which 
Equity  alone  could  give  {e.g.,  discovery)  was  required. 

Prior  to  the  Jud.  Acts,  a  creditor's  usual  remedy  for  a  legal  debt  was  at 
Law,  and  mere  inability  to  enforce  it  there  did  not  give  a  remedy  in  Equity : 
Kirk  V.  Brorrdey  Union,  2  Ph.  640,  648 ;  Crampton  v.  Varna  Ry.,  7  Ch.  562. 
Where  the  remedy  was  concurrent,  the  question  of  transferring  the  matter 
into  or  dealing  with  it  in  Equity  was  one  of  convenience  in  each  particular 
case:  HUl  v.  S.  Staff.  Ry„  11  Jur.  N.  S.  192 ;  12  L.  T.  63 ;  Foley  v.  Hill, 
2  H.  L.  0.  2« ;  Shepard  v.  Brown,  4  Giff.  208 ;  Southampton  Dock  Co,  v. 
Southampton  Harh,  and  Pier  Co,,  11  Eq.  254  ;  and  see  S,  C,  14  Eq.  595. 

Suits  for  account  were  entertained  in  Equity  where  complete  justice  could 
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not  be  done  between  the  parties  in  one  ordinary  action  at  Law :  Fciey  y.  Hill, 

2  H.  L.  C.  28 ;  O'Connor  v.  Spaight,  1  Sch  &  L.  309;  see  DahU  v.  Nugent^ 
14  W.  R.  94;  11  Jur.  N.  S.  943;  ift  L.  T.  396;  or  only  by  means  of  an 
action  of  account :  KenningUm  v.  Houghton,  2  Y.  &  C.  C.  620. 

The  powers  ^ven  to  the  Common  Law  Courts  by  the  C.  L.  P.  Act,  1854, 
of  compelling  discoyery,  ^^nting  equitable  relief,  and  of  referring  matters  of 
account  {y.  $up,  p.  416),  did  not  oust  the  jurisdiction  of  the  Court  of  Chancery, 
that  Court  being  provided  with  machinery  enabling  it  to  deal  with  compli- 
cated accounts  by  its  own  officers  and  under  its  own  constant  supervision : 
Croskey  v.  EurofPy  d-c.  Co.,  1  J.  &  H.  108  (where  the  injunction  was  granted 
on  the  application  of  some  only  of  the  Def  ts) ;  and  see  Edivards^  Wood  v. 
Baldwin,  9  Jur.  N.  S.  1280 ;  9  L.  T.  474. 

A  bill  for  an  accoimt  would  lie  in  Equity : — 

1.  Where  there  were  **  mutual  accounts,"  by  which  are  meant  not  where 
one  only  of  two  parties  has  received  money  and  made  payments  on  account 
of  the  other,  but  where  each  of  two  parties  has  received,  and  paid  on  accoimt 
of  the  other :  Philh'pa  v.  P.,  9  Ha.  473 ;  N,  E.  By.  v.  Martin,  2  Ph.  758 ; 
Fadwick  v.  Hurst,  18  Beav.  579  ;  FluJcer  v.  Taylor,  S  Drew.  191,  192 ;  Barthez 
V.  Clemens,  6  Beav.  165  (merchants  and  their  foreign  correspondents) ;  Keu" 
nington  v.  Houghton,  2  Y.  &  C.  C.  620 ;  and  see  the  decree,  lb,  630 ;  Edwards^ 
Wood  V.  Baldwin,  9  Jur.  N.  S.  1280 ;  9  L.  T.  474,  in  which  an  action  on  a 
bond  given  as  security  for  what  might  be  due  on  mutual  and  unsettled 
accounts  was  restrained. 

2.  Where  the  accounts  althou&h  not  *'  mutual "  were  too  complicated  to  be 
properly  adjusted  in  a  Court  of  Law,  or  could  only  be  settled  by  a  multi- 
plicity of  actions,  or  could  be  better  dealt  with  in  Equity :  O'Connor  v. 
Spaight,  1  Sch.  and  L.  305,  309 ;  Kensington  v.  Houghton,  2  Y.  &  C.  C.  620 
(lessees  of  farms  against  their  landlords) ;  Taff  VaJe  By.  v.  Nixon,  1  H.  L.  C. 
Ill  (one  of  two  contractors  against  the  railway,  and  the  bankrupt  assignee 
of  the  other) ;  M'Intosh  v.  O.  W.  By.,  2  Mac.  &  G,  74 ;  2  Dr.  &  S.  758  ;  3  Sm. 
&  G.  146,  reviewed,  in  ScoU  v.  Corp.  Liverpool,  3  D.  &  J.  364 ;  Badger  v.  O.  W, 
By.,  6  H.  L.  C.  72  (contractors  against  railway) ;  Corp.  Carlisle  v.  Wilson,  13 
Yes.  276  (against  owners  of  stage  coach  for  account  of  town  dues) ;  Hill  v. 
S.  Staff.  By.,  11  Jur.  N.  S.  192  ;  12  L.  T.  263  (contractors  against  railway) ; 
Kemp  V.  Bose,  1  Giff.  268 ;  4  Jur.  N.  S.  919;  Kimherley  v.  Dick,  13  Eq.  1, 
et  sup.  p.  1353  (builders  against  employers) ;  D.  Marlborough's  Case,  1  Bro. 
P.  C.  175 ;  Harrington  v.  Churchward,  6  Jur.  N.  S.  576 ;  29  L.  J.  Ch.  521  ; 
8  W.  E.  302  (servant  with  salary  dependent  on  profits  against  his  master, 
there  being  no  partnership). 

A  mere  general  allegation  that  the  accounts  were  voluminous  and  intricate 
was  not  sufficient  to  avoid  demurrer :  Padwick  v.  Hurst,  18  Beav.  575 ;  Bliss 
Y.  Smith,  34  Beav.  508.  Secus,  when  there  was  enough  to  show  that  the 
statement  was  true :  Darthez  v.  Clemens,  6  Beav.  165 ;  S.  E.  By.  v.  Brogden, 

3  Mac.  &  G.  8,  22,  23. 

In  the  following  cases  injimctions  to  stay  actions  at  law  were  refused 
because  the  accounts  were  not  sufficiently  complicated  :  Ih'nwiddie  v.  Bailey , 
6  Yes.  136  (insurance  broker  against  nis  principal) ;  N,  E.  By.  v.  Martin, 
2  Ph.  758  (a  railway  against  its  surveyors  and  engineers) ;  S.  E.  By.  v. 
Brogden,  3  Mac.  &  G.  8  (a  railway  and  its  contractor) ;  CMahonjy  v,  Dickson, 
2  Sch.  &  L.  400, 410  (tenant  against  landlord);  Foley  v.  Hill,  2  H.  L.  C.  28 ;  1 
Ph.  399  (customer  against  banker) ;  Moses  v.  Lewis,  12  Pri.  502  (lessee  of 
colliery  against  lessor,  for  account  of  rent,  royalties,  and  bill  transcu^tdons) ; 
Ambrose  v.  Dunmow  Union,  9  Beav.  508  (bankrupt  builder's  assignees  against 
the  employer  who,  on  default  of  the  bankrupt,  had  completed  the  work). 

3.  A  bill  lay  where  there  was  a  fiduciary  relation  between  the  parties — 
such  as  Agency,  inf.  p.  1374 ;  Trusteeship,  sup.  p.  1131  ef  seq.;  Solr  and  Client, 
p.  1100;  Exorship,  inf.  Chap.  XLIY.,  **  Administration,"  pp.  1476, 
1477 ;  and  see  Chap.  XLIX.,  **  Partnership." 

But  all  agents  are  not  in  such  a  fiduciary  relation  to  their  principals :  Foley 
v.  Hill,  2  H.  L.  C.  28  (bankers) ;  Moxon  v.  Bright,  4  Ch.  292  (agents  for 
making  and  selling  patented  machines). 

4.  That  Pit  requii*ed  discovery,  which  could  not  then  be  obtained  at  law, 
was  in  some  cases  held  to  give  jurisdiction  in  equity  :  Story,  Eq.  J.  §§  455, 
468 ;  Shepard  v.  Brown,  4  Giff.  208 ;  and  see  Barry  v.  Stevens,  31  Beav.  258, 
268,  contra ;  but  this  can  hardly  affect  the  question  now.    In  the  preceding 
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three  classes  of  cases  the  action  ought  now  to  be  brought  in  the  Chancery 
Division  :  Jud.  Act,  1873.  s.  34  (3),  sup.  p.  1356. 

5.  Where  there  was  fraud.  As  where  the  architect,  or  engineer,  and 
employer  colluded  against  the  builder  or  contractor:  Kimberley  v.  Dick^  13  Eq. 
1 ;  Form  2,  sup.  pp.  1352,  1353 ;  A">mp  v.  Rose,  1  Gifif.  258 ;  4  Jur.  N.  S.  919, 
et  9up.  p.  1353 :  BHsBY.  Smith,  34  Beav.  508  ;  Mcintosh  v.  G.  W.  By.,  2  Mac. 
and  G.  74  ;  2  Dr.  &  S.  758 ;  3  Sm.  &  G.  146 ;  Rmi^fer  v.  O.  W,  By.,  5  H.  L.  C. 
72 ;  but  the  fact  that  the  engineer  was  a  shareholder  wsa  not  enough  :  S.  0, 

In  cases  within  any  of  the  first  three  classes  it  would  seem  that  if  the 
action  be  brought  in  any  other  Division  it  may  in  general  be  transferred  to 
the  Chancery  Division  on  a  Deft*s  application :  Jud,  Act,  1873,  ss.  34  (3),  36 ; 
Jud.  Act,  1875,  s.  11,  sup.  pp.  827  et  aeq.  But  it  was  not  in  every  case  in 
which  it  would  have  entertained  jurisdiction  over  the  case,  if  it  had  been 
brought  into  Equity  in  the  first  instance,  that  the  Court  of  Chancery  would 
withdraw  it  from  a  Court  of  Law  by  stopping  an  action  already  commenced : 
S.  E.  By.  V.  Brogden,  3  Mao.  &  G.'8,  2i;  N.  E.  By.  v.  Martin,  2  Ph.  758; 
8cM  V.  Corp.  Liverpool,  3  D.  &  J.  334,  358. 

The  Court  of  Chancery  could  make  a  decree  for  account  in  an  information, 
at  the  instance  of  the  Crown,  against  a  subject  the  paid  agent  of  the  Crown : 
A.  O,  V.  Edmunds^  6  Eq.  381 ;  and  see  A.  G.  v.  Corp.  London,  8  Beav.  270 ; 
1  H.  li.  C.  440,  447,  469,  470. 

A  decree  for  account  in  a  foreign  Court  is  no  bar  to  a  suit  here :  Fietroni 
V.  Tramatlnntic  Co.,  17  L.  T.  303. 

RoToral  Pits  whose  rights  are  adverse  cannot  join  in  an  action  for  account : 
Ward  T.  Sittinghoume,  d^c.  Co.,  9  Ch.  488. 

SPECIAL  DIRECTIONS— EVIDENCE. 

By  O.  xxxiiT,  3,  "  the  Court  or  a  Judge  may,  either  by  the  judgment  or 
order  directing  an  account  to  be  taken,  or  by  any  subsequent  order,  give 
special  directions  with  regard  to  the  mode  in  which  the  account  is  to  be  taken 
or  vouched,  and,  in  particular,  may  direct  that  in  taking  the  account  the 
books  of  account  in  which  the  accounts  in  question  have  been  kept  shall  be 
taken  as  primd  facie  evidence  of  the  truth  of  the  matters  therein  contained, 
with  liberty  to  the  parties  interested  to  take  such  objections  thereto  as  they 
may  be  advised." 

Under  the  Chancery  Procedure  Act,  1852  (15  &  16  V.  c.  86),  s.  54  (for 
which  this  rule  is  substituted),  special  directions  were  not,  in  general,  given 
at  the  hearino^,  but  subsequently  on  summons  in  Chambers  '.A.  S.  v. 
Attwottd,  9  Ha.  Ivi. ;  Harawick  v.  Wright,  15  W.  R.  963 ;  though  they 
might  be  given  at  the  hearing :  Stainton  v.  Carron  Co.,  24  Beav.  363 ;  or  in 
Court  by  motion:  Ewart  v.  Williams,  7  Dec.  1854,  A.  188 ;  3  Drew,  21 ;  or 
petition:  Browne  v.  Collins,  12  Eq.  586.  As  to  giving  directions  with 
reference  to  settled  accounts,  v.  inf.  p.  1383.  For  form  of  summons,  see 
D.  C.  P.  612. 

Except  in  partnership  cases  (as  to  which  v.  inf.  Chap.  XLIX.,  "Part- 
nership ")  a  special  direction  is  necessary  to  make  books  primd  facie  evidence 
of  accounts:  Cookes  v.  C,  3  N.  R.  97 ;  9*Jur.  N.  S.  843 ;  11  W.  B,  871 ;  and 
see  Newhfrry  v.  Benson,  2  W.  R.  648  ;  23  L.  J.  Ch.  1003. 

The  intention  is  that  such  special  directions  as  to  evidence  may  be  given 
where  vouchers  have  been  lost,  or  there  has  been  great  lapse  of  time,  not 
where  the  ordinary  evidence  can  be  had,  nor  merely  to  save  expense :  Lodge 
V.  Friehard,  3  D.  M.  &  G.  906  ;  Eioart  v.  Williams,  7  D.  M.  &  G.  68. 

Trust  accounts  which  had  been  open  to  inspection  by  all  the  cs.  q.  t.,  and 
examined  by  some  of  them,  were  ordered  to  he  primd  facie  evidence  :  Banks 
v.  Cartivright,  15  W.  R.  417. 

Under  special  circumstances,  entries* in  books,  accounts  between  master 
and  servant,  tradesmen  and  shopmen,  and  bankers  and  customers,  from 
necessity  and  for  general  convenience,  are  admitted  as  evidence  for  the  person 
who  kept  them :  Symonds  v.  Gas  Co.,  11  Beav.  283. 

Accounts  taken  in  a  suit  in  Jamaica  against  the  exors,  who  proved  the  will 
there,  were  ordered  to  be  taken  as  j^rtm^ /aa6  evidence  in  a  suit  against  them 
here,  with  leave  to  Pit  to  surcharge  and  falsify :  Sleight  v.  Lawson,  3  K.  &  J. 
292. 

The  Court  may  give  special  directions  where  accounts  are  ordered  against  a 
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person  who  has  been  in  possession  believing  Himself  entitled:  Lupton  y. 
IVhite^  15  Ves.  443 ;  and  with  leave  to  state  specially  in  case  of  lapse  of  time, 
loss  of  documents  or  evidence,  or  other  diflBculty :  nowley  y.  AdarM^  7  Beay. 
395,  415;  Re  WatU,  7  Beay.  491;  AUfrey  y.  A.,  1  Mao.  &  G.  87;  10  Beay. 
353,  361. 

Or  where  the  accounts  and  vouchers  are  alleged  to  be  beyond  the  control 
of  the  accounting  party  :  Turner  y.  Coniey^  5  fieav.  617 ;  Kirkman  y.  Booths 
11  Beay.  273,  283;  secus^  where  it  appears  that  there  never  were  any 
vouchers:  Stainton  v.  Carron  Co.,  24  Beav.  346,  361 ;  et  in/,  p.  1380. 

As  to  the  provisions  of  the  Bankers'  Books  Evidence  Act,  1879  (42  Y.  c.  1 1), 
in  reference  to  the  admissibility  of  entries  in  bankers'  books  as  primd  facie 
evidence,  v.  sup.  Vol.  I.  p.  HI  ;  and  for  forms,  v.  Vol.  I.  p.  61,  sup.  p.  1355. 

As  to  the  effect  of  past  practice  as  evidence  of  an  agreement  that  accounts 
shall  be  taken  in  a  particular  manner,  see  Be  Frank  Mills  Mining  Co.,  23  Ch. 
D.  52,  C.  A. 

As  to  special  directions  for  taking  accounts  by  the  Court  of  Chancery  in 
Ireland,  see  30  &  31  V.  c.  44,  s.  159 ;  Alford  v.  Clay,  Ir.  Rep.  9  Eq.  219. 

At  the  original  hearing  the  Court  generally  confines  itself  to  determining 
whether  an  account  ought  to  be  directed,  and  what,  if  any,  special  directions 
ought  to  be  given  for  taking  the  account :  Uill  v.  S.  Staff.  By.,  11  Jur.  N.  S. 
193. 

It  does  not,  as  a  rule,  deal  with  or  admit  evidence  on  any  questions  except  so 
far  as  required  for  deciding  on  the  right  to  an  account,  v.  sup.  Vol.  I.  p.  87,  and 
will  not  do  anything  which  will  have  the  effect  of  taking  the  account  in 
part :  Hornby  v.  Hunter,  1  Euss.  89 ;  5  Euss.  149 ;  Law  v.  HunUr,  1  Eus9. 
102 ;  Walker  v.  Woodward,  1  Euss.  110 ;  Tomlin  v.  T.,  1  Ha.  236,  248 ;  but 
can  do  so  where  necessary,  and  if  the  particular  items  are  put  forward 
in  the  pleadings  :  Hill  v.  S.  Staff.  By,,  11  Jur.  N.  S.  192,  193 ;  12  L.  t.  63*; 
Smith  v.  Wilkinson,  L.  C,  9  Feb.  1798,  B.  363 ;  Abbey  v.  Fetch,  &  Jur.  433 ; 
11  L.  J.  Ch.  124  ;  1  Y.  &  C.  C.  C.  258 ;  and  see  the  decree  in  Joy  v.  Campbell, 

1  Sch.  &  L.  347 ;  3  Bli.  N.  S.  110,  111. 

Pit  was  bound  to  state  specificaUy  the  errors  on  which  he  relied  in  the 
accounts  rendered  by  the  Deft,  his  agent :  Shephtrd  v.  Morris,  4  Beav.  252 ; 
and  could  not  at  the  nearing  give  any  evidence  as  to  particular  errors  not  so 
stated:  Forsyth  v.  El  lice,  2  Mac.  &  G.  209;  and  see  Hill  v.  S.  Staffs  By.,  11 
Jur.  N.  S.  192  ;  12  L.  T.  63  ;  et  sup.  pp.  1353,  1354  ;  nor  before  the  hearing 
require  discovery  as  to  particular  items  not  relevant  to  the  question  then  to 
be  decided— the  right  to  call  for  an  accoimt :  Adams  v.  Fisher,  3  My.  &  C. 
626,  as  explained  by  Wigram,  V.-C,  in  -4.  G.  v.  Thompson,  8  Ha.  115; 
Tomlin  y.  T.,  1  Ha.  236. 

By  O.  xxxni,  4a,  "  upon  the  taking  of  any  account,  the  Court  or  a  Judge 
may  direct  that  the  voucners  shall  be  produced  at  the  office  of  the  solr  of  the 
accounting  party,  or  at  any  other  convenient  place,  and  that  only  such  items 
as  may  be  contested  or  surcharged  shall  be  brought  before  the  Judge  at 
Chambers."    As  to  the  object  of  this  rule,  see  Be  Fish,  Bennett  v.  B.,  (1893) 

2  Ch.  413,  427,  C.  A. 

WILrOL  DEFAULT. 

A  bailiff  at  Common  Law  was  answerable  for  what  he  might  have  made 
of  the  lands  but  for  his  wilful  default.  But  a  tenant  in  common  (who  when 
he  had  received  more  than  his  share  was  liable,  imder  4  &  5  A.  c.  16,  s.  27, 
to  an  action  of  account  by  his  co-tenant)  was  not  answerable  for  wilful 
default :  Wheeler  v.  Home,  Willes,  208. 

In  giving  an  account  of  rents  and  profits  against  a  deceased  steward  and 
agent,  and  his  surviving  partner,  ako  his  exor,  where  losses  had  occurred 
through  his  sub-aeents,  tne  account  was  to  embrace  what  **  without  their 
wilful  default  might  have  been  received  thereout " :  E.  Abingdun  v.  Way, 
29  Jan.  1787,  A.  697. 

In  what  cases,  and  under  what  circumstances,  and  in  what  form  and  stage 
of  the  proceedings,  parties  are  liable  to  account,  as  for  wilful  default,  v.  sup. 
pp.  1162  et  seq..  Chap.  XLIV.,  •'ADMINISTRATION,"  and  Chap.  XLVII., 
•*  Mortgages.^* 

As  to  account  between  tenants  in  common  of  coal  mines,  &c.,  see  Clegg  v.* 
C,  3  Giff.  322 ;  10  W.  E.  75,  et  sup.  p.  1354 ;  Job  y.  Potion,  20  Eq.  84 ;  and 


SECT.  1.3     General  Account^— Original  Judgment.  1361 

that  one  tenant  in  common  of  a  house  who  expends  money  in  ordinary 
repairs  has  no  right  of  action  against  his  co-tenant  for  contribution,  see 
Ltigh  V.  Dickeson,  16  Q.  B.  D.  dO,  C.  A. ;  Hill  v.  Hickin,  (1897)  2  Ch.  679  ; 
and  that  there  is  no  fidudaxy  relation  between  tenants  in  common  of  land 
prohibiting  one  from  acquiring  an  outstanding  incumbrance  for  his  own 
oenefit,  see  Kennedy  v,  De  Trafford,  (1896)  1  Uh.  762,  C.  A. ;  and  one  co- 
patentee  cannot  call  on  the  other  for  an  account  of  profits  made  by  him  by 
working  the  patent  or  using  the  invention  in  his  business  :  Steera  v.  Rogers, 
(1893)  A.  0.  232 ;  and  so  in  the  case  of  co-owners  of  a  secret  process :  HeyU 
Dia  V.  Edmundf,  81  L.  T.  679  ;  48  W.  E.  167. 

Losses  occasioned  by  the  lint's  neglect  of  duty  may  be  set  off  against 
him  :  O,  W.  Ins,  Co,  y.  Cunliffe,  9  Oh.  626 ;  and  an  agent  charging  premiums 
on  insurances  not  effected  may,  after  a  loss  happens,  be  charged  as  himself 
the  insurer :  Tickel  v.  Short,  2  Yez.  239 ;  and  of  course,  where  no  loss  has 
ocporred,  the  amount  of  premiums  is  disallowed :  Clarke  y.  Tipping,  9  Beay. 
284. 


PBOCEEDINO  Vin>£B  THE  OKDEB. 

As  to  bringing  the  judgment  or  order  into  Chambers  and  prosecuting  it, 
see  O.  LY,  32. 

By  O.  LV,  33,  on  a  copy  of  the  judgment  or  order  being  left,  a  summons  to 
proceed  is  to  be  issued,  upon  the  return  of  which  the  Judge,  all  necessary 
parties  haying  been  served  with  notice  of  the  judgment  or  order,  is  to  giye 
directions  as  to  the  manner  of  taking  each  account,  the  evidence  in  support 
thereof,  the  parties  to  attend,  and  the  time  within  which  each  proceeding  is 
to  be  taken,  and  a  day  or  days  may  be  appointed  for  the  further  attendance 
of  the  parties,  and  all  such  directions  may  afterwards  be  varied  or  added  to 
as  may  be  found  necessary. 

By  O.  xxxin,  2,  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or  accounts  to  be 
made  or  taken,  notwithstanding  that  it  may  appear  that  there  is  some  special 
or  further  relief  soaght  for  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner. 

For  forms  of  orders  directing  additional  accounts  and  inquiries,  v,  sup. 

P-  1^^- 
Such  further  accounts  must  not  be  inconsistent  with  the  judgment :  Part^ 

ington  y.  Reynolds,  4  Drew.  263 ;  6  W.  B.  388,  et  sup,  p.  1162  ;  nor  such  as  to 

vary  the  account  itself,  as  by  directing  annual  rests:   Nelson  y.  Booth, 

3  D.  &  J.  120 ;  6  W.  R.  846. 

For  form  of  accoimt  and  affidavit  verifying  it,  see  D.  C.  F.  697. 

By  O.  LY,  19,  the  Judge  in  Chambers  may,  in  such  way  as  he  thinks  fit, 
obtiun  the  assistance  of  accountants,  &c. :  v,  sup,  p.  324 ;  but  they  are  not 
the  officers  of  the  Court:  Re  AgricuU.  Cattle  Co.  7  Jur.  N.  S.  690;  9  W.  B. 
682. 

The  bankruptcy  rule  as  to  their  scale  of  charges  was  adopted  in  Chambers : 
MeymoU  y.  M.,  33  Beav.  690. 

By  O.  xzxiu,  4,  the  accounting  party  is,  unless  the  Judge  otherwise 
directs,  Jko  make  out  his  account,  and  verify  the  same  by  affidavit,  and  the 
items  are  to  be  numbered,  and  the  account  referred  to  by  the  affidavit  as  an 
exhibit,  and  left  at  Chambers. 

By  r.  6,  any  party  seeking  to  char^  him  beyond  what  is  so  admitted,  is  to 
give  him  notice,  stating,  so  far  as  he  is  able,  the  amount  sought  to  be  charged, 
and  the  particulars,  shortly  and  succinctly. 

By  O.  LY,  68,  the  Master's  certificate  is  to  state  the  result  of  the  account, 
not  set  it  out  by  schedule,  but  refer  to  it,  verified  bv  the  affidavit  filed, 
and  specify,  by  me  numbers  of  the  items,  those  disallowed  or  varied,  and 
state  any  additions  by  surcharge,  and  to  refer  to  the  fair  transcript,  if  any, 
and  it  and  the  accounts  are  to  be  filed,  but  copies  need  not  be  taken.  For 
forms  of  Master's  certificates,  see  B.  S.  C,  Appx.  L.  tt  sup.  p.  331. 

The  principle  of  the  account  may  be  settled  on  motion :  Robertson  y.  Norris, 
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1  Giff.  428,  433;  or  upon  petition:  Broume  t.  CoUinB,   12  Eq.   586;  or 
adjourned  summons :  Rishton  y.  Orisselly  5  £q.  326. 

The  accounting  party  is  liable  to  be  cross-examined  on  his  affidavit,  but 
is  entitled  to  notice  of  the  particular  items  and  points  on  which  he  is  to  be 
cross-examined  :  Wormaley  v.  Sturt,  22  Beav.  398  ;  Be  Lord^  2  Eq.  605 ;  even 
before  tne  account  is  vouched :  Meacham  y.  CoopeTy  16  £q.  102 ;  and  a  general 
notice  that  all  items  but  one  were  objected  to  was  not  sufficient:  Mc Arthur 
v.  Dudgeon,  15  Eq.  102. 

This  rule  applies  equally  where  the  account  is  brought  in  by  Pit  seeking 
to  charge  Deit :  Batti  y.  Elty,  1  Ch.  D.  473. 

It  is  competent  for  the  Judge  to  adopt  a  practice  in  Chambers  excluding 
further  evidence  by  a  party  after  cross-examining  on  the  evidence  on  the 
other  side :  Be  DavieSj  Jsaard  y.  Lamhertt  44  Ch.  D.  253,  C.  A. 

The  accovmting  party  may  also,  by  leave  of  the  Court,  be  interrogated : 
Ali/rey  v.  A,y  12  Beav.  292;  and  now  see  O.  xxxi,  1.  A  Deft  who  had 
omitted  all  receipts  and  payments  for  a  certain  period,  during  which  Pit 
proved  he  had  received  moneys,  could  not  brinff  in  additional  accounts,  or 
give  evidence  of  payments  in  discharge:  Maddeford  y.  AwAwitk^  11  Sim. 
209 ;  and  after  the  evidence  has  been  completed,  further  evidence  can  only 
be  allowed  imder  special  circumstances :  IT  inpenny  y.  Courtney ,  5  Sim.  554 ; 
Parker  v.  Feet,  1  Dr.  &  S.  217 ;  nor  can  there  oe  any  cross-examination  after 
the  certificate  has  been  approyed  by  the  Judge :  DairJmu  y.  Morton,  10  W.  B. 
339. 

The  Master's  certificate  must  show  what  sums  he  has  allowed  and  what  he 
has  disallowed,  so  that  the  judgment  of  the  Court  may  be  taken  on  any  par- 
ticular item  in  it :  MackirUoBh  v.  G,  W,  By,,  1  D.  J.  &  S.  443 ;  but  the  certi- 
ficate can  only  be  varied  on  the  ground  of  dear  mistake,  or  for  reasons 
Btifficient  for  setting  aside  the  verdict  of  a  jury :  S,  C,  6  N.  E.  336. 

The  accoimt  may  be  carried  on  as  long  as  the  suit  is  depending  between 
theparties :  Bell  v.  Bead,  3  Atk.  592 ;  BarJUld  y.  KeUy,  4  Buss.  359. 

Though  judgments  for  account  do  not  contain  future  words,  sums  receiyed 
after  judgment  must  be  accounted  for :  BuUtrode  v.  Bradley,  3  Atk.  582. 

The  Master  may  state  special  circumstances  without  a  direction  for  that 
purpose :  Williamson  v.  Jeffreys,  9  Ha.  Ivi. 

Leave  beine  given  by  consent  to  submit  to  arbitration  any  questions  on 
the  account,  tne  Court  gave  the  Master  leave  to  adopt  the  conclusions,  but 
would  not,  even  by  consent,  make  it  compulsory:  &caie  v.  Fothergill,  8  Beay. 
361. 

As  to  the  principles  to  be  adopted  in  working  out  an  inquiry  as  to  damages 
by  unlawful  detention  where  the  judgment  is  varied,  but  the  inquiry  allowed 
to  stand,  see  Dreyfus  v.  Peruvian  Ouano  Co.,  43  Ch.  D.  316,  C.  A.,  and  as  to 
whether  in  such  a  case  the  inquiry  can  be  satisfied  by  giving  nominal  damages, 
see  8.  C, 

As  to  the  principles  applicable  where  a  Pit  sues  a  Deft  in  this  country  for 
on  account  upon  a  contract  to  pay  in  a  foreign  currency,  see  Manners  y. 
Pearson,  (1898)  1  Ch.  581,  C.  A.,  where  the  account  being  directed  in  respect 
of  continuous  transactions  Pit  was  not  entitled  to  have  uie  foreign  currency 
turned  into  English  money  until  the  balance  due  on  the  whole  account  was 
ascertained. 

For  the  mode  of  prosecuting  and  acting  on  the  result  of  accounts  and 
inquiiies  in  Chambers,  v,  sup,  pp.  328  et  seq. 

As  to  accounts  against  executors,  v.  in/.  Chap.  XLIY.,   "Abhikis- 


TEATION." 


ALLOWAKOBS. 

By  0.  xzxin,  8,  "  in  taking  any  account  directed  by  any  judgment  or 
order  all  just  allowances  shall  be  made  without  any  direction  for  that 
purpose." 

l^'ormerly  decrees  directed  that  in  taking  the  account  all  just  allowances 
should  be  made. 

The  Court  will  not  usually  determine,  in  the  first  instance,  what  is  a  just 
allowance :  Brown  v.  De  Tastet,  Jac.  294  ;  but  see  Cook  y.  CoUingridge,  Jac. 
621,  623 ;  £,  1.  Co,  v.  Keighley,  4  Madd.  23. 

In  a  suit  against  a  eoix  as  steward  or  agent,  he  could  not  haye  costs 
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taxed  and  set  off  as  just  allowances :  JoUffe  v.  Hector^  12  Sim.  398  ;  Waters 
V.  Shaftesbury,  2  Ch.  231 ;  14  W.  R.  572  ;  Form  4  and  note,  iw/.  p.  1372. 

In  E,  /.  Co.  V.  Ktighleyt  4  Madd.  23,  an  allowance  was  to  be  made  for  loss 
thxougli  exchange  of  Sicca  for  Sonant  rupees. 

As  to  allowances  in  account  between  mortgagor  and  mortgagee,  v.  in/. 
Chap.  XLYII.,  **MoBTOAO£8";  and  as  to  trustees'  allowances,  v.  sup, 
p.  1173. 

As  to  allowances  in  taxation  of  costs,  v,  sup.  Vol.  I.  pp.  258  ei  seq. 


SET-OFF. 

Procedure.'} — ^By  0.  XEK,  3,  **  a  Deft  in  an  action  may  set  off,  or  set  up,  by 
way  of  counter-claim  against  the  claims  of  the  Pit,  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  in  damages  or  not,  and  such 
set-ofF  or  coimter-claim  shall  have  the  same  effect  as  a  statement  of  claim  in 
a  cross  action,  so  as  to  enable  the  Court  to  pronounce  a  iinal  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim.  £ut  the  Court  or 
a  Judge  may,  on  the  application  of  the  Pit  before  trial,  if  in  the  opinion  of 
the  Court  or  Judge  such  set-off  or  counter-claim  cannot  be  conveniently  dis- 
posed of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  permission 
to  the  Deft  to  avail  himself  thereof." 

The  rule  is  only  a  rule  of  procedure,  and  does  not  alter  rights :  Mersey 
Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  C.  A. ;  S.  C,  9  App.  Ca.  434 ; 
Ptllas  v.  Neptune  Marine  Ins.  Co.,  5  C.  P.  D.  34,  C.  A. ;  Be  Milan  Tramways 
Co,,  Exp.  Theys,  22  Ch.  D.  122 ;  S.  C,  26  Ch.  D.  687,  C.  A. 

Thus,  in  answer  to  a  claim  for  loss  on  a  marine  policy,  a  claim  to  set  off  a 
debt  is  no  more  a  **  defence/'  under  31  &  32  Y.  c.  86,  s.  1,  than  it  was  before 
the  rule  was  made :  Pellas  v.  Neptune  Marine  In^,  Co.,  sup. 

But,  under  sect.  10  of  the  Jud.  Act,  1876,  applving  the  rule  in  bank- 
ruptcy to  the  winding-up  of  cos.  and  admon  of  insolvent  estates,  rights  are 
affected  as  well  as  procedure:  v.  inf.  Chap.  XLIV.,  **  Administration." 

A  Deft  may  set  up  separate  counter-claims  for  damages  against  several 
Pits  if  they  can  be  conveniently  disi>osed  of  in  the  action :  Manch.  Ac.  By.  v. 
Brooks,  2  Ex.  D.  243. 

Under  the  old  practice,  a  client  could  set  off  against  his  solr  a  claim  for 
negligence:  Piggott  v.  Williams,  6  Madd.  95;  where  it  went  directly  to 
impeach  the  solr's  demand :  Buvjson  v.  Samuel,  Cr.  &  P.  180 ;  but  in  general 
an  unsettled  claim  or  amount  could  not  be  set  off  against  an  ascertained 
debt :  S.  C. 

By  0.  XXI,  10,  a  Deft  seeking  to  rel^  upon  any  facts  as  supporting  a 
right  of  set-off  or  counter-claim,  must,  in  ids  statement  of  defence,  state 
specifically  that  he  does  so  by  way  of  set-off  or  counter-claim :  see  Bolfe  t, 
Maclarea,  3  Ch.  D.  106. 

A  third  party  properly  brought  in  is  entitled  to  set  up  against  the  Pit  any 
defence  which  would  have  been  available  to  the  Deft :  Cauender  v.  Walling^ 
ford,  53  L.  J.  Q.  B.  569 ;  32  W.  B.  491. 

Equitable  rights  of  Deft  will  be  given  effect  to,  though  not  raised  by 
counter-claim :  Eyre  v.  Hughes^  2  Gh.  D.  148 ;  Breslauer  v.  JSaruncky  24  W.  B. 
901 ;  36  L.  T.  52. 

A  doubtful  question  of  set-off  should  be  made  the  subject  of  a  special 
inquiry :  Lord  v.  Wightwick,  2  Ph.  110. 

Bight  of  Set'off  generally.'] — ^Equitable  set-off  was  derived  from  the  civil 
law :  Freeman  v.  Lomas,  9  Ha.  109 ;  Middletan  v.  Pollock,  Exp.  Nugee,  20 
£q.  34 ;  and  was  exercised  long  before  any  legislation  on  the  subject :  Exp, 
Stephens,  11  Yes.  27  ;  Peat  v.  Jones,  8  Q.  B.  D.  147. 

Set-off  at  law  was  founded  on  statutes :  see  2  G.  II.,  o.  22 ;  8  G.  11.,  c.  24 ; 
23  &  24  Y.  c.  126  (C.  L.  P.  Act,  I860),  s.  20,  as  to  which  see  Chit.  Stat.,  tit. 
••  Set  off;  "  Smith  v.  Hod^on,  Bose  v.  Hart,  2  Sm.  L.  C.  143,  288. 

A  Deft  cannot  set  off  a  debt  which  is  not  actionable,  such  as  a  statute- 
barred  debt :  Bemington  v.  Stevens,  2  Str.  1271 ;  Francis  v.  Dodsioorth, 
4  C.  B.  202;  9  G.  lY.  o.  14,  s.  4;  or  an  infant's  debt:  Bawley  v.  B., 
1  Q.  B.  D.  460,  C.  A. ;  and  see  Bhymuey  Bail  way  Co.  v.  Bhymney  Iron  Co., 
25  Q.  B.  D.  146,  C.  A. ;  but  a  debt  which  is  due  h&toTO  but  not  payable  until 
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after,  notice  of  asaignment  may  be  set  off :  Christie  y.  Taunton^  ice,  Co,f  (1893) 
2  Ch.  1 75 ;  and  as  to  set-off  in  respect  of  sums  wrongly  credited  in  account, 
see  Daniell  y.  Sinclair,  6  App.  Ca.  181,  referring  to  Skyring  v.  Oreentoood, 
4  B.  &  C.  281. 

Limitations  an  Right :  Claims  en  autre  droit,! — Set-off  rests  on  personal 
demand  on  both  sides :  Jenner  v.  Morris^  7  Jur.  N.  S.  375 ;  9  W.  B.  29,  391 ; 
and  there  is  no  set-off  if  the  claims  are  in  different  rights :  Oale  y.  LuUrdl, 

1  Y.  &  J.  180;  Stammers  v.  EllioU,  3  Ch.  199;  Exp,  Morier,  Re  Wiilu, 
Percival  <fe  Co.,  12  Ch.  D.  491,  C  A.  And  this  is  the  same  under  the  new 
practice:  Newell  v.  Nat,  Frov.  Bk.  of  K,,  1  C.  P.  D.  496. 

Thus  an  admor  could  not  set  off  a  debt  due  to  him  personally  against  a 
legacy :  M'Mahon  v.  Burchell,  2  Ph.  127  ;  and  other  cases,  in/.  **  ADMlins- 
T&ATiox,"  Chap.  XLIV.  For  the  same  reas^m  there  is  no  set-off  between 
a  debt  to  a  testator*s  estate  arisine  after  his  death  and  one  due  before  his 
death :  Shipman  y.  Thompson,  Willes,  103,  and  cases  there  cited ;  Bishop  y. 
Church,  3  Atk.  691 ;  Re  Chregson,  Christi»on  v.  Bolam,  36  Ch.  D.  223 ; 
Newell  T.  Nat,  Prov,  Bk,  of  E,,  1  C.  P.  D.  496 ;  nor  can  a  creditor  of  an 
intestate,  purchasing  part  of  his  «>od8  from  the  admor,  set  off  his  debt 
against  the  purchase-money :  Larnoarde  y.  Older,  17  Beav.  542 ;  nor  a  mort- 
gagee of  a  policy  having,  after  the  mortga^r^s  death,  receiyed  the  policy 
money  in  satisfaction  of  the  mortgage,  retam  any  balance  in  respNdct  of  a 
simple  contract  debt  due  to  him  by  me  deceased :  Re  Oregson,  Christison  y. 
Bolam,  36  Ch,  D.  223 ;  following  Talbot  y.  Frere,  9  Ch.  D.  568 ;  and  disap- 
proying  Re  Ilasel/oot,  13  Eq,  327  ;  Eocp,  National  Bank,  14  Eq.  607  ;  Spalding 
Y.  Thompson,  26  Beay.  6«S7 ;  nor  a  Pit  set  off  costs  which  he  has  been  ordered 
to  pay  to  exors  personally  against  a  debt  due  to  him  from  their  testator's 
estate:  Re  Dickinson^  Marquis  of  Bute  y.  Walker,  W.  N.  (88)  94;  nor  a 
person  taking  a  transfer  of  a  moi-tgage  a  sum  due  from  him  to  the  solr  of 
the  transferor,  who  holds  the  executed  transfer  expressing  that  the  money 
has  been  paid  :  Coupe  y,  Collyer,  62  L.  T.  927 ;  and  to  an  application  by  an 
exor,  respondent  to  an  appeal,  for  security  for  costs,  it  is  no  answer  that  a 
sum  for  costs  is  due  from  his  testator's  estate  to  the  appellant :  Re  Knight, 
K,  y.  Gardner,  38  Ch.  J),  108,  C.  A. 

Nor  can  the  exor  (also  a  residuary  legatee]  of  A.  set  off  a  debt  due  from  B. 
to  A.'s  estate  against  one  due  by  the  exor  to  B. :  Bishop  y.  Church,  3  Atk.  691 ; 
Middleton  y.  Pollock,  Exp,  Nugee,  20  Eq.  29 ;  unless  he  has,  by  division  of  the 
estate  or  otherwise,  become  entitled  to  treat  the  residue  as  his  beneficially  as 
well  as  in  the  character  of  exor :  Jones  y.  Mossop,  3  Ha.  568,  575 ;  Bailey  y. 
Finch,  L.  R.  7  Q.  B.  34 ;  so  that  a  Court  of  Eiquity,  if  some  other  person 
were  exor,  would,  without  any  terms,  or  any  further  inquiry,  compel  such 
other  person  to  transfer  to  the  beneficiary  :  Exp,  Morier,  Re  nillis,  Perciinl 
ik  Co,,  12  Ch.  D.  491,  C.  A. ;  Lewin,  853. 

And  as  a  pension  pajrable  to  a  retired  incumbent,  under  the  Incumbents' 
Besignation  Act,  1871,  is  not  a  debt  due  from  his  successor,  though  reooyer- 
able  as  such,  nor  transferable  either  at  law  or  in  equity,  a  judgment 
debt,  due  from  the  retiring  incumbent  to  his  successor,  cannot  be  set  off 
by  the  latter  against  arrears  of  the  pension  :  Oathercole  y.  Smith,  17  Ch.  D. 
1,  C.  A. ;  nor  can  such  judgment  debt  be  pleaded  by  way  of  counter-claim: 
Oathercole  y.  Smith,  7  Q.  B.  D.  628,  C.  A. ;  but  see  the  Incumbents'  Be- 
signation Act,  1887  (50  &  51  Y.  c.  23),  s.  6,  imder  which  a  set-off  of  such  a 
pension  against  a  sum  due  for  dilapidations  may  now  be  made  to  the  extent 
of  one  half  the  year's  pension,  or  more  with  the  consent  of  the  bishop. 

Nor  can  a  debt  due  to  A.  from  a  trader,  who  makes  a  general  assignment 
to  trustees  to  carry  on  his  trade  for  the  benefit  of  creditors,  be  set  off  against 
claims  of  the  trustees  upon  A.,  arising  out  of  transactions  subsequent  to  the 
assignment :  Bunt  y,  Jessel,  18  Beay.  100. 

There  is  no  set-off  between  a  debt  due  from  A.  and  one  payable  to  the 
trustees  of  A.'s  settlement :  Jenner  y.  Morris,  6  W.  B.  29 ;  2  N.  R.  479.  As 
to  whether  it  is  different  in  the  case  of  one  payable  to  trustees  for  A. 
absolutely,  see  Middleton  y.  Pollock,  Exp,  Nugee,  20  Eq.  29,  36.  There  was 
none  at  law :  Isherg  y.  Bowdm,  8  Ex.  852  ;  Holmes  v.  Tutton,  5  E.  &  B.  65 ; 

2  Sm.  L.  C.  401 ;  9th  ed.  437.  But  a  trustee's  rights  as  mortgagee  of  the 
trust  estates  or  of  the  interest  of  one  c.  q,  t,  in  it  are  liable  to  set-off  for  any 
sums  due  by  him  as  trustee :  Dodd  y.  Lydall,  1  Ha.  333 ;  and  for  instances 
of  the  principle  that  a  trustee  can  take  nothing  from  the  trust  estate  until 
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he  has  made  good  to  the  estate  his  own  debt  or  default,  v,  sup,  p.  1134. 
Advanoes  by  tenant  for  life  (A.)  to  B.,  a  baiQmii)t,  could  be  set  oQ.  against 
debts  to  B.  charged  on  the  estate,  but  for  which  A.  was  not  personally 
liable :  Baillie  v.  Edioardsy  2  H.  L.  C.  74 ;  and  where  trust  moneys  were 
paid  by  a  customer  into  a  bank,  but  the  hank  had  no  notice  of  the  trust, 
they  could  set  off  a  claim  of  their  own :  Union  Bank  of  Australia^  Ld,  y. 
Murray  Aynaley,  (1898)  A.  C.  693,  P.  C. ;  but  sums  which  insurance  brokers 
haye  received  since  the  bankruptey  of  their  customer,  an  imderwriter,  as 
salvage  in  respect  of  losses  paid  by  ^iTn  before  the  bankruptey  beine  in  the 
nature  of  trust  moneys  are  part  of  the  bankrupt*s  estate,  and  not  subject  to 
set-off  in  their  hands :  Elgood  y.  Harris,  (1896)  2  Q.  B.  491. 

After  an  admon  order,  rights  of  set-off  cannot  be  altered  by  assignment : 
Middleton  v.  Pollock,  Exd.  Nugee,  20  Eq.  29,  33. 

In  a  partition  action  the  mortgagee  of  a  share  was  not  affected  by  a  set-off 
against  his  mortgagor  in  respect  of  an  occupation  rent  chargeable  against 
the  latter :  Hill  y.  Hickin,  (1897)  2  Ch.  579. 

The  cost  of  an  action  at  law  and  suit  for  discovery  in  equity  could  not  be 
set  off :  Wright  y.  Mttdie,  1  S.  &  S.  266 ;  and  as  to  set-off  of  coste  generally 
and  the  effect  of  the  solr's  lien  in  preventing  such  set-off,  v.  sup,  pp.  266, 
1095. 

In  general,  a  joint  debt  could  not  be  set  off  against  a  separate  debt,  nor  a 
separate  debt  against  a  joint  one,  either  at  law  {Orant  y.  Boy,  Ex.  Assur, 
Co.,  5  M.  &  S.  439;  Morley  v.  Inglis,  4  Bing  N.  0.  68 ;  Fraiice  y.  White,  6 
Bing  N.  C.  33  ;  VuHiamy  v.  Noble,  3  Mer.  61 8  ;  but  see  Standeven  y.  Mur^ 
gatrayd,  27  L,  J.  Ex.  425 ;  Cochrane  y.  Qreen,  9  C.  B.  N.  S.  448)  or  in  equity : 
Middleton  y.  Pollock,  Exn,  Knight,  20  Eq.  515  ;  Bowyeary,  Pawson,  6  Q.  B.  D. 
540 ;  unless  the  joint  deot  was  merely  a  security  for  the  separate  one  :  Exp, 
Hansfm,  12  Ves.  346;  18  Ves.  232 ;  1  Rose,  156. 

As  to  set-off  by  and  against  partners,  v.  Chap.  XLTX.,  **  Partnership," 
lindl.  299  et  seq. 

Set-off  in  bankruptey  is  now  regulated  by  the  Bankruptey  Act,  1883,  s.  38: 
see  Lindl.  611  et  seq, ;  Lee  &  Wace,  209  et  seq, ;  Thornton  v.  Maynard,  L.  E.  10 
C.  P.  695 ;  Palmer  v.  Day  and  Sons,  (1895)  2  Q.  B.  618 ;  Watkins  y.  Lindsay, 
W.  N.  (98)  22 ;  Be  Daintrey,  (1900)  1  Q.  B.  D.  546,  C.  A. 

Winding-up  of  Co.'] — The  Cos.  Act,  1862,  s.  101,  governs  set-off  between  a 
00.  being  wound  up  and  its  contributories :  see  Buckley,  313  e^  sea. ;  Bametfs 
Case,  19  Eq.  449 ;  and  as  to  the  right  of  set-off  by  the  co.  against  tne  assignees 
of  debentures,  see  Jamea'  Case,  8  Eq.  225  ;  Lishman^s  Claim,  23  L.  T.  40. 

The  effect  of  sect.  10  of  the  Jud.  Act,  1875,  is  to  make  the  rule  in  bank- 
ruptcy as  to  debts  and  liabilities  provable,  and  the  mode  of  proving  them, 
applicable  to  cos,  which  are  being  wound  up :  Mersey  Steel  and  Iron  Co.  y. 
Naylor,  9  App.  Ca.  434 ;  9  Q.  B.  D.  648,  C.  A. ;  so  that  unliquidated  damans 
due  from  the  co.  for  breach  of  contract  may,  in  accordanco  with  the  practice 
in  bankruptey,  be  set  off  against  payments  dae  under  the  contract  to  the  co. : 
and  see  Peat  y.  Jones,  8  Q.  B.  D.  147,  C.  A.,  and  Jack  y.  Kipping,  9  Q.  B.  D. 
113,  where  set-off  was  allowed  in  respect  of  fraudulent  representation  made 
on  the  sale  of  a  chattel;  and  Palmer  y.  Day  and  Sons,  (1895)  2  Q.  B.  618, 
where,  imder  sect.  38  of  the  Bankruptey  Act,  1883,  the  deposit  of  pictures 
with  authority  to  sell  them  and  receive  the  proceeds  was  held  to  constitute 
a  ^ving  of  credit  by  the  depositor  to  the  depositees. 

But  tne  section  has  not  £^ected  the  rule  precluding  a  contributory  from 
setting  off  a  judgment  debt  due  to  him  by  the  co.  against  calls  in  the  wind- 
ing-up: Be  General  Works  Co.,  OilVs  Case,  12  Ch.  D.  755;  Be  Pyle  Works, 
'44  Ch.  D.  534,  C.  A. ;  Hohy  y.  Birch,  59  L.  J.  Q.  B.  247 ;  62  L.  T.  404 
(the  case  of  a  yoluntery  winding-up) ;  and  see  Be  Auriferous  Properties, 
Ld.,  (1898)  1  Ch.  691;  S.  C,  No.  2,  (1898)  2  Ch.  428;  and  the  price  of 
goods  (not  specific)  sold  by  the  co.  before,  but  not  delivered  until  after,  the 
commencement  of  the  winding-up,  cannot  be  set  off  against  an  antecedent 
debt  due  to  the  co.  from  the  purchaser :  Ince  Hall,  &c.  Co.  y.  Douglas  Forge 
Co.,  8Q.  B.  D.  179. 

Sect.  75  of  the  Cos.  Act,  1862,  does  not  convert  a  shareholder's  liability  to 
contribute  into  a  debt  ah  initio,  but  only  from  the  time  of  the  winding-up,  and 
therefore  there  can  be  no  set-off  by  the  co.  in  respect  of  a  call  made  m  the 
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'winding-up  as  againBt  an  assignee  who  gave  notice  to  them  before  the 
winding-up:  Christie  y«  TaunUm,  &e.  Co.,  (1893)  2  Ch.  175. 

A  director  of  a  oo.  cannot  set  off  a  debt  due  to  him  by  the  co.  against  his 
liability  for  breach  of  trust :  He  Anglo-French  Co-operative  8oc.y  21  Ch.  D. 
492,  C.  A. ;  Flitcrojfs  Ca$e,  21  Ch.  D.  549,  C.  A. ;  or  on  qualification  shares 
wrongfully  accepted  by  him  from  the  promoter :  Be  Carriage  Co-operative 
Supply  Aeeoc.,  27  Ch.  V.  322. 

In  applying  the  rule  in  bankruptcy  under  sect.  38  of  the  Bankruptcy  Act, 
1883,  the  line  is  drawn  at  the  time  of  the  winding-up,  and  the  rights  of 
parties  are  not  to  be  yaried  by  subsequent  transactions :  Be  Milan  Tramwaye 
Co.y  Exp,  Theye,  25  Ch.  D.  687,  C.  A. ;  Be  Oillespiey  Exp,  Beid  A  Co.,  14 
Q.  B.  D.  963 ;  EUiatt  y.  Turmiand,  7  App.  Ca.  79. 

But  sect.  38  is  onl^  applicable  where  tne  claims  on  each  side  are  such  as 
result  in  pecimiary  liability :  Eberle's  Hotel  and  Beetaurant  Co.  y.  Joncu,  18 
Q.  B.  D.  459,  C.  A. ;  and  there  must  be  mutuality,  and  therefore  a  set-off 
cannot  be  established  in  the  winding-up  of  a  oo.  against  a  balance  of  the 
oo.'s  moneys  retained  by  the  ]^yee,  after  answering  specified  purposes,  unless 
he  can  show  that  it  was  retamed  with  the  consent  of  the  co. :  Be  Mid-Kent 
Fruit  Factory,  (1896)  1  Ch.  567. 

A  mortgage  intra  viree  of  uncalled  capital  cannot  be  treated  as  a  mere 
grant  of  a  right  of  set-off :  Be  Pvle  Works,  44  Ch.  D.  534,  C.  A. 

As  to  the  effect  of  sect.  25  of  the  Cos.  Act,  1867  (30  &  31  Y.  c.  131),  now 
repealed  by  the  Cos.  Act,  1900  (63  &  64  Y.  c.  48},  s.  33  (see  Buckley,  Supple- 
ment, 42),  requiring  payment  of  shares  '*  in  casn,"  on  the  right  of  set-off  as 
between  the  co.  and  the  shareholders,  see  Buckley,  600 ;  Be  Jones,  Lloyd  A 
Co.,  41  Ch.  D.  159. 

Equitable  Set-off. ^ — Set-off  was  allowed  in  equity: — 

Between  a  judgment  debt  due  to  a  husband  who  had  deserted  his  wife  and 
adyancee  made  to  her  for  necessaries :  Jenner  y.  Morris,  3  D.  F.  &  J.  45 ;  9 
W.  B.  29,  391 ;  7  Jur.  N.  S.  375  ;  and  between  a  bond  debt  and  a  debt  due 
from  an  assignee  of  the  bond :  Cavendish  y.  Oeaves,  24  Beay.  163,  173 ;  5 
W.  B.  615 ;  and  between  a  debt  due  from  A.  and  a  debt  due  to  B.  upon  a 
simple  trust  for  A.  absolutely :  Exp.  Morier,  Be  Willis,  Ftrcival  &  Co.,  12 
Ch.  D.  491,  C.  A. ;  Bailey  y.  Finch,  L.  R.  7  Q.  B.  34 ;  Baileu  y.  Johnson, 
L.  R.  6  Ex.  279 ;  7  Ex.  263.  See  now  Jud.  Act,  1873,  s.  25  (6),  sup.  Yol.  L 
p.  503 ;  and  where  there  was  anything  from  which  an  agreement  for  set-off 
could  be  implied :  Jeffs  y.  Wood,  2  P.  Wms.  128 ;  Whitaker  y.  Bush,  Amb. 
407 ;  from  tne  mode  of  keeping  the  account :  Laing  y.  Campbell,  36  Beay.  3 ; 
or  from  mutual  credit  being  giyen :  Story,  E^.  1436 ;  and  where  the  person 
seeking  set-off  contracted  the  joint  debt  in  ignorance  of  the  debt  against 
which  it  is  sought  to  be  set  off :  Exp.  Stephens,  1 1  Yes.  24,  as  explained  in 
MiddUton  y.  Pollock,  Exp.  Knight.  20  Eq.  519.  But  fraud  is  no  ground  of 
set-off :  S.  C. 

And  see  further  as  to  equitable  set-off.  Story,  Eq. 

Where  there  were  cross  demands,  one  of  which  was  equitable,  but  which, 
if  both  had  been  legal,  would  have  been  subject  of  set-off,  equity  enforced 
the  set-off :  Clark  y.  Cort,  Cr.  &  P.  154  ;  and  see  Alcoy  &  Gandia  By.  Co.  y. 
OreenhUl,  76  L.  T.  452 ;  but  the  mere  existence  of  cross  demands  is  not 
enough ;  the  party  seeking  the  benefit  of  set-off  must  show  some  equitable 
nround  for  bemg  protected  against  his  adyersary's  claim :  Bawson  y.  Samud, 
Cr.  &P.  178;  Fishery.  Baldwin,  11  Ha.  352;  Middleton  y.  Pollock,  Exp. 
Nugee,  20  Eq.  36. 

A  mortgagee  purchased  the  mortgaged  estate,  and  took  possession,  but  did 
not  pay  the  purchase-money ;  after  seyeral  years  an  agreement  was  presumed 
to  set  off  the  purchase-money  against  the  mortgage  at  the  time  possession 
was  taken :   Wallis  y.  Bastard,  4  D.  M.  &  G.  251. 

Assignee,  how  affected  by  Set-off. '\ — An  assignee  of  a  chose  in  action  "  takes 
subject  to  all  rishts  of  set-off  and  other  defences  which  were  ayailable  against 
the  assignor,  subject  only  to  this  exception,  that  after  notice  of  assignment 
the  debtor  cannot,  by  payment  or  otherwise,  do  anything  to  take  away  the 
rights  of  the  assignee  as  they  stood  at  the  time  of  the  notice  "  :  Boxburghe  y. 
Cox,  17  Ch.  D.  520,  C.  A.,  per  James,  L.  J.  (in  which  case  assignees  of  an 
officer's  commission  took  suDJect  to  the  army  agenVs  right  of  set-off). 

An  equitable  set-off  was  enforced  against  a  judgment  at  law :  Smith  y. 
Parkes,  16  Beay.  115. 
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In  an  action  by  an  assignee  of  a  policy  of  marine  insurance  the  insurers 
cannot  set  off  a  debt  incurred  by  them  with  the  assured  after  the  assignment : 
Pdlas  V.  Neptune  Marine  Ina.  Co,,  6  C.  P.  D.  34,  C.  A;  but  a  claim  for  un- 
liquidated damages  may  be  set  off  against  an  assignee  if  flowing  out  of  and 
inseparably  connected  with  the  dealings  and  transactions  which  also  give  rise 
to  the  subject  of  the  assignment :  Qovernment  of  Newfoundland  v.  N eu found" 
land  By.  Co.,  13  App.  Ca.  199 ;  and  see  Feat  v.  Jones,  8  Q..B.  D.  147. 

A  landlord  is  not  entitled,  as  against  the  tenant's  trustee  in  liquidation,  to 
set  off  rent  accrued  due  before  the  appointment  of  the  trustee  against  allow- 
ances due  to  him  as  continuing  tenant  for  tillages,  on  the  expiration  of  the 
lease :  Alloway  v.  Le  Steere,  10  Q.  B.  D.  22. 

Sect.  25,  sub-sect.  6,  of  the  Jud.  Act,  1873,  conferring  powers  of  assign- 
ment of  debts  and  choses  in  action,  does  not  prevent  the  ultimate  assignee 
from  suing  in  the  name  of  the  original  creditor  free  from  any  equities  which 
attach  only  on  the  intermediate  assignee ;  where,  therefore,  a  debt  proved 
against  a  co.  was  assigned  by  A.  to  B.,  and  by  B.  to  C,  the  liquidator  could 
not  set  off  against  0.  a  debt  due  to  the  oo.  by  B. :  lie  Milan  Tramways  Co., 
Exp.  Theys,  25  Ch.  D.  687,  C.  A. 

In  bankruptcjr,  in  cases  of  mutual  dealings  (which  are  ascertained  as  at  the 
date  of  the  receiving  order,  see  Be  Daintrey,  (1900)  1  Q.  B.  646,  C.  A.)  the 
title  of  the  trustee  in  bankruptcy  to  money  credited  in  account  does  not 
accrue  until  the  holder  of  the  money  has  notice  of  the  act  of  bankruptcy,  and 
therefore  a  ri^ht  of  eet-off  accruing  to  him  before  such  notice  is  given  is 
available  agamst  the  trustee :  Elliott  v.  Turquand,  7  App.  Ga.  79. 

Notice  of  the  existence  of  debentures  constituting  a  floating  security,  is  not 
such  notice  of  an  assignment  as  to  prevent  a  set  off  against  the  co.  from  binding 
the  debenture  holders :  Biggerstaffy.  Bowatt*s  Wharf  Ld.,  (1896)  2  Ch.  93,  C.  A. 
A  set-off  between  co.  and  registered  holder  of  debentures  prevailed  over  an 
equitable  depositee  of  the  debentures :  Be  Smith  &  Co.  (1901),  1 1.  B.  73. 

As  to  the  right  of  an  exor  or  admor  to  set  off  a  legacy,  or  the  share  of  a 
next  of  kin  indebted  to  the  estate,  against  the  debt,  though  statute- barred, 
see  Chap.  XLIV.,  "  ADiaia8TRA.Ti0N." 

Principal  and  Agent."] — A  person  who  buys  goods  from  an  agent  as  a 
principiu,  not  knowing  him  to  be  an  agent,  mav  set  off  a  debt  due  to  him 
from  the  agent  against  ihe  price  of  the  goods :  beorge  v.  Clagett,  7  T.  B.  369 ; 
Borries  v.  Imp.  Ottoman  Bank,  L.  B.  9  C.  P.  38 ;  although  he  had  means  of 
knowing  the  agency :  S,  C. ;  and  though  the  agent  acted  contrary  to  his 
instructions  in  not  disclosing  the  agency :  Exp.  I)ixon,  Be  Henley,  4  Ch.  D. 
133;  and  see  Thackrah  v.  Ferguson,  25  W.  E.  307;  Stevens  v.  Biller,  26 
Ch.  D.  31,  C.  A. 

But  the  rule  does  not  apply  where  the  person  dealing  with  the  agent  knows 
that  he  has  a  principal  whose  name  is  not  disclosed :  Maspons  v.  Mildred,  9 
Q.  B.  D.  630,  U.  A. ;  S.C.,  nom.  Mildred  y.  Maspons,  8  App.  Ca.  874 ;  and  such 
a  sub-agent  insuring  the  goods  consigned  to  him  for  sale  on  behalf  of  all 
parties,  nas  no  lien  on  the  policy  moneys  except  for  his  charges  in  respect  of 
the  insurance :  Ibid. 

And  the  mere  fact  that  the  agent  sold  in  his  own  name  is  not  sufficient,  if 
the  circumstances  attending  the  sale  were  not  such  as  to  induce  in  the  mind 
of  the  buyer  a  reasonable  belief  that  the  agent  was  selling  on  his  own 
account ;  and  where  the  buyers  knew  that  the  sellers  were  in  the  habit  of 
selling  both  for  nrincipals  and  on  their  own  accovmt,  and  had  no  belief  on 
the  subject  wheuier  thev  made  the  particular  contract  on  their  own  account 
or  not,  the  set-off  could  not  be  sustained  as  against  the  actual  principal : 
Cooke  V.  Eshelby,  12  App.  Ca.  271. 

And  in  general  a  man  dealing  with  an  agent  knowing  or  having  reason  to 
believe  that  he  is  an  agent,  must  inquire  as  to  the  extent  of  his  authority, 
and  if  he  does  not,  may  be  teken  to  be  affected  with  knowledge  of  it :  Sheffield 
V.  London  Joint  Stock  Bank,  13  App.  Ca.  333 ;  Levy  v.  Bichardson,  W.  N. 
(89)  26;  Jacobs  v.  Morris,  (1901)  1  Ch.  261. 

And,  on  the  other  hand,  a  person  who  clothes  an  agent  with  apparent 
general  authority,  but  restricts  it  by  secret  instructions,  is  bound,  if  the  other 
party  chooses  to  hold  him  so,  to  one  who,  in  ignorance  of  the  restrictions, 
contracts  on  the  faith  of  the  agent  having  the  authority  which  he  seems  to 
have:  Miles  y.  M^Ilwraith,  8  App.  Ca.  120;  Freeman  y.  CooAk,  2  Ex.  664, 
663;  Montaignac  y.  Shitta,  16  App.  Ca.  367. 
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A  sab-ageut  selling  goods  for  a  factor,  and  having  notice  before  the  goods 
are  deliyered  and  the  price  paid  that  the  goods  are  the  propertv*  of  the 
factor's  principal,  cannot  retam  the  price  in  discharge  of  a  general  balance 
dae  to  nim  from  the  factor  and  not  protected  under  the  Factors  Acts: 
Kalienhach  y.  Lewi*^  10  App.  Ca.  617 ;  but  if  the  notice  is  not  given  until 
after  the  retainer  has  been  oond  fide  effected,  the  money  cannot  be  followed, 
as  the  broker  is  not  in  a  fiduciary  position  towards  the  ultimate  principal : 
New  Zealand,  <tc.  Co.  v.  WaUon,  7  Q.  B.  D.  374,  C.  A. 

But  a  sub-agent  who  believes,  and  is  justified  in  believing,  that  his  em- 
ployer is  a  principal  can  set  off  as  against  the  real  principal :  Montagu  v. 
Forwood,  (1893)  2  Q.  B.  350,  C.  A. 

As  to  agents  and  brokers  being  personally  liable,  and  customs  of  trade 
affecting  their  liability,  see  Humfrey  v.  Dale,  7  E.  &  B.  266 ;  E.  B.  &  E.  1004 ; 
Cropper  V.  Cook,  L.  E.  3  C.  P.  194 ;  Fleet  v.  Murton,  L.  E.  7  Q.  B.  126 ; 
Hutchinson  v.  Tatham,  L.  E.  8  C.  P.  482. 

As  to  election  to  treat  the  agent  as  the  debtor  after  the  undisclosed  prin- 
cipal has  been  discovered,  see  Calder  v.  Dohell,  L.  E.  6  C.  P.  486 ;  Curtis  y. 
Williamaon,  10  Q.  B.  57 ;  and  that  in  order  to  discharge  a  principal  from  his 
liability  for  a  debt  contracted  by  his  agent,  the  principal  must  show  that  the 
creditor  has  misled  him,  to  his  prejudice,  into  believing  that  the  creditor 
was  giving  exclusive  credit  to  the  agent,  and  that  mere  delay  in  enforcing 
payment  m>m  the  agent  will  not  suffice,  see  Davison  v.  Donaldson,  9  Q.  B.  D. 
623,  C.  A. ;  Irvine  v.  Watson,  5  a  B.  D.  102,  414. 

A.  abroad,  having  directed  B.  in  England  to  treat  all  consignments  to  B. 
as  belonging  to  A.'s  son  in  England,  and  to  act  entirely  under  his  guidance, 
it  was  held  that  an  agreement  between  B.  and  the  son  to  set  off  a  debt  due 
by  B.  to  A.  against  one  due  from  B.  to  the  son  bound  A. :  Fariente  v.  Lubbock 
20  Beav.  589 ;  8  D.  M.  &  G.  8. 

As  to  an  agent's  power  to  settle  accounts  and  pay  money,  see  Fole  v. 
Leask,  6  Jur.  N.  S.  1104;  Ferry  v.  Eoll,  lb.  661 ;  2  D.  F.  &  J.  38  ;  8  W.  E. 
291,  570. 

And  as  to  factor's  liens  and  charges,  v.  inf.  Chap.  XLVJLl.,  ''Mort- 
gages." 

As  to  the  effect  of  ratification  and  acquiescence,  and  that  after  ratification 
by  the  principal,  interim  withdrawal  by  the  other  party  is  ineffectual,  see 
Bolton  Fartners  v.  Lambert,  41  Ch.  D.  295,  C.  A. ;  Re  Fortugtiese  Consolidated 
Mines,  Exp,  Badman,  45  Ch.  D.  16,  C.  A. ;  La  Banque  Jacques  Couiier  v.  La 
Banque  D^Epargne,  13  App.  Ca.  Ill ;  ^  Tiedemann  a?id  Ledermann  Freres, 
(1899)  2  Q.  B.  66;  Keighley,  Maxsted  &  Co,  v.  Durant,  (1901)  A.  C.  240, 
H.  L.  (reversing  8.  C,  (1900)  I  Q.  B.  629,  C.  A.,  nom.  Durant  v.  Roberts,  and 
holding  ratification  ineffectual,  where  agent  contracting  did  not  purport  to 
act  as  agent). 

APPKOPRIATION  OF  PAYMENTS. 

On  paying  money  to  his  creditor,  the  debtor  may,  at  the  time  of  payment, 
appropriate  it  to  any  particular  debt  falthou^h  the  creditor  says  he  takes  it 
in  payment  of  another  debt :  Anon,,  Cro.  Eliz.  68) ;  if  the  debtor  does  not, 
the  creditor  has  the  option  of  appropriating  it  as  he  pleases :  Clayton^ s  Case, 
1  Mer.  605 ;  Thompson  v.  Hudson,  6  Ch.  328.  Vin.  Ab.  tit.  **  Payment."  M. : 
Re  Hamilton,  Exp,  Smith,  25  W.  E.  760;  and  see  Kinnaird  v.  Webster , 
10  Ch.  D.  139. 

A  creditor  may  appropriate  payments  to  statute-barred  debts :  Mills  v. 
Fowkes,  5  Bing.  N.  0.  455 ;  Waller  v.  Lacy,  1  Sc.  N.  E.  186 ;  1  M.  &  Or.  54 ; 
Nash  V.  Hodgson,  Kblj,  650 ;  6  D.  M.  &  G.  474 ;  but  the  remainder  of  the 
debts  will  not  be  thereby  taken  out  of  the  statute  :  S,  C. 

If  no  express  appropriation  be  made  by  either,  it  may  be  implied.  Thus, 
pa3nnent8  to  and  drawuigs  against  a  running  account  are  to  be  attributed  to 
the  earliest  items  on  the  opposite  side  of  the  account :  Clayton^ s  Case,  1  Mer. 
608;  Fennell  v.  Deffell,  4  D.  M.  &  G.  384,  390,  et  sup,  p.  1133;  Laing  v. 
Campbell,  36  Beav.  3 ;  and  a  security  for  an  overdrawn  account  at  a  bank,  as 
"  the  balance,"  was  lost  by  sums  being  subsequently  paid  in  and  drawn  out : 
Re  Medewe,  26  Beav.  588,  592 ;  but  the  rule  in  Clayton's  Case  does  not  apply 
to  a  case  where  there  is  no  account  current  between  the  parties,  nor  wnere 
from  an  account  rendered  or  other  circumstances  it  appears  that  the  creditor 
intended,  not  to  make  any  appropriation,  but  to  reserve  the  right:  Cory 
Brothers  &  Co,  v.  Owners  of  Steamship  ''Mecca,''  (1897)  A.  C.  286,  H.  L. 
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As  between  trustee  and  c.  q,  t.  the  rule  is  modified,  and  so  long  as  the 
trustee  has  money  standing  to  his  account,  drawings  by  him  will  be  attri- 
buted to  his  own  money,  leaving  the  trust  money  intact ;  but  as  between 
different  trusts  the  general  rule  will  prevail:  lie  HallfUy  Knaichbnll  v.  H., 
13  Oh.  D.  696,  C.  A. ;  Hancock  v.  Smith,  41  Ch.  D.  466,  C.  A. ;  Be  Ulster 
Building  Soc.,  25  L.  R.  Ir.  24,  29  ;  Be  Murray y  57  L.  T.  223  ;  In  re  Stenning, 
Wood  V.  tiienning,  (1895)  2  Ch.  433;  Mutton  v.  Peat,  in/,;  Lewin,  1096; 
and  in  order  that  the  modified  rule  should  apply,  there  must  be  something 
specific  which  is  capable  of  being  identified  as  that  into  which  the  money 
has  been  converted,  and  not  a  mere  ti*ansaction  carried  out  by  set-off  in 
account  so  that  no  cheque,  note,  or  coin  has  passed  or  existed  in  specie  ;  Be 
Uallett  &  Co,,  (1894)  2  Q.  B.  237, 0.  A. ;  and  see  Ex  parte  Hardcastle,  44  L.  T. 
623;  29W.  R.  615. 

The  rule  may  be  excluded  by  closing  an  account  and  re-opening  a  new 
one :  Be  Sherry,  London  and  County  Bkg,  Co,  v.  Terry,  25  Ch.  D.  692,  702, 
C.  A. ;  or  by  the  mode  of  keeping  the  account :  City  Disc,  Co,  v.  McLean, 
L.  R.  9  C.  P.  692 ;  or  the  language  and  conduct  of  the  parties :  Ilenniker  t. 
Wigg,  4  Q.  B.  792,  and  it  does  not  apply  in  the  case  of  a  partner's  fraudulent 
overdrawings,  concealed  by  fictitious  entries  in  the  books :  Lacey  v.  Hill, 
4  Ch.  D.  537,  C.  A. 

Where  two  accounts  were  kept  with  a  bank,  and  the  bank  appropriated 
the  proceeds  of  securities,  deposited  "^^th  them  by  way  of  security,  to  answer 
the  amount  due  to  them  on  one  of  the  accounts,  leaving  the  other  account 
free,  cs.  q.  t,,  whose  rights  were  prejudiced  by  the  appropriation,  were  held 
not  to  be  entitled  to  have  the  two  accounts  treated  as  one,  so  as  to  defeat  the 
right  of  another  c.  q.  t,,  whose  money  had  been  paid  into  the  free  account, 
to  follow  it  into  that  account :  Mutton  v.  Peat,  (1899)  2  Ch.  556 ;  reversed, 
(1900)  2  Ch.  79,  C.  A.,  on  the  ground  that  the  two  accounts  ought,  under  the 
circumstances,  to  be  treated  as  one. 

Instalments  of  a  composition  for  several  debts  (secured  and  unsecured) 
must  be  attributed  to  uiem  rateably,  though  the  composition,  afterwards 
fails  by  the  debtor's  default :  Thompson  v.  Hudson,  6  Ch.  320. 

Payment  of  interest  generally  to  the  holder  of  three  notes,  two  of  which 
were  barred,  was  appropriated  to  the  other :  Nash  y.  Hodgson,  6  D.  M.  &  G. 
474. 

The  rule  by  which  interest  is  presumed  to  be  paid  before  principal  is  not 
applicable  in  the  case  of  interest  on  an  overdrawn  account  wliich,  according 
to  the  practice  of  bankers,  has  been  from  time  to  time  converted  into  princi- 
pal :  Parr's  Banking  Co.  v.  YaUs,  (1898)  2  Q.  B.  460,  C.  A. 

As  to  appropriation  of  payments  made  to  a  broker  (since  insolvent)  by  a 
principal  for  goods  bought  for  him,  see  Favenc  v.  Bennett,  1 1  East,  36 ;  and  of 
sums  recovered  from  a  defaulting  trustee  between  capital  and  income,  Be 
Qrahowski,  6  E^.  12. 

As  to  what  is  sufficient  evidence  after  the  death  of  the  debtor  of  non- 
appropriation  by  him,  see  Lowther  y.  Heaver,  41  Ch.  D.  248,  0.  A. 


STATUTE  OF  LIMITATIONS. 

By  21  Jac.  I.  c.  16,  s.  3,  all  actions  of  accounts  and  for  simple  contract 
debts  must  be  brought  within  six  years  after  the  cause  of  action ;  and  see 
sect.  7  as  to  disabilities. 

Actions  of  account  between  merchants  were  excepted :  see  Webber  v.  TivHl, 
2  Wms.  Saund.  6th  ed.,  p.  127  ;  although  there  had  been  no  item  on  either 
side  for  more  l^an  six  years :  Bobinson  y.  Alexander,  2  CI.  &  F.  717 ;  8  Bli. 
N.  S.  352;  overruling  Barber  v.  B.,  18  Ves.  286. 

But  tiie  statutes  always  ran  from  the  settlement  of  the  account :  Sandys  y. 
Blodwell,  W.  Jo.  401 ;  Farrington  y.  Lee,  1  Mod.  268 ;  though  the  balance 
of  a  stated  account  may  of  course  become  an  item  in  a  following  open  one : 
8,  C.,2  Mod.  311 ;  Chievly  y.  Bond,  4  Mod.  105 ;  the  object  was  not  to  divide 
the  account  where  it  was  a  running  account,  part  of  which  began  long  before 
tiie  time  fixed  by  the  statute,  and,  the  accounts  never  having  been  settled, 
there  had  been  dealing  since :  Wel/ord  v.  Liddel,  2  Vez.  400. 

Time  does  not  begm  to  run  under  21  Jac.  I.  against  a  })erson  who  has 
entrusted  money  to  another  for  safety  tiLL  demand,  though  it  waa  oontem- 


1370  Account  [chap.  xun. 

plated  that  the  bailee  might  use  the  money  in  business :  Be  Tidd,  T,  t. 
Overall,  (1893)  3  Ch.  154. 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Y.  c.  97),  s.  9,  the 
exception  of  merchants*  accounts  was  put  an  end  to,  so  that  by  the  joint  effect 
of  maii  Act,  and  the  21  Jac.  I.  c.  16,  sup.,  all  actions  of  account,  or  for  simple 
contract  debts,  must  be  brought  within  six  years  after  the  settlement  of  the 
account,  or  the  time  when  the  cause  of  action  arose,  or  the  last  acknowledg- 
ment or  part  payment,  as  to  which  see  Chap.  XLIY.,  '*  Adminibt&atiok,*' 
Sect.  V. 

Under  21  Jac.  I.  c.  16,  s.  3,  a  verbal  acknowledgment  was  enough  to  take 
a  debt  out  of  the  statute :  WilUa  y.  Newham,  3  Y.  &  J.  518 ;  but  Lord  Ten- 
terden's  Act,  the  Statute  of  Frauds  Amendment  Act,  1828  (9  G.  17.  c.  14) 
required  the  acknowledgmeot  to  be  in  writing,  the  effect  of  which  was  to 
prevent  the  adoption  of  the  later  items  of  an  account  from  amounting  to 
a  new  promise  to  pay  the  whole  balance  due  on  the  account :  see  Inglie  v. 
Baiyh,  8  M.  &  W.  780,  781 ;  and  in  the  case  of  actions  of  debt  or  assumpsit, 
where  there  is  an  open  account,  the  earlier  items  become  barred  by  tmie, 
although  there  are  others  which  are  not  barred :  Inglis  v.  Haigh,  8  M.  &  W. 
769;  Jackson  v.  Ogg,  Job.  397;  Shelf.  E.  P.  St.  210,  213. 

But  this  does  not  apply  to  actions  for  an  account,  when  there  are  items  on 
both  sides  and  the  account  is  open  :  see  Foster  v.  Hodgson,  19  Vez.  185 ;  unless 
it  is  a  mere  question  of  debt  and  set-off,  as  in  Williams  v.  Griffiths,  2  Or.  M. 
&  B.  45,  where  rent  was  due  on  one  side  and  wages  on  the  other ;  and  in  an 
action  of  assumpsit  the  balance  for  the  previous  six  years  only  could  be 
recovered:  8.  C, ;  and  where  a  partnership  is  determined  by  death,  but  the 
accounts  are  carried  on  into  a  new  partnership  without  interruption,  the 
Statute  of  Limitations  is  no  bar  to  the  taking  of  the  account  antecedently  to 
the  death :  Betjemann  v.  B.,  (1895)  2  Ch.  474,  C.  A. ;  and  see  Friend  v.  Young, 
(189<7)  2  Ch.  421. 

And  where  there  have  been  no  fresh  items  within  the  six  years  the  right 
to  an  account  may  be  barred  unless  there  has  been  an  admowledgment : 
Prance  v.  Sympson,  Kay,  678 ;  Quincey  v.  Skarpe,  1  Ex.  D.  72 ;  or  there  is 
a  fiduciary  relation :  Burdick  v.  Garridc,  5  Ch.  233 ;  Be  Sharpe,  Masonic  Ass. 
Co.  V.  S.,  (1892)  1  Ch.  154,  167 ;  Teed  v.  Beere,  5  Jur.  N.  S.  381 ;  7  W.  E. 
394 ;  Heath  v.  Henley,  1  Ch.  Ca.  20;  Sheldon  v.  Weldman,  Ih.  26. 

An  a^nt  of  an  owner  in  fee  who,  after  the  death  of  the  owner,  continues 
to  receive  rents,  pays  them  into  a  separate  account  at  his  own  bank,  and 
states  that  he  is  actmg  as  agent  and  receiver  for  the  person  next  entitled, 
thereby  constitutes  himself  a  trustee,  and  cannot  set  up  the  Statute  of  Limi- 
tations when  Ids  acts  are  ratified  by  the  true  owner :  Lyell  v.  Kennedy,  14 
App.  Ca.  437,  457. 

The  acknowledgment  must  be  such  as  will  lead  the  Court  to  infer  a  pro- 
mise to  pay :  Oree^i  v.  Humphreys,  26  Ch.  D.  474,  C.  A. ;  and  when  there  is 
a  clear  acknowledgment,  such  a  promise  will  be  inferred :  S.  C,  Tanner  v. 
Smart,  6  B.  &  C.  603,  606 ;  Quincey  v.  SJmrpe,  1  Ex.  D.  72 ;  Duke  of  Bucdeuch 
V.  Eden,  61  L.  T.  360 ;  and  an  unqualified  admission  that  an  account  was 
pending  was  held  to  imply  a  promise  to  pay  the  balance  on  settlement: 
Banner  v.  Berridge,  18  Cn.  D.  254,  274 ;  but  such  a  promise  will  not  be  in- 
ferred where  the  language  used  is  ambiguous :  Green  v.  Humphreys,  sup, ; 
Be  Bethell,  B.  v.  B.,  34  Ch.  D.  561. 

And  a  conditional  promise  is  of  no  avail  unless  there  is  proof  of  substan- 
tial fulfilment  of  the  condition :  Meyerhoff  v.  Froehlick,  4  C.  P.  D.  63,  C.  A. 

Payments  at  certain  specified  rates  imposed  by  a  statute  in  respect  of  tithes 
were  held  to  be  **  annuities  or  periodical  siuns  of  money  charged  upon  land  " 
within  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  1,  as 
amended  by  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57): 
Payne  v.  Esdaile,  13  App.  Ca.  613 ;  and  as  to  the  right  to  tithes  in  Leland 
being  barred  by  non-payment  and  lapse  of  time,  see  Irish  Land  Commission 
T.  Grant,  10  App.  Ca.  14. 

As  to  the  period  of  time  during  which  the  Court  upon  recovery  of  an 
estate  will  direct  an  account  of  mesne  rents  and  profits,  see  Lewin,  1086. 

Where  a  balance  of  debt  consists  of  several  items,  payments  proved  to 
have  been  made  specifically  lq  respect  of  particular  advances  will  not  prevent 
the  general  balance  from  iJeing  barred  by  the  statute :  Be  Bains/orth,  Gwynn 
V.  0.,  49  L.  J.  Oh,  5. 
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An  account  of  royalties  under  a  mining:  lease  may  be  carried  back  for 
twenty  years  according  to  the  principle  of  Hunter  v.*  NorJcoJda  (1  M.  &  G. 
640),  37  &  38  V.  c.  67,  s.  8,  not  being  applicable :  Barley  v.  Tennant,  53 
L.  T.  257. 

And  Bee  further  as  to  the  Statutes  of  Limitations,  Chap.  XLIV.,  **  Ad- 
lONisTRAiioir,"  notes  to  Sect.  Y. 


Section  II. — Aogounts  against  Agents. 

1.  Account  against  Confidential  Solicitor  of  Intestate, 

(By  consent.)  Let  the  following  &c. :  1.  An  account  of  all  the 
receipts  and  payments  of  the  Deft  0.  on  account  of  the  intestate  D., 
or  his  estate,  before  and  since  his  decease ;  2.  An  account  of  all  deal- 
ings and  transactions  by  the  said  Deft  as  the  confidential  solr  of  the 
intestate. — ^Adjourn  &o. — Donaldson  y.  Comer,  M.  B.,  30  May,  1856, 
A.  1508;  S.  a,  Form  1,  inf.  p.  1386. 


2.  Account  against  Solicitor — Moneys  received  and  paid — Dealings  and 

Transactions — Costs. 

Let  the  following  &o. :  1.  An  account  of  all  sums  paid  or  adranoed 
by  the  Deft  to  or  for  the  use  or  on  account  of  the  Pit ;  2.  An  account 
of  all  sums  of  money  received  by  or  come  to  the  hands  of  the  Deft  to 
or  for  the  use  of  the  Pit  or  otherwise,  in  respect  of  any  such  payments 
and  advances  as  aforesaid ;  3.  An  account  of  all  dealings  and  transac- 
tions between  the  Pit  and  the  Deft ;  And  refer  &c.  to  tax  any  bill  of 
costs  of  the  Deft  which  the  Pit  is  liable  to  pay ;  And  Let  the  amount 
of  such  costs,  if  any,  when  taxed,  be  included  in  the  said  accounts ; 
And  Let  the  balance  due  from  either  of  the  parties  to  the  other  of  them, 
on  taking  the  said  account,  be  certified. — Adjourn  &c. — See  Hickin-' 
hotham  v.  Bisgood,  V.-O.  E.,  22  March,  1848,  A.  1019. 


3.  Account  against  Confidentiul  Agents  and  Solicitors — Interest 

allowed  on  both  sides. 

Apfibm  the  judgment,  except  so  far  as  it  directed  the  accounts  with 
half-yearly  rests  with  interest  at  £5  p.  c.  per  ann.,  and  payment — 
''And  Let  the  said  judgment  as  varied  be  as  follows,  that  is  to  say, — 
1.  An  account  of  all  dealings  and  transactions  by  the  Defts  D.  G-.  and 
M.  with  or  in  relation  to  the  real  and  personal  estate  of  P.  G-.  deceased 
under  the  power  of  attorney  executed  by  the  said  P.  G-.  to  the  said 
Defts ;  2.  An  account  of  all  moneys  (received  by  or)  come  to  the  hands 
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of  the  said  Defts  or  either  of  them  for  the  use  of  the  said  P.  Gr.  or  of 
(the  Pit)  his  legal  pers.  represve  or  otherwise  under  the  said  power  of 
attorney  and  of  the  application  thereof. — And  in  taking  such  accounts 
the  said  Defts  are  to  be  charged  with  interest  at  the  rate  of  £5  p.  c. 
per  ann.  on  all  sums  (reoeived  hj  them  or)  come  to  their  hands  as 
aforesaid,  and  to  be  allowed  interest  at  the  same  rate  on  all  sums  paid 
by  them  to  or  on  behalf  of  the  said  P.  G.  or  his  pers.  represye  under 
the  said  power  from  the  date  of  such  receipts  and  payments  respec- 
tively."— Amount  due  to  Pit  to  be  certified. — Defts  within  ten  days 
from  the  date  of  the  certificate  to  pay  to  Pit  the  amount  certified  to  be 
due  to  her  as  administratrix. — Defts  to  pay  Pits'  costs  of  suit  and  of 
appeal. — Liberty  to  apply. — See  Burdick  v.  Garrick,  L.  0.  &  L.  J.  G., 
24  Jan.  1870,  A.  227 ;  S.  C,  5  Ch.  233. 


4.  Account  in  Action  by  Principal  against  Steward. 

<<  Let  the  following  &c. :  1.  An  account  of  all  the  rents  and  profits 
of  the  hereditaments  in  the  pleadings  mentioned  received  by  the  Deft, 
or  by  any  other  &c.  from  &c.  to  &c. ;  2.  An  account  of  all  the  timber 
and  other  trees  and  underwood  which  during  the  said  period  have  been 
cut  upon  the  said  lands,  or  any  of  them,  and  of  the  value  thereof,  and 
of  the  moneys  arising  from  the  sale  thereof ;  3.  An  account  of  all 
dividends  and  interest  which  during  the  period  of  the  Pit's  being  the 
holder  of  the  said  shares  in  the  —  Go.  and  in  the  A —  turnpike  road 
in  the  pleadings  mentioned  have  been  received  by  the  said  Deft,  or  by 
&o.,  and  also  of  all  sums  of  money  for  which  the  said  Deft  has  had 
credit  in  account ;  4.  An  account  of  the  land  tax  which  has  accrued,  or 
been  payable  to  the  Pit  during  the  period  of  his  being  entitled  to  the 
same,  and  of  the  moneys  received  on  account  thereof  by  the  Deft,  or 
by  &c." — Settled  account,  if  any,  not  to  be  disturbed. — Adjourn  &c. — 
Joliffe  V.  Hector,  V.-O.,  20  Nov.  1832,  A.  204 ;  12  Sim.  398,  sup. 
p.  1363. 

For  decree  in  suit  by  the  steward  and  agent  of  a  landowner  for  an  account 
of  all  dealings  and  transactions  between  them,  with  special  direction  that  the 
Pit  should  be  credited  with  all  sums  paid  to  1dm  oy  the  Land  Drainage 
Commrs  under  certain  contracts,  and  debited  with  all  money  supplied  by  the 
Deft,  see  WaUrs  v.  E,  of  Shaftesbury,  V.-C.  S.,  17  March,  1866,  A.  596;  14 
W.  E.  572 ;  but  upon  appeal  (2  Ch.  231)  such  direction  was  struck  out,  the 
decision  below  that  the  r\t  was  entitled  to  any  profit  on  the  contract  being 
reversed. 


5.  Agent  to  account  for  all  Profits^  8fc.  of  Transactions  excepting  his 

Commission. 

Deglabb  that  the  Deft  H.  was  not  entitled  to  receive  for  his  own 
benefit  and  is  not  entitled  to  retain  any  profits,  emoluments,  or  allow- 
ances for  or  in  respect  of  the  purchases  and  transactions  made  and 
entered  into  by  him  or  his  firm  of  H.  &  Go.  as  agents  for  the  (Govern- 


SECT.  II.]  Accounts  against  Agents.  1373 

ment  of  Canada  &c.,  other  than  and  except  his  commission ;  and  that 
the  Deft  ought  to  account  to  the  Pit,  as  representing  the  Government 
of  Oanada,  for  the  sum  of  £10,040,  and  all  other  such  profits,  emolu- 
ments, or  allowances  as  in  the  (bill)  mentioned.  Deft  to  pay  Pit  (the 
A.  G.  for  Canada),  on  behalf  of  the  Government  of  Canada,  the  sum  of 
£10,040  received  by  him  as  in  the  (bill)  mentioned  in  respect  of  profits 
upon  shipments  and  upon  rails  manufactured  bj  &c. ;  And  Let  the 
following  &c.,  An  account  of  the  receipts  and  payments  in  respect  of 
transactions  other  than  those  to  which  the  said  £10,040  relate,  of  the 
Deft  and  of  his  said  firm  as  such  agent  as  aforesaid,  and  in  taking 
such  account  the  Deft  is  to  be  charged  with  all  profits,  emoluments, 
and  allowances  made  or  received  by  him  over  and  above  his  commis- 
sion, with  interest  thereon  at  the  rate  of  £5  p.  c.  per  ann. — ^Deft  to 
pay  the  Pit  his  costs  of  suit  up  to  the  hearing. — Adjourn  &o. — A.  O, 
for  Canada  v.  Haws,  M.  E.,  19  March,  1877,  A.  555. 


6.  Account  against  an  Agent. 

Ak  account  of  all  moneys  received  and  of  all  payments  made  by  the 
Deft  on  account  of  the  Pit  as  the  Pit's  agent  as  in  the  (bill)  mentioned. 
Liberty  to  either  party  to  apply  at  Chambers  as  to  any  balance  which 
may  appear  to  be  due  to  or  from  either  of  them,  and  as  to  the  costs  of 
the  Buit— Parsons  v.  Porter,  M.  R,  8  Dec.  1874,  B.  3574. 

7.  Account  against  Managing  Agent  of  Plaintiff^ s  Business. 

"  Let  an  account  be  taken  of  all  sums  of  money  received  by  the 
Deft  H.  on  the  behalf  of  the  Pits,  the  —  Co.,  since  the  —  day  of  —  &c. 
as  their  chief  agent,  having  regard  to  the  agreement  dated  &c." — 
Continue  injunction. — Adjourn  &c. — Groux^s  Soap  Co,  v.  Hayward, 
V.-C.  K,  5  July,  1858,  A.  1582. 

8.  Accounts  between  Principal  and  Stockbrokers, 

«  Declabe  that  the  Pits  [M«  stockbrokers']  are  entitled  to  the  benefit 
of  the  securities  in  the  pleadings  mentioned,  for  what,  if  anything, 
shall  appear  to  be  due  to  them  upon  taking  the  account  hereinafter 
directed." — ^Accoimt  of  all  dealings  and  transactions  between  the  par- 
ties.— Balance  due  on  such  account  to  be  certified. — Adjourn  &c. — 
Ewart  V.  Williams,  V.-O.  E.,  7  July,  1845,  A.  2098  ;  7  D.  M.  &  G.  68 ; 
3  Drew.  21. 

9.  Account  of  Remittances  from  Itidia  to  Agent  here, 

JjBT  the  following  &c. :  1.  An  account  of  all  sums  of  money,  bills, 
or  other  effects  remitted  to  England  by  S.,  deceased  [^ principal'],  to  H., 
deceased  [agent],  and  of  all  other  sums  of  money  or  effects  of  the  said 
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8.  in  England,  receired  by  the  said  H.  in  his  lifetime,  or  by  the  Defts, 
his  exors,  since  his  deoease,  or  any  of  them,  or  by  any  other  person  &c. ; 
2.  An  inqaiiy  when  snch  sums  of  money,  bills,  or  other  effects  were 
reepectiyely  received ;  3.  An  account  of  all  sums  of  money  thereout 
pedd  by  the  said  H.,  or  the  Defts,  his  exors,  or  any  of  them,  by  the 
order  or  for  the  use  of  the  said  8. ;  4.  An  inquiry  whether  any  and 
what  sums,  being  the  produce  of  the  said  money,  bills,  and  effects 
were  placed  out  at  interest,  and  on  what  securities,  and  at  what  times, 
by  the  said  H.,  or  the  Defts,  his  exors ;  5.  An  inquiry  what  other 
sums  of  money  were  laid  out  by  the  said  H.  in  his  lifetime,  or  by  the 
Defts,  his  exors,  since  his  decease,  and  at  what  times,  in  the  purchase 
of  stocks  or  government  securities  subsequently  to  the  —  day  of  — . 
—Adjourn  &o,—WiUiatni  y.  Hyley^  L.  0.,  4  May,  1775,  B.  360. 


10.  Inquiry  as  to  Sum  due  for  Salvage j  8fe. 

This  action  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pits  and  Defts,  Let  an  inquiry  be  made  what  sum  is  proper  to  be 
paid  to  the  Defts  for  the  salvage  of  the  said  cargo,  and  for  their 
expenses  in  and  about  landing  the  said  cargo,  and  transmission  of  the 
said  cargo  from  the  wreck  to  Port  Elizabeth  and  to  England  respec- 
tively, for  freight,  and  for  the  sale  of  the  said  cargo,  and  what  moneys 
have  been  received  by  the  Defts  on  account  of  the  cargo  taken  out  of 
the  said  ship. — Atlantic  Mutual  Ins,  Co.  y.  Huthj  M.  B.,  24  June,  1879, 
A.  3498;  S.  C,  16  Ch.  D.  474,  0.  A. 

NOTES. 

BIOHT  TO  JUDOMENT. 

An  agent  "is  bound  faithfully  and  diligently  to  account,  at  least  when 
called  upon,"  and  always  to  be  ready  to  do  so :  Hardwicke  v.  Vernon,  14  Ves. 
610 ;  Pearse  v.  Green,  1  Jac.  &  W.  135 ;  Clarke  v.  Tipping,  9  Beav.  284,  292 ; 
Collver  v.  Dudley,  T.  &  E.  421 ;  Turner  v.  Burkinshaw,  2  Ch.  491 ;  and  to  do 
his  best  in  the  interests  of  his  principal :  Clarke  v.  Tipping,  sup, ;  Parienie  y. 
Lubbock,  20  Beav.  588 ;  8  D.  M.  &  G.  8. 

A  bill  for  account  would  always  lie  against  an  agent  where  the  matter 
could  not  be  dealt  with  properly  at  law :  Foley  v.  Hill,  2  H.  L.  C.  28,  35 ; 
Mackenzie  v.  Johnston,  4  Madd.  373 ;  King  v.  Hossett,  2  Y.  &  J.  33.  And  no 
allegation  of  fraud  or  special  circumstances  was  necessary  {Mctkq^eace  y.  Rogers^ 
4  D.  J.  &  S.  649) ;  but  to  obtain  a  judgment  something  more  than  the  mere 
fact  of  agency  must  be  shown,  and  the  averment  that  Deft  has  received 
yarious  sums  of  money  for  Pit,  and  has  not  accounted,  is  not  enough :  see 
Phillips  y.  P.,  9  Ha.  471 ;  Hemings  v.  Pugh,  12  W.  R.  44;  9  L.  T.  283; 
4  GifF.  456.  But  see  Sellar  y.  Qriffin,  11  W.  R.  583 ;  9  Jur.  N.  S.  612 ;  33 
L.  J.  Ch.  611 ;  and  requiring  discovery  also  made  a  difference  :  Mackenzie  v. 
Johnston,  4  Madd.  373. 

An  account  was  ordered  at  the  suit  of  overseers  against  their  predecessors* 
rate  ooUeotor :  Bdlar  v.  Qriffin,  11  W.  E.  583 ;  9  Jur.  N.  S.  612 ;  33  L.  J.  Ch. 
611 ;  Form  5,  inf,  p.  1380. 

A  foreign  government,  as  standing  in  the  place  and  suing  the  agent  of  a 
rebel  government,  after  the  rebellion  had  been  suppressed,  could  only  have 
such  an  account  as  would  have  been  taken  between  the  agent  and  the  rebel 

Sovernment,  and  with  a  submission  to  pay  what,  if  anything,  should  be  found 
ue  from  them :  U,  8.  y.  McBae,  8  Eq.  69,  76 ;  B^public  of  Peru  y.  Brtyjus, 
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38  Ch.  D.  348 ;  and  that  the  acts  of  a  de  facto  and  recognized  government  by 
their  duly  authorized  agents  must  be  treated  by  the  triounals  of  this  country 
as  binding  upon  their  de  jure  successors,  see  Republic  of  Peru  y.  Peruvian 
Quano  Co,,  36  Ch.  D.  489. 

Where  a  revolutionary  government  has  been  recognized  by  the  eovemment 
of  a  foreign  state,  the  restored  government  must  treat  a  contract  between  the 
revolutionary  government  and  a  subject  of  the  foreign  state  as  valid :  Bc' 
public  of  Peru  v.  Dreyfus,  38  Ch.  D.  348. 

Agents  for  a  foreign  loan,  havine  advertised  that  *'  interest  would  be  paid 
in  full,"  and  having  funds  in  their  nands  remitted  by  the  foreign  government 
which  were  sufficient  for  the  purpose,  were  held  not  to  have  constituted  them- 
selves trustees  for  the  bondholders,  nor  specifically  appropriated  the  money, 
and  the  government  having  afterwards  changed  its  mind,  they  were  not 
liable :  Henderson  v.  Rothschild,  33  Ch.  D.  459. 

The  Crown  cannot  be  made  to  account  as  an  agent:  Rustomjee  y.  The 
Queen,  2  Q.  £.  D.  69,  C.  A. ;  and  see  Kinloch  y.  Secretary  of  State  for  Bidia, 
7  App.  Ca.  619. 

Aa  agent  was  ordered  to  pay  the  balance  appearing  due  on  a  particular 
account,  although  he  alleged  tbuat  the  general  balance  would  be  in  his  favour : 
Gordon  y.  Pym,  3  Ha.  224. 

Decrees  for  account  have  been  made  for  an  eoual  division  between  the 
oyster  meters  of  London  {Thompson  v.  Daniel,  10  Ha.  296),  and  against  the 
owners  of  a  privateer  acting  for  themselves  and  the  crew  in  sale  of  prizes  : 
Pearse  v.  Oreen,  I  Jac.  &  W.  135. 

An  action  may  also  be  maintained  against  an  agent  for  delivery  of  books 
and  .papers  :  Makepeace  y.  Rogers,  4  D.  J.  &  S.  649;  and  see^.  G,  v.  Chester^ 
field,  18  Beay.  600 ;  and  as  to  whether  an  action  will  lie  for  the  sole  purpose 
of  enforcing  production  of  documents  to  a  particular  person,  see  Dadswell  v. 
Jacobs,  34  Ch.  D.  278,  C.  A. 

An  account  will  be  decreed  against  a  confidential  a^nt,  though  also  acting 
as  solr  in  the  same  matter :  Oddy  v.  Seeker,  2  Sm.  &  u.  193 ;  Burdicky.  Gar^ 
rick,  6  Ch.  233,  et  sup.  Form  3,  p.  137 1 .  And  the  estate  of  a  solr  who  had  acted 
as  money  scrivener,  placing  out  his  client's  money  on  insufficient  securities, 
and  misrepresenting  them,  was  liable  in  account  e^r  his  decease :  Smith  v. 
Pococke,  2  Drew.  197.  But  it  must  not  be  a  mere  demand  for  damages : 
Brit.  Mut.  Investment  Soc,  v.  Cobbold,  19  Eq.  627. 

An  agent  cannot  sue  his  principal  for  an  account  on  the  ground  of  the 
relation  between  them.  The  right  of  the  principal  rests  upon  the  trust  and 
confidence  reposed  in  the  agent.  The  agent  reposes  no  such  confidence  in 
the  principal :  Padmck  y.  Stanley,  9  Ha.  627 ;  Smith  y.  Leveaux,  2  D.  J.  & 
8.  1. 

An  ag^ent  is  liable  to  account  to  his  principal  alone,  and  not  to  persons  for 
whom  his  principal  is  a  trustee :  A,  G.  v.  Chesterfield,  18  Beay.  596 ;  Maw  y. 
Pearson,  28  Beav.  196,  et  v.  sup,  p.  1132;  and  Lewin,  204,  760. 

A  bill  for  account  against  an  agent  would  not  lie  where  he  had  rendered  an 
account  not  shown  to  Be  incorrect,  and  had  brought  an  action  for  the  balance : 
Barry  y.  Stevens,  31  Beav.  258 ;  Fluker  v.  Taylor,  3  Drew.  183 ;  and  the 
errors  in  the  account  must  be  specifically  pointed  out  in  the  Pit's  pleading : 
Shepfurd  v.  Morris,  4  Beav.  252. 

Nor  where  the  account  consisted  of  a  few  simple  items  easily  dealt  with  in 
an  action  for  the  amount  or  balance  :  Moxon  v.  Bright,  4  Ch.  292  ;  Barry  y. 
Stevens,  sup, ;  Kin^  v.  Rossett,  2  Y.  &  J.  33 ;  Mare  v.  Lewis,  Jr.  £ep.  4  Eq. 
219 ;  unless  there  is  fraud :  NavtUshaw  v.  Brownrigg,  2  D.  M.  &  G.  441 ;  1 
Sim.  N.  S.  573. 

Nor  where,  according  to  the  custom  of  dealing  between  the  parties,  the 
accounts  must  be  considered  to  have  been  settled :  Hunter  v.  Belcher,  12  W.  B. 
121,  782;  10  Jur.  N.  S.  663;  although  only  verbally:  Tindall  y.  Powell, 
6  W.  B.  850 ;  4  Jur.  N.  S.  944 ;  or  there  was  no  contract  to  keep  any  accounts 
other  IQian  such  as  have  been  furnished  :  S,  C, ;  Smith  v.  Leveaux,  2  D.  J.  &  S. 
1 ;  and  G^.  W.  Ins.  Co.  y.  Cunliffe,  9  Oh.  525. 

EXTENT  OF  AN  AOENT's  LIABILITY. 

For  the  principles  on  which  accounts  are  to  be  taken  at  the  suit  of  a 
manager  with  a  salary  varying  according  to  the  profits,  see  Rishton  y.  Grissell, 
5  Eq.  326 ;  10  Eq.  393. 
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As  to  wliat  oonstihites  agency  between  a  mercliant  and  bis  consignee  for 
sale,  see  Exp.  White,  Be  Nevill,  6  Cb.  397  ;  Exp.  Dtxon,  lU  Smith,  W.  N.  (77) 
68,  158. 

A  principal  wbose  goods  bis  aeent  A.  bad  sold  to  B.  witb  otber  goods  of 
bis  own  was  entitled  to  marsbal  tne  proceeds  of  tbe  goods,  and  tbrow  on  the 
proceeds  of  A/s  own  goods  advances  made  to  bim  by  B.,  and  so  claim  a 
oalance  due  to  A.  in  account  witb  B. :  Broadhent  y.  Barlow,  3  D.  F.  &  J.  570. 

A  stockbroker  wbo  bas  an  open  account  witb  bis  principal,  on  wbicb  tbere 
is  a  loss,  may  (in  tbe  absence  of  special  agreement,  see  Ellis  v.  Pond,  ^1898) 
1  Q.  B.  426,  G.  A.)  at  once  close  tbe  account  and  sell  tbe  stock  on  tbe  msol- 
vency  or  bankruptcy  of  tbe  principal,  witbout  any  autbority  from  bim,  and 
may  proye  against  nis  estate  for  tbe  balance :  Lacey  y.  Hill,  Scrimgeour's 
Claim,  8  Cb.  921 ;  21  W.  E.  857;  8.  0.,  Cr<nvley'8  Claim,  18  Eq.  182;  and 
if  be  fails  to  do  so  and  enters  into  a  fresb  continuation,  a  subsequent  loss 
will  fall  on  bim  :  Be  Overweg,  (1900)  1  Cb.  209.  Semble,  in  sucb  a  case  any 
damage  resulting  from  tbe  premature  sale  may  be  set  off  against  tbe  claim : 
8crimgeour*s  Claim,  sup.  Tbe  stockbroker  may  also  sell  any  securities  in  bis 
bands  on  closing  an  account,  wbetber  deposited  as  security  for  a  specific 
loan  or  not,  and  altbougb  tbe  securities  belong  (witbout  bis  knowledge)  to 
tbird  persons :  Jones  v.  Feppercome,  Job.  430. 

A  bank  collecting  bills  for  a  customer  is  trustee  of  tbe  proceeds :  Be  Com- 
mercial Bank  of  South  Atuiralia,  W.  N.  (87)  44  ;  and  as  to  tbe  rigbt  to  follow 
trust  moneys  into  tbe  bands  of  agents  in  a  fiduciary  cbaraoter,  v.  sup. 
p.  1133. 

Tbe  relation  of  a  commission  agent  and  bis  principal  is  not  tbat  of  yendor 
and  yendee,  and  tberefore  tbe  true  measure  of  dama^  in  respect  of  goods 
consigned,  wbicb  were  not  of  tbe  description  ordered,  is  tbe  loss  actually  sus- 
tained by  tbe  principal  by  reason  of  tbe  inferior  quality  of  tbe  goods :  Cos- 
saboglow  v.  Gibbs,  9  Q.  B.  D.  220. 

Wbere  a  broker  by  mistake  applied  for  sbares  on  bebalf  of  a  solyent  prin- 
cipal in  a  CO.  otber  tban  tbat  wmcb  tbe  principal  intended,  tbe  broker  was 
liable  as  for  breacb  of  warranty  of  autbority,  on  tbe  principle  of  Collen  y. 
Wright,  7  E.  &  B.  301 ;  8  E.  &  B.  647 ;  for  tbe  wbole  sum  wbicb  tbe  co. 
would  baye  received  from  bis  principal:  Be  National  Coffee  Palace  Co.,  Exp. 
Panmure,  24  Cb.  D.  367,  C.  A. ;  but  tbe  doctrine  of  Collen  y.  Wright  cannot 
be  applied  to  a  contract  by  a  public  servant  acting  on  bebalf  of  the  Crown : 
Dunn  V.  Macdonald,  (1897)  1  Q.  B.  555,  C.  A. ;  (1897)  1  Q.  B.  401 ;  nor 
wbere  tbe  person  purporting  to  contract  as  agent  disclaims  any  present 
autbority:  Halbot  v.  Lens,  (1901)  1  Cb.  344. 

An  agent  wbo,  in  obedience  to  instructions,  makes  a  payment  wbicb  be 
knows  will  be  an  act  of  bankruptcy,  is  not  liable  to  tbe  trustee  for  tbe  money 
in  tbe  subsequent  bankruptcy  of  the  principal,  as  tbe  trustee's  tiUe  could  not 
attach  until  after  tbe  money  left  tbe  agent  s  bands :  Exp.  Hdder,  Be  Leuns, 
24  Cb.  D.  339,  C.  A. 

Qlie  paid  manager  of  an  estate  was  bold  liable  for  loss  tbrougb  tbe  fraud 
of  a  S0&,  contributed  to  by  tbe  manager's  negligence :  Be  Mitchell,  M.  y.  if., 
64  L.  J.  Cb.  342 ;  52  L.  T.  178. 

A  CO.  wbo  allowed  their  manager  and  banker  (wbo  was  a  solr)  to  repre- 
sent to  mortgagees  tbat  tbeir  money  was  invested  on  tbe  security  of  tbe 
co.'s  property  were  held  to  be  liable  on  tbe  mortgage,  though  irregular : 
Lmdon  Freehold  and  Leasehdd  Property  Co.  v.  Suffield,  (1897)  2  Cb.  608,  C.  A. 

As  to  tbe  liability  of  a  valuer  for  negligence  in  making  a  valuation  of 
property  for  tbe  pm'pose  of  a  contemplated  mortgage,  see  Cann  v.  Willson, 
39  Cb.  D.  39. 

An  assignee  of  a  share  of  profits  {e.  g.yOt  a  patent)  is  entitled  to  an  account 
from  tiie  licensee,  but  tbe  licensee  is  entitled  to  require  tbat  tbe  account 
should  be  taken,  once  for  all,  in  tbe  presence  of  all  tbe  parties :  Bergmann  y. 
Macmillan,  17  Cb.  D.  423. 

Tbe  master  of  a  ship  cannot  sell  the  car^  except  in  case  of  actual  neces- 
sity, and  it  lies  on  tbe  purcbaser  from  bun,  claiming  title  to  tbe  cargo,  to 
establish  tbat  sucb  necessity  existed:  Atlantic  AftUtui  Ins.  Co.  y.  Huth,  16 
Cb.  I).  474,  C.  A. ;  «up.  p.  1374. 

An  action  will  lie  against  an  architect  for  improperly  refusing  to  certify 
tbat  be  is  satisfied  witii  the  works :  Ludbrook  y.  Barrett,  25  W.  K.  649 ;  46 
L.  J.  0.  P.  798 ;  36  L.  T.  616. 

As  to  tbe  oriminal   liability  of  aa  agent  misappropTiating  money  or 
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Becnrities  intrusted  to  him,  see  the  Larceny  Act,  1861  (24  &  25  V.  c.  96), 
s.  75 ;  Reg,  v.  TaUock,  2  Q.  B.  D.  157. 

A  fiduciary  agent  cannot  bind  his  principal  by  a  sale  to  him  of  such 
agent's  property,  where  the  principal  has  purchased  without  independent 
advice:  Lcumnas  Nitrate  Co,  y.  Lagunaa  Syndicate,  (1899)  2  Ch.  392,  C.  A., 
per  Bigby,  L.  J. 

Secret  Profit.'} — No  underhand  dealing  with  the  property  of  his  principal  by 
an  agent  can  stand :  Murphy  y.  O'Shea,  2  J.  &  Lat.  422,  429.  There  must 
be  good  faith  and  full  information  to  the  principal :  Dunne  y.  English,  18  Eq. 
524,  534  ;  and  where  an  a^nt  for  A.,  in  a  contract  with  B.,  enters  into  a  sur- 
reptitious sub- contract  with  B.,  that  is  a  fraud  giving  A.  the  right  to  have 
the  contract  rescinded :  Panama^  &c,  Co.  v.  India  Rubber,  ike.  Co.,  10  Ch.  515, 
526 ;  or  to  obtain  the  profit  made  by  the  agent  in  the  sub-contract :  De  Buesche 
y.  Alt,  8  Ch.  D.  286,  C.  A. 

Similarly,  a  clause  in  a  building  contract  making  the  architect  arbitrator  is 
made  void  by  any  agreement  between  the  architect  and  employer  affecting 
the  architect's  conduct,  and  unknown  to  the  builder :  Kemp  v:  Rose,  1  GifP. 
258 ;  4  Jut.  N,  S.  919 ;  Kimberley  y.  Lick,  13  Eq.  1 ;  S.  C,  Form  2,  sup. 
p.  1352. 

A  purchaser's  aeent  receiving  commission  from  the  vendor  also  must 
account  for  it  to  the  purchaser :  Morison  y.  Thompson,  L.  B.  9  Q.  B.  480, 
and  cases  dted  in  the  jud£;ment ;  and  any  part  of  the  agreed  commission  re- 
maining in  the  vendor's  nands  can  be  recovered  from  him  by  the  defts  : 
Grant  v.  OM  Exploration  and  Development  Syndicate,  Ld.,  (1900)  1  Q.  B. 
233,  C.  A. ;  notwithstanding  any  further  i^^ement  between  the  offending 
parties  reducing  the  amount  of  the  commission  inter  se :  S,  C.  Secus  as  to 
commission  which  the  principal  must  be  taken  to  know  the  agent  receives  : 
O.  W.  Ins.  Co.  v.  Cunliffe,  9  Ch.  525 ;  and  see  Morgan  v.  E^ord,  4  Ch*  D. 
352,  C.  A. 

An  agent  to  whom  tradesmen  or  insurance  cos.  allow  a  discount  must  give 
his  principal  the  benefit  of  it:  Tumbull  v.  Garden,  20  L.  T.  218;  38 
L.  J.  Ch.  331 ;  Q.  Spain  v.  Parr,  18  W.  R.  110 ;  39  L.  J.  Ch.  73 ;  21  L.  T. 
555 ;  unless  he  has  acquiesced  in  the  agent  taking  it :  G.  W.  Ins.  Co.  v. 
Cunliffe  sup. ;  Baring  v.  Stanton,  3  Ch.  D.  502,  C.  A. ;  and  an  agent  who 
has  bribed  a  person  to  give  a  certificate  cannot  recover  under  a  contract 
which  depends  on  the  validity  of  such  certificate :  Shipway  v.  Broadwood, 
(1899)  1  Q.  B.  369,  C.  A. 

If  an  agent  is  bribed  to  induce  his  principal  to  enter  into  a  disadvantageous 
contract,  the  principal  can  not  only  recover  the  amount  of  the  bribe  as 
money  had  and  received  to  his  use,  but  can  recover  from  the  agent  and  the 
briber,  jointly  or  severally,  damages  for  the  loss  sustained,  without  deduc- 
tion in  respect  of  the  bribe :  Mayor  of  Sal/ord  v.  Lever,  25  Q.  B.  D.  363;  but 
until  some  judgment  or  order  has  been  obtained  the  amount  cannot  be  said 
to  be  the  money  of  Ihe  principal,  as  c.y.  <.,  so  as  to  entitle  him  to  follow  it 
into  investments  made  by  the  agent :  Lister  v.  Stubbs,  45  Ch.  D.  1,  C.  A. 

An  agent  cannot  be  allowed  to  take  any  private  advantage,  or  make  any 
profit  out  of  a  transaction  with  or  on  behalf  of  his  principal,  without  the  prin- 
dpal's  knowledge :  Hichens  v.  Congreve,  1  Buss.  &  M.  150,  n  ;  Glucksiein 
v. -Bam«»,  (1900)  A.  C.  240;  Fawcett  v.  Whitehouse,  lb.  132;  Imp.  Merc. 
Assoc.  V.  Coleman,  6  Ch.  558 ;  6  H.  L.  189 ;  Kimber  v.  Barber,  8  Ch.  56 ; 
Dunne  v.  English,  18  Eq.  524 ;  Harrington  v.  Vict.  Graving  Dock,  3  Q.  B.  D. 
549 ;  Story  on  Agency,  §§  207,  211 ;  and  a  contract  in  the  agent's  name  may 
be  shown  to  have  been  the  principal's  :  Waters  v.  E.  Shaftesbury,  2  Ch.  231 ; 
so  as  to  entitle  the  principal  to  the  profit  made  by  the  agent  or  sub-agent : 
De  Bussche  v.  Alt,  8  Ch.  D.  286,  C.  A. 

So  a  solr  who  takes  advantage  of  a  defect  in  registration  to  defeat  the 
interests  of  his  client  will  not  be  entitled  to  the  protection  which  registration 
would  otherwise  give :  Battison  v.  Hobson,  (1896)  2  Ch.  403. 

An  agent  must  disclose  fully  the  nature  of  any  transaction ;  and  it  is  not 
enough  for  him  to  state  that  ne  has  an  interest :  Dunne  v.  English,  18  Eq. 
524,  535;  sounder  an  article  of  association  that  a  director  must  disclose 
**his  interest" :  Imp.  Merc.  Assoc,  v.  Coleman^  L.  B.  6  H.  L.  189 ;  and  see 
Costa  Rica  Rail.  Co.  v.  F(yrwood,  (1900)  1  Ch.  756;  (1901)  1  Ch.  746,  C.  A. 

Directors,  PromoterSt  <itc] — ^Directors  are  in  the  position  of  agents,  and  to 
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some  extent  of  trustees,  towards  the  co. :  York  Jk  N,  Midi,  Ry.  y.  Hudson,  16 
Beay.  485,  505 ;  Great  Luxembourg  By,  y.  Magnay,  25  Beay.  586  ;  4  D.  &  J. 
422;  26  Beay.  473;  Imp.  Merc.  Amoc,  y.  Coleman,  L.  E.  6  H.  L.  189; 
Gray  y.  Zeww,  21  W.  E.  925,  926;  L.  E,  8  Ch.  1035;  Moxham  v.  Grant, 
(1900)  1  a  B.  88,  C.  A. 

Promoters  also  are  in  a  fiduciary  position :  Hichens  y.  Congreve,  1  Euss.  & 
M.  150,  n ;  Foaa  y.  HarboUle,  2  Ha.  489;  Bagnall  y.  Carlton,  6  Ch.  D.  371, 
C.  A. ;  Ntw  Sombrero  Phosphate  Co,  y.  Erlanger,  3  App.  Ca.  1218 ;  5  Ch.  D. 
73,  C.  A. ;  and  cannot  take  a  profit  without  informing  the  co.  of  the  fact, 
and  giying  the  co.  a  fair  opportunity  of  declining  to  incur  the  expense 
involved:  Re  Olympia,  Ld.,  (1898)  2  Ch.  153,  C.  A.;  S.  C,  Gluckstein  y. 
Barnes,  (1900)  A.  C.  240,  H.  L. ;  or  use  their  powers  so  as  to  obtain  for 
themselves  benefits  over  the  other  shareholders  without  making  full  dis- 
disclosure,  though  otherwise  acting  bond  fide:  Aleaxinder  y.  Automatic 
Telephone  Co,,  (1900)  2  Ch.  66,  C.  A. ;  and  they  are  accountable  for  all 
moneys  secretly  obtamed  by  them  just  as  thoue^h  the  relations  of  principal 
and  agent,  or  trustee  and  c.  ^.  t,,  had  existed  between  them  and  the  co., 
although  the  corrupt  transaction  is  not  rescinded;  but  in  estimating  the 
amount  of  such  secret  profit,  allowance  is  to  be  made  for  legitimate  expenses 
of  bringing[  out  the  co.,  but  not  a  sum  expended  in  obtaining  a  guarantee 
for  the  taking  of  shares :  Lydney  and  Wigpool  Iron  Ore  Co,  y.  Bird,  33  Ch.  D. 
85,  C.  A. ;  Emma  Silver  Mining  Co,  y.  Grant,  11  Ch.  D.  918,  C.  A. 

A  secret  profit  taken  by  the  promoter  from  the  vendor  ^ves  rise  to  a 
demand  arising  by  reason  of  contract,  provable  notwithstanding  sect.  31  of 
the  Bankruptcy  Act,  1869,  and  the  amount  of  it  is  a  debt  incurred  by  means 
of  fraud  or  breach  of  trust  within  sect.  49  of  the  same  Act  (see  Bankruptcy 
Act,  1883,  ss.  30,  37):  Emma  Silver  Mining  Co,  v.  Grant,  17  Ch.  D.  122; 
and  the  Court  can  give  judgment  before  the  discharge  of  the  bankrupt,  but 
not  to  be  enforced  until  after :  S,  C,  ;  Ross  y.  GuUeridge,  52  L.  J.  Ch.  280 ; 
48  L.  T.  117  ;  but  promoters  are  not  trustees  within  the  Debtors  Act,  1869, 

B.  4  (3) :  Phosphate  Sewage  Co,  y.  Hartmont,  25  W.  E.  743. 

The  meaning  of  the  expression  promoter  is  ambiguous :  Lydney,  Ac,  Co,  y. 
Bird,  sup,;  and  a  judge  is  not  bound  to  ^e  the  jury  a  defimtion  of  it: 
Emma  Silver  Mining  Co,  y.  Lewis,  4  C.  P.  JD.  396 ;  and  a  solr  acting  for  a 
00.  in  its  earlier  stages  is  not  to  be  deemed  a  promoter :  Re  Great  Wheal 
Polgooth  Co.,  53  L.  J.  Ch.  42;  49  L.  T.  20  ;  32  W.  E.  107;  and  a  syndicate 
who  purchased  a  mine  intonding  to  work  it  themselves  were  held  not  to  be 
promoters  of  a  co.  subsequently  formed,  with  the  same  directors,  to  purchase 
it  from  them  :  Re  Lady  Forrest  Gold  Mine,  (1901)  1  Ch.  582. 

A  person  who,  as  clerk  to  a  promoter,  has  performed  work  in  relation  to 
obtaining  an  Act  of  Parliament,  but  who  has  looked  only  to  the  promoter, 
cannot  recover  as  against  the  co. :  Re  Kent  Tramways  Co.,  12  Ch.  D.  312,  C.  A. 

As  to  agreements  entered  into  by  promoters  and  directors  in  fraud  of  the 
CO.,  see  in/.  Chap.  LI.,  '*Sp£GIFIO  Belief";  and  generally  as  to  (1)  the 
fiduciary  relation  between  the  promoters  of  a  co.  and  its  shareholders; 
^2)  the  validity  of  contracts  between  a  co.  and  its  directors  as  promoters ; 
3)  the  non-liability  of  directors  for  lossed  when  acting  intra  vires  and  honestly ; 
[4)  the  voidability  of  a  contract  for  misrepresentation;  and  (5)  the  impos- 
sibility of  rescinding  a  contract  after  a  change  of  position,  see  Lagunas 
Nitrate  Co,  y.  Lagunas  Syndicate,  (1899)  2  Ch.  392,  C.  A. 

As  to  accounts  between  the  projectors  of  an  abortive  oo.,  see  Denton  y. 
Macneil,  35  Beav.  652. 

Right  to  Indemnity,^ — An  agent  is  entitled  to  be  indemnified  by  his  prin- 
cipal against  liability  as  well  as  loss :  Lacey  y.  Hill,  Crowley^ s  Claim,  18  £q. 
182,  191 ;  but  not  gainst  additional  loss  caused  by  his  own  insolvency : 
Duncan  y.  Hill,  L.  K.  8  Ex.  242 ;  and  at  law  tiie  right  to  indemnity  dated 
from  actual  payment :  Collinge  v.  Heywood,  9  A.  &  E.  633.  An  agent  may 
not  deduct  sums  by  way  of  indemnity  without  his  principal's  knowledge : 
Clarke  y.  Tipping,  9  Beav.  289 — 291 ;  and  the  right  is  lost  if  the  agent  {e,g,, 
a  stockbroker  on  the  London  Stock  Exchange)  sells  before  the  time  agreed 
upon  without  the  principal's  authority :  Ellis  y.  Pond,  (1898)  1  Q.  B.  426, 

C.  A. 

As  to  the  right  of  a  commission  agent  to  be  indemnified  out  of  the  proceeds 
of  his  principcd's  goods  sold  by  him,  see  Hood  y.  Stallybrass,  8  App.  Qa.  880; 


SECT,  in.3  Settled  Account.  1379 

as  to  the  right  of  directore  to  indemnity  from  shareholders  in  respect  of  a 
honct  fide  distribution  of  money  amongst  them  which  was  in  fact  ultra  vires, 
886  Moxham  v.  Grant,  (1900)  1  Q.  B.  88,  0.  A. ;  Lindley  on  Companies,  389; 
and  as  to  the  right  of  a  trustee  to  indemnity,  v.  sup,  p.  1171. 

CommxMion.'] — A  contract  by  a  co.  to  employ  A.  for  five  years  as  a^nt  did 
not  entitle  A.  to  prove  in  the  winding-up  for  prospective  commission :  Re 
English,  <t'C.  Ins,  Uo,,  Exp,  Maclure,  d  Ch.  737 ;  and  see  Rhodes  v.  Forwood, 
1  App.  Oa.  256 ;  Mair  v.  Himalaya  Tea  Co,,  1  Eq.  411. 

As  to  what  amounts  to  finding  a  purchaser,  so  as  to  entitle  the  agent  to  a 
commission,  see  Rimmer  v.  Knowles,  22  W.  R.  574 ;  30  L.  T.  496 ;  Lumley  v. 
Nicholson,  W,  N.  (86)  120;  Toulmin  v.  Millar,  58  L.  T.  96;  12  App.  Oa. 
746 ;  or  finding  a  mortgagee,  Oreen  v.  Lucas,  33  L.  T.  584  ;  or  introducing  a 
lender,  Fisher  v.  Dowsett,  48  L.  J.  Exch.  32;  and  see  Wilkinson  v.  Alston,  48 
L.  J.  Q.  B.  733 ;  41  L.  T.  394,  0.  A. ;  and  that  after  a  mortgage  completed 
the  agent  is  not  entitled  to  conmiission  on  further  advances:  Tribe  v.  Taylor, 
1  C  P.  D.  505 ;  and  where  the  condition  is  that  the  title  on  a  purchase  should 
be  approved  by  the  solr,  commission  is  not  earned  unless  the  solr  approves  or 
nnreasonably  refuses  so  to  do :  Clack  v.  Woody  9  Q.  B.  D.  276,  0.  A. ;  nor  is  a 
ahipbroker  mtroducing  a  purchaser  entitled  to  commission  on  subsequent 
purchases  by  him :  Re  Humphrys,  Exp,  Chatteris,  22  W.  B.  289 ;  nor  is  there 
any  such  custom :  8,  C, 

An  agent  whose  authority  was  withdrawn  was  held  entitled  by  custom  to 
half  the  commission :  Queen  of  Spain  v.  Parr,  18  W.  B.  110 ;  39  L.  J.  Oh.  73. 

The  payment  by  a  limited  co.  of  a  reasonable  amount  of  money  to  brokers 
by  way  of  commission  or  brokerage  for  placing  shares  is  not  an  act  ultra 
vires  the  oo. :  Oos.  Act,  1900 ;  Metropolitan  Coal  Consumers^  Assoc,  v. 
Scrimgeour,  (1895)  2  Q,  B.  604,  0.  A. ;  and  a  reasonable  salary  to  a  managing 
director  may  be  allowed  in  the  absence  of  all  concealment,  although  paid 
without  the  authority  of  any  resolution  of  the  co. :  Felix,  Hadley  &  Co.,  Ld,^ 
V.  Hadley,  11  L.  T.  131. 


Section  m. — Settled  Account. 

1.   Usual  Form  of  Direction  not  to  disturb  Settled  Account, 

And  in  case  it  sball  appear  that  any  account  has  been  settled  be- 
tween the  said  parties,  the  same  is  to  stand  [or  not  to  be  disturbed]. — 
See  Speedy,  Sorton,  M.  R,  24  Nov.  1785, B.  189  ;  Chapman y.  Gilbert, 
Y.-O.  W.,  28  Jan.  1853,  A.  376. 

2.  Usual  Form  of  Direction  for  Leave  to  Surcharge  and  Falsify. 

But  any  of  the  parties  are  to  be  at  liberty  to  surcharge  and  falsify 
any  of  the  items  and  charges  therein,  as  they  shall  be  advised. — See 
Speed  y.  Sorton,  sup, 

3.  Accounts  to  be  conclusivej  with  Leave  to  show  Errors, 

JjET  the  accounts  &c,,  as  between  &c.,  be  considered  as  primd  facie 
conclusive,  but  with  liberty  to  either  party  to  show  any  error  therein. 
--English  y.  Baring,  penned  by  Y.-O.  K.,  11  March,  1854,  A.  1319. 
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4.  Melease  to  stand  as  to  Sums  paid  and  Account  stated — Leat?e  to 

Surcharge  and  Falsify. 

Deolabe  that  the  indenture  of  release  of  the  —  daj  of  —  shall  stand 
only  as  a  discharge  for  the  several  sums  of  money  thereby  stated  to  be 
retained  by  or  paid  to  the  several  parties  thereto  as  therein  mentioned ; 
And  Declare  that  the  account  in  the  said  indenture  mentioned  to  be 
stated  shall  stand,  with  liberty  to  the  Pits  and  Defts  to  surcharge  and 
falsify  the  same. — Directions  for  accoimt. — Millar  v.  Craig,  M.  B.,  4 
April,  1843,  A,  1467  ;  6  Beav.  443. 

For  direction  that  if  any  accounts  shall  appear  to  have  been  settled  Ihe 
same  are  not  to  be  disturbed,  but  reserving  the  question  as  to  giving  leave 
to  surcharge  and  falsifv*  see  Ellice  v.  Oowison,  Y.-C.  K.  B.,  30  April,  1845, 
A.  1321,  and  that  certun  accounts  be  not  taken  as  settled,  lb. 


5.  Account  in  Action  by  Overseers  of  the  Poor  against  late  Rate  Col- 
lector— Settled  Accounts  not  disturbed — Leave  to  Surcharge  and 
Falsify. 

''  Let  an  account  be  taken  of  all  sums  of  money  received  by  the  Deft 
G.  in  respect  of  the  rates  in  the  Pits'  (bill)  mentioned ;  And  in  case  it 
shall  appear,  in  taking  the  said  account,  that  any  account  or  accounts 
has  or  have  been  settled  between  the  Deft  and  the  Pits,  or  any  former 
overseers  of  the  poor  of  the  parish  of  — ,  such  settled  account  or 
accounts  is  or  are  not  to  be  disturbed ;  But  the  Pits  are  to  be  at  liberty 
to  surcharge  and  falsify  any  of  the  items  or  charges  in  such  account  or 
accounts ;  And  Let  the  Deft  G.  deliver  up  to  the  Pits,  upon  oath,  the 
rate  books,  accounts,  books  of  account,  receipt  books,  and  counterfoils 
of  receipt  books,  and  all  other  documents  belonging  to  the  said  parish 
of  — ,  or  to  the  present  or  former  overseers  thereof,  in  his  custody  or 
power." — Deft  at  all  seasonable  times  and  on  reasonable  notice  to  have 
full  and  complete  access  thereto,  as  the  Judge  shall  direct,  for  the  pur- 
pose of  making  out  his  account. — Deft  to  pay  Pits'  costs  of  suit  up  to 
the  hearing. — ^Adjourn  &c. — Sellar  v.  Griffin,  M.  E.,  11  April,  1863, 
B.  964  ;  S.  C,  11  W.  E.  683 ;  9  Jur.  N.  S.  612 ;  33  L.  J.  Ch.  611. 

For  decree  for  account  of  dealings  and  transactions  of  S.  (deceased  agent 
and  partner  and  Pit's  testator),  on  behalf  of  and  with  the  Deft  co. ;  and  in 
Ukking  such  account  the  books  kept  by  S.  and  proved  in  the  cause  to  be 
admitted  as  evidence  on  both  sides ;  and  the  co.  to  deliver  a  list  of  such  items 
in  the  books  as  they  desired  to  have  vouched  or  accounted  for,  and  Pits,  the 
exors,  to  be  charged  with  such  items,  except  so  far  as  they  shall  properly 
discharge  themselves  therefrom,  all  just  allowances  to  be  made,  and  in  all 
other  respects  the  accounts  appearing  in  the  books  to  be  treated  as  settled, 
with  leave  to  either  side  to  surcharge  and  falsify ;  no  inquiry  to  be  made  as 
to  the  admitted  amount ;  account  of  S.'s  share  in  the  co.  and  of  amount 
due  to  him  in  respect  of  dividends  and  bonuses  thereon ;  balances  at  the 
end  of  each  year  on  either  side  to  be  certified,  see  Stainton  v.  Carron  Co,, 
M.  E.,  25  July,  1857,  B.  1675;  8.  C,  24  Beav.  346. 
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6.  Special  Directions  as  to  Settkd  Accounts j  and  as  to  particular 

Items, 

Usual  admon  accounts. — "  And  in  taldng  the.  account  regard  is  to  be 
had  to  any  account  appearing  to  have  been  stated  and  settled  between 
the  Pit  and  the  Deft,  but  with  liberty  to  the  Pit  to  surcharge  and 
falsify  any  such  stated  or  settled  account ;  And  Declare  that  in  taking 
the  said  account  the  Deft  is  to  be  charged  with  the  full  sum  of  £ —  and 
not  with  the  two  sums  of  £ —  and  £ —  appearing  in  the  account  in 
the  pleadings  mentioned  as  the  amount  of  the  valuation  of  the  J.  &c. 
estates." — ^The  balance  of  the  Pit's  moiety  remaining  unpaid  at  the 
execution  of  the  release  to  be  treated  as  a  debt  carrying  interest  at  £4 
p.  c.  per  ann.  from  that  time. — ^Adjourn  &c. — Taylor  v.  T.,  L.  0.  for 
M.  R,  21  April,  1873,  B.  1119;  S.  CI,  20  Eq.  165. 

Per  decree  that  an  account  stated  stand,  with  liberty  to  falsify  or  sur- 
charge ;  and  for  general  account  of  dealings  and  transactions  from  the  foot 
of  it ;  and  an  account  of  what  is  due  for  principal  and  interest  on  a  bond 
given  as  security  for  the  settled  account ;  and  if  it  appeared  that  the  Deft 
was  debtor  to  the  Pit  on  the  general  account  from  that  time,  what  was 
coming  from  the  Deft  to  be  apphed  first  to  pay  the  interest  on  the  bond  and 
then  to  sink  the  principal;  with  injunction,  see  Wane  v.  Praedy  L.  0., 
11  Feb.  1746,  B.  233. 


7.  Accounts  in  former  Action  to  be  adopted^  with  leave  to  Surcharge 

and  Falsify. 

And  Let  the  accounts  and  inquiries  taken  and  made  in  pursuance  of 
the  judgment  in  the  action  of  M,  v.  B,^  dated  &c.,  and  the  accounts 
and  inquiries  directed  to  be  tfiken  and  made  by  the  judgment  in  the 
action  of  A.  v.  J9.,  dated  &c.,  be  adopted ;  But  any  of  the  parties  to  this 
action  who  are  not  parties  to  either  of  those  actions  are  to  be  at  liberty 
to  surcharge  and  falsify  any  of  the  items  and  charges  in  such  accounts, 
and  to  adduce  evidence  for  the  purpose  of  proving  the  incorrectness  of 
any  of  the  residts  of  such  inquiries,  in  the  actions  to  which  they  are 
not  parties  respectively,  as  they  shall  be  advised. — See  Moss  v.  Gregory^ 
M.  E.,  9  March,  1860,  B.  413. — And  for  a  like  direction  as  to  the 
accounts  in  Moss  v.  Bainbriyye,  see  Alsop  v.  Belly  M.  It.,  20  March, 
1858,  A.  684  ;  and  see  Lloyd  v.  Atiwood,  Form  8,  sup.  p.  1355. 

For  decree  declaring  infants  not  bound  by  a  decree,  but  the  accounts  taken 
under  it  to  be  adopted  if  beneficial,  v.  sup,  p.  984,  Form  2. 


8.  Stated  Accounts  set  aside — General  Account. 

<'  Deolabe  that  the  three  stated  accounts,  datod  &o.,  ought  to  be 
opened  and  set  aside,  and  adjudge  the  same  accordingly ;  And  Let  a 
general  account  be  taken  of  all  dealings  and  transactions  between  the 
Pits,  or  either  of  them,  and  the  Deft ;  and  also  of  the  value  of  any 
timber  &o. ;  And  Let  what  shall  be  certified  to  be  due  upon  the  balance 
of  the  said  account  from  any  of  the  parties  to  the  other  or  others  of 
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theiDi  be  (within  &c.)  paid  by  the  party  or  parties  from  whom  to  the 
party  or  parties  to  whom  the  same  shall  be  oertified  to  be  due." — Deft 
to  pay  Pits'  *^  costs  of  so  much  of  the  action  as  relates  to  the  setting 
aside  the  said  stated  aocounts,  to  be  taxed  &c." — [Forms,  sup.  Yol.  I. 
pp.  248,  249.] — Beserre  the  consideration  of  the  rest  of  the  costs. — 
Liberty  to  apply.— See -HbirarM  t.  FoweU,  L.  0.,  4  July,  1743,  A.  660. 

For  decree  m  suit  between  client  and  solr,  with  directions  that  bonds, 
notes,  mortgage,  &c.  should  not  be  evidence  of  debts,  which  were  to  be 
proved  by  extrinsic  evidence,  see  Lawless  v*  Mansfield,  1  D.  &  War.  634, 
€t  in/,  p.  1384. 


NOTES. 


FOBK  OF  OBDEB. 


The  direction  as  to  not  opening  settled  aud  stated  accounts  varies.  In  the 
older  decrees  it  runs  :  **Tt  the  Master  finds  any  account  settled,  or  stated 
between  the  parties,  he  is  not  to  ravel  into  or  *  unravel,'  or  *  not  to  open  and 
imravel '  the  same,  or  '  the  same  is  to  stand  and  npt  to  be  opened  " :  see 
Todd  ▼.  Dowries,  L,  C,  8  May,  1742,  B.  406 ;  Birkhead  v.  Manaion,  L.  C, 
26  Jan.  1748,  A.  308 ;  SchuU  v.  Beed,  L.  C,  3  Feb.  1773,  B.  97. 

The  Master  could  not  allow  settled  accounts  without  an  express  direction 
in  the  decree :  Fitzpatrick  v.  Mahony,  1  J.  &  Lat.  84 ;  Milford  v.  if.,  M*CL 
&  Y.  156  ;  and  after  the  15  &  16  Y.  c.  80,  the  direction  was  still  obtained  at 
the  hearing.  Such  a  direction  was  added  on  a  petition  of  rehearing: 
Bwkeridge  v.  WhaOey,  12  W.  E.  593 ;  3  N.  B.  179 ;  10  L.  T.  222.  In  Newm 
V.  Wetteny  31  Beav.  315,  it  was  said  that  in  an  admonsuit,  even  without  such 
a  direction,  settled  accounts  would  not  be  disturbed.  The  practice,  how- 
ever, is  not  to  insert  the  words  in  an  order  without  the  direction  of  the 
Oourt :  see  Newmarch  v.  Harrison,  M.  B.,  18  Feb.  1874. 

For  form  of  surcharge  and  notice  of  it,  see  D.  C.  F.  611.  ^ 

Where  Deft  sets  up  a  settled  account  and  Pit  amends  his  pleadings  (see 
Dawson  v.  D.,  1  Atk.  1),  and  though  not  disputing  that  there  is  a  settled 
account,  alleges  generally  that  there  are  errors  in  it,  the  form  of  judgment 
is  not  merely  to  take  the  account,  but  to  take  it  from  the  foot  of  the  account 
so  proved.  But  if  in  such  a  case  Pit,  without  disputing,  alleges  and  proves 
specific  errors  in  the  settled  account  so  set  up,  the  ludgment  directs  the 
account  to  be  taken  on  the  footing  of  that  account,  wiui  liberty  to  the  Pit  to 
surcharge  and  falsify :  Buckeridge  v.  Whalley,  12  W.  B.  593 ;  3  N.  B.  179  ; 
10  L.  T.  222. 

Where  the  Court  at  the  hearing  has  reason  to  suppose  that  there  are 
settled  aocounts,  but  none  are  proved,  a  general  direction  is  inserted  that 
any  accounts  found  to  be  settled  shaU  not  l>e  disturbed,  and  liberty  to  sur- 
charge and  falsify  may  be  given  without,  of  course,  any  errors  being  specifi- 
cally proved :  Kinsman  v.  Barker ,  14  Yes.  579 ;  Connop  v.  Hayward,  1  Y.  & 
C.  C.  C.  35 ;  Fitzpatrick  v.  Mahony,  1  J.  &  Lat.  84,  89 ;  Lawless  v.  Mansfield^ 
1  D.  &  War.  604,  605;  Btickeridge  v.  Whalley,  sup.;  SeUur  v.  OHjfin,  11 
W.  B.  583,  Form  5,  sup.  p.  1138.  And  b&q  Dawson  y.  D,,  Wegt,  171,  n. ; 
1  Atk.  1 ;  Beak  y.  B.,  3  Swa.  627. 

'*Not  disturbing  settled  or  stated  accounts"  applies  only  to  accounts 
stated  between  the  parties,  by  which  they  would  be  bound  inter  se :  Milford 
V.  M.,  M*C1.  &  Y.  156 ;  and  between  Pit  and  Deft,  not  between  co-Defts: 
Carmichad  v.  C,  2  Ph.  101. 


WHAT  IS  A  SETTLED  AOCOTTNT. 

Settled  accounts  are  sometimes  spoken  of  as  "  stated  "  accounts.  This,  of 
course,  means  stated  between  the  parties,  or  stated  by  one  side  and  agreed 
to  by  the  other;  a  mere  statement  by  one  side  cannot  make  an  account 
settled :  see  Jackson  v.  Ogg,  Joh.  397. 
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Tbe  Teqnimtes  for  makmg^  an  aooount  ^  settled  "  depend  on  the  oironm- 
stances  oi  each,  case  and  the  mode  of  dealing  between  the  parties :  Hunter  y. 
BeUher,  2  D.  J.  &  8.  194;  12  W.  R.  121,  782;  TindcUl  v.  FoweU,  6  W.  E. 
860 ;  4  Jnr.  N.  8.  944. 

That  there  has  been  a  diyision  is  not  condusiTe  that  the  account  is  settled : 
Daw9<m  y.  2>.,  1  Atk.  1. 

Signing  the  account  or  taking  a  security  on  the  foot  of  it  is  sufficient : 
2>rew  y.  Power,  1  8ch.  &  L.  192 ;  but  signing  is  not  necessary,  nor  handing 
oyer  the  youchers,  though  that  beinff  done  is  a  strong  point :  Willie  y.  Jer^ 
negan,  2  Atk.  252.  Mere  proof  of  the  deliyery  of  the  account  and  nothing 
more  is  not  enough :  Irvine  y.  Young,  1  8.  &  8.  333 ;  but  if  the  person  to 
whom  it  is  sent  make  no  objection  for  a  length  of  time  ( Willie  y.  Jemegan, 
9up.),  or  in  the  case  of  merchants,  two  or  three  posts  (Slierman  y.  8,,  2  Yem. 
276),  or  longer,  according  to  the  distance  between  tnem  {Ticket  y.  Short,  2 
Yez.  239;  Story,  Eq.  §  526),  the  account  is  settled. 

An  account  made  out  between  partners  in  the  usual  way  was  binding  on 
the  represyes  of  one  who  had  died  two  months  afterwards  without  objecting, 
but  without  sigoing:  Coventry  y.  Barclay,  11  W.  E.  892 ;  2  N.  E.  375 ;  12 
W.  E.600;  3N.  E.  224. 

Books  kept  by  A.,  but  to  which  B.  had  free  access,  were  primd  facie  eyi- 
denoe  a^nst  B.,  with  leaye  to  him  to  surcharge  and  falsify :  Ogdin  y.  Bat' 
iams,  1  Jur.  N.  8. 791 ;  and  as  to  accounts  rendered  being  final  or  condusiye, 
see  Salter  y.  Adey,  lb,  930. 

Under  an  order  for  a  general  account  by  the  treasurer  of  a  building  society 
obtained  by  members  of  the  society,  accounts  duly  audited  under  the  rules  of 
the  society  must  be  accepted  as  primd  fade  eyidence  in  taking  the  account : 
Holgate  y.  Shutt,  27  Oh.  I).  Ill,  G.  A. ;  and,  in  general,  imder  such  an  order, 
it  is  competent  to  the  accounting  party  to  set  up  any  settled  account,  subject 
to  the  right  of  the  opi>osite  party  to  impeach  it  on  the  ground  of  fraud  or 
otherwise :  ffolgate  y.  Shutt  (No.  2),  28  Oh.  D.  Ill,  0.  A. 
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By  O.  zxxm,  5,  **  any  party  seeking  to  charge  an  accounting  party  beyond 
what  he  has  by  his  account  admitted  to  haye  receiyed,  shall  pjye  notice 
thereof  to  the  accounting  party,  stating,  so  far  as  he  is  able,  l£e  amount 
sought  to  be  charged,  and  the  particulars  thereof,  in  a  short  and  succinct 
manner.'' 

The  usual  form  of  order  is  that  settled  accounts  are  not  to  be  disturbed,  and 
liberty  to  surcharge  and  falsify  is  giyen,  as  in  Forms  1  and  2,  sup,  p.  1379. 

But  the  language  used  by  Y.-U.  K,  in  English  y.  Baring,  Form  3,  sup, 
p.  1379,  seems  more  accurately  to  express  what  is  intended. 

In  the  absence  of  special  directions,  orders  for  a  general  account  are 
treated  as  containing  directions  in  the  usual  form :  Holgate  y.  Shutt,  sup,  ; 
KesseU  y.  Le  Sueur,  1  May,  1893. 

To  "surcharge"  means  to  show  an  omission  for  which  credit  ought  to 
haye  been  ^ven :  Fit  y.  Cholmonddey,  2  Vez.  565. 

To  **  falsify  "  means  to  show  that  an  item  of  charge  has  been  wrongly 
inserted :  S,  C, ;  but  to  falsify  accounts  it  must  be  shown  that  they  contain 
charges  in  tiie  nature  of  fraud  or  error,  not  merely  charges  which  might  be 
disaUowed  as  being  too  large :  Heighington  y.  Grant,  1  Ph.  601. 

The  onus  probandi  is  on  uie  party  having  liberty  to  surcharge  and  falsify : 
FU  y.  Cholmondeley,  2  Yez.  565. 

He  may  take  advantage  of  errors  in  law  as  well  as  errors  in  fact :  Boherts 
y.  Kuffin,  2  Atk.  112. 

Ghrounds  for  opening  a  settled  account  on  which  Pit  sues  may  now  be  set 
up  by  defence  or  counter-daim :  Eyre  y.  Hughes,  2  Oh.  D.  148. 

Pleading  a  release  without  making  discovery  of  the  accounts  on  which  it 
was  founded  is  not  enough :  Brooks  v.  Sutton,  5  £<^.  361 ;  and  such  a  plea  by 
a  trustee  was  held  bad  lor  not  showing  that  the  information  asked  for  by 
the  Hll  had  been  giyen  or  ^e  right  to  it  waived:  Clarke  y.  E*  Ormonde, 
Jac.  116,  121. 

Unintentional  errors  and  ignorance  as  to  the  exact  yalue  of  shares,  in 
dealing  with  them  on  the  f  ootmg  of  accounts  kept  by  other  x>arties,  is  com- 
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paratiyely  immaterial,  where  there  is  no  xmhji  conduot :  Knight  t.  Majori- 
hanks,  11  Beav.  322,  354. 

Where  the  settlement  of  the  account  is  proyed  and  no  case  made  out  for 
opening  it,  the  action  is  of  oonrse  dismissed  with  costs :  JSndo  y.  Caleham, 
I  Yo.  306. 

If  there  are  only  mistakes  and  omissions  in  a  settled  account,  the  party 
objecting  is  allowed  no  more  than  to  surcharge  and  falsify ;  but  where  there 
has  been  fraud  (e.^.,  oyercharge  deliberately  made :  see  WillianMonY,  Bar- 
Icur,  9  Gh.  D.  529),  or  sometiung  in  the  nature  of  the  errors  proyed,  or  the 
relation  of  the  parties,  or  the  way  in  which  the  settlement  was  obtained,  to 
show  that  it  ought  not  to  be  held  binding,  the  whole  account  is  opened; 
Gething  y.  Keighleyy  9  Ch.  D.  547 ;  WiUiamBim  y.  Barbour,  ib.  529;  Clar^y. 
Tipping,  9  Beay.  284  ;  eyen  in  the  case  of  an  account  of  many  years*  stand- 
ing, and  after  the  death  of  the  {)er8on  guilty  of  the  fraud,  for  the  fraud 
makes  it  yoid  in  toto :  Vernon  y«  Vawdry,  2  Atk.  119 ;  Drew  y.  Power,  1  Sch. 
&  L.  182  ;  Chambers  y.  Qoldwin,  5  Ves.  837  ;  9  Ves.  265 ;  Wedderbum  y.  W., 
4  My.  &  0.  41 ;  Allfrey  y.  A,,  1  Mac.  &  G.  87  ;  Coleman  y.  Mellersh,  2  Mac.  & 
G.  309,  314 ;  Maund  y.  Allies,  5  Jur.  860 ;  Oldaker  y.  Lavender,  6  Sim.  239 ; 
HolgaU  y.  Shutt,  27  Ch.  D.  Ill,  C.  A. ;  28  Ch.  D.  Ill,  C.  A. ;  Daniell  y.  Sin- 
clair, 6  App.  Ca.  181 ;  Vagliano  Bros.  y.  Bank  of  England,  22  Q.  B.  D.  103  ; 
Williarnson  y.  Barbour,  9  Ch.  D.  529,  at  p.  533 ;  but  see  Brownell  y.  B.,2 
B.  C.  C.  62 ;  and  the  omission  by  solrs  to  inform  residuary  legatees  that  they 
were  entitled  to  haye  a  biU  of  costs,  and  to  haye  it  taxed  or  moderated  is  not 
of  itself  a  sufficient  ground  for  opening  a  settled  account,  no  injustice, 
ezcessiye  charge,  or  error  being  shown  to  exist :  Be  Webb  ;  Lambert  y.  SiiU, 
(1894)  1  Ch.  73,  0.  A. ;  and  see  ^  Fish,  (1893)  2  Ch.  413,  0.  A. ;  Lewin, 
746 ;  and  semble,  if  mere  errors  shown  in  an  account  are  sufficient  in  number 
and  importance,  the  Court  will  o{)en  the  account,  although  there  is  no  element 
of  fraud  :  see  Williamson  y.  Barbour,  9  Ch.  D.  529 ;  but  a  single  fraudulent 
item  is  sufficient  to  justify  the  opening  of  an  entire  account:  Gething  y. 
Keighley,  9  Ch.  D.  547. 

A  Deft  against  whom  an  account  is  opened  is  not  bound  by  any  deductions 
he  had  agre^  to  make :  Osborne  y.  Williams,  18  Yes.  383. 

Where  a  fidudaij  relation  exists,  the  rule  (against  opening,  unless  there 
is  fraud)  is  less  strict :  Lawless  y.  Mansfield,  1  Dr.  &  War.  557 ;  Williamson 
y.  Barbour,  9  Ch.  D.  529 ;  50  L.  J.  Ch.  150.  But  eyen  then  a  case  must  be 
ayerred  and  proyed :  Chambers  y.  Goldunn,  9  Yes.  254,  266 ;  Davis  y.  Spurl- 
ing,  1  Buss.  &  M.  64 ;  Blagrave  y.  Bouth,  2  K.  &  J.  509 ;  8  D.  M.  &  G.  620; 
as  to  which,  see  Morgan  y.  Higgins,  1  Giff.  270 ;  Barry  y.  Stevens,  and  other 
cases,  sup,  p.  1375. 

The  managing  committee  of  an  abortiye  co.  haying  rendered  their 
accounts,  and  paid  oyer  the  monej,  without  objection,  the  Court  refused 
three  or  four  years  afterwards  to  direct  an  account  against  them :  Williams 
y.  Page,  24  Beay.  654,  662,  674 ;  and  see  Stupart  y.  Arrowsmith,  3  Sm.  &  G. 
176. 

After  the  death  of  the  manager  of  a  co.  his  accounts  for  twenty-seyen 
years,  which  had  neyer  been  properly  rendered  or  settled  with  the  co.,  were 
treated  as  settled  except  as  to  certain  sums,  as  to  which  no  youchers  appeared 
eyer  to  haye  existed :  Stainton  y.  Carron  Co.,  24  Beay.  346. 

A  settled  account  in  which  a  trustee  charged  his  c.  q.  t.  with  a  bonus  for 
great  adyanta^s  gained  was  opened :  Barrett  y.  Hartl^,  2  Eq.  789. 

And  where,  m  a  mortga^  account,  compound  interest  was  charged  under 
a  common  mistake  as  to  uie  effect  of  tiie  mortgage  deed,  the  account  was 
opened :  Daniell  y.  Sinclair,  6  App.  Ca.  181. 

No  weight  is  giyen  to  a  release  or  discharge  in  full  if  it  be  founded  on 
insufficient  knowledge,  or  where  the  parties  are  not  on  equal  terms: 
Wedderbum  y.  TF.,  2  Keen,  722;  4  My.  &  C.  50  (where  the  rdease  by  A. 
was  dated  three  days  after  his  coming  of  age,  and  purported  to  haye  been 
nyen  after  an  examination  of  complicated  accounts) ;  Middleditch  y.  Shar- 
land,  5  Yes.  87 ;  30  Noy.  1799,  Eeg.  Min. ;  Millar  y.  Craig,  6  Beay.  443, 
et  sup,  p.  1380,  Form  4  (receipts  in  full  ordered  to  be  treated  as  conclusiye 
eyidence  of  payment  of  the  sums  named  in  them,  but  not  as  a  general 
release);  Croft  y.  Graham,  5  GifE.  1 ;  2  D.  J.  &  S.  155,  et  inf.  Chap.  LL, 
**  Specifio  Bklibf";  Kennedy  y.  Broun,  13  C.  B.  N.  S.  677;  and  that 
general  words  in  a  release  are  necessarily  limited  to  matters  in  contemplation 
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at  the  time  when  the  release  was  giyen,  see  Z.  <£;  S.  W.  By,  Co.  y.  Bktckmore, 
L.  B.  4  H.  L.  610;  Turner  v.  T.,  Hall  v.  T.,  14  Oh.  D.  829. 

Where  a  deed  containing  a  release  cannot  be  wholly  set  aside  the  judg- 
ments should  be  "  notwitnstanding "  it:  Wedderbum  v.  IF.,  4  My.  &  0.  51, 
52  ;  but  in  general  the  release  must  be  set  aside  before  the  account  can  be 
opened :  FriU  v.  Clay,  6  Beav.  503 ;  Fowler  v.  Wyatty  24  Beav.  232 ;  aflfirmed 
by  L.  0.,  V.  lb.  238. 

In  Eyre  y.  Hv^heSy  2  Oh.  D.  148,  V.-O.  B.  held  that  a  Deft  in  a  foreclosure 
suit  (in  which  issue  was  joined  before  Nov.  1875),  making  out  a  case  by  his 
answer,  might,  under  Jud.  Act,  1873,  s.  24  (2,  3),  have  the  account  opened 
without  haying  filed  a  cross  bill. 

For  a  judgment  to  open  a  settled  account,  or  to  surcharge  and  falsify,  the 
particular  errors  complained  of  must  be  pointed  out  in  the  pleadings  and 
preyed:  Parhi'Mon  y.  Hanbury,  L.  B.  2  H.  L.  1,  11,  19 ;  Taylor  y.  Baylin, 
2  Bro.  0.  C.  310 ;  Johnson  y.  CurtU,  3  Bro.  0.  0.  266 ;  Drew  y.  Pow&r^ 
1  Sch.  &  L.  182 ;  Lindl.  1026,  1027 ;  6th  ed.  516. 

Where  fraud  against  an  agent  is  alleged  in  general  terms  the  Fit  is  not 
preyented  by  O.  xix,  6,  from  obtaining  mscoyery  before  giying  particulars  of 
the  allegced  fraud:  Whyte  y.  Ahrens,  26  Oh.  D.  117,  0.  A. 

Charging  in  the  bill  that  no  credit  was  giyen  for  rent  of  B.,  and  that  Defts 
ought  to  set  out  whether  they  had  receiyed  any,  was  not  enough :  Parkinson 
y.  Banbury,  L.  B.  2  H.  L.  1,  11. 

Items  and  errors  of  which  both  sides  were  aware  when  the  account  was 
settled  {Maund  y.  Allies,  5  Jur.  860 ;  Fowler  y.  Wyatt,  24  Beay.  232),  or 
which  haye  been  corrected  before  action  brought  (^Davis  y.  Spurling,  1  Buss. 
&  M.  64),  are  of  no  importance,  and  do  not  giye  any  right  to  open  the 
account. 

When  liberty  is  ^yen  to  surcharge  and  falsify,  the  Fit  will  not  be  confined 
in  date  to  the  nrst  item  alleged  in  iSxe  pleadings  and  proyed  by  the  eyidence 
in  Court :  Mozley  y.  Cowie,  26  W.  B.  854;  47  L.  J.  Oh.  271 ;  38  L.  T.  908 ; 
and  the  liberty  will  not  be  limited  to  errors  appearing  in  the  books :  Geihing 
y.  KeigJOey,  9  Oh.  D.  547. 
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Let  the  Deft  \_or  Pit]  A.,  within  —  from  the  date  of  this  order,  pay 
unto  the  Pit  [^or  Deft]  B.  the  sum  of  £ — ,  being  the  balance  appearing 
by  the  Master's  certificate  dated  &c.y  to  be  due  from  him  on  taking  the 
account  directed  by  the  said  judgment ;  And  Let  the  Deft  [or  Pit]  A. 
also  pay  unto  the  Pit  [or  Deft]  B.  his  costs  of  this  action  to  be  taxed 
&c.— See  Donaldson  y.  Corner^  M.  B.,  16  Feb.  1858,  A.  562;  S.  C, 
Form  1,  sup.  p.  1371. 

Where  the  balance  is  found  against  the  Pit,  he  may  be  ordered  to  pay  it, 
V.  sup.  p.  1356. 


NOTES. 


COSTS. 


The  more  usual  course  is  to  adjourn  the  further  consideration,  which 
includes  the  costs,  till  the  account  has  been  taken ;  but  in  simple  cases  the 
Court  sometimes  disi>08es  of  the  costs,  and  directs  payment  of  the  balance  by 
the  original  judgment. 

Though  2,000?.  was  found  due  from  Plt>  he  haying  succeeded  substantially 
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was  allowed  costs  of  suit :  May  y.  Biggenden^  24  Beay.  207.  As  to  the  pzin- 
dples  on  which,  they  are  resulated,  see  /2>.  213. 

On  decree  for  account  of  tithes,  the  costs  could  not  he  apportioned  unless 
there  were  seyeral  defences :  EsdaiU  y.  Peacock,  Joh.  216. 

Costs  up  to  and  including  the  hearing  were  giyen  hy  the  decree  against  an 
agent  who  had  denied  Pit's  right  to  an  account :  Sdlafi  y.  Oriffin,  11  W.  B. 
583 ;  9  Jur.  N.  S.  612 ;  and  a  Deft  who  had  refused  to  account,  Dut  had  after 
bill  filed  offered  a  sum  equal  to  what  was  afterwards  found  due  from  him, 
had  to  pay  all  the  costs :  CoUyer  y.  Dudley,  T.  &  B.  421. 


INTEKB8T. 

An  agent  fraudulently  retaining  money  may  be  charaed  with  interest: 
Mayor  of  Berwick  y.  Murray,  7  D.  M.  &  G.  497,  618 ;  5  W.  R.  208  {61.  p.  c); 
E,  Hardwxcke  y.  Vernon,  14  Ves.  604  (4Z.  p.  c);  and  see  ^.  O.  y.  Alford,  4  D. 
M.  &  Q.  843,  et  sup,  p.  1164 ;  but  not  for  merely  retaining  balances,  without 
fraud :  Turner  y.  BurkineJiaw,  2  Ch.  488 ;  or  where  the  principal  had  ac- 
quiesced in  the  retainer :  Ld,  Salisbury  y.  Wilkinson,  cited  14  Yes.  609. 

In  Beaumont  y.  BouUhee,  11  Yes.  368,  the  agent*8  represye,  and  in  Fry  y. 
F.,  10  Jur.  N.  S.  983,  the  agent,  who  had  stated  that  the  balance  was  in  his 
fayour,  were  charged  with  interest  from  the  filing  of  the  bill  on  the  amount 
found  due;  and  in  Twmer  y.  Burkinshaw,  2  Ch.  488,  from  the  date  of  the 
chief  clerk's  certificate. 

Interest  was  allowed  upon  the  balance  of  a  stated  account:  Barwell  y. 
Parker,  2  Yez.  S.  366 ;  Anon,,  2  Eq.  Ab.  8,  n. ;  2>.  Marlboroughr,  Strong,  1 
Mad.  Ch.  143,  n. 

Interest  at  42.  p.  c  was  giyen  on  sums  payable  under  a  railway  contract, 
from  the  time  when  they  ought  to  haye  been  ascertained  and  paid  by  the 
Defts,  though,  there  was  no  express  contract :  Mcintosh  y.  G,  FT.  By,,  4  Giff. 
683 ;  6  N.  E.  336,  339;  2  De  G.  &  S.  768;  2  M.  &  G.  74. 

An  agreement  to  pay  subsequent  interest  at  the  same  rate  is  not  to  be 
implied  from  an  agreement  to  x>ay  a  sum  with  interest  on  a  day  certain,  or 
to  pay  a  sum  with  interest  up  to  a  day  certtdn.  In  such  a  case  subsequent 
interest  may  be  eiyen,  but  it  is  by  way  of  damages :  Cook  y.  Fowler,  L.  B.  7 
H.  L.  27.  A  debt  secured  by  a  dei>08it  of  a  life  policy,  with  no  memorandum, 
bore  interest  at  4  p.  c. :  Be  Kerr,  8  Eq.  331. 

As  to  charging  trustees  with  compound  interest,  v,  sup,  p.  1166. 

In  general,  interest  is  not  giyen  unless : — 

(1.)  There  is  a  contract  to  pay  it  either  expressed  or  implied  from  the 
custom  of  dealing  between  the  parties :  Exp,  Champion,  3  Bro.  C.  C.  436 ; 
Provincial  Bk,  of  Ireland  y.  CBeilly,  26  L.  B.  Ir.  313;  Caledonian  By,  Co,  y. 
Carmichael,  L.  U,  2  H.  L.  Sc.  66,  66 ;  Webster  y.  British  Empire,  &c  Co,, 
16  Ch.  D.  169,  C.  A. ;  Be  Edwards,  Williams  y.  Trench,  61  L.  J.  Ch.  22 ;  65 
li.  T.  463 ;  Nicfiol  y.  Thompson,  1  Camp.  62,  n. ;  where  it  appeared  that 
interest  had  been  allowed  on  former  balances. 

Or  from  mercantile  usage :  Biggins  y.  Sargent,  2  B.  &  C.  348 ;  Juggomohun 
Ohose  y.  Manickchund,  7  Moo.  Ind.  Ap,  263 ;  7  W.  B  716 ;  Page  y.  Newman, 
9  B.  &  C.  378 ;  CaWmj.  Bragg,  16  East,  223,  228.  This  rule  applied  to  bills 
of  exchange  and  promissory  notes,  to  which  it  is  now  extended  by  the  codify- 
ing enactments  of  the  Bills  of  Exchange  Act,  1882  (46  &  46  Y.  c.  61),  ss.  67, 
89,  under  which  interest  is  made  payaole  from  the  time  of  presentment  for 
payment,  if  the  bill  is  payable  on  demand,  and  from  the  maturity  of  the  bill 
m  any  other  case :  seeByles  on  Bills,  16th  ed.  pp.  439, 440. 

(2.)  Interest  is  payable  in  cases  within  the  Ciyil  Ftocedure  Act,  1833 
(3  &  4  W.  lY.  c.  42),  s.  28,  which  enacts  that  a  jury  may  giye  interest  on 
'*  all  debts  or  sums  certain  payable  at  a  time  certain  or  otnerwise  "  from  the 
time  when  payable  under  some  written  instrament,  or,  if  payable  otherwise, 
then  from  ulq  time  when  demand  of  parent  shall  haye  been  made  in  writ- 
ing, *'  so  as  such  demand  shall  oyq  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time  of  payment.*' 

The  written  instrument  must  be  that  under  whicJi  the  debt  is  payable  : 
Ta^  y.  ffoU,  13  W.  B.  78 ;  3  H.  &  C.  462. 

Wbether  the  section  is  not  merely  declaratory  of  the  existing  law,  quare : 
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Webster  y.  BHtUh  Empire^  <fec.  Co.,  15  Oh.  D.  169,  178,  0.  A.,  per  Theaiger, 
li.  J. 

By  sect.  29,  a  jury  may  give  damages  in  the  nature  of  interest  in  all  aotions 
of  tarover  or  trespass  for  value  of  goods,  and  on  policies  of  insurance :  see 
Attwood  V.  Tayhr,  1  Man.  &  G.  279;  Farr  v.  Ward,  3  Mee.  &  W.  25 ; 
M'Calmoni  v.  Bankin,  2  D.  M.  &  Q.  403,  413. 

Where  a  decree  was  made  holding  Defts  liable  for  the  market  yalue  of 
minerals  at  the  pit's  mouth,  without  allowance  for  gettins  or  working  them, 
and  the  suit  was  continued  against  their  represves  aSter  tiieir  death,  it 
could  not  be  regarded  as  an  action  of  troyer  or  trespass  within  sect.  29 : 
Phillips  y.  Hom/ray,  44  Ch.  D.  694. 

When  Defts,  after  a  demand  under  sect.  28,  had  paid  the  money  into 
Court,  they  had  to  pay  the  interest :  Hull,  &c.  By,  y.  N.  E,  By,,  5  D.  M.  &  Q. 
872.  The  Court  oi^Chancery  in  general  adopted  and  enforced  the  provision  of 
this  section:  S,  C;  Hyde  y.  Price,  8  Sim.  578;  C.  P.  Coop.  193,  208;  and 
allowed  on  legal  debts  the  same  interest  as  that  generally  given  by  juries 
(5  p.  c.) :  Be  Boberta,  Ooodchap  y.  B,,  14  Ch.  D.  49,  C.  A. ;  Lord  Bokehy  y. 
jElliott,  13  Ch.  D.  277,  C.  A. ;  7  App.  Ca.  43 ;  Dreyfus  y.  Peruvian  Guano  Co,, 
42  Ch.  D.  66;  43  Ch.  D.  316,  C.  A.;  Knapp  y.  Bumaby,  9  W.  E.  765; 
Upton  y.  L,  Ferrers,  5  Yes.  803 ;  Domford  y.  B,,  12  Yes.  129 ;  and  in  general 
followed  the  law  as  to  giving  interest  on  legal  debts :  Parker  y.  Hutchinson, 
3  Yes.  135 ;  Lowndes  v.  CoUem,  17  Yes.  27. 

In  one  case  interest  at  4  p.  c,  instead  of  5,  was  given  u^on  the  submission 
of  the  applicant  with  an  expression  of  ojpinion  that,  in  view  of  the  present 
mercantile  rate  of  interest,  4  p.  c.  was  m  general  sufficient :  In  re  Metros 
politan  Coal  Consumers'  Assoc,,  WainwriglSs  Case,  62  L.  T.  30 ;  63  L.  T. 
429 ;  59  L.  J.  Ch.  281 ;  but  5  p.  c.  must  still  be  regarded  as  the  regular 
mercantile  rate  in  Courts  of  law,  though  {semble)  the  Court  is  not  TOund 
to  give  interest  at  that  rate,  but  may  follow  the  current  rate :  L,  C,  d:  D, 
By,  Co,  v.  8.  E.  By,  Co,,  40  Ch.  D.  100;  (1892)  1  Ch.  120,  C.  A. ;  and  see 
Peruvian  Guano  Co,  v.  Dreyfus,  (1892)  A.  0.  166. 

Under  a  covenant  to  pay  money  at  a  time  specified,  with  interim  interest  at 
a  specified  rate,  interest  after  the  specified  time  will  be  recoverable  only  as 
damages,  and  not  at  the  specified  rate :  Be  Boberts,  Goodchap  y.  B,,  14  Ch.  D. 
49,  0.  A. ;  Arbuthnot  v.  Bunsikdl,  W.  N.  (90)  37 ;  62  L.  T.  234 ;  and  a 
covenant  for  payment  of  interest,  if  merely  moidental  to  the  covenant  for 
payment  of  tne  principal,  will  be  merged  in  a  subsequent  judgment  and 
carry  interest  at  4  p.  c. :  Exp,  Fewings,  Be  Sneyd,  25  Ch.  D.  338,  C.  A. ; 
Usborne  v.  Limerick  Market  Trustees  (1900),  L.  T.  E.  85,  C.  A. ;  see  1  &  2  Y. 
c.  110,  s.  17;  0.  Ly,  62,  63,  64;  secus,  if  a  covenant  for  payment  of 
interest  is  so  worded  as  to  amount  to  an  independent  stipulation :  Popple  y. 
Sylvester y  22  Ch.  D.  98;  and  as  to  interest  on  mortgage  debts,  v,  inf. 
CSiap.  XLYH.,  "  Mortgages." 

Under  the  Bankruptcy  Act,  1890  (53  &  54  Y.  c.  71),  s.  23,  interest  upon  a 
proved  debt  is,  for  the  purposes  of  dividend,  to  be  calculated  at  a  rate  not 
exceeding  5  p.  c,  without  preiudice  to  the  ris:ht  of  the  creditor  to  receive 
out  of  the  debtor's  estate  any  higher  rate  to  which  he  may  be  entitled  after 
all  the  debts  proved  in  the  estate  have  been  paid  in  full. 

Interest  bemg  only  payable  as  damages  for  wrongful  detention  of  money, 
payment  of  it  was  not  ordered  where  there  was  mere  delay  without  fault : 
A,  G,  v.  Corp,  Ludlow,  1  H.  &  T.  216 ;  or  the  delay  was  caused  by  the 
payee :  Bushnan  v.  Morgan,  5  Sim.  635,  where  he  had  lost  the  policy ;  or 
by  Ihe  neglect  of  the  mortgagee  of  the  policy  to  clothe  himself  with  a  legal 
title  to  the  money :  Webster  v.  British  Empire,  &c,  Co,,  16  Ch.  D.  169,  C.  A. 

Before  the  CivU  Procedure  Act,  1833  (3  &  4  W.  lY.  c.  42),  s.  28,  sup,,  money 
payable  imder  a  written  contract  upon  demand,  or  upon  a  day  certain,  bore 
mterest  from  tiie  time  of  the  demand  made,  or  &om  the  time  fixed  for 
payment  both  at  law  and  in  equity :  Lowndes  v.  CollenSy  17  Yes.  27 ;  Tunstall 
v.  Trappes,  3  Sim.  306 ;  Webster  v.  British  Empire,  &t,  Co,,  sup. 

For  cases  before  the  Act  which  would  now  be  within  it,  see  Gordon  t. 
Swan,  12  East,  419 ;  Maberly  v.  Bobins,  1  Marsh.  258. 

A  day  of  payment  depending  on  a  future  contingent  event  is  not  a  time 
certain  withm  8  &  4  W.  lY.  c.  42,  s.  28 :  Z.  (7.  <fc  D,  By.  Co,  v.  8,  E,  By,  Co., 
(1892)  1  Ch.  120,  0.  A. ;  (1893)  A.  0.  429,  H.  L. ;  the  certainty  of  both  time 
and  amount  must  appear  from  the  contract:  8.   C,  following  MerchofU 
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Shipping  Co.  v.  ArmiUige,  L.  E.  9  Q.  B.  99,  and  not  following  Buncombe  y. 
Brighion^  <kc.  Co,,  L.  B.  10  Q.  B.  371 ;  nor  can  interest  be  given  as  damages 
for  detention  of  a  debt  so  payable :  L.dk  D,  By,  Co.  v.  8,  E,  By.  Co.,  (1892) 

1  Ch.  120,  0.  A. ;  (1893)  A.  C.  429,  H.  L.  But  a  sum  which  a  testator  cove- 
nants that  his  represyes  shall  pay  within  a  specified  time  after  his  decease  is 
a  sum  "  payable  at  a  certain  time  "  within  tne  section :  Be  Homer,  Fooka  v. 
H.,  (1896)  2  Ch.  188,  following  Knapn  v.  Burnaby,  9  W.  E-  765 ;  and  as  to 
what  is  a  sufficient  demand  under  tne  section,  see  B,CC. ;  Geake  y.  Boss, 
23  W,  E.  658;  82  L.  T,  666 ;  44  L.  J.  C.  P.  315;  BishUm  y.  Orissell,  10  Bq. 
393 ;  and  that  a  demand  for  more  than  double  the  amount  which  turned  out 
to  be  due  is  not  sufficient,  HUl  y.  8.  Staff.  By.,  18  Eq.  154,  169,  and  caaes 
there  cited. 

Nor  is  a  creditor  who  has  neglected  to  ascertain  his  claim  entitled  to 
interest  upon  it :  Caled.  By.  y.  Carmichael,  L.  B.  2  Sc.  56,  62, 66 ;  see  Webster 
v.  British  Empire,  &c.  Co.,  sup. 

In  winding  up  cos.  interest  is  payable  on  calls,  the  notice  of  which  states 
that  interest  will  be  charged :  Barrow's  Case,  3  Ch.  784 ;  Lintott's  Case,  4  £q. 
184 ;  independently  of  any  provision  in  the  articles :  Be  Welsh  Flannd,  dkc. 
Co.,  20  Eq.  360. 

A  summons  in  Chambers  in  a  winding-up  was  held  a  sufficient  demand : 
Alison*s  Case,  15  £q.  394 ;  9  Ch.  1,  6,  24 ;  secus,  the  claim  on  the  writ  in  an 
action  for  the  debt :  Bhymney  Bail.  Co.  v.  Bhymney  Iron  Co.^  25  Q.  B.  D.  146, 
C.  A. ;  or  a  mere  notification  on  a  tradesman's  bill  tliat  interest  will  be  charged : 
Be  Edwards,  Williams  y.  Trench,  61  L.  J.  Ch.  22 ;  65  L.  T.  543. 

Money  recovered  in  an  action  for  money  had  and  received  does  not  carry 
interest  from  the  time  it  came  to  Deft*s  hands,  nor  from  the  time  of  an 
express  demand  for  it,  except  on  proof  of  an  express  or  implied  promise  to 
^y  interest,  or  of  Deft  having  made  interest  on  ihe  money  himself:  De 
navilland  y.  Bowerbank,  1  Camp.  50 ;  De  Bemales  v.  Fuller,  2  Camp.  426 ; 
Tappenden  v.  BandaU,  2  B.  &  P.  467,  472 ;  Fruhling  y.  Schroeder,  2  Bing. 
N.  0.  77 ;  or  that  there  was  fraud :  Crock/ord  v.  Winter,  1  Camp.  124,  129. 

Interest  was  allowed  on  a  claim  in  an  admon  suit  for  work  horn  tiie  date 
of  the  demand :  Mildmay  y.  Methuen,  3  Drew.  91. 

A  stakeholder  cannot  be  charged  with  interest — as  in  the  case  of  an 
auctioneer :  Harington  v.  Hoggart,  1  B.  &  A.  577 ;  or  a^nt  or  purchaser 
liable  to  be  called  on  for  immediate  payment :  lb.  589 ;  nor  is  interest  allowed 
from  the  time  of  demand  on  a  sum  deposited  with  bankers,  under  an  agree- 
ment that,  during  the  continuance  of  uie  deposit,  interest  should  not  be  paid : 
Edwards  v.  Vere,  5  B.  &  A.  282. 

(8.)  Interest  is  payable  on  money  wrongfully,  fraudulently,  or  vexatiously 
withheld:  Meredith  v.  Bowen,  1  Keen,  270;  Caled.  By.  v.  Carmichael,  L.  E. 

2  Sc.  66 ;  Webster  y.  British  En^re,  <fec.  Co.  sup. ;  Craven  v.  Tickell,  I  Ves. 
63 ;  Fearse  v.  Green,  1  Jac.  &  W.  135 ;  as  to  which,  see  BishUm  v.  Orissdl, 
10  Eq.  393;  Turner  v.  Burkinshaw,  2  Ch.  488. 

And  see  Martyn  v.  Blake,  3  D.  &  War.  125 ;  Earl  of  Mansfield  v.  Ogle, 
4  D.  &  J,  38 ;  Blogg  v.  Johnson,  2  Ch.  225. 

But  not  where  tiLe  party  claiming  interest  is  himself  in  default :  L.C.  &  D. 
By.  Co.  V.  8.  E.  By.  Co.,  sup. 

The  right  of  an  agent  to  charge  interest  on  sums  paid  by  him  may  be 
shown  by  the  course  of  deahng:  G.  W.  B.  Ins.  Co.  v.  Cunliffe,  9  Ch,  525. 

Notwithstanding  the  GFen.  Ord.  of  1862,  r.  26,  Buckley,  401  et  seq.,  which 
has  been  thought  to  be  ultra  vires,  the  creditors  of  a  co.  being  wound  up  can 
only  prove  for  capital  and  interest  due  at  the  date  of  the  petition :  Be  East  of 
Eng.  Bkg.  Co.,  4  Ch.  14;  Ebbw  Vale  Co.'s  Case,  5  Ch.  112 ;  unless  there  is  a 
surplus :  Be  Humber,  <fcc.  Co.,  4  Ch.  643;  and  no  calls  can  be  made  for  payment 
of  interest  on  debts  which  do  not  carry  interest :  Be  Hadfi>eWs  Cask  Co. ,  9  Jur. 
N.  S.  997 ;  11  W.  E.  971 ;  2  N.  E.  502.  But  a  creditor  may  hold  his  security 
{Be  Joint  Stock  Disc.  Co.,  10  Eq.  11),  or  prove  against  two  companies  for  the 
same  debt  (5.  C,  5  Ch.  86)  until  he  has  received  interest  as  well  as  principal. 

Where  a  decree  holding  the  Def ts  liable  for  the  full  value  of  minerals 
wrongfully  ^tten  was  silent  as  to  interest,  interest  could  not  be  given  on 
further  consideration :  Phillips  v.  Homfray,  44  Ch.  D.  694. 

XJ-pon  a  contract  to  indemnify,  express  or  implied,  interest  hj  way  of 
damages  is  allowed,  on  the  ground  that  tke  person  to  be  indemnified  ought  to 
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be  put  in  the  position  in  whioh  lie  would  haye  been  if  the  other  party  had 
done  what  he  contracted  to  do :  Eoqp,  Bishop^  Re  Fox,  Walker  A  Uo,,  15  Ch. 
D.  400,  O.  A. ;  Fetre  y.  Duncombey  2  L.  M.  &  P.  107 ;  Hitchman  v.  Stewart, 
3  Drew.  271 ;  Laweon  v.  Wright,  1  Cox,  275 ;  Be  SwarCe  Estate,  Ir.  Eep.  4 
Bq.  209 :  X.  C.  ib  D.  By,  Co.  y.  8,  E.  By.  Co.,  (1892)  1  Oh.  120,  C.  A.; 
(1893)  A.  0.  429,  H.  L. 

And  on  resdssion  of  contract  interest  is  ^yen,  not  byway  of  damages,  but 
of  restoration  of  the  Fit  to  his  original  position :  Be  Met,  Co<U  Assoc.,  Karberg*s 
Case,  (1892)  3  Ch.  1,  C.  A. 

As  to  interest  on  costs,  v.  sup.  p.  267;  on  judgments,  see  Chap.  XLYII., 
"MoRTOAOEs";  on  arrears  of  annuity,  inf.  p.  1637;  on  debts  proyed  in 
admon  actions,  inf.  pp.  1425,  1426 ;  on  legacies,  p.  1504 ;  and  as  to  interest 
in  partnership  and  other  cases,  see  the  notes  on  the  seyeial  subjects. 

As  to  char^g  trustees  and  ezors  with  interest  on,  or  profits  realised  by, 
money  in  their  hands,  v,  sup,  pp.  1164 — 1166. 

And  see  further  as  te  interest  being  payable  at  law,  Chit.  Cont.  13th  ed. 
544  et  seq. 


(     1390     )  [chap.  xuv. 


CHAPTEE  XUV. 


ADMINISTRATION   OF  THE  ESTATES  OF  DECEASED  PEBSONS. 


Section  I. — Creditor's  Action— Original  Judgment  or  Order. 

1.  Administration  of  Personalty  at  the  Trials  or  on  Summons  under 
0.  XVj  1,  or  0.  LFy  S— Testacy  or  Intestacy. 

[^For  preliminary  parts,  see  Bup.  Vol.  /.,  pp,  141  et  seq.y  and  178  et 
seq."] — ^Let  the  following  accounts  and  inquiry  be  taken  and  made ; 
that  is  to  say — 1.  An  account  of  what  is  due  to  the  Fit  and  all  other 
the  creditors  of  the  intestate  [or  testator]  A. ;  2.  An  account  of  the 
intestate's  \or  testator's]  funeral  expenses;  8.  An  account  of  the 
intestate's  [or  testator's]  personal  estate  come  to  the  hands  of  the 
Defts  B.,  C,  and  D.,  the  admors  of  his  effects  [or  ezors  of  his  will],  or 
of  any  [or  if  two  only,  either]  of  them,  or  to  the  hands  of  any  other 
person  or  persons  by  the  order  or  for  the  use  of  the  said  Defts,  or  any 
[or  either]  of  them ;  4.  An  inquiry  what  parts,  if  any,  of  the  intestate's 
[or  testator's]  personal  estate  are  outstanding  or  imdisposed  of. 

And  Let  the  intestate's  [or  testator's]  personal  estate  be  applied  in 
payment  of  his  debts  and  funeral  expenses  in  a  due  course  of  admon ; 
And  [i/  on  summons  under  O.  XV,  1,  the  Judge  not  requiring  any 
trial  of  this  action  other  than  the  hearing  of  this  application]  Let  the 
further  consideration  of  this  action  be  adjourned. — ^Liberty  to  apply. 

For  declaration  that  for  the  purposes  of  the  suits,  circumstanced  as  they 
were,  there  was  a  sufficient  pers.  represve,  admor  ad  litem  of  the  testator,  a 
party  thereto,  see  Ellice  v.  Goodson,  Y.-O.  E.  £.,  30  April,  1845,  A.  1321 ; 
2  Col.  4. 

For  forms  of  grants  of  admon  ad  litem,  see  8,  C  ;  Jones  y,  HoweU,  2  Ha. 
345,  n. ;  Davie  y.  Chanter,  2  Ph.  549 ;  and  to  attorney  of  exor  resident  abroad, 
Chambers  y.  Bicknell,  2  Ha.  537,  n.,  cited  by  V.-O.  fe.,  4  Drew.  272;  and  for 
notes  as  to  admon  ad  litem,  v,  inf.  p.  1398. 

For  orders  in  single  creditors'  smts,  see  Seton,  3rd  ed.  136,  137. 


2.  The  like — Personalty  and  Realty — Testacy. 

[Preliminary  part,  see  sup.   Vol.  /.,  pp.  141  et  seq,  ;  178  et  seq."] — 
Usual  accounts  of   personal  estate  [Form   1,   sup.^ — ^And  Let  the 
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testator's  personal  estate  be  applied  in  payment  of  liis  debts  and 
funeral  expenses  in  a  due  course  of  admon;  And  Let,  in  case  the 
testator's  personal  estate  shall  be  insufficient  for  the  payment  of  his 
debts  and  funeral  expenses,  the  following  further  inquiries  and  account 
be  made  and  taken,  that  is  to  say : — 

5.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled 
to  at  the  time  of  his  death ;  6.  An  inquiry  what  incumbrances  if  any, 
affect  the  testator's  real  estate,  or  any  and  what  parts  thereof ;  7.  An 
account  of  what  is  due  to  such  of  the  incumbrancers,  if  any,  as  shall 
consent  to  the  sale  hereinafter  directed  in  respect  of  their  incum- 
brances ;  8.  An  inquiry  what  are  the  priorities  of  such  last-mentioned 
incumbrancers ;  And  Let  a  sufficient  part  of  the  testator's  real  estate, 
to  make  good  the  deficiency  of  his  personal  estate,  or,  if  necessary,  the 
whole  of  such  real  estate,  be  sold,  with  the  approbation  of  the  Judge, 
free  from  the  inciunbrances,  if  any,  of  such  of  the  incumbrancers  as 
shall  consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of 
them  as  shall  not  consent. 

And  Let  the  money  to  arise  by  the  sale  of  the  testator's  real  estate 
be  paid  into  Court  to  the  credit  of  this  action  {A.  y.  B,  1900,  A.  1003) 
to  an  account  to  be  intituled,  ''Proceeds  of  Sale  of  Testator's  BsaL 
Estates,"  subject  to  further  order.  And  if  such  money,  or  any  part 
thereof,  shall  arise  from  real  estate  sold  with  the  consent  of  incum- 
brancers, the  money  so  arising  is  to  be  applied,  in  the  first  place,  in 
payment  of  what  shall  appear  to  be  due  to  such  incumbrancers 
according  to  their  priorities. — ^Adjourn  further  consideration.-— LLberiy 
to  apply. 

For  judgment  directing  accounts  (at  risk  of  Fit  as  to  costs)  of  personal 
estate  and  of  debts,  adjourning  farther  consideration,  and  omitnng  oirection 
for  admon,  see  Re  Barrett,  Whitaker  y.  B.y  28  Feb.  1888,  A.  361 ;  8.  (7.,  43 
Ch.  D.  70, 

For  accoimt  of  rents  of  realty,  see  Form  16,  p.  1455.  It  is  not- usually 
directed  until  further  consideration.    And  see  Sect.  XXX.  in/. 

For  order  by  consent,  the  assets  being  deficient,  for  the  mortgagee  to  take 
a  deficient  security  in  full  discharge,  as  if  sold  to  him  under  the  decree,  with 
leaye  to  apply  for  a  grant  of  the  legal  fee  from  the  Grown,  see  Rogers  y. 
Matde,  1  Y.  &  0.  0.  6. 

For  a  decree  in  a  creditor's  admon  suit,  with  a  declaration  that  interests 
giyen  by  the  will  to  the  testator's  widow  were  not  to  be  disturbed  during  her 
me,  under  a  special  agreement  by  the  Pit  creditor  not  to  sue  durine  her  or 
testator's  life,  see  Harman  y.  Richards ,  10  Ha.  81 ;  and  see  O'Brien  y.  Osborne, 
10  Ha.  92. 

For  form  of  summons  for  sale  of  real  estate,  see  D.  0.  F.  633. 


3.  Administration  of  Realty  and  Personalty  at  the  Trial,  or  under 

0.  XV J  I— Intestacy. 

Usual  accounts  of  intestate's  personalty  [Form  1,  p.  1390] ;  And  Let 
the  intestate's  personal  estate  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  admon ;  And  Let,  in  case  the  intes- 
tate's personal  estate  shall  be  insufficient  for  the  payment  of  his  debts 
and  funeral  expenses,  the  following  further  inquiries  be  made,  that  is 
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to  say  [7/*  heir  a  necessary  party ;  5.  An  inquiry  who  was  tlie  heii- 
at-law  of  the  intestate  &c.  [Forms  9,  10,  inf.  p.  1894];  And  if  it 
shall  appear  that  such  heir-at-law  or  other  the  person  now  entitled  to 
the  intestate's  real  estate,  is  a  party  to  this  action  &c.].  6.  An  inqniiy 
what  real  estate  the  intestate  was  seised  of  or  entitled  to  at  the  time  of 
his  death ;  7.  An  inquiry  what  incumbrances,  if  any,  affect  the  intes- 
tate's real  estate,  or  any  and  what  parts  thereof ;  8.  An  account  of 
what  is  due  to  such  of  the  incumbrancers,  if  any,  as  shall  consent  to 
the  sale  hereinafter  directed  in  respect  of  their  incumbrances;  9.  An 
inquiry  what  are  the  priorities  of  such  last-mentioned  incum- 
brancers ; 

And  Let  a  sufficient  part  of  the  intestate's  real  estate  to  make 
good  the  deficiency  of  the  intestate's  personal  estate,  or  (if  necessary) 
the  whole  of  such  real  estate,  be  sold,  with  the  approbation  of  the 
Judge,  free  from  the  incumbrances,  if  any,  of  such  of  the  incum- 
brancers as  shall  consent  to  the  sale,  and  subject  to  the  incumbrances 
of  such  of  them  as  shall  not  consent. 

And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  &c.,  to 
the  credit  of  this  action  &c.,  to  an  account  to  be  intituled,  "  Proceeds 
of  Sale  of  Intestate's  Eeal  Estates,"  subject  to  further  order.  And  if 
such  money  &c.  [Form  2,  p.  1891]. — ^Adjourn,  &c. — Liberty  to  apply. 

If  the  provisions  of  the  Land  Transfer  Act,  1897  (v.  in/,  p.  1397),  aie 
applicable,  or  if  they  are  inapplicable  but  the  heirshi]^  is  sumcientlv  preyed 
at  the  hearing,  omit  inquiry  5,  and  yary  the  numbenng  of  the  suoeequent 
directions  accordingly. 


4.  Payment  of  Plaint^ b  Debt  on  Admission  of  Assets. 

Am)  the  Deft  B.,  the  admor  of  the  effects  [or  ezor  of  the  will]  of  the 
intestate  A.,  by  his  statement  of  defence  [or  counsel,  or^  if  on  summons^ 
solr]  admitting  assets  of  the  intestate  [or  testator]  for  the  purposes  of 
this  action  [If  debt  admitted^  And  that  the  estate  of  the  intestate  or 
testator  is  indebted  to  the  Pit  as  in  the  pleadings  mentioned ;  If  amount 
admitted^  And  that  the  sum  of  £ —  is  now  due  to  him  for  principal  and 
interest  in  respect  of  his  debt ;  Let  the  Deft  £.  on  or  before  &c.,  pay  to 
the  Pit  0.  the  said  sum  of  £ —  with  subsequent  interest  on  the  prin- 
cipal sum  of  £ — ,  part  thereof,  at  the  rate  of  £ —  p.  c.  per  ann.,  from 
the  —  day  of  —  to  the  day  of  payment,  less  income  tax ;  If  costs  yiven. 
And  Let  the  Deft  B.  pay  to  the  Pit  G.  his  costs  of  this  action,  to  be 
taxed  &c. — ^Liberty  to  apply].  [If  debt  or  amount  not  admitted,  Let  an 
account  be  taken  of  what  is  due  to  the  Pit  for  principal  and  interest  in 
respect  of  his  debt  in  the  pleadings  mentioned. — Adjourn  &c.] 

For  decree  in  suit  to  charge  realty  and  personalty  made  on  admission  of 
Pit's  debt  by  the  ezors  and  trustees,  and  dv  the  ouier  Defts  who  were  sui 
juris,  ^ying  Pit  leave  to  prove  his  debt,  and  that  two  Defts  were  out  of  the 
jurisdiction,  and  subject  thereto  to  take  the  accounts,  with  leave  to  adopt 
accounts  in  previous  suit  as  to  the  personalty,  see  Hughes  v.  Eades,  1  Ha. 
486,  489,  et  v.  inf.  p.  1419. 
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5.  Administration — Creditor's  Action  commenced  by  Originating  Sum- 
mons— Proceedings  not  to  be  taken  under  Order  without  leave  of 
Judge  in  person. 

Upon  the  application  &o.  by  originating  summons,  of  W.,  the  sur- 
yiving  executrix  of  J.,  and  upon  hearing  counsel  for  the  applicant  and 
for  the  DeftSy  and  upon  reading  &c.,  Let  &c.  1.  Account  of  debts; 
2.  Account  of  funeral  expenses ;  3.  Account  of  personal  estate  ;  4.  In- 
quiry as  to  outstanding  personalty ;  And  Let  the  testator's  personal 
estate  be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a 
due  course  of  admon.  But  no  proceedings  are  to  be  taken  under  this 
order  beyond  taking  the  account  No.  1  without  leave  of  the  Judg^  in 
person. — Adjourn  further  consideration,  with  liberty  to  apply. — Re 
Whetham,  W.  v.  W.,  North,  J.,  at  Chambers,  28  March,  1892,  B.  435. 


6.  General  Administration — Accounts  ^c.  not  to  be  prosecuted  without 
leave  of  the  Judge  in  person — 0.  LVj  15,  15a. 

XJpoir  the  application,  by  originating  summons,  of  A.  and  B.  &o., 
and  upon  hearing  the  solrs  &c. ;  Let  [Usual  accounts  and  inquiries  in 
an  admon  action  of  real  and  personal  estate  at  the  suit  of  exors  and. 
trustees,  with  direction  for  sale  of  real  estate,  &c.] .  But  no  proceedings 
are  to  be  taken  under  this  order  without  the  leave  of  the  Judge  in 
person.— -Rtf  Oreig,  O.  v.  ff.,  Stirling,  J.,  2  May,  1892,  A.  689. 


7.  Inquiry  for  the  purposes  of  Administration  in  a  Creditor's  Action 

— Transfer  of  another  Action  from  Queen's  Bench  Dimion — 
0.  XLIX,  5. 

Ufok  the  application  of  J.,  who  claims  to  be  a  creditor  upon  the 
estate  of  E.,  and  upon  hearing  &c.,  and  upon  reading  &c. ;  Let,  for  the 
purposes  of  admon,  the  following  inquiry  be  made,  that  is  to  say,  an 
inquiry  as  to  the  debts  due  from  the  said  E.,  deceased;  And  the 
parties  are  to  be  at  liberty  to  apply  in  Chambers  as  they  may  be 
advised ;  And  Let  the  action.  Re  K,  K  v.  JE,,  1884,  E.  13,  in  the  Queen's 
Bench  Division  of  this  Court,  be  transferred  to  the  Ch.  Div.  of  this 
Court,  and  be  assigned  to  Mr.  Justice  K. — Re  Evans,  Jones  v.  £.f  E!ay, 
J.,  at  Chambers,  19  March,  1884,  A.  571. 

This  order  was  made  by  Mr.  Justice  Kay  in  person. 

8.  Order  in  Chambers  for  Account  of  Plaintiff's  Debt  on  Admission 

of  Assets, 

And  the  Defts,  by  their  solrs,  admitting  assets  of  the  testator  suffi- 
cient to  answer  any  claim  of  the  Pit  which  may  be  established  against 
them  as  such  exors ;  Let  an  account  be  taken  of  what  is  due  to  the 
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Pit  as  such  creditor  as  aforesaid  in  respect  of  liis  debt. — Adjourn  &c. 
— PerrirCB  Estate^  Court  v.  Perrin,  M.  E.,  at  Chambers,  23  Marchy 
1875,  B.  516. 

For  decrees  for  admon  of  personal  and  real  estate  of  a  woman  married 
before  1883,  see  Seton,  4th  ed.  p.  804 ;  and  also  Chap.  XXXYII.,  '*  Makkfkd 
Women." 


9.  Inquiry  as  to  Seir^  or  Real  Representatives, 

An  inquiry  who  was  the  heir-at-law  of  the  testator  [or  intestate] 
at  the  time  of  his  death,  and  whether  such  heir  is  living  or  dead,  and  if 
dead,  who,  by  devise,  descent,  or  otherwise,  is  entitled  to  such  real 
estate  (if  any)  of  the  testator  [or  intestate]  as  descended  to  such  heir- 
at-law.— C%«Mam  V.  Higinhothamy  V.-O.  W.,  11  Feb.  1860,  A.  488; 
Openshaw  v.  Davies^  V.-O.  M.,  2  May,  1874 ;  22  W.  E.  680. 


10.  Inquiry  for  Customary  Heir, 

An  inquiry  who  was  the  heir  of  W.,  the  testator  [or  intestate], 
according  to  the  customs  of  the  manors  whereof  his  copyhold  estates 
are  respectively  holden,  living  at  the  time  of  his  death,  and  whether 
such  customary  heir  is  living  or  dead,  and  if  dead,  who,  by  devise, 
descent,  or  otherwise,  is  entitled  to  such  copyhold  estates  as  descended 
to  such  customary  heir.— jR^e^  v.  Drake,  M.  E.,  14  March,  1871,  £.  572. 


NOTBS. 
FORM  OF  OBDEB  OR  JTTDOMENT— FRAME  OF  AOTION. 

Whether  the  order  is  founded  on  a  summons  in  Chambers  (0.  Lv)  or  not 
{Eyre  v.  Cox,  24  W.  B.  317),  all  the  proceedings  are  intituled  in  the  matter 
of  the  estate  which  is  to  be  administered. 

Ordinary  AccounU  and  Directions,"] — By  O.  xxxm,  6,  every  judgment  or 
order  for  a  general  account  of  the  personal  estate  of  a  testator  or  intestate  is 
to  contain  a  direction  for  an  inquiry  what  parts  fif  any)  of  such  personal 
estate  are  outstanding  or  undisposed  of,  unless  the  Court  or  Judge  otherwise 
directs. 

By  r.  7  the  clauses  of  the  judgment  or  order  containing  any  directions  to 
be  prosecuted  in  Chambers  should  be  numbered,  so  that  the  numbered  para- 
graphs and  the  chief  clerk's  (Master's)  certificate  may  correspond ;  the  other 
paragraphs  of  the  judgment  or  order  are  not  numbered. 

By  O.  LV,  rr.  44  and  62,  directions  as  to  advertisements,  interest  and  exclu- 
sion, are  not  now  inserted  in  the  judgment :  see  notes  headed  *'  Iitterest  on 
Debts,"  inf.  p.  1425 ;  **  Establishing  Debts  or  Credits,"  inf,  p.  1431. 

The  direction  for  an  account  of  debts  includes  equitable  as  weU  as  legal 
debts :  Faynter  v.  Houston,  3  Mer.  302 ;  and  see  Baker  v.  Martin,  5  Sim.  880. 

It  is  not  necessary  to  insert  in  the  judgment  in  an  action  by  creditors 
a  declaration  in  the  terms  of  the  Jud.  Act,  1875,  s.  10  (as  to  whidi  v,  inf. 
p.  1460):  Be  Murray,  Woods  v.  Oreenwell,  V.-C.  H.,  30  W.  R.  283;  not 
following  Be  Hildick,  Hipkins  v.  jBT.,  29  W.  B.  733  (Fry,  J.,  6  May, 
1881). 

In  Tomlin  v.  T,,  1  Ha.  236,  it  was  held  that  the  Pit  was  not  entitled  to  a 
declaration  that  a  particular  debt  or  sum  formed  an  item  in  the  account 
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to  be  taken,  bnt  that  eyidence  to  show  Deft  Bhould  be  charged  'with  it  was 
adxniflBible. 

The  direction  to  apply  the  assets  in  a  due  conrse  of  admon  did  not  confine 
snch  application  to  a  legal  course,  but  was  always  taken  distnbutiyely,  and 
understood  of  legal  or  equitable  assets,  according  to  their  nature :  Hartwell 
Y.  ChiUers,  Amb.  308 ;  Bailey  y.  Ekins,  7  Yes.  324 ;  Solley  y.  Gotver,  2 
Vem.  62. 

An  order  for  accounts  under  O.  zy,  1,  without  a  judgment  for  admon  does 
not  preyent  a  creditor  of  the  estate  &om  suing  the  exor,  or  the  exor  from 
paying  a  debt  due  from  the  estate :  Re  Barratt,  Whitaker  y.  ^.,  43  Ch.  D.  70. 

Where  an  admon  judgment  is  made  after  adyertisements  haye  been  issued 
under  22  &  23  Y.  c.  35,  no  more  are  required,  and  they  may  be  dispensed 
with  without  any  special  direction :  Cutfiberi  y.  Wkarmh/y  W.  N.  (69)  12. 

Where  any  accounts  are  to  be  taken  as  settled,  a  direction  to  that  effect 
should  be  inserted  in  the  order :  v,  sup,  pp.  1382,  1383. 

By  O.  zxzin,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceed- 
ing's in  a  cause  or  matter  direct  any  necessary  inquiries  or  accounts  to  be 
taken,  notwithstanding  that  it  may  appear  that  there  is  some  special  or 
further  relief  sought  for,  or  some  special  issue  to  be  tried,  as  to  whidi  it  may 
be  proper  that  the  cause  or  matter  should  proceed  in  the  ordinary  manner. 

This  rule  does  not  authorize  the  Court  to  refer  to  Chambers  the  whole  of 
the  questions  in  a  cause,  but  only  to  direct  before  trial  accounts  which  would 
otherwiBe  haye  been  directed  at  the  trial :  Oaniham  y.  Skipper ,  29  Ch.  D. 
666,  0.  A. 

JVocedtire.]— A  creditor's  admon  judgment  or  order  may  be  obtained : — 

!1.^  By  the  ordinary  form  of  action  commenced  by  writ. 
2.)  The  writ  being  indorsed  under  O.  in,  8,  the  ordinary  order  for  an 
account  may  be  made  under  O.  xy,  1,  2  (on  an  application  in  Chambers  at 
any  time  after  the  time  for  appearance  has  expired),  if  the  Deft  fails  to 
appear  (see  Yol.  1.  p.  172),  or  after  appearance,  iinless  he  satisfy  the 
Court  or  a  Judge,  by  affidayit  or  otherwise,  that  there  is  some  preliminary 
question  to  be  tried. 

Under  0.  xy,  1,  only  the  usual  admon  accounts  and  inquiries  can  be 
directed,  and,  haying  regard  to  0.  Ly,  10,  eyen  those  will  not  be  directed 
where,  if  the  Pit's  case  is  fully  established  at  the  hearing,  accounts  or  in- 
quiries would  be  required  going  oyer  the  same  ground  in  part :  Re  Oyhon, 
Allen  y.  TayloTy  29  Ch.  D.  834,  C.  A. ;  or  where  tne  Court,  m  the  exercise  of 
its  discretion,  considers  that  the  exigency  of  the  case  will  be  met  by  giying 
judgment  for  particular  items  only :  Campbell  y.  OilleepiCy  (1900)  1  Ch.  225. 

(3.)  By  summons  in  Chambers  under  O.  Ly. 

Frame  of  Action,^ — ^Where  a  creditor  desires  to  haye  the  realty  administered 
as  well  as  the  personalty,  he  must  sue  on  behalf  of  himself  and  all  other  the 
creditors :  Worraker  y.  Fryer,  2  Ch.  D.  109 ;  Ponsford  y.  Hartley,  2  J.  &  H. 
736 ;  Buaby  y.  Seymour,  1  J.  &  Lat.  627 ;  Bedford  y.  Leigh,  2  Dick.  707 ; 
Johnson  y.  Compton,  4  Sim.  47 ;  May  y.  Selby,  1  Y.  &  C.  0.  235 ;  Chapman 
y.  C,  13  Beay.  308. 

And  this  is  the  same  under  the  new  practice :  Worraker  y.  Pryer,  2  Ch.  D. 
109 ;  Re  Royle,  Fryer  y,  R.,  5  Ch.  D.  640;  Adcock  v.  Peters,  W.  N.  (76)  139; 
Re  Oreaves,  Bray  y.  Tofield,  18  Ch.  D.  651,  664.  If  the  writ  does  not  show 
that  the  Fit  is  suing  on  behalf  of  all  the  other  creditors,  this  fact  ought  to 
appear  in  the  title  of  the  statement  of  claim,  and  not  merely  in  the  body  of 
it :  Re  Tottenham,  T.  y.  T.,  (1896)  1  Ch.  628  (explaining  Eyre  y.  Cox,  24 
W.  B.  317). 

Where,  noweyer,  the  whole  realty  was  deyised  to  trustees,  who  had  power 
to  sell  and  giye  receipts,  an  admon  order  including  the  really  could  be  made 
on  summons  under  16  &  16  Y.  c.  86,  s.  45  (or,  it  seems,  in  a  suit  by  bill : 
Wooldridge  y.  Norris,  6  £q.  410),  by  a  creditor,  without  it  being  sifted  that 
he  sued  for  himself,  &c. :  S,  C,  Re  McKeown,  22  W.  B.  292. 

Leaye  was  giyen  in  such  cases  to  amend  at  the  hearing  by  making  the 
suit  on  bdbalf  of  all  the  creditors :  8,CC, ;  Woods  y.  Sowerby,  14  W.  B.  9. 

And  see  A,  G.  y,  Newcombe,  14  Yes.  6 ;  Good  y.  Blewitt,  13  Yes.  397 ; 
Brocklehurst  y.  Jessop,  7  Sim.  443 ;  and  after  such  an  amendment  depositions 
taken  in  the  original  suit  might  still  be  used :  MUligan  y.  Mitchell,  3  My.  & 
0.72. 
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County  Court,'] — Where  the  amount  or  value  of  the  estate;  "  real  or  per- 
sonal, or  real  and  personal/'  does  not  exceed  5002. ,  the  proceedings  may  be 
taken  in  the  Count^  Court  of  the  district  in  which  the  deceased  hf^  his  last 
place  of  abode,  or  m  which  the  exors  or  admors,  or  any  one  of  them,  shall 
nave  their  or  his  place  of  abode :  County  Courts  Act,  1888  (51  &  52  Y.  c.  43), 
ss.  67,  75.  See  the  County  Court  Bules,  1889.  But  a  Pit  could  nevertheless 
proceed  in  Chancery,  and  was  entitled  to  his  ordinary  costs :  Brown  v.  Rye, 
17  Eq.  343.  But  under  51  &  52  Y.  c.  43,  s.  69,  any  action  or  matter  which 
might  have  been  commenced  in  a  County  Court  may  be  transferred  thither : 
see  Linford  v.  Oudgeoriy  6  Ch.  359,  and  aup.  Yo].  I.  p.  842 ;  and  as  to  transfer 
from  the  County  Court,  v.  aup.  Yol.  I.  p.  843. 

In  Birks  v.  Silver  wood,  14  £!q.  101,  the  amount  of  the  property  appearing 
to  exceed  the  limit,  the  case  was  transferred  to  Chancery,  under  28  &  29  Y. 
c.  99,  s.  9,  and  proceeded  with  in  Chambers  as  on  admon  summons. 

A  County  Court,  before  which  an  admon  action  is  pending,  has  no  juris- 
diction to  restrain  proceedings  in  the  High  Court  in  re^>ect  of  claims 
provable :  Cohhold  v.  Pryhe^  4  Ex.  D.  315, 

AdveritHmenU  hy  Exors,  &c,l — ^By  22  &  23  Y.  c.  35,  s.  29,  "where  an  exor 
or  admor  shall  have  given  such  or  the  like  notices  as,  in  the  opinion  of  the 
Coiu't  in  which  such  exor  or  admor  is  sought  to  be  charged,  would  have  been 
given  by  the  Court  in  an  admon  suit  for  croditors  and  others*'  (which  includes 
next  of  kin :  Nevoton  v.  Sherry,  1  C.  P.  D.  246 ;  and  see  Clegg  v.  Rowland,  3 
Eq.  368)  to  send  in  their  dums,  he  may  afterwards  distribute  the  assets, 
havinff  regard  to  the  claims  '*  of  which  such  exor  or  admor  has  then  notice,'* 
and  shall  not  be  liable  for  claims  of  which  he  then  had  no  notice.  But 
nothing  in  the  Act  is  to  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets,  or  any  part  thereof,  in  the  hands  of  any  person  or  persons 
who  may  have  received  the  same  respectively.  This  proviso  is  not  applicable 
to  real  estate :  Re  Vary  and  LoU,  70  X.  J.  dii.  653 ;  84  L.  T.  859. 

An  exor  is  not  freea  from  a  chum  of  which  he  had  notice  by  the  claimant 
not  having  sent  in  his  claim  in  answer  to  the  advertisements :  JSe  Land  Credit 
Co.  of  Ireland,  Re  MarkweU^  21  W.  B.  135;  Scottish  Eq.  Life  Ass.  8oc.  v. 
Bea^,  29  L.  B.  Ir.  290. 

As  to  what  advertisements  are  required,  see  O.  ly,  45,  et  inf.  p.  1431. 

There  is  no  absolute  rule  that  notices  by  exors  under  the  Act  should  be 
published  in  a  London  daily  newroaper,  or  that  a  month  should  be  allowed 
for  the  brinffing  in  of  claims ;  and  a  notice  which  fixed  a  month,  but  which 
was  not  published  until  a  day  or  two  after  its  date,  was  held  sufficient.  In 
considermg  the  question  of  sufficiency,  the  Court  will  regard  all  the  circum- 
stances, such  as  the  place  of  residence  of  the  testator,  and  his  position  in  life : 
Re  Bracken,  Doughty  v.  Townson.  43  Ch.  D.  1,  C.  A. ;  explaining  Wood  v. 
Weightman,  13  Eq.  434 ;  and  see  Stuart  v.  Babington,  27  L.  B.  Ir.  551. 

Control  and  Conduct  ofAction.l — A  creditor  suing  for  himself  and  the  other 
creditors  retains  the  absolute  dominion  of.  the  action,  and  may  dismiss  it 
at  his  pleasure  until  judgment :  Handford  v.  Storie,  2  S.  &  S.  196 ;  Wood  v. 
Westall,  To.  305 ;  or  after  judgment  in  another  creditor's  suit :  Armstrong 
V.  Storer,  9  Beav.  277 ;  but  not  after  judgment  in  his  own :  Handford  v. 
Storie,  sup. 

The  Deft,  moreover,  might,  before  decree,  diHrnisH  the  bill  on  motion, 
paying  Pit's  debt,  with  interest  at  4  p.  o.  {Manton  v.  Roe,  14  Sim.  353)  and 
his  costs  as  between  part^  and  party,  and  the  co-Deft's  costs :  PemberUm 
V.  Topham,  1  Beav.  316;  includmg  all  costs  after,  as  well  as  before,  the 
tender :  Waintvriaht  v.  Sewell,  1 1  W.  B.  560.  See  also  Holden  v.  Ky^iaston, 
2  Beav.  204,  in  which,  under  special  circumstances,  proceedings  were  stayed 
without  costs  against  some  of  the  Defts,  on  payment  of  one  of  Pit's  debts  on 
which  alone  they  were  liable.    And  see  Darner  v.  E.  Portarlington,  2  Ph.  30. 

Where  Defts,  partners  of  the  testator,  offered  to  pay  the  whole  of  the  Pit's 
claim  and  costs,  the  Court  refused  to  stay  proceedings,  there  being  an  infant 
Deft  whose  rights  must  be  provided  for :  Clegg  v.  C,  17  L.  E.  Ir,  118. 

If,  after  decree  in  creditor's  suit,  Pit  died,  leaving  no  pers.  represve,  the 
conduct  could  be  given  to  another  creditor,  without  bill  of  revivor,  on  his 
petition :  Brown  v.  Lake,  2  Col.  620 ;  or  motion :  Inchley  v.  Allsopp,  9  W.  B. 
649;  22  L.  J.  Ch.  170;  7  Jur.  N.  S.  1181;  but  not  on  motion  by  the 
accounting  parties :  Johnson  y.  ffammersley,  24  Beav.  498. 
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IiK^niries  as  to  the  beneficial  management  and  realization  of  the  estate  are 
not  directed  in  a  creditor's  action :  CoUin9on  y.  Ballard,  2  Ha.  1 19. 

In  a  creditor's  action  for  admon  of  personal  estate,  the  Pit  need  not  sue  on 
behalf  of  all  the  creditors  to  obtain  a  general  account  of  debts :  Be  Blount, 
Naylor  y.  J5..  27  W.  B.  865. 

As  to  costs  in  creditors'  actions,  v.  tn/.  p.  1469. 

Single  Creditor's  SuitJ] — As  to  the  former  procedure  in  a  single  creditor's 
suit,  see  Seton,  4th  ed.  p.  801 ;  and  for  forms  of  decrees,  3rd  ed.  p.  136. 

BEPBESENTATION. 

Bjr  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  ss.  3,  4,  the  juris- 
diction of  the  Ecclesiastical  and  other  Courts  as  to  probate  and  letters  of 
admon  was  transferred  to  the  Probate  Court ;  and,  by  sect.  23,  the  ecclesias- 
tical jurisdiction  as  to  legacies  and  distribution  of  residues  was  abolished. 

By  Jud.  Act,  1873,  s.  3,  the  Probate  Court  became  part  of  the  Supreme 
Court ;  and  by  sect.  5,  the  Judge  became  a  Judge  of  the  High  Court,  to 
which,  by  sect.  16,  the  jurisdiction  was  transferred. 

By  sect.  31  (5),  the  Probate  Diyision  was  constituted,  and  to  it  is  assigned, 
by  sect.  34,  all  the  exclusive  jurisdiction  of  the  Court  of  Probate. 

The  Ch.  D.  has,  but  will  not  as  a  matter  of  discretion  exercise,  probate 
jurisdiction :  Pinney  y.  Hunty  6  Oh,  D.  98 ;  eyen  if  the  estate  of  the  testator 
IS  in  Court  in  the  Ch.  D. :  Bradford  y.  Young, -2^  Ch.  D.  659. 

By  the  Probate  Amendment  Act,  1868  (21  &  22  V.  c.  95),  s.  10,  if  the  per- 
sonalty, including  debts,  is  under  200Z.,  and  the  realty  under  300^,  the  con- 
tentious jurisdiction  is  vested  in  the  County  Courts,  subject  to  appeal. 

By  the  Court  of  Probate  Act,  1857,  s.  59,  as  amended  by  21  &  22  V.  c.  95, 
ss.  11»  12,  probate  or  admon  may  be  applied  for,  or  revoked,  in  all  cases  in 
the  Principal  Begistry,  but  proper  contentious  cases  may  be  remitted  to  the 
County  Court :  see  Slater  y,  Alvey,  L.  B.  2  P.  &  M.  154 ;  Wms.  Exors.  9th 
ed.  247. 

As  to  grant  of  admon  by  the  County  Court,  through  the  registrar,  to 
widow  or  child  of  an  intestate  where  the  estate  is  under  100?.,  see  36  &  37  Y. 
c.  62  ;  38  &  39  V.  c.  27. 

Before  the  Court  of  Probate  Act,  1857,  the  probate,  although  in  solemn 
form,  was  only  binding  as  to  {)ersonaIty :  Wms.  Exors.  464,  478 ;  but 
now,  by  sects.  61  and  62,  the  heir  and  persons  interested  in  the  real  estate 
may  be  cited  and  bound  by  the  probate.  By  sect.  63,  where  there  is  no  real 
estate,  or  the  will  does  not  affect  it,  the  heir  need  not  be  cited  and  is  not 
bound :  see  Campbell  v.  Lucy,  L.  B.  2  P.  &  M.  209. 

By  sect.  64,  the  probate,  or  an  office  copy,  was  to  be  sufficient  evidence  of 
the  validity  of  any  devise  or  testamentary  disposition  of  or  affecting  real 
estate,  unless,  after  notice,  the  opposite  side  give  notice  that  they  intend -to 
dispute  its  validity :  see  Barradough  y.  Oreenkougk,  L.  B.  2  Q.  B.  612. 

BEAL  BEFBESEKTATiyE— LAND  TRANSFER  ACT,  1897. 

Devoltttion  of  Legal  Interest  in  Seal  Estate  on  Decdh,"] — Now,  by  the  Land 
Transfer  Act,  1897  (60  &  61  Y.  c.  65),  after  a  recital  that  <*it  is  expedient 
to  establish  a  real  represve,"  it  is  enacted  by  sect.  1,  sub-sect.  1,  as 
follows :  '*  Where  real  estate  is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship,  it  shall,  on  his  death,  notwithstanding 
any  testamentary  disposition,  devolve  to  and  become  vested  in  his  pers. 
represves  or  represve  from  tune  to  time,  as  if  it  were  a  chattel  real  vesting 
in  them  or  him."  Under  this  enactment  the  real  estate  vests  in  all  the  exors 
and  not  merely  in  those  who  prove  the  will  or  act  in  the  admon  of  the  estate : 
Be  Fawley  and  London  and  Provincial  Bank,  (1900)  1  Ch.  68. 

Sub-sect.  2:  **This  section  shall  apply  to  any  real  estate  over  which  a 
person  executes  by  will  a  general  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him."  As  to  the  effect  of  tms  section,  see  Brickdale,  240, 
256,  257, 

Sub-sect.  3:  *' Probate  and  letters  of  admon  may  be  granted  in  respect 
of  real  estate  only,  although  there  is  no  personal  estate." 

Sub-sect.  4:  **  The  expression  '  real  estate/  in  this  part  of  this  Act,  shall 

VOL.  II,  4  X 
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not  be  deemed  to  include  land  of  copyhold  tenure  or  customary  freehold  in 
any  case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is  neoes- 
sary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant" :  see 
Brickdale,  242. 

Sub-sect.  5 :  "  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act." 

iVovmofM  as  to  AdmirMraHonS] — Sect.  2,  sub-sect.  1  of  the  same  Act 
enacts:  ''Subject  to  the  powers,  rights,  duties,  and  liabUities  hereinafter 
mentioned,  the  pers.  represves  of  a  deceased  person  shall  hold  the  real  estate 
as  trustees  for  the  persons  by  law  beneficially  entitled  thereto,  and  those 
persons  shall  have  the  same  power  of  requiring  a  transfer  of  real  estate  as 
persons  beneficially  entitled  to  personal  estate  haye  of  requiring  a  transfer  of 
such  personal  estate." 

Sub-sect.  2 :  ''  All  enactments  and  rules  of  law  relating  to  the  effect  of 

Srobate  or  letters  of  admon  as  respects  chattels  real,  and  as  respects  the 
eaUng  with  chattels  real  before  probate  or  admon,  and  as  respects  the  pay- 
ment of  costs  of  admon  and  other  matters  in  relation  to  the  admon  of  i)erB0i]al 
estate,  and  the  powers,  rights,  duties,  and  liabilities  of  pers.  repreeres  in 
respect  of  personal  estate,  shall  apply  to  real  estate  so  far  as  the  same  are 
applicable,  as  if  that  real  estate  were  a  chattel  real  vesting  in  them  or  him, 
save  that  it  shall  not  be  lawful  for  some  or  one  only  of  seyeral  joint  pers. 
represves,  without  the  authority  of  the  Court,  to  sell  or  transfer  real  estate  " : 
see  Re  Fawley,  8up,  p.  1397. 

Sub-sect.  3 :  "  In  the  admon  of  the  assets  of  a  person  dying  after  the 
commencement  of  this  Act"  {i.e.,  on  or  after  Jan.  let,  1898),  "his  real 
estate  shall  be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if  it 
were  personal  estate ;  l4t)yided  that  nothing  herein  contained  shall  alter  or 
affect  the  order  in  which  real  and  personal  assets  respectively  are  now 
applicable  in  or  towards  the  payment  of  funeral  and  testamentary 
expenses,  debts,  or  le^cies,  or  the  liability  of  real  estate  to  be  charged  with 
the  payment  of  legacies."  As  to  the  effect  of  the  sub-section,  see  Be  Cary 
and  LoU,  70  L.  J.  Oh.  653 ;  84  L.  T.  859. 

Sub- sect.  4 :  "  Where  a  person  dies  possessed  of  real  estate,  the  Court 
shall,  in  granting  letters  of  admon,  haye  regard  to  the  rights  and  interests 
of  persons  interested  in  his  real  estate,  and  ms  heir-at-law,  if  not  one  of  the 
next  of  kin,  shall  be  equally  entitled  to  the  grant  with  the  next  of  kin,  and 
proyisions  shall  be  made  by  rules  of  Coui*t  for  adapting  the  procedure  and 
practice  in  the  grant  of  letters  of  admon  to  the  case  of  real  estate." 


ADMDnST&ATION  PENDENTE  LITE  OB  OTHEBWISE  LDCITED. 

By  the  Court  of  Probate  Act,  1857,  ss.  70,  71,  and  21  &  22  V.  c.  96,  ss.  21, 
22,  pending  suits  as  to  yalidity  of  wills  or  grant  or  recall  of  probate  or  admon, 
the  Court  (Probate)  may  appomt  an  admor,  with  ail  rights  and  powers  except 
that  of  distribution,  and  to  act  imder  its  control,  and  may  appomt  a  receiver; 
as  to  which  see  Bellew  y.  B.,  11  Jur.  N.  S.  588  ;  4  Sw.  &  Tr.  58 ;  34  L.  J.  P. 
125;  ei  sup,  Yol.  I.  p.  782.  An  admor  pendente  lite  paid  legacies  at  his  own 
risk :  Adair  y.  8haw,  1  Sc.  &  L.  254  (before  the  Act).  Such  an  admor  is,  it 
seems,  liable  to  be  sued  by  a  creditor  without  leaye  granted  by  Ihe  P.  D. : 
Be  Toleman,  (1897)  1  Ch.  866. 

For  cases  since  the  Probate  Act,  see  Charlton  y.  Hindmarsh,  1  Sw.  &  Tr. 
468;  8  W.  E.  259 ;  Horrell  y.  WittSy  Grant  y.  G.,  Tichbome  y.  T.,  L.  B.  1 
P.  &  M.  103,  654,  730;  Tichbome  y.  T.y  Mortimer  y.  Paull,  Be  Dawes,  2  i*. 
41,  86,  147. 

The  Court  of  Chancery  would  not  in  general  appoint  a  receiyer  pendente 
lite  i^ter  this  Act  was  passed :  Hitchen  y.  Birks,  10  JBq.  471 ;  and  refused  to 
do  BO  when  an  admor  pendente  lite  had  been  appointed :  Veret  y.  Duprez,  6 
Eq.  329 ;  and  see  Be  Bichardson,  and  Teague  y.  Wharton,  L.  B.  2  P.  ^  M. 
244,  360;  Overington  y.  Ward,  34  Beay.  175;  Nothard  y.  Proctor,  1  Ch.  D.  6; 
and  see  sup.  Vol.  I.  pp.  837,  838. 

By  the  Admon  of  Estates  Act,  1798  (38  G.  m.  c.  87),  ss.  1—3,  where  after 
twelve  months  from  the  testator's  death  the  exor  or  exors  to  whom  probate 
had  been  granted  was  or  were  residing  out  of  the  jurisdiction,  the  Eccle- 
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maatical  Court  was  empowered  to  grant  to  any  creditor,  next  of  kin,  or 
legatee,  admon  limited  to  the  purposes  of  becoming  a  Deft  in  a  suit  in  equity 
and  of  carrying  the  decree  into  effect. 

There  was  inherent  jurisdiction  to  grant  admon  durante  ahaeniid  before  but 
not  after  probate :  Wms.  Exors.  433,  434. 

By  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  ss,  73,  74;  21  &  22 
Y.  c.  95,  B.  18,  in  case  of  intestacy,  or  no  exor,  or  none  willing  or  competent 
(see  Be  Farrandsy  1  P.  D.  439)  to  act,  or  resident  abroad,  the  Court  may  in 
its  discretion  appoint  an  admor,  other  than  the  person  entitled  by  law  to  the 
grant,  and  with  security,  and  every  such  admon  may  be  limited  as  the  Court 
fihaU  think  fit ;  and  the  38  G.  Ill,  c.  87,  is  to  apply  to  all  exors  and  admors 
resident  out  of  the  jurisdiction. 

Admon  limited  to  certain  property  transmitted  from  India  to  this  country 
was  granted  under  sect.  73 :  Re  Hughes,  L.  B.  3  P.  &  M.  140. 

By  the  Court  of  Probate  Act,  1857,  s.  75,  while  and  so  far  as  the  grant 
subsists,  no  other  person  is  to  act  as  exor. 

By  sects.  76—78,  any  Court  in  which  proceedings  are  pending,  by  or 
against  a  temporary  admor,  is  enabled  to  deal  with  any  revocation  and  new 
appointment,  and  bond  fide  payments  are  protected. 

Admon  ad  litem  made  the  grantee  complete  represve  so  far,  and  a  decree 
against  him  bound  the  eeneral  admor :  Davis  v.  Chanter,  2  Ph.  545  (over- 
ruling 14  Sim.  212 ;  15  Sim.  93) ;  Croft  v.  Waterton,  13  Sim.  653 ;  though 
the  letters  might  not  authorize  him  to  collect  any  assets :  Ellice  v.  Chodson, 
2  Col.  4.  If  the  admon  was  too  limited,  and  further  could  be  obtained,  the 
Court  might  direct  it  to  be  applied  for :  Faulkner  v.  Daniel,  3  Ha.  199,  207 ; 
as  might  oe  the  case  where  the  whole  estate  had  to  be  administered :  Devaynea 
V.  Robinson,  24  Beav.  98;  Cave  v.  Cork,  2  Y.  &  C.  C.  180. 

These  cases  were  before  the  Probate  Act.  For  cases  since,  see  Williams  y. 
Allen,  32  Beav.  650;  4  D.  F.  &  J.  71 ;  10  W.  E.  261,  512 ;  Woodhouse  v.  IF., 
8  Eq.  514;  Collas  v.  Hesse,  12  W.  E.  666;  Dowdeswell  v.  2>..  9  Ch.  D.  294, 
C.  A.    The  sections  apply  to  an  exor*s  exor :  Re  Grant,  1  P.  D.  436. 

But  neither  the  Probate  Act  nor  the  Jud.  Act,  1873,  s.  24  (7),  have  affected 
the  rule  that  for  a  eeneral  admon  {e,g,,  in  an  action  by  a  Pit,  claiming  as  a 
sole  next  of  kin,  uiough  brought  merely  to  establish  his  title)  a  general 
admor  is  a  necessary  purty :  Dowdeswell  v.  2>.,  sup. 

As  to  grant  of  admon  ad  litem  by  the  Court  of  Probate,  see  Maclean  y. 
Dawson,  1  Sw.  ft  T.  425. 

Admon  has  been  granted  under  special  Gircumstances  to  one  of  joint 
guardians  appointed  by  this  Court :  Re  Murphy,  5  Jur.  N.  S.  416. 

Where  a  sole  exor  is  an  infant,  admon  durante  minors  cetate  is  granted  to 
his  guardian  or  other  fit  person,  under  38  Ot,  HI.  c.  87,  ss.  6, 7 ;  Wms.  Exors. 
416  ef  sea. ;  but  where  tnere  are  several,  and  one  is  of  age,  this  is  unneces- 
sary, as  he  can  execute  Uie  will  alone :  Ih,  416.  The  admor  durante  minore 
ixtate  can  do  all  acts  incumbent  on  an  exor,  and  may  execute  a  power  of 
sale  given  to  exors  and  admors :  MonseU  y.  Armstrong^  14  Eq.  423 ;  but  see 
Bac.  Abr.  tit.  Exor.  (B.  1)  2 ;  Re  Robinson  and  Lords,  3  L.  K.  Ir.  429.  He 
is  not  chargeable  to  creditors  as  an  exor  de  son  tort,  but  is  liable  for  a 
devastavit,  even  after  he  has  obtained  a  release  from  the  infant  on  cominfi* 
of  age :  Wms.  Exors.  424,  425 ;  in  which  case,  however,  he  is  not  in  general 
iacoountable  to  creditors. 

As  to  other  temporary  and  limited  admons,  see  Wms.  Exors,  427. 


BEZTDKOIATIOll'. 

By  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  s.  79,  if  an  exor 
renounce,  representation  is  to  go  as  if  he  had  not  been  named  as  exor  in  the 
will ;  and  by  21  &  22  Y.  c.  95,  s.  16,  if  he  die  without  j>roving,  or  does  not 
appear  when  cited,  he  is  treated  as  not  having  been  appointed  exor. 


PBOBA^E  Ain>  OONFIBHATIOir* 

By  the  Land  Transfer  Act,  1897  (ti.  sup.  p.  1397),  s.  1,  8ub*s«  3,  probate 

4x2 


1400  Administration  of  Estates.        [chap.  xuv. 

«nd  Iflttera  of  admon  may  be  granted  in  respect  of  real  estate  only,  althongli 
there  is  no  personal  estate. 

By  the  Confirmation  of  Exors  (Scotland)  Act,  1868  (21  &  22  Y.  c.  56),  s.  9, 
a  Scotch  inventory  may  indude  personalty  in  England  or  Ireland  of  a  person 
domiciled  in  Scotland. 

By  sects.  12,  13,  a  Scotch  confirmation,  produced  and  sealed  in  England  or 
Ireland,  is  to  have  the  'e£Fect  of  probate  there :  see  Hood  ▼.  Z.  Barrington, 
6  Eq.  218 ;  lU  Ryde,  L.  B.  2  P.  ft  M.  86 ;  39  &  40  Y.  c.  70;  and  see  sects. 
42,  43,  by  which  these  sections  are  extended,  and  trust  funds  in  England  or 
Ireland  may  be  included. 

By  sect.  14,  Enelish  or  Irish  probates  may  in  like  manner  be  made 
effectual  in  Scotland. 

By  sect.  17,  an  affidavit  as  to  domicile  is  to  be  made  on  appl^ng  for 
prob&te  or  admon :  and  see  the  Court  of  Probate  Act,  18d7  (20  &  21  Y.  c.  77), 
ss.  46,  47. 

As  to  probate  in  Ireland,  see  22  &  23  Y.  c.  31,  and  Irish  probate  being 
sealed  in  England,  and  English  in  Ireland,  20  &  21  Y.  o.  79,  ss.  94,  95; 
21  &  22  Y.  c.  56,  s.  29 ;  Wms.  Exors.  296,  299. 

The  confirmation  sealed  in  England  is  conclusiTe,  although  prooeedings 
are  pending  in  Scotland :  Camming  ▼.  FroBer^  28  Beay.  614 ;  and  see 
JBawardtn  y.  Dunlop,  2  Sw.  &  T.  340 ;  31  L.  J.  P.  &  M.  17 ;  and  gives  the 
exor  all  the  powers  of  an  English  exor,  though  contrary  to  Scotch  law: 
Hood  V.  L,  BarringtoHy  6  Eq.  222,  223 ;  and  the  scale  of  duty  assessed  there 
cannot  be  questioned  here:  Re  Booths  1  Gif.  46.  And  see  Re  Hutcheson, 
3  Sw.  &  T.  165  ;  iie  ;?y<fe,  L.  E.  2  P.  &  D.  86. 

By  sect.  19,  before  admon,  an  intestate's  personalty  is  to  vest  in  the  Judge 
of  the  Court  of  Probate  for  the  time  being  as  theretofore  in  the  ordinary. 
.    By  the  Indian  Securities  Act,  1860  (23  &  24  Y.  c.  5),  s.  1,  enfaced  Indian 
Government  securities  are  to  be  personalty  here,  and  probate  or  admon  here, 
or  confirmation  in  Scotland,  is  to  embrace  them. 

WilU  made  in  Foreign  Countries.lSj  the  Wills  Act,  1861  (24  &  25  Y. 
c.  114),  ss.  1,  2,  wills  made  by  British  subjects  in  a  foreign  country,  whatever 
may  be  their  domicile,  or  in  another  part  of  the  United  Kingdom,  and  valid 
according  to  the  law  there,  are  to  be  admitted  to  probate,  and  to  be  valid  as 
to  personalty.  By  sect.  3,  subsequent  ohan^  of  domicile  is  not  to  invalidate 
A  will.  By  sects.  4,  5,  wills  otherwise  vahd  are  not  to  be  affected  by  the 
Act,  nor  wills  of  persons  dying  before  the  Act. 

The  will  of  an  Englishman,  resident  in  Scotland,  valid  according  to  Scotch 
law,  though  invalid  according  to  English  law,  passed  leaseholds  in  England 
by  virtue  of  this  Act :  Re  Watson,  Carlton  v.  (7.,  35  W.  B.  711. 

Though  properly  admitted  to  probate  as  topersonalty,  the  will  of  a  domiciled 
-foreigner  not  executed  as  required  by  the  Wills  Act  wUl  not  pass  his  interest 
in  leaseholds :  Pepin  v.  Bruyere,  (1900)  2  G^.  504. 

Will  of  Alien,"] — A  will  made  according  to  the  forms  of  English  law  by  an 
alien  whoj  though  his  domicile  of  origin  was  En|;lish,  was  domiciled  abroad 
at  the  time  of  making  the  will  and  of  his  death,  is  not  entitled  to  probate  in 
•this  country:  Bloxam  v.  Favre,  9  P.  D.  130,  C.  A. ;  8  P.  D.  101. 

In  determining  what  is  the  valid  will  of  an  alien,  the  general  principles 
of  law  recognized  prior  to  the  Naturalization  Act,  1870,  are  still  applicable : 
8.  C.      . 

As  to  this  Act,  see  Wms.  Exors.  308 ;  Re  LacroiXy'2  P.  D.  94. 

A  will  made  here  by  an  Italian,  while  naturalized  here,  was  admitted, 
though  he  died  domiciled  in  Italy  :  Re  Oally,  1  P.  D.  438. 

By  39  &  40  Y.  c.  70,  s.  41,  the  affidavit  of  Scotch  domicile  to  the  inventory 
is  to  be  sufficient  warrant  for  including  personalty  in  England  or.Ireland.^ 

By  sect.  45,  a  calendar  of  confirmations  and  inventories  is  to  be  published 
annually. 

The  dolonial  Probates  Act,  1892  (55  Y.  c.  6),  provides  for  the  recognition 
and  sealihg  here  of  probates,  &c.,  granted  in  British  possessions  to  be  indi- 
cated by  Order  in  Council. 

FBOBATB  DTTTT. 

c   By  the  Prpbate  Duty  Act,  1860  (23  &  24  Y.  c;  15),.  %  4,-  personalty 
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appointed  by  will  under  general  powers' is  to  be  chargeable  wiQi  probate  and 
inventory  duties. 

For  cases  before  the  Act,  see  Goldsworihy  t.  Croatiley,  4  Ha.  140  (a  married 
Woman's  will) ;  A,  G,y,  Hope^  2  CI.  &  F.  84.  By  sect.  6,  the  duty  is  to  be 
a  charge  on  the  j>roperty ;  by  sect.  6,  money  secured  on  or  by  heritable 
property,  or  bonds  in  Scotland,  is  so  charged :  and  see  23  &  24  Y.  o.  80'; 
Hanson,  App.  zx. 

By  27  &  28  Y.  c.  36,  s.  4,  British  ships  at  sea  were  subjected  to  probate 
duty. 

By  sect.  5,  there  was  no  probate  duty  on  e£Fects  not  exceeding  100^ 

By  28  &  29  Y.  c.  104,  s.  57,  a  summary  mode  of.  recoyering  probate  duty 
was  provided. 

By  the  Inland  Bevenue  Act,  1868  (31  &  32  Y.  c.  124^,  s.  7,  mortgage  debts 
due  from  the  deceased  on  the  sole  security  of  leaseholds,  may  be  deducted  in 
the  affidavit  of  value  for  probate ;  and  by  sect.  8,  the  form  of  affidavit  given 
in  the  schedule  is  "to  be  used. 

An  action  cannot  be  maintained  by  an  exor  or  admor  to  recover  a  larg^ 
sum  than  that  on  which  probate  duty  was  paid.  The  full  stamp 'must  be 
obtained  before  judgment:  Howard  v.  Prince^  10  Beav.  312;  Jones y,  HowelU, 
2  Ha.  342, 353 ;  Stamp  Acts,  1870, 1891,  sup.  Yol.  I.  pp.  155  et  seq.;  and  before 
granting  stop  order  on  the  fund :  Christian  v.  DeuertuXy  12  Sim.  264 ;  and 
although  the  claim  for  duty  was  doubtful :  Hunt  v.  Stevens,  3  Taunt.  113 ; 
Carr  y.  RoherU,  2  B.  &  Ad.  905.    And  see  Re  Ross,  25  W.  B.  808. 

In  0* Sullivan  y.  Burke ,  Ir.  Bep.  9  C.  L.  105,  an  unproved  will  was  held 
admissible  in  evidence  as  a  signed  declaration  of  a  fact. 

The  duty  is  payable  on  the  whole  personalty  (including  contingent  rights* 
according  to  the  value  at  the  time  of  payment :  Lord  v.  Colvin,  3  £q.  737  ; 
Hanson,  289)  to  which  the  deceased  was  actually  beneficially  entitled,  and 
which  was  situate  in  this  country  :  Hanson,  2,  273,  274 ;  55  Or,  III.  c.  184 ; 
Wms.  Exors.  542  et  seq. ;  A.  Q,  v.  Hope,  ^  CI.  &  F.  84;  8  Bli.  N.  S.  44; 
Commrs  of  Stamps  v.  Hope,  (1891)  A.  C.  476,  481 ;  Blackwood  v.  Reg,  8  App. 
Ca.  82 ;  without  regard  to  the  domicile  at  the  death :  Fernandes  Exors*  Case, 
5  Ch.  317  ;  or  to  the  law  of  the  domicile :  Partington  y.  A,  (?.,  L.  B.  4  H.  L. 
100.  And  as  to  funds  in  course  of  transmission  to  England  at  the  death,  see 
A,  (?.  V.  PraU,  L.  B.  9  Ex.  140. 

A  simple  contract  debt  is  to  be  deemed  to  be  in  the  locality  in  which  the 
debtor  is  residing ;  a  specialty  in  that  in  which  the  instrument  is  found  at  the 
creditor's  death :  Commrs  of  Stamps  v.  Hope,  (1891)  A.  C.  476. 

Certificates  of  shares  in  a  foreign  co.,  with  forms  of  transfer  and  power  of 
attorney  indorsed  and  executed  in  blank,  if  marketable  in  this  country  and 
operative  by  delivery,  are  liable  to  probate  duty :  Stern  v.  Reg.,  (1896)  1  Q.  B» 
211. 

The  duty  is  payable  on  the  deceased's  interest  in  realty  equitably  converted 
at  his  death,  fo  as  to  bind  him,  whether  by  contract  for  sale :  A.  G,y,  Brunning^ 

8  H.  L.  C.  243 ;  or  by  the  will  under  which  he  took  :  A.  O.  y,  Lomas,  L.  B^ 

9  Ex.  29 ;  In  the  Goods  of  Gunn,  9  F.  D.  242 ;  and  a  trust  for  sale  on  thQ 
request  of  husband  and  wife  or  survivor  operates  as  a  conversion  of  the  land 
into  personalty :  A.  G,  v.  Dodd,  (1894 J  2  Q.  B.  150;  or  land  of  a  lunatic 
purchased  out  of  his  personal  estate  imaer  an  order  in  lunacy,  directing  thai 
such  land  was  to  be  considered  as  part  of  the  lunatic's  personal  estates 
A,  G,  V.  Marquis  of  Aileshury,  12  App.  Ca.  672 ;  16  Q.  B.  D.  408,  C.  A. ; 
14  Q.  B.  D.  895 ;  and  xm  realty  forming  partnership  assets :  A.G,y,  Huhhucki 
13  Q.  B.  D.  275,  C.  A. ;  10  Q,.  B.  D.  488,  discussing  Custance  v.  Bradshdw, 
4  Ha.  315 ;  -^1.  G^.  V.  Brunning,  sup, ;  Forbes  v.  Steven,  10  E<^.  178 ;  or  the 
share  of  a  widow  in  mortgages  passing  under  the  residuary  gift  in  the  will 
of  her  husband  and  secured  on  real  estate  in  New  Zealand :  L,  Sudeley  v. 
A.  G,,  (1897)  A.  0.  11  H.  L. ;  (1896)  1  Q.  B.  354,  0.  A. ;  or  the  share  of  a 
deceased  beneficiary  in  the  proceeds  of  sale  imdor  a  will  of  a  properhr  in 
Jamaica:  Re  Smyth,  Leach  v.  Z.,  (1898)  1  Ch.  89;  but  not  on  LEind 
which  the  testator  had  by  voluntary  deed  directed  to  be  sold :  Matson  y. 
Smith,  8  Beav.  368 ;  nor  on  the  interest  of  the  deceased  in  a  branch  business 
carried  on  at  Melbourne  and  kept  separate  in  the  partnership  books  :  Beaver 
V.  Master  in  Equity,  (1895)  A.  0.  251,  P.  C. 

An  Enelish  co.  who  registered  the  shares  of  a  deceased  member  in  the 
names  of  Ids  Amdiioan  exors^  who  did  not  intend  to  take  out  prolate  in  this 
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oomitry,  was  held  to  liaye  oonstitated  ihemseLves  exors  de  son  fori,  and  to  be 
liable  to  pay  probate  duty,  and  to  haye  '*  taken  possession  "  and  **  adminis- 
tered*' within  the  Stamp  Act,  1815  (55  G.  IIL  o.  184),  s.  37,  so  as  to  be 
liable  to  penalties :  New  York  Brtwerxes  C(k  t*  A,  G.,  (1899)  A.  G.  62  H.  L. ; 
(1898)  1  Q.  B.  205,  C.  A. 

In  the  case  of  a  person  dying  while  subject  to  military  law,  so  much  only 
of  hifl  personal  property  as  remains  after  payment  of  certain  preferentud. 
charges  is  to  be  considered  personal  estate  of  uie  deceased  with  reference  to 
the  calculation  of  probate  duty,  or  of  any  other  duty,  tax,  or  percentage, 
or  ior  any  of  the  purposes  of  admon :  Begimental  Debts  Act,  1893 
(56  &  57  Y.  c.  5),  SB.  2,  8. 


CUSTOMS  A2n>  iin:4Ain>  nEvsiaTE  acts,  1881  akd  1889. 

By  the  Customs  and  Inland  Bevenue  Act,  1881  (44  Y.  c.  12),  s.  27,  the 
duties  formerly  imposed  upon  probates  or  letters  of  admon  were  thenceforth 
charged  and  paid  on  the  affidayit  required  from  the  person  applying  for 
probate  or  admon  in  England  or  Ireland,  or  on  the  inventory  to  be  exhibited 
and  recorded  in  Scotland,  and  were  collected  by  means  oi  stamps  on  the 
affidavit  or  inventory  and  on  the  account  delivered  of  the  donatumes  mortis 
caiMa,  inter  vivos  gifts,  and  voluntary  dispositions ;  the  payment  of  the  duty 
on  "the  account  being  a  satisfaction  of  any  legacy  or  succession  duties 
chargeable  at  the  rate  of  1  p.  c.  in  respect  of  the  property  included  therein. 

This  Act,  which  still  apphes  to  ^;rants  of  probate  or  letters  of  admon  in  respect 
of  the  estates  of  persons  who  died  before  the  2nd  Au^st,  1894,  introduced 
three  rates  of  duty — ^the  first  for  estates  not  above  the  value  of  500^,  the 
second  for  estates  not  above  the  value  of  1,000/.,  and  the  third  for  estates 
above  the  value  of  l,000i. 

By  sect.  28,  the  i)erson  applying  for  probate  or  admon  is  empowered  to 
annex  to  the  affidavit  a  schedule  of  debts  due  from  the  deceased  to  persons 
resident  in  the  United  Kingdom,  and  the  funeral  expenses ;  and  the  value,  in 
the  case  of  a  person  dying  domiciled  in  the  United  Kingdom,  is  ascertained 
by  deducting  the  aggregate  amount  of  the  debts,  due  by  the  deceased  and 
payable  by  law  out  of  Lis  personal  estate,  and  funeral  expenses,  from  the 
value  of  the  estate  and  effects  as  specified  in  the  affidavit.  Debts  to  be 
deducted  are  those  due  from  the  deceased,  and  do  not  include  voluntary 
debts  payable  on  his  death,  or  under  any  instrument  which  shall  not  have 
been  himd  fide  delivered  to  the  donee  three  months  before  the  death,  or  debts 
in  respect  whereof  any  real  estate  may  be  primarily  liable  (as  to  whicsh,  see 
Beal  Estate  Charges  Acts,  inf,  p.  1539 ),  or  a  reimbursement  may  be  capable 
of  being  claimed  from  any  real  estate. 

As  to  return  of  over-paid  duty,  see  sect.  31  and  regulations  of  Inland 
Bevenue. 

After  the  admon  has  been  closed  the  exors  are  not  "  persons  acting  in  the 
admon  of  the  estate"  within  the  section,  and  are  therefore  not  liable  for 
a  bond  fide  mistake  in  valuation :  A.  G,  y.  Smith,  (1893)  1  Q.  B.  239,  C.  A. ; 
(1892)  2  Q.  B.  289. 

By  sect.  38  ^amended  by  the  Customs  and  Inland  Bevenue  Act,  1889, 
52  Y.  c.  7,  s.  11),  the  personal  or  moveable  property  on  which  the  duty  is 
payable  includes : — 

(1.)  Any  property  taken  as  a  donatio  mortis  caasd  made  by  any  person  dying 
on  or  after  the  1st  June,  1881,  or  taken  under  a  voluntary  disposition, 
made  by  any  person  so  dying,  purporting  to  operate  as  an  imme- 
diate rift  inter  vivoSj  whether  bv  way  of  Sansfer,  delivery,  declara- 
tion 01  trust  or  otherwise,  which  shall  not  have  been  bond  fide  made 
(twelve)  months  before  the  death  of  the  deceased ;  and  this  descrip- 
tion is  to  include  property  taken  under  any  ^;ift,  whenever  made,  of 
which  property  bwid  fide  possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately  upon  the  gift  and  thence- 
forward retained  to  the  entire  exclusion  of  the  donor  or  of  any 
benefit  to  him  by  contract  or  otherwise ; 
.  (2.)  Any  property  which  a  person  dying  on  or  after  1st  June,  1881,  having 
1>een  absolutely  entitled  thereto,  has  voluntarily  caused  or  may 
voluntarily  cause  to  be  transferred  to  or  vested  in  himself  and  any 
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other  person  jointly,  whether  by  disposition  or  otherwise,  so  that 
the  beneficial  interest  therein  or  in  some  part  thereof  passes  or 
accrues  by  sorviyorship  on  his  death  to  such  other  person;  and  the 
expression  '*  to  be  transferred  to  or  Tested  in  himseU  and  any  other 
person  *'  includes  also  any  purchase  or  investment  effected  by  the 
person  who  was  absolutely  entitled  to  the  property  either  by  himself 
alone,  or  in  concert,  or  by  arrangement  with  any  other  person ; 
(3.)  Any  property  passing  under  any  past  or  future  voluntary  settlement 
made  by  any  person  dying  on  or  after  1st  June,  1881,  by  deed  or 
any  other  instrument  not  taking  effect  as  a  will,  whereby  an 
interest  in  such  property  for  life,  or  any  other  period  determinable 
by  reference  to  death,  is  reserved,  either  expressly  or  by  implication, 
to  the  settlor,  or  whereby  the  settlor  may  nave  reserved  to  himself 
the  right,  by  the  exercise  of  any  power,  to  restore  to  himself  or  to 
reclaim  the  absolute  interest  in  such  property.  The  expression 
*'  voluntary  settlement'*  is  to  include  any  Ixust,  whether  expressed 
in  writing  or  otherwise,  in  favour  of  a  volunteer,  and,  if  contained 
in  a  deed  or  other  instrument  effecting  the  settlement,  whether 
such  deed  or  other  instrument  was  made  for  valuable  consideration 
or  not  as  between  the  settlor  and  any  other  person,  and  the  expres- 
sion '^  property  "  is  to  include  the  proceeds  of  sale  thereof. 
And  the  charge  imder  the  section  is  to  extend  to  money  received  under  a 
policy  of  assurance  effected  bv  any  person  dying  after  1st  June,  1889,  on  his 
life  where  the  policy  is  wholly  kept  up  by  him  for  the  benefit  of  a  donee, 
whether  nominee  or  assignee,  or  a  part  of  such  money  in  proportion  to  the 

CoiiumB  paid  by  him  wnere  the  policy  is  partially  kept  up  by  him  for  such 
efit. 

Suh'Bed.  1.] — ^Any  benefit  to  the  donor  by  contract  or  otherwise  is  suffi- 
cient to  bring  a  case  within  the  Act,  e.g,,  a  covenant  by  the  donee  to  pay  an 
annuity  to  the  donor  during  his  life  :  A,  G»y.  Worrall,  (1895)  1  Q.  !B.  99, 
0.  A.  The  '*  account "  stamp  duty  is  payable  by  the  donee  personally,  and 
not  out  of  the  estate  of  the  deceased :  Be  Foster^  Thomas  v.  ^.,  (1897)  1  Gh. 
484. 

Suhsect,  2,] — ^When  two  persons  purchase  stock  jointly  with  express 
agreement  as  to  benefit  of  survivorship,  and  one  dies,  the  purchase,  to  the 
extent  of  the  money  paid  by  the  deceased,  is  a  voluntary  transfer  within  the 
section:  A.  O.  v.  Ellis,  (1895)  2  Q.  B.  466. 

Suh'Sect.  3.] — Under  the  description  of  "voluntary  settiement "  have  been 
hdd  to  fall : — a  deed  empowering  a  partner  to  dispose  of  his  share  in  the 
business  to  a  limited  class  of  descendants:  A,  (7.  v.  Oosling,( IS92)  1  Q.  B. 
545;  or  providing  a  life  annuity  for  his  widow :  -4.  G.  v.  JVendt,  65  L.  J. 
Q.  B.  54 ;  a  settiement  by  a  woman  on  marriage  in  favour  of  her  children  by 
a  former  marriage:  A,  G.  v.  Jacdbs^Smithy  (1895)  2  Q.  B.  341,  C.  A. ;  a 
marriage  settiement  and  a  deed  of  appointment  by  the  settlor  in  favour  of  a 
collateral  imder  a  general  power  given  by  the  settiement  in  default  of  issue : 
A,  G.  V.  Chapman,  (1891)  2  Q.  B.  526. 

a  sect.  41,  where  duty  has  been  paid  on  the  affidavit  or  inventory  in 
rmity  with  the  Act,  the  1  p.  c.  duties  imposed  by  55  G.  HI.  c.  184, 
and  the  Succession  Duty  Act,  1853,  are  not  to  be  payable. 

The  Act  does  not  alter  the  incidence  of  the  duty  as  between  specific  and 
residuary  legatees :  Re  Bourne,  Martin  v.  M.,  W.  N.  (92)  150,  distmguishing 
Be  Croft,  Deane  v.  C,  (1892)  1  Ch.  652  (holding  that  as  between  specific  and 
residuary  appointees  the  duty  was  to  be  borne  pari  passu). 

By  the  Act  of  1889,  ss.  5  and  6,  a  temporary  estate  duty  was  imposed  where 
the  value  for  probate  duty  or  account  duty  exceeded  10,000/. ;  but  this  duty 
is  not  payable  where  the  death  occurs  on  or  after  June  1st,  1896. 

Where  the  death  occurs  on  or  before  the  1st  Aug.  1894,  the  probate  duty, 
the  account  stamp  duty,  the  legacy  duty,  the  succession  duty,  and  the 
temporary  estate  duty,  continue  to  be  payable  as  if  the  Finance  Act,  1894x 
had  not  passed:  Finance  Act,  1894,  s.  21,  sub-s.  2. 

Additional  Succession  Duties  under  Act  of  1889.] — ^By  the  Customs  and 
Inland  Bevenue  Act,  1889  (52  Y.  c.  7),  s.  21,  in  addition  to  the  duties 
Chargeable  lu^er  sect,  10  of  tiie  Succession  Duty  Act,  1853,  the  -following 
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duties  were  imposed  upon  the  death  of  any  person  dying  on  or  after  July  Ist, 
1888 ;  viz.,  where  the  successor  was  the  uneal  issue  of  the  predecessor,  IO9. 
p.  c.  upon  the  value  of  the  interest,  and  in  all  other  cases  \L  IQt.  p.  c  ;  but 
this  additional  duty  was  not  payable  upon  the  interest  of  a  successor  in  lease- 
holds passing  to  hun  by  will  or  devolution  by  law,  or  in  property  included  in 
an  account  under  the  Act  of  1881.  The  section  contained  an  exception  in 
the  case  of  duties  on  legacies,  payable  out  of,  or  charged  upon,  real  estate  of 
any  person  dying  on  or  after  July  1st,  1888,  or  any  real  estate,  or  rents,  or 
profits  which  such  person  should  have  power  to  charge,  or  out  of  or  ujmn 
any  moneys  to  arise  from  sale,  mortgage,  or  other  disposition  of  real  estate, 
and  the  old  and  new  succession  duties  were  to  be  levied  in  respect  of  every 
such  legacy  as  a  succession  to  personal  property. 


FINANCE  ACTS—ESTATE  DUTY. 

General  Principles.] — By  the  Finance  Act,  1894,  a  new  duty,  called  estate 
duty,  is  imposed,  and  (1)  all  the  })roperty  passing  upon  the  death  of  a  person 
dying  after  the  1st  August,  1894,  is  to  be  reeard^  as  one  estate,  and  is  to  be 
liable  to  the  duty  at  a  rate  to  be  determined  by  the  value  of  the  whole  of  such 
property  (v.  inf.  pp.  1410, 1411),  and  (2)  the  duty  at  that  rate  is  to  be  payable 
rateably  by  the  several  accoimtable  persons  in  respect  of  the  parts  of  the  estate 
for  which  uiey  are  severally  accountable  (v.  inf.  pp.  1407  et  ^,) ;  but  (3)  some 
property  so  passing  is  excepted  from  the  one  estate,  and  is  regarded  as  an 
estate  by  itself,  and  is  liable  to  duty  at  a  rate  to  be  determined  by  its  value 
without  reference  to  the  value  of  other  property  passing  on  the  deoeaaed^s 
death  (v.  inf  p.  1411). 

The  scheme  of  the  Act  is  to  cast  the  duty  on  the  estate  as  a  whole,  and 
the  entire  inheritance  thereof,  without  regard  to  tenancies  for  life  or  other 
particular  interests :  Re  Parher-JerviSy  S<3t  v.  Lodcer^  (1898)  2  Oh.  643. 

The  expression  "testamentary  expenses*'  (as  to  which,  v,  inf  p.  1423) 
includes  the  estate  duty  payable  in  respect  of  personal  estate :  Re  Clemowy 
(1900)  2  Ch.  182 ;  Re  Treasure,  (1900)  2  Ch.  648;  but  not  in  respect  of  real 
estate,  though  the  testator  dies  after  the  commencement  of  the  Land  Transfer 
Act,  1897:  Re  Sliarman,  Wright  v.  S.,  (1901)  2  Ch.  280;  following  Re 
Palmer,  W.  N.  (00)  9. 

Grant  of  Estate  Duty  on  Property  pasidng  on  Death.]— By  sect.  1, 

''  In  the  case  of  every  person  dying  after  the  commencement  of  this  part 
of  this  Act,  there  shall,  save  as  hereinafter  expressly  provided,  be  levied 
and  paid  upon  the  principal  value,  ascertained  as  nereinafter  provided, 
of  all  prop^ty,  real  or  personal,  settied  or  not  settled,  which  passes  on 
the  death  of  such  person,  a  duty,  called  '  estate  duty,'  at  tiie  grs^uated  rates 
hereinafter  mentioned,  and  the  existing  duties  mentioned  in  the  first 
schedule  to  this  Act  shall  not  be  levied  m  respect  of  property  chargeable 
with  such  estate  duty." 

The  duties  referred  to  in  the  first  schedule  are  (1)  the  stamp  duties 
imposed  by  the  Customs  and  Inland  Bevenue  Act,  1881,  on  the  amdayit  or 
inventory,  v,  sup.  pp.  1402, 1403;  (2)  the  stamp  duties  imposed  by  sect.  38  of 
that  Act,  as  amended  by  sect.  11  of  the  Act  of  1889,  v,  sup.  p.  1402  ;  (3)  the 
additional  succession  duties  imposed  by  sect.  21  of  the  Customs  and  Inland 
Bevenue  Act,  1889,  v.  sup,  p.  1403,  and  (4)  the  temporary  estate  duties  im- 
posed by  sects.  5  and  6  of  tte  Act  of  1889,  v.  sup.  p.  1403 ;  (6)  the  duty  at 
the  rate  of  XL  p.  c,  which  would,  by  virtue  of  the  Acts  in  force  relating  to 
legacy  duty  or  succession  duty,  have  been  payable  under  the  will  or  intestacy 
of  the  deceased,  or  under  his  disposition  or  any  devolution  from  him  under 
which  respectively  estate  duty  has  been  paid,  or  under  any  other  disposition 
under  which  estate  duty  has  been  paid. 


What  Property  is  deemed  to  Pass.]— By  sect.  2,  sub-sect  l,  "  Property 

passing  on  the  death  of  the  deceased  shall  be  deemed  to  include  the  property 
following,  that  is  to  say  : — 

(a)  Property  of  which  the  deceased  was  at  the  time  of  his  death  competent 

to  dispose ; 

(b)  Property  in  which  the  deceased  or  any  other  person  had  an  interest 

ceasing  on  the  death  of  the  deceased*  to  tae  extent  to  which  e 
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benefit  accrues  or  arises  by  the  cesser  of  such  interest ;  but  exclusive 
of  property,  the  interest  in  which  of  the  deceased  or  other  person 
was  only  an  interest  as  holder  of  an  office,  or  recipient  of  the  benefits 
of  a  charity,  or  as  a  corp.  sole ; 

(c)  Property  which  would  be  required  on  the  death  of  the  deceased  to  be 

included  in  an  account  under  sect.  38  of  the  Customs  and  Inland 
Bevenue  Act,  1881  (v.  sup.  p.  1403),  '  as  amended  by  sect.  11  of  the 
Customs  and  Inland  Revenue  Act,  1889 '  (v.  sup,  p.  1403),  if  those 
sections  were  herein  enacted  and  extended  to  real  propeiiy  as  well 
as  personal  property,  and  the  words  *  voluntary '  and  *  voluntarily,* 
ana  a  reference  to  a  '  volunteer '  were  omitted  therefrom ;  and 

(d)  Any  annuity  or  other  interest  purchased  or  provided  by  the  deceased, 

either  by  himself  alone,  or  in  concert,  or  by  arrangement  with  any 

other  person,  to  the  extent  of  the  beneficial  interest  accruing  or 

arising  by  survivorship  or  otherwise  on  the  death  of  the  deceased." 

By  sect.  22,  (/)  the  expression  '*  property  passing  on  the  death  "  includes 

property  passing  either  immediately  on  the  death  or  after  any  interval, 

either  certainly  or  contingently,  and  either  originally  or  by  way  of  sub^ 

stitutive  limitation,  and  the  expression  '*  on  the  death  "  includes  at  a  period 

ascertainable  only  by  reference  to  the  death. 

By  the  Finance  Act,  1896  (59  &  60  Y.  c.  28),  property  is  not  to  be  deemed 
to  '*  pass  **  (see  sect.  14)  to  a  settlor  who  bein^  in  possession  a«  tenant  for  lifcj 
becomes  by  failure  of  intermediate  limitations  entitled  to  the  immediate 
reversion,  or  to  an  absolute  power  of  disposition,  or  fsee  sect.  15)  to  a  person 
who  has  alienated  during  the  life  of  another  and  to  wnom,  in  his  lifetime,  the 
property  reverts. 

Sectiim  2  (1),  Clause  a.1— In  Re  Scott,  (1901)  1  Q.  B.  228,  C.  A, ;  (1900)  1 
Q.  B.  372,  it  was  held  that  real  estate  devised  by  a  father  to  his  son,  who 
died  in  his  lifetime  but  left  a  child,  so  that  the  devise  did  not  lapse,  but  took 
effect  under  sect.  33  of  the  Wills  Act,  was  chargeable  with  estate  duty  as 
being  (1)  property  of  which  the  son  was  *'comx)etent  to  dispose"  within 
(a)  or  (2)  by  tne  terms  of  sect.  33. 

— Clause  6.] — ^Where  father  and  son,  tenant  for  life  and  tenant  in  tail,  dis- 
entailed and  resettled  and  then  mortgaged,  only  the  equity  of  redemption 
passed  on  the  father's  death  to  the  son  and  estate  duty  was  payable  on  that 
only:  Earl  Cowley  v.  L  B.  C,  (1899)  A,  C.  198,  H.  L.  (reversing  0.  A., 
(1898)  1  Q,  B.  355); 

— but  no  deduction  was  allowable  in  respect  of  an  annuity  to  the  son 
reserved  by  the  resettlement  and  ceasing  on  tne  death  of  the  father :  8,  C, 

And  see  Re  Townsend,  (1901)  2  K.  B.  331. 

— Clauses  h  and  c] — Where  the  tenant  for  life  surrenders  his  life  interest 
to  the  remainderman  to  the  intent  that  it  may  merge,  and  dies  more  than 
twelve  months  after  such  surrender  the  property  does  not  pass  within  sect.  2, 
sub-sect.  1  (b),  and  estate  duty  is  not  payable  by  the  remainderman  under  the 
Act:  A.  a.  V.  Beech,  (1899)  A.  C.  53,  H.  L. ;  (1898^  2Q.  B.  147,  C.  A. ;  and 
(as  sect.  38  of  the  Customs  and  Inland  Bevenue  Act,  1881,  relates  only  to 
property  which  subsisting  at  the  death  of  the  deceased)  the  same  result 
followed  even  though  the  tenant  for  life  who  so  surrendered  died  within  the 
twelve  months:  A.  0.  v.  De  Preville,  (1900)  1  Q.  B.  223,  0.  A.  reversing 
8.  C,  (1899)  2  Q.  B.  238.  But  now  by  the  Finance  Act,  1900  (63  V.  c.  7), 
s.  11,  sub-sect.  1,  '^  in  the  case  of  every  person  dying  after  the  31st  March,* 
1900,  property  whether  real  or  personal  in  which  the  deceased  person  or  any 
other  person  had  an  estate  or  mterest  limited  to  cease  on  the  death  of  the 
deceased  shall,  for  the  purpose  of  the  Finance  Act,  1894,  and  the  Acts 
amending  that  Act,  be  deemed  to  pass  on  the  death  of  the  deceased,  notwith- 
standing that  that  estate  or  interest  has  been  surrendered,  assured,  divested, 
or  otherwise  disposed  of,  whether  for  value  or  not,  to  or  for  the  benefit  of 
any  person  entitled  to  an  estate  or  interest  in  remainder  or  reversion  in  such 
property,  unless  that  surrender,  assurance,  divesting,  or  disposition  was  hond 
fide  made  or  effected  twelve  months  before  the  death  of  tne  deceased,  and 
hond  fide  possession  and  enjoyment  of  the  property  was  assumed  thereunder 
immediately  upon  the  surrender,  assurance,  divesting,  or  disposition,  and 
thenceforward  retained  to  the  entire  exclusion  of  the  person  who  had  the 
estate  or  interest  limited  to  cease  as  aforesaid,  and  of  any  benefit  to  him  by 
contract  or  otherwise." 
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— Clatue  (c).]— Under  a  deed  of  gift  reserying  a  rent-charge  to  the  donor 
and  oontaimng  a  covenant  by  the  donee  to  pay  the  donor's  debts  and  a  con- 
ditional power  of  revocation,  estate  duty  is  payable  upon  the  whole  pro^rty 
comprised  in  the  deed  as  property  passing  upon  the  death  of  the  donor  within 
sects.  1,  2,  sub-sect,  (c) :  Harl  Greyy.  A.  C?.,  (1900)  A.  C.  124,  H.  L. ;  (1898) 
2  Q.  £.  534,  G.  A. 

— Clause  ((f).] — A  life  policy,  effected  on  marriage,  and  settled  by  the 
assured  on  the  usual  trusts,  is  an  interest  *'  purchased  or  provided  by  tiie 
deceased "  within  the  meaning  of  the  clause  \  A,G,y,  Dobrtey  (1900)  1  Q.  £.  442. 

Property  out  of  United  Kingdom.]— By  sect.  2,  sub-sect.  2,  "  Property 
passing  on  the  death  of  the  deceased  when  situate  out  of  the  United  Kingdom, 
shall  TO  induded  only,  if,  under  the  law  in  force  before  the  passing  of  this 
Act,  legacy  or  succession  dutjr  is  payable  in  respect  thereof,  or  would  be  60 
payable  but  for  the  relationsmp  of  the  person  to  whom  it  passes.'* 

As  to  the  liability  of  property  situate  out  of  the  United  Kingdom  to 
succession  and  legacy  duty,  v.  sup.  Vol  I.  p.  240,  and  in  particular  Wallaos 
V.  ^.  6^.,  1  Ch.  1 ;  A.G.Y.  Campbell,  L.  E.  6  H.  L.  624 ;  Be  Cigala's  TrtuU, 
7  Ch.  D.  351 ;  A.  G.  v.  Jewish  Colonisation  Assoc.,  (1900)  2  Q.  £.  556;  (1901) 
1  K.  B.  123,  0.  A. 

As  to  property  situate  out  of  the  United  Kingdom,  v.  A,  G,  v.  Suddey,  sup, 
p.  1401 ;  Stern'v.  Beg,,  sup,  p.  1401. 

Property  held  by  Deceased  as  Trustee.]— By  sect.  2,  sub-sect.  3,  "  Pro- 
perty passing  on  the  death  of  the  deceased  shall  not  be  deemed  to  include 
property  hela  by  the  deceased  as  trustee  for  another  person,  under  a  disposition 
not  made  by  the  deceased,  or  under  a  disposition  made  by  the  deceased  more 
than  twelve  months  before  his  death  where  possession  and  enjoyment  of  the 
property  was  bond  fide  assumed  by  the  beneficiary  immediately  upon  the 
creation  of  the  trust,  and  thenceforward  retained  to  the  entire  exclusion  of 
the  deceased  or  of  any  benefit  to  him  by  contract  or  otherwise." 

Exception  for  Transactions  for  Money  Consideration.]— By  sect.  3, 

*'  (1.)  Estate  duty  shall  not  be  payable  in  respect  of  property  passing  on  the 
death  of  the  deceased  by  reason  only  of  a  bond  fide  purchase  from  the  jierson 
under  whose  disposition  the  property  passes,  nor  in  respect  of  the  falling  into 
possession  of  the  reversion  on  any  lease  for  lives,  nor  in  respect  of  the  deter- 
mination of  any  annuitv  for  lives,  where  such  purchase  was  made,  or  such 
lease  or  annuity  granted,  for  full  consideration  in  money  or  money's  worth 
paid  to  the  vendor  or  grantor  for  his  own  use  or  benefit,  or  in  the  case  of  a 
lease  for  the  use  or  benefit  of  any  person  for  whom  the  grantor  was  a  trustee. 

*'  (2.)  Where  any  such  purchase  was  made,  or  lease  or  Annuity  granted, 
for  partial  consideration  in  money  or  money's  worth  paid  to  the  vendor  or 
grantor  for  his  own  use  or  benefit,  or  in  the  case  of  a  lease  for  the  use  or 
benefit  of  any  person  for  whom  the  grantor  was  a  trustee,  the  value  of  the 
consideration  snail  be  allowed  as  a  deduction  from  the  value  of  the  property 
for  the  purpose  of  estate  duty." 

The  expression  **  money  or  money's  worth  " — *'  words  whioh  seem  to  have 
been  selected  for  the  purpose  of  excluding  the  consideration  of  marriage," 
per  Lord  Westbury,  £.  C. :  Floyer  v.  Baruces,  2  De  G.  J.  &  8.  306 ;  and  see 
A,G,  V.  Bathdonell,  32  L.  B.  Ir.  574, — is  to  be  found  in  the  Succession  Duty 
Act  (16  &  17  y.  c.  51,  s.  17),  and  receives  a  like  construction  under  this 
Act :  A.  G.  y.  Dobree,  (1900)  1  Q.  B.  442. 

A  transaction  by  which  an  annuity  chargeable  on  one  part  of  an  estate  is 
released  as  to  that  part,  and  charged  on  another  part  of  the  same  estate,  is 
not  a  grant  of  an  annuity  for  money's  worth  within  the  section :  ^.  6^.  v. 
Smith'Marriott,  (1899)  2  Q.  B.  595. 

A  transaction  which  is  in  substance  a  family  arrangement  is  not  a 
** purchase"  within  the  section :  A,  G,  v.  Hawkins,  (1901)  1  K.  B.  285. 

Settled  Property.]— By  the  Finance  Act,  1894  (57  &  58  V.  c.  30)  s.  6, 
sub-s.  2,  ''if  estate  duty  has  already  been  paid  in  rospect  of  any  settied 
property  since  the  date  of  the  settlement,  the  estate  duty  shall  not,  nor  shall 
anj  of  the  duties  mentioned  in  the  fifth  paragraph  of  the  First  Schedule  to 
this  Act,"  V,  sup,  p.  1404,  "  be  payable  in  respect  thereof,  until  the  death  of  a 
person  who  was  at  the  time  of  his  death  or  had  been  at  any  time  during  the 
continuance  of  the  settlement  competent  to  dispose  of  such  property."         ' 
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By  Bub-sect.  1  of  this  seddon  the  settlement  estate  duty  {v,  in/,  p.  1413) 

is  impoaed,  but  this  sub-section  is  not  confined  to  that  duty,  but  is  of  general 
applicatdon:  Freeth,  114. 

By  sect.  22  (1)  (i)  the  expression  **  settlement "  means  any  instrument, 
whether  relating  to  real  property  or  personal  property,  Tirhich  is  a  settlement 
within  the  meaning  of  sect.  2  of  the  Settled  JJand  Act,  1882,  or  if  it  related 
to  real  property,  would  be  a  settlement  within  the  meaning  of  that  section, 
and  includes  a  settlement  effected  by  a  parol  trust.  As  to  the  definition  of 
"  settlement"  in  the  Settied  Land  Act.  1882,  v.  in/,  p.  1813. 

Where  the  owner  of  a  reversion  during  the  life  of  the  tenant  for  life  settles 
the  reyersion  reserving  a  life  interest  to  himself,  estate  duty  becomes  payable 
on  his  death  under  the  concluding  words  of  the  sub-section,  although  such 
duty  was  previously  paid  on  the  death  of  the  first  tenant  for  life :  A,  0,y. 
Hay,  (1899)  2  Q.  B.  245. 

By  the  Einance  Act,  1898  (61  &  62  Y.  c.  10),  s.  5,  sub-s.  2  of  the  Finance 
Act,  1894,  is  to  be  read  and  have  e£fect  as  if  the  following  words  had  been 
inserted  at  the  end  thereof,  *'  and  who  (if  on  his  death  subsequent  limitations 
under  the  settlement  take  effect  in  respect  of  such  property)  was  sui  juris  at 
the  time  of  his  death,  or  had  been  sui  juris  at  any  time  while  so  competent 
to  dispose  of  the  property." 

The  marginal  note  to  this  amending  enactment  is  as  foUows:  ''  Persons 
•not  9ui  juris  not  to  be  deemed  competent  to  dispose  for  the  purpose  of 
breaking  settlements,"  and  the  enac£nent  itself  seems  to  be  designed  to 
meet  the  case  of  an  appointment  by  an  infant,  see  Re  D*Angibau,  Id  Ch.  D. 
228,  C.  A.,  V,  sup.  p.  9b9. 

By  sub-sect.  3,  *'  In  the  case  of  settled  property,  where  the  interest  of  any 
person  under  the  settlement  fails  or  determines  by  reason  of  his  death  before 
it  beoomes  an  interest  in  possession,  and  subsequent  limitations  under  the 
settlement  continue  to  subsist,  the  property  shall  not  be  deemed  to  pass  on 
his  death." 

Where  property  of  the  wife  is  settled  on  marriage  on  the  usual  trusts, 
including  a  hfe  mterest  to  the  husband,  and  he  predeceases  her  without 
issue,  the  *'  subsequent  limitations  under  the  settlement  continue  to  subsist " 
on  his  death  within  the  meaningof  this  sub-sect.  3,  and  estate  duty  is, 
therefore,  not  payable:  A.  G,y,  Wood,  (1897)  2  Q.  B.  102. 

By  sub-sect.  5,  lands  or  chattels  settled  inalienably  by  Act  of  Parliament 
or  royal  grant  are  excepted  from  the  provisions  of  the  Act,  and  the  property 
passing  on  the  death  of  any  person  in  possession  of  such  lands  or  chattels  is 
to  be  tne  interest  of  his  successor  and  to  be  valued  for  estate  duty  in  the 
like  manner  as  for  succession  duty. 

Executor  and  other  Persons  acconntable.]— By  sect.  8,  sub-s.  3,  ''the 
exor  of  the  deceased  shall,  to  the  best  of  his  knowledge  and  belief, 
specify  in  api)ropriate  accounts  annexed  to  the  Inland  Eevenue  affidavit  all 
the  property  in  respect  qf  which  estate  duty  is  payable  upon  the  death  of  the 
deceased,  and  shall  be  accountable  for  the  estate  duty  in  respect  of  all  per- 
sonal property  wheresoever  situate  of  which  the  deceased  was  competent  to 
dispose  at  his  death,  but  shall  not  be  liable  for  any  duty  in  excess  of  the 
assets  which  he  has  received  as  exor,  or  might  but  for  his  own  neglect  or 
default  have  received." 

By  sect.  22  (d),  the  expression  *'  executor  "  means  the  exor  or  admor  of  a 
dec^ised  person,  and  includes  any  person  who  takes  possession  of  or  inter- 
meddles with  the  personal  property  of  a  deceased  person. 

By  sect.  8,  sub-sect.  4,  **  wnere  property  passes  on  the  death  of  the  de- 
ceased, and  his  exor  is  not  accountable  for  the  estate  duty  in  respect  of 
such  property,  every  person  to  whom  any  property  so  passes  for  any  bene- 
ficial mterest  in  possession,  and  also,  to  tne  extent  of  tne  property  actually 
received  or  disposed  of  by  him,  every  trustee,  guardian,  comnuttoe,  or  other 
person  in  whom  any  interest  in  the  property  so  passing  or  the  management 
thereof  is  at  any  time  vested,  and  every  person  m  whom  the  same  is  vested 
in  possession  by  alienation  or  other  derivative  title  shall  be  accountable  for 
the  estate  duty  on  the  property,  and  shall,  within  the  time  required  by  this 
Act  or  such  later  time  as  the  commrs  allow,  deliver  to  the  commrs  and  verify 
an  aoooont,  to  the  best  of  his^  knowledge  and  belief,  of  the  pro]i>erfy :  Pto- 
'vided  that  nothing  in  this  section  contained  shall  render  a  person  accountable 
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for  duty  who  acts  merely  as  agent  or  bailiff  for  another  person  in  the 
management  of  property. 

Charge  and  Ineidenee  of  Estate  Duty  on  Property.]— By  sect.  9, 

BTib-8.  1,  *'  a  rateable  part  of  the  estate  duty  on  an  estate,  in  proportion  to 
the  value  of  any  property  which  does  not  pass  to  thfi  exor  as  such,  shall  be  « 
first  charge  on  the  property  in  respect  of  which  duty  is  leviable ;  provided 
that  the  property  shall  not  oe  so  chargeable  as  against  a  bond  fide  purchaser 
thereof  for  valuable  consideration  without  notice.*' 

The  sub-section  must  be  construed  with  reference  to  the  law  as  existing  at 
the  time  of  the  passing  of.  the  Act,  and  not  in  accordance  with  the  Land 
Transfer  Act,  1897,  and  therefore  real  estate  devolving  on  the  exor  by  virtue 
of  that  Act  is  property  "which  does  not  pass  to  the  exor  as  such  within 
the  sub-section :  Be  Palmer ^  P,  v.  JRose-Innes,  W.  N.  (00)  9. 

Leaseholds  specifically  bequeathed  being  property  which  by  law  ''passes 
to  the  exor  as  such,"  the  estate  duty  upon  tnem  is  payable  out  of  the 
testator's  general  estate:  He  Calverhouse,  Cook  v.  Culverhouse,  (1896)  2  Ch. 
251 ;  9ecua,  a  fund  appointed  under  a  general  power  of  testamentary  appoint- 
ment: Be  Treasure,  (1900)  2  Ch.  648;  Re  Maddock,  (1901)  2  Ch.  383;  lie 
Power,  W.  N.  (01)  168;  49  W.  B.  678;  not  following  Be  Moore,  M.  v.  M.^ 
(1901)  1  Oh.  691. 

Where  a  testator,  dying  after  the  1st  August,  1894,  covenanted  for  pay- 
ment of  a  sum  after  his  death  to  the  trustees  of  his  son's  settlement,  tSie 
estate  duty  was  payable  out  of  his  estate,  and  not  by  the  covenantees: 
Be  Gray,  G.  v.  (?.,  (1896)  1  Ch.  620. 

Where  shares  of  residue  are  adeemed  pro  ianto  by  advances  made  within 
a  year  from  the  testator^s  death,  the  estate  duty  payable  by  the  beneficiaries 
BO  advanced  must  be  deducted  from  the  amounts  which  they  have  to  bring 
into  accoimt:  Be  Beddington,  (1900)  1  Ch,  771. 

Bepayment  to  JE'xor.]— By  sub-sect.  4,  "if  the  rateable  part  of  the  estate 
duty  in  respect  of  any  property  is  paid  by  the  exor,  it  shall,  where  occasion 
requires,  be  repaid  to  mm  by  the  trustees  or  owners  of  the  property,  but  if 
the  duty  is  in  respect  of  real  property ,  it  may,  unless  otherwise  agreed  upon, 
be  repaid  by  the  same  instalments  and  with  the  same  interest  as  are  in  this 
Act  mentioned."    As  to  effect  of  the  concluding  provision,  see  Freeth,  151. 

Power  to  raise  amount  by  Sale  or  Mortgage,"] — By  sub-sect.-  5,  **  a  person 
authorized  or  required  to  pay  the  estate  duty  in  respect  of  any  property  shall, 
for  the  purpose  of  paying  the  duty,  or  raising  the  amount  of  the  duty  when 
already  paid,  have  power,  whether  the  properiky  Ib  or  is  not  vested  in  him,  to 
raise  the  amount  of  such  duty  and  interest  and  expenses  properly  paid  or 
incurred  by  him  in  respect  thereof,  by  the  sale  or  mortgage  of  or  a  terminable 
charge  on  that  property  or  any  part  thereof." 

Payment  to  Person  having  Limited  Interest.] — By  sect.  9,  sub-sect.  6, 
"  a  person  having  a  limited  interest  in  any  proper^,  who  pays  the  estate 
duty  in  respect  of  that  property,  shall  be  entitled  to  the  like  cnarge,  as  if  the 
estate  duty  in  respect  of  that  property  had  been  raised  by  means  of  a  mort- 
gage to  him." 

A  jointress  is  to  be  treated  as  a  tenant  for  life  of  the  capitalized  value  of 
the  jointure  ascertained  for  the  purpose  of  duty  at  the  same  number  of  years 
purchase  as  that  at  which  the  estate  as  a  whole  is  valued,  and  to  pay  interest 
at  the  rate  actually  paid  until  payment  of  the  duty,  and  therei^r  to  keep 
down  the  interest  at  the  rate  at  which  the  amount  of  the  capitalized  value 
could  be  raised  by  mortgage  of  the  estate :  Be  Parker-Jervis,  Salt  v.  Locker, 
(1898)  2  Ch.  643. 

The  charge  under  this  sub- section  was  held  not  to  extend  to  expenses 
incuired  in  settling  the  amoimt  of  the  duty :  Be  Laurie,  W.  N.  (98)  136  (Sc.) ; 
25  Bettie,  636. 

Payment  out  of  Capital  Money,] — By  sect.  9,  sub-sect.  7,  any  money  arising 
from  the  sale  of  property  comprised  in  a  settlement,  or  held  upon  trust  to 
lay  out  upon  the  trusts  of  a  settlement,  and  capital  money  arising  under  the 
Settied  Land  Act,  1882,^  may  be  expended  in  naying  any  estate  duty  in  respect 
of  property  comprised  in  the  settiement  and  laid  out  upon  the  same  trusts. 

Certifloate  of  Commiflsionere.]— By  sect  9,  sub-sect.  2,  it  is  provided 
that  the  commissioners  shall  grant  a  certificate  of  the  estate  duty  paid 
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in  respect  of  the  property,  specifying  the  debts  and  incumbrances  allowed, 
and  the  lands  or  other  subjects  of  property ;  and,  by  sub-sect.  3  (subject  to 
any  repayment  of  estate  duty),  the  certificate  is  to  be  concluaiye  eyidence 
that  the  amount  of  duty  named  therein  is  a  first  charge  on  the  property 
after  the  debts  and  incumbrances  allowed. 

Ajtporiionment  of  I>M<y.]— By  sect,  14,  **  (1.)  In  the  case  of  property  which 
does  not  pass  to  the  executor  as  such,  an  amount  equal  to  the  proper  rateable 
part  of  the  estate  duty  maybe  recoyered  by  the  person,  who  being  authorized 
or  required  to  pay  the  estate  duty  in  respect  of  any  property  hf^  paid  such 
duty,  from  the  person  entitled  to  any  sum  charged  on  sucn  property  (whether 
as  capital  or  as  an  annuity  or  otherwise),  under  a  disposition  not  containing 
any  express  proyision  to  the  contrary. 

•*  (2.  J  Any  dispute  as  to  the  proportion  of  estate  duty  to  be  borne  by  any 
property  or  person,  may  be  determined  upon  application  by  any  person 
interested  in  manner  directed  by  Bules  of  Court,  either  by  the  High  Court 
or,  where  the  amount  in  dispute  is  less  than  50^.,  by  a  county  court  for  the 
county  or  place  in  which  tne  person  recoyering  the  same  resides,  or  the 
property  in  respect  of  which  the  duty  is  paid  is  situate.'*  For  forms  of 
application,  see  D.  C.  F.  1245  tt  aeq, 

'  *  (3.)  Any  person  from  whom  a  rateable  part  of  estate  duty  can  be  recoyered 
under  this  section  shall  be  bound  by  the  accounts  and  yaluations  as  settled 
between  the  person  entitled  to  recoyer  the  same  and  the  commrs." 

Sub-sect.  1  has  no  reference  to  the  incidence  of  the  estate  duty,  but  is 
intended  for  the  protection  of  the  exor  or  other  person  who  is  called  upon  to 
pay  the  duty,  by  givins  him  a  right  to  recoupment :  Wade  y.  Wade^  (1898) 
2  Ch.  276.  Accordingly,  where  a  policy  was  assigned  on  trust  to  raise  a 
specified  sum  out  of  tiie  policy  moneys  the  estate  duty  on  the  whole  fund 
was  payable  out  of  the  balance  remaining  after  payment  of  the  sum :  8.  C. 

And  as  between  specific  and  residuary  appomtoes,  the  sum  appointed  to 
the  former  being  ''charged  on  the  property"  within  sub-sect.  1,  the  duty 
must  be  borne  pari  passu :  Be  Countess  of  Or/ord,  Cartwright  y.  Due  Del 
Baho,  (1896)  1  Oh.  267. 

The  limitation  of  a  jointure  to  be  paid  '*  without  any  deduction  whatsoeyer 
except  in  respect  of  mcome  tax  "  is  an  **  express  proyision*'  within  subr 
sect.  1 :  Be  Farker-Jervis,  Salt  y.  Locker,  (1898)  2  Oh.  643. 

Exemptions.] — Sect.  15  exempts  from  duty  any  single  annuity  not 
exceeding  25Z.  purchased  or  proyided  by  the  deceased,  as  therein  stated,  and 
empowers  the  Treasury  to  remit  the  estate  duty,  or  any  other  duty  leyiable 
on  or  with  reference  to  death,  in  respect  of  any  pictures,  prints,  books, 
manuscripts,  works  of  art  or  scientific  collections,  as  appear  to  the  Treasury 
to  be  of  national,  scientific,  or  historic  interest,  and  to  be  giyen  or  bequeathed 
for  national  purposes,  or  to  any  uniyersity,  or  to  any  county  council  or 
municipal  corp.,  and  Uie  property  so  exempted  is  not  to  be  aggregated  with 
any  other  property  for  fixmg  the  rate  of  duty.  There  are  aSao  exemptions 
in  respect  of  (a)  certain  pensions  or  annuities  payable  by  the  goyemment  of 
British  India  to  the  widow  or  child  of  any  deceased  officer,  and  (b),  in  respect 
of  any  adyowson  or  church  patronage  which  would  haye  been  free  from 
succession  duty  under  sect.  24  of  the  Succession  Duty  Act,  1853. 

CoUectioii  and  Eecovery  of  DntyO^By  sect.  6,  sub-sect.  1,  the  estate 
duty  is  to  be  a  stamp  duty  collected  and  recoyered  as  therein  mentioned. 

By  sub-sect.  2,  "  the  exor  of  the  deceased  shall  pay  the  estate  duty  in 
respect  of  all  personal  property  (wheresoeyer  situate)  of  which  the  deceased 
was  competent  to  dispose  at  his  death,  on  deliyeiin^  the  Inland  Beyenue 
affidayit,  and  may  pay  in  like  manner  the  estate  duty  m  respect  of  any  other 
property  passine  on  such  death  which  by  yirtue  of  any  testamentary  dis- 
position of  the  aeceased  is  under  the  control  of  the  exor,  or  in  the  case  of 
property  not  imder  his  control,  if  the  persons  accountable  for  the  duty  ia 
respect  thereof  request  him  to  make  such  payment." 

By  sub-sect.  5,  **  eyery  estate  shall  include  all  income  accrued  upon  the 
property  included  therein  down  to  and  outstanding  at  the  date  of  the  death 
of  the  deceased." 

By  sub-sect.  7,  **the  duty,  which  is  to  be  collected  upon  an  Inland 
Beyenue  affidayit  or  account,  shall  be  due  on  fche  deliyery  thereof,  or  on  the 
expiration  of  six  months  from  the  death,  whicheyer  first  happens." 
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By  the  Finance  Act,  1696  (59  ft  60  Y.  c.  28),  s.  18,  simple  interest  at  the 
rate  of  3  p.  c.  per  ann.  without  deduction  for  income  tax  is  payable  upon  all 
estate  duty  from  the  date  of  the  death  of  the  deceased,  or,  where  the  duty  is 
payable  by  instalments,  or  becomes  due  at  any  date  later  than  six  months 
after  the  death,  from  the  date  at  which  the  first  instahnent  or  the  duty 
becomes  due,  and  is  recoyerable  in  the  same  manner  as  if  it  were  part  of  the 
duty. 

Value  of  Property  for  pnrposes  of  Estate  Duty  J— By  sect.  7,  sub-sect.  1 , 

'*  in  determining  the  value  of  an  estate  for  the  purpose  of  estate  duty  allowance 
shall  be  made  for  reasonable  funeral  expenses  and  for  debte  and  incum- 
brances ;  but  an  allowance  shall  not  be  made — 

(a)  for  debte  incurred  by  the  deceased,  or  incumbrances  created  by  a 

disposition  made  by  the  deceased,  unless  such  debte  or  incumbrances 
were  incurred  or  created  bond  fide  for  full  consideration  in  money  or 
money's  worth  wholly  for  the  deceased's  own  use  and  benefit  and 
take  effect  out  of  his  interest,  nor 

(b)  for  any  debt  in  respect  whereof  there  is  a  right  to  re-imbursement 

from  any  other  estate  or  person,  unless  such  re-imbursement  cannot 
be  obtained,  nor 

(c)  more  than  once  for  the  same  debt  or  incumbrance  charged  upon 

different  portions  of  the  estete ; 
and  any  debt  or  incumbrance  for  which  an  allowance  is  made  shall  be 
deducted  ^m  the  yalue  of  the  land  or  other  subjecte  of  property  liable 
tiiereto." 

Where  by  a  yoluntary  settlement  sums  are  appropriated  to  specific  truste, 
and  the  residue  of  the  settled  fund  is  held  in  trust  for  the  settlor,  such  sums 
are  not  to  be  regarded  as  voluntery  incxmibrances  under  this  sub-section, 
but  as  substentiye  settlemente  and  as  liable  to  the  duty  pro  rata :  Rt  Meyrick^ 
Jf.  y.  Hargreaves,  (1897)  1  Ch.  99 ;  and  a  sum  payable  within  six  months 
from  the  decease  of  a  testetor  to  the  trustees  of  his  son's  settlement  is  not  a 
debt  within  the  section :  Be  Gray,  (1896)  1  Gh.  620. 

Foreign  debts  or  property, "] — By  sect.  7,  sub-sect.  2,  ''  an  allowance  shall  not 
be  made  in  the  first  instaiice  for  debts  due  from  the  deceased  to  persons 
resident  out  of  the  United  TCingdom  (unless  contracted  to  be  paid  in  the 
United  Kingdom,  or  charged  on  property  situate  within  the  United  Kingdom), 
except  out  of  the  yalue  of  any  personal  property  of  the  deceased  situate  out 
of  the  United  Kingdom  in  respect  of  wnich  estate  duty  is  paid ;  and  there 
shall  be  no  repa^rment  of  estete  duty  in  respect  of  any  such  debte,  except  to 
the  extent  to  which  it  is  shown  to  the  satisfaction  oi  the  commrs  that  the 
personal  property  of  the  deceased  situate  in  the  foreign  country  or  Britifili 
possession  in  wnich  the  person  to  whom  such  debte  are  due  resides,  is 
msufficient  for  their  payment." 

By  sub-secto.  3  &  4,  uie  commrs  are  empowered  to  make  an  allowance,  not 
exceeding  5  per  cent,  on  the  yalue  of  the  property,  in  respect  of  additional 
expense  of  admon  incurred  by  reason  of  its  being  situate  out  of  the  United 
Kingdom. 

Valuey  how  estimated,'] — By  sub-sect.  5,  **  the  principal  yalue  of  any  property 
shall  be  estimated  to  be  the  price  which,  in  the  opinion  of  the  commrs,  such 
property  would  fetch  if  sold  in  the  open  market  at  the  time  of  the  deatJi  of 
the  deceased ;  provided  that,  in  the  case  of  any  agricultural  property,  where 
no  part  of  the  principal  yalue  is  due  to  the  expectetion  of  an  increased  income 
from  such  property,  the  principal  yalue  shall  not  exceed  twenty-fiye  times 
the  annual  yalue  as  assessed  under  Schedule  A.  of  the  Income  Tax  Acte,  after 
making  such  deductions  as  have  not  been  allowed  in  that  assessment  and  are 
allowed  under  the  Succession  Duty  Act,  1853,  and  making  a  deduction  for 
expenses  of  management  not  exceeding  6  per  cent,  of  the  annual  yalue  so 
assessed." 

Interest  in  expedavusyJ] — By  sub-sect.  6,  "where  an  estete  includes  an 
interest  in  expectency,  estete  duty  in  resx>ect  of  that  interest  shall  be  paid, 
at  the  option  of  the  person  accounteble  for  the  duty,  either  with  the  duty  in 
respect  of  the  rest  of  the  estete  or  when  the  interest  falls  into  possession,  and 
if  the  duty  is  not  paid  with  the  estete  duty  in  respect  of  the  rest  of  the  estete. 
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then  (a)  for  the  purpose  of  determining  the  rate  of  estate  duty  in  respect  of 
the  rest  of  the  estate  the  value  of  the  interest  shall  be  its  value  at  the  date  of 
the  death  of  the  deceased ;  and  (b)  the  rate  of  estate  duty  in  respect  of  the 
interest  when  it  falls  into  possession  shall  be  calculated  according  to  its  value 
when  it  falls  into  possession,  together  with  the  value  of  the  rest  of  the  estate 
as  previously  ascertained/' 

sij  sect.  22  (1)  (j),  the  expression  "interest  in  expectancy"  includes  an 
estate  in  remainder  or  reversion  and  every  other  future  interest,  whether 
vested  or  contingent,  but  does  not  include  reversions  expectant  upon  the 
determination  of  leases. 

Benefit  accruing  by  CM««r,]— By  sub-sect.  7,  "the  value  of  the  benefit 
accruing  or  arising  £rom  the  cesser  of  an  interest  ceasing  on  the  death  of  the 
deceased  shall — 

(a)  if  the  interest  extended  to  the  whole  income  of  the  property,  be  the 

nrindpal  value  of  the  propertv ;  and 

(b)  if  the  interest  extended  to  less  than  the  whole  income  of  the  property, 

be  the  principal  value  of  an  addition  to  the  property  equal  to  the 

income  to  which  the  interest  extended." 
On  the  cesser  of  an  annuity  charged  on  land  the  full  principal  value  must 
be  taken  notwithstanding  that  by  reason  of  a  subsequent  charge  then  coming 
into  effect,  the  owner  of  the  land  does  not  get  the  full  benefit  of  the  cesser : 
Ld,  Advocate  v.  Madachlan,  (Sc.)  1  Fraser,  917 ;  W.  N.  (00)  104. 

Aggregation  of  property  to  form  one  estate  for  purpose  of  estate  dvJtyJ] — By 
sect.  4,  "  for  determining  the  rate  of  estate  duty  to  oe  paid  on  any  property 
passing  on  the  death  of  the  deceased,  all  property  so  passing  in  respect  of 
which  estate  duty  is  leviable  shall  be  aggregated  so  as  to  form  one  estate, 
and  the  duty  shall  be  levied  at  the  proper  graduated  rate  on  the  principal 
value  thereof : 

"  Provided  that  any  property  so  passing,  in  which  the  deceased  never  had 
an  interest,  or  which  under  a  disposition  not  made  by  the  deoecwed  passes 
immediately  on  the  death  of  the  deceased  to  some  person  other  than  the  wife 
or  husband  or  a  lineal  ancestor  or  lineal  descendant  of  the  deceased,  shall 
not  be  aggregated  with  any  other  jproperty  but  shall  be  an  estate  by  itself, 
and  the  estate  duty  shall  be  levied  at  the  proper  graduated  rate  on  the 
principal  value  thereof ;  but  if  any  benefit  under  a  disposition  not  made  by 
the  deceased  is  reserved  or  given  to  the  wife  or  husband  or  a  lineal  ancestor 
or  lineal  descendant  of  the  deceased,  such  benefit  shall  be  aggregated  with 
property  of  the  deceased  for  the  purpose  of  determining  the  rate  of  estate 
duty."    As  to  the  effect  of  this  section  see  Freeth,  107  et  9eq» 

Sates  of  Estate  Duty.]— By  sect.  17  of  the  Act  of  1894,  as  amended  by 
sect.  17  of  the  Act  of  1896,  "  the  rates  of  estate  duty  shall  be  according  to 
the  following  scale : — 


4 

msn  the  Prind^  Yaliie  of  the  Estate 

At  the  Bate  per  cent,  of 

Exceeds- 

£                                   £ 
-    100  and  does  not  exceed   500 

One  pound. 

- 

-    500 

„        1,000 

Two  pounds. 

- 

-1,000 

„       10,000 

Three  pounds. 

- 

10,000 

„      25,000 

Four  pounds. 

- 

25,000 

„       50,000 

Four  pounds  ten  shillings. 

- 

50,000 

„      75,000 

Five  pounds. 

• 

75,000 

„     100,000 

Five  pounds  ten  shillings. 

- 

100,000 

„     150,000 

3ix  pounds. 

- 

150,000 

„     250,000 

3ix  pounds  ten  shillings. 

• 

250,000 

„     500,000 

Seven  pounds. 

- 

500,000 

1,000,000 

Seven  pounds  ten  shillings. 

" 

1,000,000      • 

•        ^ 

•        "        " 

Eight  pounds. 

The  rate  of  the  settlement  estate  duty  where  the  property  is  settled  shall 
be  1  per  cent."    Ptovided  that  where  the  principal  value  of  an  estate 
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comprises  a  fraction  of  lOOZ.  in  excess  of  100/.,  or  of  any  multiple  of  100/., 
such  fraction  shall  be  excluded  from  the  value  of  the  estate  for  the  puroose 
of  determining  both  the  rate  and  the  amount  of  duty,  except  that  where 
the  principal  value  of  the  estate  exceeds  100/.  and  does  not  exceed  200/.  the 
duty  shall  be  1/. 

Exceptions  and  SaTingS. — W?iere  duty  previoiuly  paid,"] — By  sect.  21, 
sub-sect.  1,  estate  duty  is  not  to  be  payable  on  the  death  of  a  deceased 
person  in  respect  of  personal  property  settled  by  a  will  or  disposition  made 
oy  a  person  dying  before  2na  August,  1894,  in  respect  of  wnich  projierty 
any  duty  mentioned  in  paragraphs  1  and  2  of  the  First  Schedule  to  the 
Act,  V.  9up,  p.  1404,  or  the  duty  payable  on  any  representation  or  inventory 
under  any  Act  in  force  before  the  Customs  and  Inland  Bevenue  Act,  1881, 
has  been  paid  or  is  payable,  **  unless  in  either  case  the  deceased  was  at  the 
time  of  his  death,  or  at  any  time  since  the  will  or  disposition  took  effect  had 
been,  competent  to  dispose  of  the  property.*' 

A  settlement  and  a  will  executing  a  general  power  of  appointment  con- 
tained in  the  setUement  together  constituted  one  **  disposition "  within  the 
sub-section,  and  probate  duty  on  the  property,  deducting  an  outstanding 
life  interest  havine;  been  paid  by  the  exors  of  the  will,  estate  duty  was  not 
payable  when  the  life  dropped  on  the  value  on  which  probate  duty  had  been 
paid  (nor,  semble,  per  Higby,  L.  J.,  approved  in  /.  B,  C.  v.  Priestley^  (1901^ 
A.  0.  208,  H.  L.,  on  the  value  of  the  life  interest) :  A,G,y.  Dodington,  (1897) 
2  a  B.  373,  C.  A. 

And  duty  paid  on  the  death  of  a  wife  on  her  disposable  interest  under  a 
settlement  under  which  her  husband  was  tenant  for  me,  was  held  to  exempt 
the  settied  property,  under  sect.  5,  sub-sect.  2  (v.  8u/7.  p.  1406)  from  duty  until 
the  death  of  a  person  competent  to  dispose  of  the  property  should  occur : 
i.  B.  C.  V.  Pritstley,  sup. 

Where  interest  in  expectancy  already  dealt  with,] — By  sub-sect.  3,  where  an 
interest  in  expectancy  in  any  property  has,  before  2nd  August,  1894,  been 
bond  fide  sold  or  mortgaged  for  full  consideration  in  money  or  money's  worth, 
no  otner  duty  on  such  property  is  to  be  payable  by  the  purchaser  or  mort- 
gagee when  the  interest  falls  into  {>ossession,  than  would  have  been  payable 
if  the  Act  had  not  passed ;  and  in  the  case  of  a  mortgage,  any  higher  duty 
payable  by  the  mortgagor  is  to  rank  as  a  charge  subsequent  to  that  of  the 
mortgagee.  This  exemption  is  in  favour  of  purchaser  or  mortgagee,  not 
vendor  or  mortgagor:  Be  Vernon,  (1901)  1  K.  B.  297. 

Husband  and  Wife  successively  entitled  to  Income.'] — By  sub-sect.  5,  "where 
a  husband  or  wife  is  entitled,  either  solely  or  jointiy  with  the  other,  to  the 
income  of  any  property  settied  by  the  other  under  a  disposition  which  has 
taken  effect  before  2nd  August,  1894,  '*  and  on  his  or  her  death  the  survivor 
becomes  entitled  to  the  income  of  the  propertv  settled  by  such  survivor, 
estate  duty  shall  not  be  payable  in  respect  of  that  property  until  the  death  of 
the  survivor." 

This  sub-section  does  not  apply  where  the  survivor  of  husband  and  wife 
becomes  entitied  not  merely  to  the  income  but  to  the  corpus  of  the  property 
settied:  A.  O,  v.  Strange,  (1898)  2  Q.  B.  39,  C.  A. 

General  Provirions.— -4^^/  from  Commissioners.]— By  sect.  10,  a  right 
of  appeal  to  the  High  Court  is  given  to  persons  aggrieved  by  decisions  of  the 
Commissioners  as  to  duty :  see  Jb'reeth,  153  et  seq. 

Potters  of  Commissioners.] — ^In  addition  to  provisions  already  noticed  pro- 
visions are  made  as  follows : — 
— Sect.  11  as  to  release  of  persons  paying  estate  duty :  Freeth,  156  et  seg. 
— Sect.  1 2,  as  to  commutation  of  duty  on  interest  in  expectancy :  Freetii,  158. 
— Sect.  13,  as  to  acceptance  of  composition  for  death  duties :  Freeth,  159. 

STnall  Estates.] — By  sect.  16,  special  provisions  are  made  as  to  estates  not 
exceeding  1,000/. :  see  Freeth,  165  et  seg. 

British  Possessions.] — By  sect.  20j  allowance'  is  ta  be  made  in  cases  where 
dutv  becomes  payable  on  property  situate  in  certain  British  possessions;  and 
nothing  in  the  Act  is  to  be  neld  to  create  a  charge  for  estate  duty  on  any 
property  situate  in  a  British  possession,  while  so  situate,  or  to  authorize  the 
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Commrs  to  take  any  proceedings  in  a  British  possession  for  tlie  recoyery  of 
any  estate  duty :  see  Ireeth,  176  e^  seq. 
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Impoiiiion  of  Settlement  EstcOe  Dtdy,']— By  the  Finance  Act,  1894,  s.  5, 
sub-s.  1,  ''where  property  in  respect  of  which  estate  duty  is  leviable  is 
settled  by  the  will  of  tne  deceased,  or  havinff  been  settled  by  some  other  dis* 
position  passes  under  that  disposition  on  the  death  of  the  deceased  to  some 
person  not  competent  to  dispose  of  the  property,  (a)  a  further  estate  duty 
(called  settlement  estate  duty)  on  the  princi{>al  value  of  the  settled  property 
shall  be  levied  at  the  rate  nereinafter  specified,  except  where  the  onl^  life 
interest  in  the  property  after  the  death  of  the  deceased  is  that  of  a  wife  or 
husband  of  the  deceased ;  but  (b)  during  the  continuance  of  the  settlement 
the  settlement  estate  dt.ty  shall  not  be  payable  more  than  once." 

By  sect.  17,  "  the  rate  of  the  settlement  estate  duty  where  the  property  is 
settled  shall  be  one  per  cent." 

By  sect.  21,  sub-sect.  4,  **  the  settlement  estate  duty  of  one  per  cent,  shall 
not  oe  payable  in  respect  of  property  settled  by  a  disposition  wnich  has  taken 
effect  before  "  2nd  August,  1894. 

By  sect.  6,  sub-sect.  4,  any  person  paying  the  settlement  estate  duty  on 
property  is  empowered  to  deduct  the  ad  valorem  stamp  duty  (if  any)  charged 
on  the  settlement  in  respect  of  the  property. 

Having  regard  to  the  definition  of  "settlement"  contained  in  the  Act 
{v.  sup,  p.  1407),  this  duty  is  payable  on  property  set  apart  to  provide  for  an 
annuity  to  A.,  and  subject  thereto  given  to  B.,  and  to  raise  portions  for 
children  on  the  death  of  their  parent:  A,  G,  v.  Owen;  A,  O.y,  Couhon^ 

(1899)  2  a  B.  253 ;  and  see  Re  St.  Albans  (Z?.),  (1900)  2  Ch.  873. 
Property  contingently  settled  is  liable  to  the  duty  although  the  contingency 

may  never  arise:  A,  O.  y,  Fairleyy  (1897)  1  Q.  B.  698  (where  the  possioility 
of  accruer  over  of  shares  of  beneficiaries  in  the  event  of  their  death  under 
twenty-one  was  held  sufficient  to  impose  the  duty). 

Under  sect.  5,  sub-sect.  1  (a),  the  settlement  estate  duty  is  payable  in 
respect  of  property  which  is  only  contingently  settled :  A,  G.  y.  Clarkson, 

(1900)  1  Q.  B.  156,  C.  A. ;  but  by  the  Finance  Act,  1898  (61  &  62  V.  c.  10), 
s.  14,  it  is  provided  that  *'  where  in  the  case  of  a  death  occurring  after  the 
commencement  of  this  Act  settlement  estate  duty  is  paid  in  respect  of  any 
property  contingently  settled,  and  it  is  thereafter  shown  that  the  contingency 
has  not  arisen  and  cannot  arise,  the  said  duty  paid  in  respect  of  such  property 
shall  be  repaid." 

This  enactment  amounts  to  an  adoption  by  the  legislature  of  the  construction 
put  upon  sect.  5,  sub-sect.  1  (a),  of  the  Act  of  1894  in  -4.  G^.  v.  Fairley,  (1897) 
1  Q.  B.  698;  A.  G.  y.  Clarks<m,  (1900)  1  Q.  B.  156,  0.  A. 

Incidence  of  Settlement  Estate  Duty,"] — ^It  was  held  in  In  re  Webber ^  Grxbble 
V.  W„  (1896)  1  Oh.  914,  that  where  legacies  or  shares  of  residue  are  settled 
hj  will,  the  estate  duty  and  the  setuement  estate  duty  imposed  by  the 
Finance  Act,  1894,  are  not  to  be  borne  by  the  settled  property,  but  must  be 
wholly  borne  by  the  general  residue.  But  now,  by  the  Finance  Act,  1896 
(59  &  60  y.  c.  28),  s.  19  (1),  ''the  settlement  estate  duty  leviable  in  respect 
of  a  legacy  or  other  personal  property  settled  by  the  will  of  the  deceased  shall 
(unless  the  will  contains  an  express  provision  to  the  contrary)  be  payable  out 
of  the  settled  legacy  or  property  in  exoneration  of  the  rest  of  the  deceased's 
estate,"  and  (2)  provision  is  made  for  the  collection  of  such  duty  upon  an 
account  setting  forth  the  particulars  of  the  legacy  or  property :  Re  Webber 
(which  was  diia&pproved  of  as  regards  settlement  estate  duty  by  C.  A.  in  iZe 
Maryon  Wilson,  (1900)  1  CJh.  565;  and  see  Re  SL  Albans  {D,),  (1900)  2  Ch. 
873)  is  now  therefore  overruled  pro  tanto,  but  {sembh)  it  holds  good  as  to 
estate  duty :  Re  Palmer,  P.  v.  Rose-Innes,  W.  N.  (00)  9. 

The  section  is  not  retrospective :  see  Re  Gibbs,  Thome  v.  G.,  (1898)  1  Ch. 
625,  where  it  was  held  that  if  the  testator  dies  after  the  Act  of  1894  and 
before  that  of  1896  (v.  inf)  the  duty  is  still  payable  out  of  residue  in  accord- 
ance with  Re  Webber,  sup. 

As  to  the  application  of  the  section  to  a  case  where  the  settlement  is  not 
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made  by  the  will  of  the  deceased,  but  bv  a  previous  coyenant  entered  into  by 
him,  see  Be  Maryon  Wilson,  (1900)  1  Ch.  565,  C.  A. 

Under  a  covenant  for  payment  at  death  of  a  sum  "without  any  deduction  " 
to  trustees  of  a  settlement,  the  settlement  estate  duty  is  thrown  upon  the 
residuary  estate  of  the  covenantor;  tecus  {semble),  under  a  covenant  for  pay- 
ment simph'cUer :  Be  Maryon  Wilson,  (1900)  1  Cn.  565,  C.  A. 

A  direction  in  a  will  for  payment  out  of  a  specified  fund  of  "  all  duties 
payable  by  law  out  of  "  the  estate  was  held  not  to  amount  to  such  an  express 
provision  as  is  required  by  sect.  19  of  the  Finance  Act,  1896,  in  order  to 
make  settlement  estate  duty  myable  otherwise  than  out  of  the  settled  legacy : 
Be  LewiSy  L.  v.  X.,  (1900)  2  Ch.  176. 

Collection  of  Settlement  Estate  Dwfy.]— By  the  Finance  Act,  1896  (59  &  60  V. 
c.  28),  8.  19,  sub-B.  2,  the  settlement  estate  duty  is  to  be  coUectea  upon  an 
account  setting  forth  the  particulars  of  the  legacy  or  property,  and  delivered 
to  the  Commissioners  by  the  exor  within  six  months  after  the  death,  or 
within  such  further  time  as  the  Commissioners  may  allow. 


FINANOB  ACTS — STTOOBSaiOir  DT7TT. 

Value  of  Beat  Successions  for  Succession  Duty."] — By  the  Finance  Act,  1894, 
B.  18,  '*  (1)  The  value  for  the  purpose  of  succession  duty  of  a  succession  to 
real  property  arising  on  the  death  of  a  deceased  person  shall,  where  the 
successor  is  competent  to  dispose  of  the  property,  be  the  principal  value  of 
the  property,  after  deducting  the  estate  duty  payable  in  respect  thereof  on 
the  said  death  and  the  expenses  if  any  properly  incurred  of  raising  and 
paying  the  same ;  and  the  duty  shall  be  a  charge  on  the  property,  and  shall 
be  payable  by  the  same  instalments  as  are  authorized  by  this  Act  for  estate 
duty  on  real  property,  with  interest  at  the  rate  of  3  p.  c.  per  ann. ;  and  the 
first  instalment  shall  be  payable  and  the  interest  shsdl  begin  to  run  at  the 
expiration  of  twelve  montns  after  the  date  on  which  the  successor  became 
entitled  in  possession  to  his  succession  or  to  the  receipt  of  the  income  and 
profit  thereof ;  and  after  the  expiration  of  the  said  twelve  months  the  pro- 
visions with  respect  to  discount  shall  not  apply. 

**(2)  The  principal  value  of  real  property  for  the  purpose  of  succession 
duty  shall  be  ascertained  in  the  same  manner  as  it  would  be  ascertained 
unaer  the  provisions  of  this  Act  for  the  purpose  of  estate  duty ;  and  in  the 
case  of  any  agricultural  property  where  no  part  of  the  principal  value  is  due 
to  the  expecteition  of  an  increased  income  from  such  property,  the  annual 
value  for  the  purpose  of  succession  duty  shall  be  amvea  at  in  the  same 
nmnner  as  under  the  provisions  of  this  part  of  this  Act  for  the  purpose  of 
estate  duty.'* 

As  to  the  effect  and  meaning  of  the  section,  see  Freeth,  172. 


EFFECT  OF  PROBATE. 

Probate  not  appealed  against  is  conclusive  of  the  factum  and  validity  of  the 
will  as  to  personalty :  Eavergal  v.  Harrison,  7  Beav.  49 ;  Allen  v.  M*Fkerson, 
1  H.  L.  C.  191 ;  Meluish  v.  Milton,  3  Ch.  D.  27,  C.  A. ;  and  in  some  cases, 
as  to  realty,  under  the  Court  of  Pi-obate  Act,  1857 :  sup,  p.  1397 ;  and  now 
for  the  provisions  of  the  Land  Transfer  Act,  1897,  v,  sup,  p.  1397.  As  to  the 
boundary,  &c.  between  the  Probate  and  Chancery  jurisdiction,  see  Thornton 
v.  Curling,  8  Sim.  310;  Campbell  v.  Beaufoy,  Jon.  320;  Finney  y.  Hunt, 
Bradford  v.  Young,  sup,  p.  1397. 

The  Court  of  Chancery  could  entertain  questions  as  to  the  validity  of  the 
execution  of  powers  by  will :  Morgan  v.  Annis,  3  Dr.  &  S.  461. 

If  it  is  suggested  that  the  probate  copy  is  inaccurate,  opportunity  may  be 
given  to  set  this  right :  Eavergal  v.,  Harrison,  7  Beav.  49 ;  and  liie  Court 
will  sometimes  look  at  the  original  will  and  be  guided  by  it  in  its  construc- 
tion :  Be  Harrison,  Turner  v.  Hellard,  30  Ch.  1).  390,  C.  A. ;  Compton  v. 
Bloxham,  2  Col.  201 ;  Oppenheim  v.  Henry,  9  Ha.  802,  n. ;  Manning  v.  Pur- 
cell,  7  D.  M.  &  Q-.  55,  where  erasures  omitted  in  t^e  probate  copy  were 
regarded:  Bemal  v.  5.,  3  My.  &  0.  561,  563;  Be  Cliff* s  TrusU,  (1892)  1  Ch. 
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229  (correcting  UFit  v.  VBaU,  1  P.  Wms.  526,  where  the  Court  looked  at  the 
French  original  as  well  as  the  English  translation  which  was  admitted  to 
probate) ;  Re  Harriscn^  sup,,  where  the  will  was  on  a  printed  form  with 
blanks  not  filled  up :  Thompson  v.  Whitelock,  4  D.  &  J.  490 ;  Re  Pinckard, 
L.  JJ.,  26  March,  1858,  where  the  probate  copy  had  been  mislaid.  But 
there  must  be  special  circumstances :  Oann  v.  Gregory ,  3  D.  M.  &  G.  777 ;  and 
the  probate  cannot  be  treated  as  erroneous :  Taylor  v.  Creagh^  8  Ir.  Ch.  Hep.  281 . 

A  grant  of  admon  obtained  by  suppressing  a  will  which  contained  no  ap- 
pointment of  exors  cannot  be  treated  as  utterly  and  ah  initio  void :  Boxall  y. 
J?.,  27  Ch.  D.  220 ;  distinguishing  Ahram  v.  Cunninghamj  2  Lev.  182. 

Probate  being  granted,  with  cross  lines  in  ink  over  some  legacies,  it  was 
held  they  were  not  part  of  the  will :  Oann  v.  Gregory,  3  D.  M.  &  G.  777. 

As  to  the  principles  on  which  the  Court  supplies  omissions  in  a  will,  and 
that  such  omissions  may  be  supplied  in  case  of  independent  gifts  to  strangers 
as  well  as  of  a  series  of  gifts  to  children  of  the  testator,  or  members  of  a 
class,  see  Mel/or  v.  Daintree,  33  Ch.  D.  198. 

After  foreign  probate,  ancillary  probate  is  granted  here,  and  in  general  to 
the  same  person,  though  not  the  person  entitled  to  the  grant  by  English  law: 
Re  Earl,  L.  E.  1  P.  &  M.  450 ;  Re  Duchesse  d: Orleans,  1  Sw.  &  Tr.  253;  20 
&  21  V.  c.  77,  s.  73,  suj),  p.  1399.  The  foreign  grant  is  conclusive  as  to  the 
will  being  valid  by  the  law  of  the  domicile:  Whicker  v.  Hume,  7  H.  L.  C.  124; 
Re  Smith,  16  W.  K.  1130 ;  precludes  a  case  of  imdue  influence,  &c.  being  set 
up  here :  Miller  v.  James,  L.  R.  3  P.  &  M.  4 ;  and  is  conclusive  as  to  the 
contents :  Enohin  v.  Wylie,  10  H.  L.  Ca.  1.  All  questions  of  testacy  or  in- 
testacy, and  the  construction  of  the  will,  and  the  distribution  and  admon  of 
the  personal  estate,  are  governed  by  the  law  of  the  domicile :  8,  C. ;  A.  G,  v. 
Campbell,  L.  E.  5  H.  L.  524,  530 ;  Bremer  v.  Freeman,  10  Moo.  P.  0.  306 ; 
Crispin  v.  Doglioni,  3  Sw.  &  Tr.  98.  Seciis,  as  to  real  estate  or  chattels  real 
which  will  not  pass  unless  the  formalities  required  by  the  Wills  Act  are 
observed,  although  the  will  is  admitted  to  probate  here :  Pepin  v.  Bruyere, 
(1 900)  2  Ch.  504.  And  as  to  probate  of  the  wills  of  foreigners,  see  Wms.  Exors., 
9th  ed.  296  et  seq.  And  see,  as  to  wills  in  exercise  of  powers,  B'Huart  v. 
Harkness,  34  Beav.  324,  and  cases  there  cited;  Re  Trufort,  Trafford  v. 
Blanc,  36  Ch.  D.  600. 

The  will  of  a  British  subject  made  in  France  and  valid  by  French  law, 
but  not  attested  by  two  or  more  witnesses  as  required  by  the  Wills  Act,  1837, 
even  if  admissible  toprobate  under  s.  1  of  the  Wills  Act,  1861  (Lord  Kings- 
down's  Act,  24  &  25  Y.  c.  114),  will  not,  it  seems,  operate  as  an  execution  of 
a  testamentary  power  of  appointment :  Hummel  v.  H.,  (1898)  1  Ch.  642 ;  Re 
Kirwan's  Trusts,  25  Ch.  D.  373 ;  secus,  where  the  will  is  that  of  a  domiciled 
Frenchman  valid  by  the  French  law,  and  has  been  recognized  as  a  valid  will 
in  the  Probate  Division  in  this  country :  Re  Price,  Tomlin  v.  Latter,  (1900) 
1  Ch.  442;  Pouey  v,Hordern,  (1900)  1  Ch.  492;  but  where  special  formalities 
are  required  by  the  instrument  creating  the  power,  a  will  which  is  valid 
accordmg  to  the  law  of  the  domicil  {e,g,,  an  unattested  French  "  holograph  " 
will),  but  which  does  not  comply  with  the  terms  of  the  power  or  the  require- 
ments of  the  Wills  Act,  will  be  ineffectual :  Barretto  v.  Jottn^r,  (1900)  2  Ch.  339. 

A  will  in  execution  of  a  general  power  of  appointment  takes  effect  according 
to  the  law  of  the  country  of  the  creation  of  the  power:  Re  Megret,  (1901) 

1  Ch.  547 ;  Re  Bald,  76  L.  T.  463 ;  Pouey  v.  Hordem,  sup. 

The  Court  will  not  act  upon  a  will  before  probate :  Hensloe's  Case,  9  Eep. 
38  a ;  Wms.  Exors.  242 ;  and  although  the  assets  are  all  abroad  and  admon 
has  been  granted  there,  it  must  be  obtained  in  England  also :  Enohin  v. 
Wylie,  10  H.  L.  C.  1,  19 ;  Lasseur  v.  Tyrconnel,  10  Beav.  28;  Tyler  v.  Bell, 

2  My.  &  C.  89 ;  Maclean  v.  Dawson,  27  Beav.  21 ;  -fie  Commercial  Bk.,  dkc. ; 
Fernandez  Exors^  Case,  5  Ch.  314  ;  but  see  M^Mahon  v.  Rawlings,  16  Sim.  429. 

Where  the  Probate  Division  has  granted  a  general  probate  of  the  will  of  a 
Scotch  testator,  the  ordinc^  admon  decree  may  be  made  in  the  Ch.  Div. 
without  limiting  it  to  the  ^glish  assets :  Stirling-Maxwell  v.  Cartwright, 
9  Ch.  D.  173. 

Letters  testimonial  sealed  by  the  Supreme  Court  of  the  Colony  of  Victoria, 
setting  forth  verbatim  a  will  of  real  estate  made  in  that  colony,  and  stating 
that  it  had  been  duly  proved,  were  accepted  as  sufficient  proof  for  the  piur- 
poses  of  the  usual  preliminary  judgment  in  a  partition  action:  Waite  v. 
Binghy,  21  Oh.  D.  674, 
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Upon  petition  for  payment  out  of  Conrt  under  a  testamentary  appointment, 
the  Court  declined  to  act  on  the  probate  in  the  Supreme  Court  of  New  Zea- 
land in  the  absence  of  English  probate :  Exp,  Limehotue  Bd,  of  Worka ;  Be 
Vallance,  24  Ch.  D.  177 ;  distinguishing  Be  TootaVs  TrvsU,  23  Ch.  D.  536, 
because  the  Court  of  Shanghai  had  a  special  juiisdiction  as  to  the  property  of 
British  subjects  resident  in  China. 

PABTIBS. 

The  legal  pers.  represve  is  a  necessary  party  to  an  admon  action,  and  an 
exor  Deft  must  have  proved  the  "will :  Penny  v.  WattSy  2  Ph.  149 ;  Simons  v. 
Milman,  2  Sim.  241 ;  Lowry  v.  Fulton,  9  Sim.  104 ;  Cooke  v.  Oittinge,  21  Beav. 
497  ;  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  Cary  v.  HilU,  15  Eq.  79;  BawM 
V.  Morrut  17  Eq.  20;  Barry  v.  Quintan,  21  L.  K.  Ir.  11;  Dowdeswell  v.  Z)., 
9  Ch.  D.  294,  C.  A ;  Be  Leask,  Bichardson  v.  Z.,  65  L.  T.  199. 

Where,  after  judgment  for  admon  of  real  and  personal  estate,  a  subsequent 
will  was  discovered  and  probate  of  the  old  will  recalled,  the  Court,  under  the 
circumstances,  and  in  the  absence  of  opposition,  made  an  order  dismissing 
the  action:  Be  Dean,  D,  v.  Wright,  21  Ch.  D.  581,  C.  A. 

A  decree  for  general  admon  cannot  be  made  in  the  absence  of  a  general 
represve  of  the  estate :  Groves  v.  Lane,  16  Jur.  1061 ;  and  this  rule  is  not 
altered  by  the  Jud.  Acts :  Dowdeswell  v.  D.,  9  Ch.  D.  294,  C.  A. 

And  a  suit  for  protecting  the  estate  until  probate  and  also  for  administer- 
ing the  estate,  was  irregular  and  demurrable :  Bawlings  v.  Lambert,  1  J.  & 
H.  458;  Overington  v.  Ward,  34  Beav.  175;  but  see  Tempest  v.  Camoys,  35 
Beav.  201 ;  and  an  originating  summons  by  a  creditor  of  an  intestate  married 
woman  against  her  husband  who  had  not  proved  the  will,  was  held  entirelv 
bad :  Be  leask,  Richardson  v.  L.,  W.  N.  (91)  159 ;  65  L.  T.  199. 

The  suit  cannot  be  sustained  or  continued  against  the  admor  of  the 
testator's  exor  alone:  Barber  v.  Walker,  15  W.  B.  728;  but  may  (without 
leave  of  the  Probate  Division)  be  maintained  against  an  admor  ad  litem. :  Be 
Toleman,  (1897)  1  Ch.  866,  sup,  p.  1398 ;  secus,  a  suit  to  establish  title  as  next 
of  kin :  Dowdeswell  v.  D,,  9  Ch.  D.  294,  C.  A.  - 

The  exor  fully  represents  the  estate  for  the  purposes  of  an  action  by 
creditors,  and  a  residuary  legatee  therefore  cannot  be  allowed  to  appeal  from 
a  judgment  made  against  the  exor  in  such  an  action :  Be  Youngs,  Doggett  v. 
Bevett,  30  Ch.  D.  421,  C.  A. 

The  legal  pers.  represve  constituted  by  the  forum  of  the  domicile  of  the 
deceased  intestate  is  the  person  entitled  to  receive  and  give  receipts  for  the 
net  residue  of  his  personal  estate  obtained  in  any  country :  Eames  v.  Hacon, 
per  Fry,  J.,  16  Ch.  D.  407 ;  affd.  18  Ch.  D.  347,  C.  A. 

On  the  other  hand,  it  has  been  held,  in  Bayner  v.  Koehler,  14  Eq.  262 ; 
CooteY,  Whittington,  16  Eq.  534,  and  Be  Lovett,  Ambler  v.  Lindsay,  3  Ch.  D. 
198,  that  the  presence  of  an  exor  de  son  tort  is  enough ;  and  see  Bleuntt  v.  B,, 
Yo.  541. 

However  this  may  be,  an  exor  de  son  tort  may  be  sued  to  recover  a  sum  in 
lus  hands  separated  from  the  rest  of  the  estate  without  involving  him  in  the 
general  accounts :  Penny  v.  Watts,  2  Ph.  149 ;  or  jointly  with  the  rightful 
exor:  Carmichaelr,  C,  2  Ph.  101;  Creasor  v.  Bohinson,  14  Beav.  589;  15 
Jur.  1049. 

The  suit  could  not  proceed,  the  admor  being  abroad :  Donald  v.  Bather,  16 
Beav.  26 ;  Lowry  v.  Fulton,  9  Sim.  104.  See  now  the  20  &  21  V.  c.  77,  ss.  73, 
74,  and  21  &  22  V.  c.  95,  s.  18,  sup,  p.  1399. 

Where  exors  sue  or  are  sued,  those  who  have  acted  must  be  parties,  although 
they  have  not  all  proved  the  will :  Vickers  v.  Bell,  4  D.  J.  &  S.  274 ;  Hamp  v. 
Bobinson,  3  D.  J.  &  S.  97;  Latch  v.  L,,  10  Ch.  464;  and  see  Guthrie  v. 
Walrond,  22  W.  E.  723. 

An  exor  of  an  exor  who  has  not  completed  the  proving  of  the  will  of  the 
original  testator  does  not  represent  that  testator :  Willcocks  v.  Doughty,  29 
Xi.  B.  Ir.  17* 

O.  XYI,  6,  enabling  a  Pit  to  sue  one  or  more  for  a  joint  and  several  demand, 
does  not  apply  where  a  general  account  is  required :  Hall  v.  Austin,  2  Coll. 
570;  and  see  Plumer  v.  Gregory,  18  Eq.  621,  and  other  cases  sup,  pp.  1139, 
1140;  Morlef/  v.  White,  8  Ch.  731.  ^^ 

As  to  joinmg  the  represves  of  deceased  exors,  v.  inf.  Sect.  Viii. 

An  exor  cannot  maintain  but  may  begin  a  suit  before  probate,  if  he  prove 
before  the  hearing  of  the  suit :  Nev/ton  v.  Metrop,  By.,  1  Dr.  &  S.  583 ;  or  of 
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a  plea  that  he  is  not  exor :  Simons  y.  Milman,  2  Sim.  241 ;  and  the  same 
applies  to  letters  of  admon  :  Humphreys  y,  H,,  S  P.  Wms.  350,  361. 

An  ezoT  cannot  maintain  an  admon  action  against  one  creditor  as  a  sole 
Deft,  even  where,  from  the  exor  being  universcQ  devisee  and  legatee,  no  next 
of  kin  or  c.  g.  t.  could  become  Elt,  or  be  named  Deft :  Mandeville  v.  3f .,  23 
D.  B.  Ir.  339,  not  following  Buccle  v.  AlbOy  2  Vem.  37  ;  but  as  to  proceedings 
by  originating  summons  for  ascertaining  a  class  of  creditors  without  admon, 
see  O.  LV,  3,  5. 

By  O.  XVI,  47,  in  an  admon  action  no  party  to  the  cause,  other  than  an 
exor  or  admor,  is  entitled  to  appear  (except  by  leave  of  the  Judge)  either  in 
Ck>urt  or  in  Chambers  on  the  claim  of  any  person  not  a  party  to  the  cause 
for  a  debt  or  liability.  But  the  Judge  may  direct  any  other  party  to  the 
cause  to  appear  either  in  addition  to  or  in  place  of  the  exor  or  aamor. 

A  renunciation  of  probate  after  bill  filed,  but  before  amendment,  did  not 
Bostain  a  plea  of  not  exor :  Morley  v.  White,  8  Ch.  731. 

An  admor  appointed  after  bill  filed  against  an  exor  de  son  tori  was  added 
by  amendment :  Beardmore  v.  Gregory ,  2  H.  &  M.  491. 

An  estate  maybe  bound,  although  the  Deft,  who  is  alleged  in  the  pleadings 
to  be  the  legal  pers.  represve  did  not  obtain  admon  till  after  suit  Drought : 
Batemarh  v.  Margerison,  6  Ha.  496;  and  see  Newton  v.  Metrop,  By,,  1  Dr.  & 
S.  683. 

If  from  conflict  of  duty  and  interest,  or  otherwise  there  is  reason  to  believe 
that  the  exor  will  not  properly  protect  the  estate,  the  proper  course  is  for  the 
party  interested  to  apply  for  leave  to  appear  in  the  name  of  the  exor,  or  to 
oe  added  as  Deft ;  it  is  irregular  to  give  *'  leave  to  intervene  *'  at  the  trial  of 
the  action:  Samuel  v.  8,,  12  Ch.  D.  152. 

As  to  making  a  debtor  to  the  estate  a  party  as  well  as  the  exor,  see 
Sect.  XVIL,  p.  1563,  **  Outstanding  Estate." 

The  A.  Q.  does  not  sufficiently  represent  the  estate  of  an  illegitimate  child 
who  has  died  intestate :  Bell  v.  Alexander y  6  Ha.  543. 

A  creditor  suing  an  admor  de  son  tort  alone  may  take  out  admon  himself, 
and  amend  accordingly:  Creasor  v.  Bobinson,  14  Beav.  689;  15  Jur.  1049; 
but  the  suit  remains  a  creditor's  suit,  and  the  Pit  must  still  prove  his  debt : 
NichoU  V.  N.,  10  W.  K.  598. 

Proof  by  an  exor  de  son  tort  of  a  settled  account,  between  him  and  the 
rightful  exor,  is  an  answer  to  a  suit  against  him  for  an  account :  Hill  v. 
Curtis  J  1  Eq.  90  (explaining  Carmichael  v.  (7.,  2  Ph.  101);  and  see  Wms. 
Exors.  8th  ed.  273  (r) ;  9th  ed.  219  {k), 

Admon  granted  to  one  person,  as  attomev  of  another,  makes  him  liable  to 
be  sued  as  if  it  had  been  granted  to  bim  in  his  own  right :  Chambers  v.  Bick^ 
nell,  2  Ha.  536 ;  and  therefore  he  is  not  justified  in  paying  over  the  assets  to 
his  principal  for  distribution:  Be  Bendell,  Wood  v.  B.,  (1901)  1  Ch.  230; 
referring  to  Edgar  v.  Beynolds,  4  Drew.  269;  27  L.  J.  Ch.  562. 

Admor  in  India  and  here,  the  letters  here  being  revoked,  and  granted  to 
the  next  of  kin,  must  account  to  him  for  all  the  Indian  assete :  SandilandsY, 
Innes,  3  Sim.  263. 

Where  Pit  was  alleged,  but  at  the  hearing  appeared  not  to  be  the  creditor's 
represve,  leave  to  add  the  true  represve  as  co-Pit  was  given :  Maughan  v. 
Blake,  3  Ch.  32. 

Where  the  testator*s  represve  was  made  a  Deft  in  another  capacity,  an 
allegation  that  she  was  su<m  represve  was  allowed  to  be  added  at  the  hear- 
ing:  8.  C, ;  and  see  now  O.  xvi,  12. 

The  agent  of  a  limited  admor  having  an  admitted  surplus  in  his  hands, 
which  has  been  remitted  to  him  for  payment  to  the  persons  entitled,  is  bound 
to  pay  the  same  to  the  general  admor,  without  requiring  the  concurrence  of 
the  next  of  kin :  Eames  v.  Hacon,  18  Ch.  D.  347,  C.  A. ;  De  la  Viesca  v.  Lub- 
bock, 10  Sim.  629. 

0.  LV,  15,  that  no  judgment  or  order  for  general  admon  shall  be  made 
under  r.  4  by  the  Master,  extends  to  orders  for  seneral  admon  of  trusts 
constituted  by  deed  :  Davidson  v.  Young,  54  L.  J.  Ch.  747. 

As  to  parties  to  suits  to  administer  the  realty,  v.  sup,  pp.  1396,  1397. 

BIGHT  TO  JTTDGMENT  OB  OBDEB. 

If  in  a  creditor*s  action  the  Pit's  debt  is  proved  or  admitted,  and  the  represve 
admits  assets,  the  Court  orders  payment,  without  directing  an  account,  as, 
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the  judgment  being  personal  against  the  represve,  the  rights  of  any  other 
creditor  as  against  the  estate  are  not  prejudiced :  Woodgate  v.  Fields  2  Ha. 
211 ;  and  see  Forms  4,  8,  sup.  pp.  1392,  1393.  As  to  admission  of  assets, 
V.  in/,  1484. 

To  entitle  the  Pit  to  judgment,  his  debt  must  be  proved  or  admitted,  and 
a  statement  by  the  exor  that  he  believes  it  is  due,  is  not  enough :  Bill  v. 
Binney,  6  Ves.  738 ;  and  see  Caledon  v.  Evory,  2  Moll.  360. 

In  Keaton  v.  Lynch,  1  Y.  &  0.  0. 437,  an  acceptance  by  the  testator,  put  in 
as  an  exhibit,  was  held  not  to  be  sufficient  evidence  of  the  debt,  and  it  was 
suggested  that  proof  of  the  consideration  was  necessary.  But  the  onus  is  on 
those  who  dispute  a  bill  or  note  to  raise  a  prima  fade  case  of  no  considera- 
tion :  Byles,  141. 

And  a  seal  implied  consideration  at  law,  and  equity  would  always  give 
effect  to  a  legal  obligation,  though  voluntary :  May,  Yol.  Conv.  460 ;  and 
as  to  covenants  for  fimher  assurance  in  voluntary  deeds  which  are  set  aside, 
Ih,  191. 

Accordingly,  a  Pit  is  entitled  to  a  judgment  in  respect  of  a  voluntary 
covenant :  WaUon  v.  Parker,  6  Beav.  283 ;  or  bond :  Lechmere  v.  Carlisle, 
3  P.  Wms.  222 ;  but  not  a  voluntary  assignment  (invalid  at  law)  of  a  debt : 
8ewell  V.  Moxsy,  2  Sim.  N.  S.  189 ;  but  see  now  Jud.  Act,  1873,  s.  25  (6),  sup. 
Yol.  I.  p.  503. 

If  Pit  has  dehitum  in  prcesenti  solvendum  in  fuiuro,  it  is  enough :  Whitmore 
V.  Oxborrow,  2  Y.  &  C.  C.  13. 

Secus,  an  annuitant  whose  annuity  is  not  in  arrear,  though  secured  by 
covenant  declaring  that  it  is  to  be  considered  as  accruing  from  day  to  day : 
Be  Hargreaves,  Dicks  v.  Hare,  44  Ch.  D.  236,  C.  A. 

As  to  the  rights  of  a  creditor  of  A.,  to  pay  whose  debts  a  sum  was  directed 
by  the  will  of  B.  to  be  raised,  see  Joel  v.  Mills,  3  K.  &  J.  458. 

The  testator's  surviving  partners  may  sue  in  respect  of  a  debt  due  from 
him  to  the  partnership,  on  the  balance  of  accoimts  to  be  taken :  Faynter  v. 
Houston,  3  Mer.  302. 

Contingent  bonds,  not  provable  in  insolvency,  remained  a  debt :  Hawker  v« 
Hallewdl,  3  Sm.  &  G.  203 ;  8  D.  M.  &  G.  318. 

A  curator  bonis  to  a  lunatic  in  Scotland  can  sue  and  give  discharges  for  his 
personalty  here :  Scott  v.  Bentley,  1  K.  &  J.  281 ;  but,  semble,  the  action,  in 
point  of  form,  should  rather  be  by  the  lunatic  by  his  curator  and  next  friend  : 
Didisheim  Y.London  and  Westminster  Bank,  (1900)2  Ch.  15,  C.  A. ;  and  a  foreign 
curator  or  administrateur  ^*  provisoire  "  of  a  lunatic  who  has  not  been  so  found 
judicially,  and  is  domiciled  and  resident  abroad,  can  sue  as  next  friend  for 
the  recovery  of  the  lunatic's  personalty  hei'e :  S,  C.  In  such  a  case  the 
Courts  in  this  country,  on  general  principles  of  private  international  law, 
recognise  the  authority  conferred  by  the  foreign  court,  unless  prevented 
from  so  doing  by  reason  of  the  lunacy  jurisdiction  being  invoked,  or 
because  the  sufficiency  of  the  authority  is  open  to  question:  8.  C,  dis- 
cussing and  explaining  Be  Barlow,  36  Ch.  D.  287,  C.  A.  So  a  bankrupt's 
assignees  can  recover  his  property  abroad;  but  a  guardian's  power  is 
doubtful :  Scott  v.  Bentley,  IK.  &  J.  281 ;  and  see  mackie  v.  Darling,  12 
Eq.  319. 

A  deceased  lunatic's  estate  may  be  administered  by  a  creditor  for  costs  of 
the  commission  properly  sued  out:  Chester  v.  Bol/e,  4  D.  M.  &  G.  798; 
18  Jur.  1 14 ;  though  the  lunatic  has  died  pending  proceedings  to  set  it  aside : 
Be  Cumming,  5  D.  M.  &  G.  30 ;  18  Jur.  181. 

As  to  a  creditor's  admon  suit  founded  on  an  admon  bond  given  by  the 
intestate,  see  Bolton  v.  Powell,  14  Beav.  275 ;  2  D.  M.  &  G.  1. 

If,  on  the  result  of  the  account.  Pit  has  been  overpaid,  the  Court  has 
jurisdiction  to  order  him  to  brin^  in  the  overpavment,  and  pay  the  costs  of 
taking  the  account :  Craves  v.  Wright,  2  Dr.  &  W.  77,  in  which  case  the  bill 
was  not  dismissed,  but  remained  in  operation  for  the  benefit  of  the  other 
creditors. 

By  Cos.  Act,  1862,  s.  76,  the  pers.  represves,  heirs  and  devisees  of  a  de- 
ceased contributory  are  liable  to  contribute  to  the  assets  of  the  co.  in  a  due 
course'  of  admon.  And  by  sect.  95,  official  liquidators  may  sue  or  take  out 
admon ;  and  see  sects.  99, 105 ;  Turquand  v.  Kirby,  4  Eq.  1 23 ;  Be  Muggeridge, 
M.  V.  Sharpe,  10  Eq.  443 ;  Buck  v.  Bobs(m,  lb.  629 ;  Taylor  v.  T.,  lb.  477  ; 
Hamer's  Devisees'  Case,  2  D.  M.  &  G.  366  \  Buckley,  Cos.  Acts,  231. 


SECT.  I,]  Creditor's  Action.  1419 


BIGHT  TO  JUDGMENT  AGAINST  THE  BEAL  ESTATE. 

The  jurisdiction  of  the  Ck>iirt  of  Probate  being  limited  to  personalty,  a 
daim  for  costs  of  probate  litigation  would  not  sustain  the  suit  as  against  the 
realty :  CharterY.  C,  3  Ch.  D.  218 ;  and  see  YoungY.  Dendy,  L.  R.  1  P.  &  M. 
344 ;  Newton  v.  N,,  13  Ir.  Ch.  Rep.  245. 

In  Htighes  y.  Eades,  1  Ha.  486,  creditor's  suit  to  charge  realty  and  per- 
sonalty, the  decree  was  made  on  an  admission  of  Pit's  debt  by  the  exors  and 
trustees,  and  parties  sui  juris  only,  though  one  Deft  was  a  feme  covert  and 
another  an  infant,  and  leave  was  given  to  exhibit  interrogatories  to  prove 
two  other  Defts  to  be  out  of  the  jurisdiction :  S.  C,  sup.  p.  1392. 

The  devisees  are  not  bound  by  the  amount  of  a  claim  substantiated  in  an 
action  against  the  ezor  alone :  Jdorse  v.  Tucker y  6  Ha.  79 ;  Willscn  v.  Leonard, 
3  Beay.  373 ;  and  see  Talbot  v.  E.  Shrewsbury,  14  Eq.  603.  But  the  judg- 
ment is  primd  facie  evidence  against  them :  Harvey  v.  Wilde,  14  Eq.  438 ; 
and  they  may  be  liable  for  the  costs  of  an  inquiry  on  the  subject :  Willson  v. 
Leonard,  3  Beav.  381. 

Land  which  has  been  bond  fide  aliened  for  value  by  the  heir  or  devisee, 
with  or  without  notice  of  the  ancestors'  debts,  is  not  liable  for  them :  Mathews 
V.  Jones,  2  Anst.  506;  Richardson  v.  Norton,  7  Beav.  112;  Spackman  v.  Tim- 
hrdl,  8  Sim.  253,  260 ;  although  the  alienation  is  merely  equitable :  Coope  y. 
Cresswell,  2  Ch.  112 ;  Brit,  Mutual  Investment  Co,  v.  Smart,  10  Ch.  567,  not- 
withstanding Carter  v.  Sanders,  2  Drew.  248. 

Judgments  against  the  heir  for  his  personal  debts  will  not  have  priority 
over  the  creditors  of  the  ancestor :  Kinderley  v.  Jervis,  22  Beav.  1 ;  and  see 
Pimm  v.  Insall,  1  Mac.  &  Q-.  449 ;  7  Ha.  193,  where  articles  by  an  infant 
heiress  for  a  marriage  settlement  were  held  not  to  withdraw  the  estate  from 
the  ancestor's  assets. 

Creditors  have  no  right,  as  judgment  creditors,  under  the  2  &  3  Y.  o.  11, 
s.  4  (amended  by  the  Land  Charges  Act,  1900  (63  &  64  V.  c.  26)),  against 
their  debtor's  leasehold  on  his  decease,  nor,  it  seems,  till  decree  for  sale : 
Simpson  v.  Morley,  2  K.  &  J.  71. 

Tne  pers.  represve  cannot,  as  sole  Pit,  sue  for  admon  of  the  realty :  Tubby 
y.  T.,  2  CoU.  136;  CaUey  y.  Sampson,  33  Beav.  551. 


ESTABLISHtNG  WILL  AGAINST  THE  HEIB. 

In  a  creditor's  suit  to  administer  real  estate  since  the  Admon  of  Estates 
Act,  1833  (3  &  4  W.  lY.  o.  104),  it  has  not  been  oecessary  to  establish  the 
will  against  the  heir:  Qoodchild  v.  Terrett,  5  Beav.  398;  but  see  Beid  v. 
Territt,  8  Jur.  484 ;  nor  to  make  the  heir  a  party  as  well  as  the  devisee : 
Bridges  v.  Hinxman,  16  Sim.  71  (overruling  Brown  v.  Weatherby,  10  Sim. 
125 ;  12  Sim.  6) ;  Burch  v.  Coney,  14  Jur.  1009 ;  Weeks  v.  Evans,  7  Sim. 
546. 

And  by  0.  xvi,  45,  it  is  provided  that  in  any  cause  or  matter  to  execute 
the  trusts  of  a  will  it  shall  not  be  necessary  to  make  the  heir-at-law  a  party ; 
but  the  Pit  shall  be  at  liberty  to  make  the  heir-at-law  a  party  where  he 
desires  to  have  the  will  established  against  him. 

As  to  cases  in  which  the  heir  disputes  the  will,  and  it  has  not  been  proved, 
see  Williams  v.  W.,  and  Cowgill  v.  Elwdes,  33  Beav.  306,  310. 


AOOOTTirr  AND  KATUBE  OF  DEBTS  AND  THEIB  PBIOBITIES. 

Independently  of  the  provisions  of  the  Jud.  Act,  1875,  s.  10  (as  to  which 
V.  inf,  p.  1460),  the  following  is  the  order  in  which,  after  payment  of  fimeiul 
and  testamentary  expenses  (as  to  which,  v.  inf,  p.  1423)  and  costs  of  admon 
suit,  the  debts  are  payable  from  legal  assets : — 

I.  Debts  due  to  fiie  Crown  by  record  or  specialty,  which  take  precedence 
over  debts  of  whatever  nature,  as  well  prior  as  subsequent :  Wms.  Exors. 
854 ;  and,  semble,  this  priority  (notwithstanding  the  provisions  of  the  Bank- 
ruptcy Act,  1883Jis  not  affected  by  sect.  10  of  the  Jud.  Act,  1875 :  Re  Williams, 
Jones  V.  W.,  36  Ch.  D.  573,  582 ;  Re  Churchill,  Manisty  y.  C,  39  Oh.  D.  174 ; 
Se  Bentinck,  (1897)  1  Oh,  673,  inf  p.  1421. 
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As  to  what  constitutes  a  debt  to  the  Crown,  see  Re  West  London  Comm.  Bk.j 

38  Ch.  D.  364,  and  cases  there  dted. 

.  A  distress  put  in  by  the  Crown  prevails  over  a  prior  distress  by  a  subject 
not  completed  by  actual  sale :  A,  G.y,  Leonard^  38  Ch.  D.  622. 

Money  not  accounted  for  and  due  from  a  receiver  under  the  Court  is,  by 
his  recognizance,  made  a  debt  of  record,  although  the  balance  has  not  been 
ascertained :  Seagram  v.  T%uk^  18  Ch.  D.  296. 

A  surety  who  pays  a  debt  due  to  the  Crown  from  his  deceased  principal 
debtor  is  entitled  to  stand  in  the  place  of  the  Crown,  and  to  have  priority 
over  all  other  creditors  of  the  principal  debtor :  Re  Churchill,  Manitty  v.  C, 

39  Ch.  D.  174. 

II.  Debts  to  which  priority  is  given  by  particular  statutes,  as,  for  example, 
(a)  monev  due  to  a  parish  by  the  overseers :  Poor  Belief  Act,  1743  (17  G.  II. 
c.  38) ;  (o)  to  a  friendly  society  by  its  officers :  formerly  under  the  Friendly 
Societies  Act,  1875  (38  &  39  V.  c.  60),  s.  15  (7) ;  Re  Atkins,  Exp.  Edmond$, 
61  L.  J.  Ch.  406 ;  46  L.  T.  240 ;  30  W.  R.  432 ;  and  now  under  the  Friendly 
Societies  Act,  1896  (59  &  60  V.  c.  25).  s.  35,  sub-s.  1 ;  (c)  preferential  charges 
on  the  property  of  a  person  dying  while  subject  to  military  law,  payable 
inter  se  as  provided  by  the  Regimental  Debts  Act,  1893  (56  &  57  V.  c.  5), 
s.  2 ;  {d)  debts  due  from  a  deceased  treasurer  or  collector  of  paving  commrs : 
57  G.  III.  c.  22,  s.  51 ;  see  Wms.  Exors.  856 ;  to  a  savings  bank  from  its 
actuary  under  the  Savings  Bank  Act,  1863  (26  &  27  V.  c.  87),  s.  14  :  see  A 
Williams,  Jones  v.  TF.,  36  Ch.  D.  573. 

When  admon  takes  place  in  bankruptcy  under  sect.  125  of  the  Bankruptcy 
Act,  1883,  as  amend^  by  sect.  21  of  the  Bankruptcy  Act,  1890  (v.  inf, 
p.  1464),  the  priority  of  debts  will  be  regulated  by  sect.  40  of  the  Act  of  1883, 
as  amended  by  the  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52 
V.  c.  62). 

m.  Judgments  in  Courts  of  record  recovered  against  the  deceased,  which 
are  paid  rateably  inter  se,  but  they  have  no  preference  unless  registered  under 
the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  3 :  Van 
Oheluive  v.  Nerinckx,  21  Ch.  D.  189;  /?c  lUidge,  Davidson  v.  /.,  27  Ch.  D. 
478,  C.  A. 

The  priority  was  held  to  be  not  affected  by  sect.  10  of  the  Jud.  Act,  1875 : 
Smith  V.  Morgan,  5  C.  P.  D.  337  ;  Re  Maggi,  Winehouse  v.  IF.,  20  Ch.  D. 
545;  but  see  Re  Whitaker,  W.  v.  Palmer,  (1900)  2  Ch.  676 ;  (1901)  1  Ch.  9, 
C.  A. ;  inf.  p.  1462. 

A  decree  for  foreclosure  is  not  a  judgment :  Wilson  v.  Dunsany,  18  Beav, 
293 ;  nor  any  other  decree  for  an  account  and  payment :  Chadwick  v.  Holt, 
8  D.  M.  &  G.  584 ;  4  W.  B.  791 ;  Smith  v.  EyUts,  2  Atk.  385 ;  Searle  v.  Lane, 
Freem.  Ch.  103 ;  Widgery  v.  Tepper,  6  Ch.  D.  364,  C.  A. ;  and  see  Gamer  v. 
Briggs,  4  Jur.  N.  S.  230 ;  27  L.  J.  Ch.  483 ;  6  W.  B.  378 ;  though  the 
certificate  had  been  drawn  up:  Chadwick  v.  Holt,  sup.:  nor  a  Master's 
certificate :  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  nor  an  order  for  payment 
into  Court :  Ward  v.  Shakeshaft,  1  Dr.  &  S.  269 ;  nor  a  judgment  in  the  Lord 
Mayor's  Court  against  a  garnishee:  Holt  v.  Murray,  1  Sim.  485;  nor  an 
attachment  there  obtained  since  the  death  against  some  of  the  assets :  Red- 
head V.  Welton,  29  Beav.  521 ;  nor  an  Irish  or  foreign  judgment  against  an 
Englishman :  Wilson  v.  Dunsany,  18  Beav.  293  (and  see  Re  Kloehe,  28  Ch.  D. 
175,  180) ;  Dupleix  v.  De  Roven,  2  Vem.  540 ;  nor  a  balance  order  directing 
an  exor  to  pay  a  call  out  of  assets  "in  a  due  course  of  admon  "  :  ReHubback, 
International  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  935,  C.  A. ;  Westmoreland 
Slate  Co.  V.  Feuden,  (1891)  3  Ch.  15  ;  nor,  it  would  seem,  a  garnishee  order 
in  the  High  Court :  Pritchett  v.  English  and  Colonial  Syndicate,  (1899)  2  Q.  B. 
428,  0.  A. 

The  priorities  of  creditors  are  regulated  by  the  law  of  the  domicile  of  the 
deceased,  but  an  Irish  judgment  gave  priority  as  to  Irish  assets,  though  sent 
over  here :  Cook  v.  Gregson,  2  Dr.  286. 

An  order  for  taxation  and  payment  of  costs  is  a  judgment  {sup.  Vol.  I. 
p.  267),  but  not  a  taxing  master's  certificate :  lb. ;  nor,  in  the  admon  of 
a  lunatic's  estate,  an  order  for  taxing  costs,  and  inquiry  as  to  raising  them 
out  of  the  lunatic's  property :  Stedman  v.  Hart,  Kay,  607. 

And  see  further  as  to  what  operates  as  a  judgment,  sup.  Yol.  I.  pp.  482,  489. 

TV.  Becognizances  and  Statutes:  Wms.  Exors.  865. 
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Y.  Judgments  recovered  against  the  exor  or  admor,  whether  registered 
or  not,  provided  the  exor  or  admor  has  notice  of  them :  Jennings  y.  Righy^ 
33  Beav.  198  (upon  the  construction  of  the  Law  of  Property  Amendment  Act, 
1860,  23  &  24  Y.  c.  38):  Re  Maggi,  Winehouse  v.  IF.,  20  Ch.  D.  645;  and 
-whetiier  recovered  in  respect  of  a  specialty  or  simple  contract  debt:  Re 
Williams,  W.  v.  IF.,  15  Eq.  270 ;  the  Admon  of  Estates  Act,  1869  (32  & 
33  Y.  c.  46),  by  which  the  distinction  between  specialty  and  simple  con- 
tract debts  IS  abolished,  not  affecting  the  right  of  a  creditor  who  first  obtains 
judgment,  even  though  not  registered,  to  payment  in  priority  to  all  other 
creditors  of  e^ual  degree :  8,  C. ;  Re  Stubbs,  Hanson  v.  8.,  8  Ch.  D.  154 ;  and 
this  priority  is  not  affected  by  the  Jud.  Act,  1875,  which  does  not  apply  to 
judgment  debts :  Smith  v.  Morgan y  5  C.  P.  D.  337 ;  secus,  if  judgment  has 
been  obtained  on  the  same  day  as  an  admon  decree  which  operates  as  a  judg- 
ment in  favour  of  all  the  creditors :  Parker  v.  Ringham,  33  fieav.  535. 

And  a  creditor  who  obtains  judgment  against  the  exor  before  judgment  in 
admon  action  cannot  be  restrained  from  enforcing  his  judgment:  Re 
Womersley,  Etheridge  v.  TT.,  29  Ch.  D.  557  (where  the  receiver  in  the  action 
was  directed  to  pay  the  debt  and  costs  out  of  the  assets,  without  prejudice  to 
the  question  whether  or  not  they  ought  to  be  allowed  to  the  exor). 

Judgments  confessed  by  the  exor  or  admor  stand  on  the  same  footing  as 
judgments  recovered  against  them ;  and  cannot  be  avoided  by  mere  allega- 
tion of  fraud  or  covin :  Williams  v.  Fowler,  1  Str.  407 ;  Lyttleton  v.  Cross,  3 
B.  &  C.  322 ;  even  after  a  bill  filed  for  admon :  Larkins  v.  Paxton,  2  Beav. 
219 ;  Wms.  Exors.  861 ;  or  an  action  commenced  by  another  creditor  of  equal 
degree :  Lyttleton  v.  Cross,  sup. ;  Prince  v.  Nicholson,  1  Marsh.  280 ;  5  Taunt. 
333;  Parker  v.  Dee,  3  Sw.  531,  n.;  or  a  decree  for  an  account:  Smith  y. 
Eyles,  2  Atk.  385.  And  by  voluntaiily  confessing  judgments  which  exhaust 
the  assets  the  exor  does  not  lose  his  priority  for  costs  :  Sanderson  v.  Stoddart, 

32  Beav.  155. 

Judgments  against  exors  are  payable  according  to  priority  of  date :  Morrice 
v.  Bank  of  E. ;  Ahhis  v.  Winter,  3  Sw.  573,  578,  n.,  Ca.  t,  Talb.  217,  223; 
DoUond  V.  Johnson,  2  Sm.  &  Q-.  301. 

The  23  &  24  Y.  o.  38,  is  not  retrospective :  Evans  v.  Williams,  2  Dr.  &  S. 
325. 

A  judgment  confessed  for  solr's  charges  in  favour  of  a  non-professional 
man  was,  in  the  absence  of  agreement,  disallowed :  Re  Carew,  30  Beav.  274. 

A  surety  for  a  testator  who  has  satisfied  a  judgment  against  him  for  the 
debt  is  thereupon  entitled,  by  force  of  sect.  5  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  to  rank  as  a  judgment  creditor:  Re  McMyn,  Lightbown  v.  M., 

33  Ch.  D.  575. 

YT.  Debts  by  specialty  or  simple  contract,  and  unregistered  judgments 
against  the  deceased. 

The  Admon  of  Estates  Act,  1869  (32  &  33  Y.  c.  46),  after  reciting  that  "it 
is  expedient  to  abolish  the  distinction  as  to  priority  of  payment  between 
specialty  and  simple  contract  debts  of  deceasea  persons,"  enacts  that  in  the 
admon  of  the  estates  of  persons  dying  after  1st  Jan.  1870,  "no  debt  or  liability 
of  such  person  shall  be  entitled  to  priority  by  roason  meroly  that  the  same 
is  '*  a  specialty  debt,  but  all  creditors  by  specialty  and  simple  contract  are  to 
be  treated  as  of  equal  degree,  and  be  paid  accordingly  out  of  the  assets, 
whether  legal  or  equitable,  but  the  Act  is  not  to  prejudice  any  Hen,  charge, 
or  other  security  of  any  croditor. 

As  to  specialty  and  simple  contract  debts,  see  Wms.  Exors.  869  et  seq. 

Simple  contract  debts  owing  to  the  Crown  take  precedence  over  other 
simple  contract  debts,  but  no  priority  over  specialty  debts  is  conferred  upon 
them  by  the  Act,  and  accordingly  where  there  is  a  debt  due  to  the  Crown  on 
simple  contract  the  assets  must  be  apportioned  rateablv  between  the  specialty 
and  simple  contract  creditors,  and  men  the  Crown  debt  will  be  paid  nrst  out 
of  the  amount  apportioned  to  the  simple  contract  debts :  ReBentinck,  (1897) 
1  Ch.  673. 

It  has  been  held  that  rent  in  arrear  has  now  no  priority  over  simple  con- 
tract debts:  ShirreffY.  Hastings,  6  Ch.  D.  610. 

In  the  admon  of  the  English  assets  of  a  foreigner,  no  priority  is  given  to 
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Englisli  over  foreign  crediioTS :  Re  Kloehe^  Kannreuther  y.  Gtiselbrechty  28  Ch. 
D.  175,  ezplaiiUDg  Blackwood  y.  Beg.,  8  App.  Ca.  82,  92. 

An  unregistered  judgment  against  the  deceased  giyes  no  priority,  although 
the  exor  had  notice  of  it :  Be  Turner,  T,  y.  Walter,  12  W.  E.  337  ;  33  L.  J. 
Ch.  232 ;  10  Jur.  N.  S.  147 ;  Kemp  y.  Waddingham,  L.  E.  1  a  B.  355 ;  Van 
Qheluive  y.  Nerinckx,  21  Ch.  D.  189;  Be  Illidge,  Davidson  y.  /.,  27  Ch.  D. 
478,  C.  A. 

DebU  postponed  hy  StaiuU,y—'Ej  the  Partnership  Act,  1890  (53  &  54  Y. 
c.  39),  persons  lending  money  or  selling  a  goodwill  to  a  partnership  in  con- 
sideration of  a  share  of  profits  are  precluded  from  recoyering  in  the  eyent  of 
insolyency,  **  until  the  claims  of  the  other  creditors  of  the  borrower  or  buyer 
for  yaluable  consideration  in  money  or  money's  worth  haye  been  satisfied ;" 
and  by  the  Married  Women's  Property  Act,  1882  (45  &  46  Y.  c.  75),  s.  3, 
money  lent  by  a  wife  to  her  husband  for  the  purposes  of  his  trade  or  business 
is  treated  as  assets  in  the  case  of  his  bankruptcy  with  a  similar  reseiration 
of  her  claim  to  dividend  after,  but  not  before,  all  claims  of  other  creditors 
(v.  Bup.  p.  921). 

YII.  Yoluntary  covenants  and  bonds. 

A  yoluntary  bond,  or  other  yolunt&ry  legal  obligation  under  seal  is  a  debt, 
and  therefore  preferred  to  legacies:  Markwell  y.  M,,  34  Beay.  12,  418; 
AdamesY.  IlaHett,  6  Eq.  468 ;  May«  Yol.  Cony.  167 ;  but  has  been  postponed 
to  all  debts  for  yalue  :  Blount  y.  Doughty,  3  Atk.  483 ;  Jones  y.  Powell,  1  Eq. 
Ab.  84;  Dawson  y.  Kearlon,  3  Sm.  ft  G.  186.  So  a  yoluntary  judgment: 
Fairbtard  y.  Bowers,  Prec.  Ch.  17 ;  2  Yern.  202 ;  and  an  annuity  by  deed 
prcsmium  pudicitics :  Howell  y.  Price,  1  Jur.  N.  8.  494 ;  but  a  yoluntary 
promissory  note  confers  no  such  right  on  the  payee :  Be  Whiiaker,  42  Ch.  D. 
119,  C.  A. ;  in  which  case,  however,  payment  out  of  the  estate  of  a  lunatic 
was  under  the  circumstances  allowed  by  tne  Court  in  lunacy  by  way  of  bounty, 
and  as  in  discharge  of  a  debt  of  honour  on  the  part  of  the  lunatic. 

Yoluntary  bonds,  assigne4  for  yalue,  stand  on  the  same  footing  as  bonds 
originally  given  for  value  :  Payne  y.  Mortimer,  4  D.  &  J.  447 ;  Halifax  J,  8, 
Bank  v.  Gledhill,  (1891)  1  Ch.  31,  and  see  Be  Williams  and  Parry,  72  L.  T.  869. 

A  yoluntary  bond  had  priority  oyer  interest  on  simple  contracts :  Garrard 
y.  L,  Dinorben,  5  Ha.  213. 

In  Hervey  y.  Audland,  14  Sim.  531,  the  covenantee  under  a  covenant  for 
further  assurance  in  a  yoluntary  settlement  was  not  allowed  to  prove  against 
the  covenantor's  estate,  but  had  leaye  to  bringan  action  (the  tnal  is  reported 
16  M.  &  W.  862J;  but  see  Cox  v.  Barnard,  8  Ha.  310.  An  issue  went  as  to 
a  bond  being  yoluntary  or  for  value :  Hepworth  y.  Heslov,  6  Ha.  561,  622. 

A  yoluntary  payment  by  a  father  of  a  debt  due  by  his  son  to  a  bank  in 
which  the  father  was  partner,  did  not  constitute  a  debt  to  the  father's  estate: 
Graham  y.  Wickham  (2).  31  Beay.  478;  and  see  S.  C,  1  D.  J.  &  S.  474; 
Melland  y.  Gray,  2  Y.  &  C.  C.  199. 

A  donatio  mortis  causa  is  subject  to  the  donor's  debts :  Tate  y.  Leithead, 
Kay,  658. 

A  yoluntary  release  of  a  debt  must  in  general  haye  been  perfected  at  law 
to  make  it  effectual  in  equity,  and  a  mere  promise  to  release  it  is  not  enough : 
Cross  Y.  Spriyg,  6  Ha.  552  ;  Peace  y.  Hains,  11  Ha.  151 ;  Luxmore  y.  Clifton, 
16  W.  E.  265 ;  and  so  a  parol  release  of  a  promissory  note  to  the  devisee  of 
the  maker  will  be  ineffectual,  as  by  the  Bills  of  Exchange  Act,  1882  (45  &  46 
Y.  c.  61),  ss.  62,  89,  a  writing  is  required  unless  the  release  is  to  the  "maker," 
which,  tiiough  it  might  include  exors  or  admors,  will  not  include  devisee : 
Edwards  y.  Walters,  (1896)  2  Ch.  517,  C.  A. ;  but  there  might  be  circum- 
stances to  prevent  the  debt  being  enforced  in  equity,  though  still  subsisting 
at  law :  Taylor  y.  Manners,  1  Cn.  48 ;  or  the  promise  may  amount  to  such 
a  representation  as  would  be  enforceable  in  equity:  Yeomans  v.  Williams, 
1  Eq.  184;  35  Beay.  130;  and  an  intention  to  forgive  the  debt,  with  a 
technical  release  by  the  appointment  of  the  creditor  ^xor,  is  enough :  Strong 
Y.  Bird,  18  Eq.  315 ;  Be  Applebee,  Leveson  y.  Beales,  (1891)  3  Ch.  422;  and 
see  Be  Griffin,  G,  y.  G»,  (1899)  1  Ch.  408.  Payment  of  the  probate  and  legacy 
duty  is  a  sufficient  consideration  for  the  release  :  Taylor  y.  Manners,  1  Ch.  48. 

For  decisions  as  to  what  is  a  loan  and  what  a  gift,  see  Knapp  y.  Bumahy, 
8  W.  E.  305  ;  Hill  y.  Wilson,  8  Ch.  888. 

Solr's  lien  under  23  &  24  Y.  o.  127,  s.  28  (^.  v,  sup,  p.  1087),  for  costs 
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on  property  recoyered  or  preserved,  has  priority  in  admon  against  such  pro- 
perty over  all  other  debts  not  speoially  charged  upon  it.  The  similar  lien 
previously  enforced  bv  the  Court  had  priority  over  specialty  debts  :  Turwin 
V.  Gibson,  3  Atk.  720." 

In  the  distribution  in  lunacy  of  a  deceased  lunatic's  estate,  moneys  pro- 
perly expended  by  the  committee  of  the  lunatic,  both  before  and  after  the 
inquisition,  in  maintenance  of  the  Itmatic,  his  wife  and  family,  are  paid  in 
priority  to  debts:  Be  Pink,  23  Ch.  D.  577,  C.  A. ;  and  see  Be  PlenderUith,  (1893) 
3  Ch.  332,  C.  A. ;  Be  Winkle,  (1894)  2  Ch.  619,  C.  A. ;  but  this  rule  does  not 
affect  funds  in  the  High  Court;  Be  Brawn,  Llewellin  y.  Brown,  (1900)  1  Ch. 
489,  C.  A.  (where  balance  only  after  satisfying  charging  order  was  trans- 
ferred to  lunacy);  and  see  Be  Clarke,  (1898)  1  Ch.  336,  C.  A. 


TESTAMENTABY  EXPENSES. 

A  direction  by  a  testator  for  payment  of  his  **  testamentary  expenses," 
includes  the  costs  of  an  admon  suit :  Miles  y.  Harrison,  9  Ch.  316 ;  22  W.  R. 
441 ;  Fenny  Y.  P.,  11  Ch.  D.  441 ;  Morgan  y.  Al/ord,  V.-C.  H.,  19  Nov.  1874, 
B.  3625,  overruling  Browne  v.  Groomhridge,  4  Madd.  495,  and  Brougham  y. 
Powlett,  19  Beav.  119  (where  the  words  were  stronger);  Linley  y.  Taylor, 

1  Giff.  67  (5.  C,  2  D.  F.  &  J.  84) ;  see  also  Morell  y.  Fisher,  4  D.  &  Sm. 
422; 

— and  also  estate  duty  in  respect  of  the  personal  property :  Be  Clemow, 
(1900)  2  Ch.  182 ;  or  of  property  passing  by  testamentary  appointment 
under  a  general  power :  Be  Treasure,  n900)  2  Ch.  648 ; 

— and  where  a  testator  by  his  will  airected  payment  of  the  *'  testamentary 
expenses  "  of  his  widow,  the  expression  was  hela  to  include  the  expenses  of 
admon  under  her  intestacy :  Be  Clemow,  sup. ; 

— and,  generally,  whenever  duty  is  essential  to  obtaining  a  grant  of  pro- 
bate it  must  be  considered  as  a  testamentary  expense :  Be  Treasure,  (1900) 

2  Ch.  648,  653 ;  Be  Clemow,  sup, ; 

— and  as  to  what  other  debts  are  included,  see  2  Jarm.  W.  1491,  n. 
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All  property  which  a  Court  of  law  would  have  treated  as  assets,  and  which 
would  therefore  have  come  to  the  exors*  hands  virtute  officii,  is  legal  assets : 
Cook  y.  Gregson,  3  Drew.  547. 

Under  the  Admon  of  Estates  Act,  1833  (3  &  4  Will.  lY.,  c.  104),  any  estate 
or  interest  of  the  deceased  in  real  estate  not  charged  by  will  is  made  assets 
for  payment  of  his  debts  to  be  administered  in  a  Court  of  equity :  see  Be 
lUidge,  Davidson  y.  /.,  27  Ch.  D.  478,  483,  C.  A.;  Price  v.  P.,  35  Ch.  D.  297  ; 
Lewin,  1013 ;  and  copyholds  are  assets  in  the  lord's  hands  where  they  have 
escheated  for  want  of  heirs :  Evans  y.  Brown,  5  Beav.  114 ;  Downes  y.  Morris, 
3  Ha.  394. 

And  freeholds,  where  there  is  no  heir  of  an  intestate  mortgagor,  go  to  the 
mortgagee,  subject  to  the  intestate's  debts :  Beale  v.  Symonds,  16  Beav.  406. 

An  equity  of  redemption  in  freeholds :  Foster  y.  HandUy,  1  Sim.  N.  S.  200 ; 
15  Jur.  73 ;  or  in  copyholds :  Be  Burrell,  B,  y.  Smith,  9  Eq.  443 ;  or  in  a 
sum  of  money  charged  on  real  estate :  Cook  y.  Gregaon,  3  Drew.  547 ;  2  Jur. 
N.  S.  510 ;  Shee  y.  French,  3  Drew.  716 ;  or  in  leaseholds :  Sharpe  y.  F, 
Scarborough,  4  Ves.  538,  541 ;  Christy  v.  Courtenay,  26  Beav.  140  (and  see 
cases  cited,  3  P.  Wms.  344,  n. ;  Wms.  Exors.  1648);  or  the  interest  of  one 
seised  in  fee  subject  to  a  mortgage  by  demise  :  WrideY,  Clarke,  2  Bro.  C.  C. 
261,  n. ;  Plunket  v.  Penson,  2  Atk.  290;  Cole  v.  Warden,  1  Vern.  410,  is  legal 
assets. 

The  balance  of  the  produce  of  a  West  India  estate  received  by  the  exor 
here  as  consignee  was  held  to  be  legal  assets :  Thomson  y.  Grant,  1  Buss. 
540,  n. 

An  annuity  payable  to  the  widow  of  a  trader  as  part  of  the  consideration 
for  a  transfer  of  his  business  was  held  applicable  for  paying  his  debts :  French 
y.  P.,  6  D.  M.  &  G.  495 ;  and  to  be  legal  assets  :  Shee  v.  French,  3  Drew.  716 ; 
3  Jur.  N.  S.  428. 

The  estate  of  a  woman  married  before  1883  was  dealt  with  as  equitable 
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assets,  and  distributed  among  all  creditors  pari  passu :  Owens  t.  IHckeTisonj 
Cr.  &  Ph.  48;  Bruere  v.  Femherton,  1810,  A.  1365;  3  D.  F.  &  J.  406.  n.; 
8,  C,  {Anon,),  18  Ves.  268 ;  Johnson  v.  Gallagher,  7  Jur.  N.  S.  280 ;  and  see 
8,  C,  3  D.  F.  &  J.  494.  et  sup.  p.  901. 

The  Married  Women's  Property  Act,  1870  f33  A  34  V.  c.  93),  sup,  p.  912, 
did  not  alter  the  rules  as  to  the  admon  of  toe  estates  of  dec^sed  married 
women :  Be  Poole,  Thompson  v.  Bennett,  6  Ch.  D.  739. 

All  interests  in  lands  devised  to  pay  or  charged  with  debts,  though  the 
devisees  or  persons  to  sell  are  exors,  are  equitable  assets :  8ilk  v.  Prime, 

1  Dick.  384 ;  1  Bro.  C.  C.  138,  n. ;  2  L.  0.  £q.  5th  ed.  Ill ;  and  the  decree : 

2  Coll.  509 ;  and  see  Blatch  v.  Wilder,  1  Atk.  420,  n. ;  West,  322 ;  Prowse  v. 
Abingdon,  1  Atk.  484 ;  Newton  v.  Bennet,  Barker  v.  Boucher,  1  Bro.  C.  C. 
135.  140,  n. ;  Deg  v.  D.,  2  P.  Wms.  415.  See  now  the  Land  Transfer  Act, 
1897,  s.  2,  sub-s.  3 ;  sup.  p.  1398;  Brickdale,  254  et  seq. 

A  mere  general  direction  to  pay  debts  charges  the  land,  although  there 
are  no  words — such  as  '*  in  the  first  place,"  &c. — importing  a  general  and 
primary  purpose,  that  the  payment  of  debts,  &c.  should  precede  the  subse- 
quent dispositions :  Williams  v.  Chitty,  Shallcross  v.  Finden,  3  Yes.  545,  739 ; 
and  though  the  direction  to  pay  is  at  the  end  of  the  will :  Harding  v.  Qrady, 
1  D.  &  War.  430 ;  Wrigley  v.  Sykes,  21  Beav.  337,  345 ;  and  see  the  cases 
reviewed,  2  Jarm.  W.  1396  et  seq, ;  Corser  v.  Cartwright,  L.  B.  7  H.  L.  731 ; 
8  Ch.  971 ;  21  W.  K.  938. 

But  power  to  adjust  and  pay  all  claims  on  the  estate,  and  generally  to  act 
as  the  exors  in  their  discretion  think  fit.  is  not  equivalent  to  a  direction  to 
pay  debts,  so  as  to  confer  a  power  to  sell  real  estate  :  Re  Head^s  Trustees  and 
Macdonald,  45  Ch.  D.  310,  C.  A. 

And  a  direction  that  the  exors  shall  pay  the  debts  and  legacies  is  no 
charge :  Powell  v.  Robins,  7  Ves.  209 ;  Willan  v.  Lancaster,  3  Buss.  108 ; 
unless  there  are  special  words  in  the  devise,  such  as  "  subject  as  aforesaid  " : 
Bowling  v.  Hudson,  17  Beav.  248 ;  and  see  Wisden  v.  W,,  2  Sm.  &  G.  396. 

Except  as  to  realty  devised  to  them  :  Re  Tanqmray-  Willaume  to  Landau, 
20  Ch.  U.  465,  0.  A. ;  Re  Bailey,  B,y,B,,12  Ch.  D.  268;  Henvdl  v.  Whitaker, 
Finch  V.  Hattersley,  3  Buss.  343,  345,  and  cases  there  cited ;  although  the 
devise  is  contained  in  a  general  residuary  devise  and  bequest  of  residue : 
Wheeler  v.  Howell,  3  K.  &  J.  198 ;  or  is  on  trust  for  others :  Hart  land  v. 
Murrtll,  27  Beav.  204;  Re  Tanqueray -Willaume  to  Landau,  20  Ch.  D.  465, 
0.  A. ;  Re  De  Burgh  Lawson,  De  B,  L,  v.  DeB,  L,,  41  Ch.  D.  568;  and  the  whole 
real  estate  devised  will  be  charged  imlees  a  contrary  intention  appears  upon 
the  whole  wUl :  8,  C. ;  Rt  Bailey,  B,  v.  J5.,  12  Ch.  I).  268.  But  this  excep- 
tion does  not  apply  where  the  devise  is  to  one  of  several  exors  who  are  directed 
to  make  the  payment :  Warren  v.  Davies,  2  My.  &  K.  49  ;  Wasse  v.  Heeling- 
ion,  3  My.  &  K.  495 ;  Bowling  y.  Hudson,  17  Beav.  248;  nor  where  the  several 
exors  take  unequal  benefits :  Harris  v.  Watkins,  Kay,  438 ;  nor  where  the 
devise  is  to  others  as  trustees  for  them :  Symons  v.  James,  2  Y.  &  C.  C.  301 ; 
nor  where  the  exor  only  takes  a  life  estate  or  other  limited  interest :  Cook  v. 
BawBon,  3  D.  P.  &  J.  127. 

So  a  direction  to  exors  to  pay  legacies  out  **  of  my  estate,"  being  referable 
to  the  personalty  coming  to  them  as  exors,  does  not  operate  to  charge  tiie 
re£^ty :  Re  Cameron,  Nixon  v.  C„  26  Ch.  D.  19,  C.  A. 

An  implied  charge  by  a  general  direction  for  payment  is  cut  down  or  con- 
trolled by  the  subsequent  provision  of  an  express  fund  for  payment :  Wrigley 
V.  8ykes,  21  Beav.  337 ;  or  by  the  devise  of  a  particular  estate  subject  to  pay- 
ment: Corser  v.  CartwHgU,  L.  B.  7  H.  L.  731 ;  8  Ch.  971 ;  21  W.  B.  938; 
but  an  express  charge  is  not  so  limited :  Ellison  v.  Airey,  2  Yes.  568 ;  Coxe  v. 
Bassett,  3  Yes.  165 ;  Wrigley  v.  Sykes,  sup.  ;  and  see  Wisden  y,W,,2  Sm.  &  G.  396. 

A  direction  for  payment  out  of  rents  and  profits  is  in  general  a  charge  of 
the  corpus :  Fitzherbert  v.  Weld,  24  W.  B.  43 ;  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591 ;  Cooke  v.  Cholmondeley,  3  Drew.  1. 

A  charge  of  debts  on  realty  includes  damages  accrued  since  the  decease : 
Willson  V.  Leonard,  3  Beav.  373 ;  Morse  v.  Tucker,  5  Ha.  79 ;  and  mortgage 
debts :  Poole  v.  P.,  7  Ch.  17.  A  charge  of  testamentary  expenses  includes 
the  costs  of  an  admon  action :  sup,  p.  1423.  As  to  what  other  debts  are 
included,  see  2  Jarm.  W.  1491,  n. 

As  to  the  power  of  exors  to  sell  and  mortgage,  see  in/,  pp.  1541  et  seq.  As 
to  the  effect  of  the  Land  Transfer  Act,  1897,  see  Brickdale,  255  et  seq. 
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ezecutob's  siqht  to  qiyb  fbefebenge  nr  payhbkt  of  debts. 

At  any  time  before  a  judgment  for  admon  has  been  made  an  exor  or 
admor  may  prefer  any  creditor  oyer  those  of  equal  degree  {v,  sup,  pp.  1419 
et  seq,)  by  paying  his  debt  in  money:  Williams  v.  Fowler  ^  Str.  407 — 410; 
LytU^ion  v.  Cross ^  3  B.  &  C.  322 ;  Re  Raddiffe,  European  Ass,  Soc»  v.  i2., 
7  Ch.  D.  733 ;  Be  Harris,  H.  v.  H.,  35  W.  E.  710 ;  66  L.  T.  507 ;  56  L.  J. 
Ch.  810 ;  Be  Wells,  Mohny  y.  Brooke,  45  Ch.  D.  569. 

Or  in  ^oods :  Hepwortk  v.  Heslop,  6  Ha.  561 ;  or  by  himself  taking  the 
amount  out  of  the  assets  and  making  himself  personally  liable  for  the  debt : 
5.(7. 

Or  by  mortgaging  or  pledging  any  part  of  the  assets :  Earl  Vane  y.  Rigden, 
6  Ch.  663. 

Or  by  confessing  judgment  eyen  after  suit  or  action  commenced  by  other 
creditors:  Larkins  y.  Paxton,  2  Beay.  219,  and  other  cases,  sup,  p.  1421. 

Although  there  was  no  pressure  by  the  creditor :  Hepworth  y.  Heslop,  6  Ha. 
561 ;  and  whether  the  assets  are  actually  in  his  hands  or  not :  Earl  Vane  y. 
Bigden,  5  Ch.  663 ;  see  665,  n. 

And  since  the  Admon  of  Estates  Act,  1869  (32  &  33  Y.  c.  46),  a  simple 
contract  creditor  may  be  preferred  te  a  specialty  creditor:  Be  Orsmond,  Drury 
y.  0.,  58  L.  T.  24. 

And  as  the  rules  of  equity  now  preyail,  the  power  ma-y  be  exercised  as 
against  a  creditor  who  has  brought  an  action  for  nis  debt :  Vihart  y.  ColeSy  24 
a  B.  D.  364,  C.  A. 

But  in  confessing  judgment  an  exor  may  not,  it  is  apprehended,  exhaust 
the  assets  for  one  creditor:  May,  Vol.  Cony.  109;  and  see  Earl  Vane  y. 
Bigden,  5  Ch.  663. 

After  an  admon  decree  the  exor  cannot  do  any  act  to  affect  the  priorities 
of  creditors ;  if  he  pays  any  creditor,  he  will  not  oe  allowed  such  payment  as 
preferential,  but  can  only  stand  in  the  place  of  such  creditor  against  the 
estate :  Irhy  y.  /.,  24  Beay.  525 ;  Jones  y.  Jukes,  2  Ves.  jun.  518 ;  Mitchelson 
V.  Piper,  8  Sim.  64  ;  Jackson  y.  Woolley,  12  Sim.  12,  16. 

But  an  order  under  0.  xv,  merely  for  an  account  and  reserying  further 
consideration,  but  not  directing  application  of  assets  in  a  due  course  of 
admon,  does  not  affect  the  power  of  preference :  Be  Barrett,  Whitaker  y.  B,, 
43  Ch.  D.  70. 

Where  a  creditor  has  been  paid  part  of  his  debt  in  preference  by  the  exor, 
the  Court  will  not  pay  him  any  more,  either  out  of  legal  or  equitable  assets, 
until  the  other  creditors  haye  receiyed  the  same  proportion  of  their  debts : 
Mitchelson  y.  Piper,  8  Sim.  64 ;  Lowthian  y.  ffasell,  4  Bro.  C.  C.  167.  And 
see  Sect.  XXX.,  pp.  1675  et  sea. 

As  to  the  exor's  right  to  prefer  his  own  debt  by  retaining  the  amount,  see 
inf.  Sect.  X.,  pp.  1529  et  seq, 

IKTEBEST  ON  DEBTS. 

The  direction  for  computing  interest,  formerly  inserted,  used  to  be  ex* 
pressly  confined  to  the  deots  carrying  interest :  Hamilton  y.  Houghton,  2  Bli. 
181 ;  Creuze  y.  Hunter,  2  Ves.  jun.  165. 

But  by  0.  LV,  62,  where  an  account  is  directed  of  the  debts  of  the 
deceased,  unless  otherwise  ordered,  interest  is  to  be  computed  on  those 
carrying  interest  at  the  rate  they  carry,  and  on  all  others  at  4  p.  c.  from  the 
date  of  the  judgment  or  order. 

By  r.  63,  on  debte  proyed  aeainst  the  estate,  not  carrying  interest,  interest 
is  aUowed  at  4  p.  c.  crom  the  date  of  the  judgment  or  order,  after  satisfying 
coste,  debts,  and  interest  of  such  debte  as  by  law  carry  interest. 

Under  this  rule  a  creditor  is  not  entitled  to  interest  from  the  date  of  the 
judgment  on  a  debt  which  accrues  subsequently,  but  from  the  time  of  ito 
being  proyed:  Lainson  y.  L.,  18  Beay.  7  ;  17  Jur.  1044. 

And  the  rules  do  not  apply  to  decrees  made  before  1841,  though  the 
creditor,  who  was  Pit,  technically  came  in  since :  Wheeler  y.  QUI,  19  Eq. 
316 ;  Gruggen  y.  Cochrane,  13  W.  B.  520 ;  12  L.  T.  72. 

In  paying  a  creditor  who  proyes  on  a  bill  of  exchange,  income  tax  is 
deducted  from  interest :  Dinning  y.  Henderson,  3  D.  &  S.  702. 
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A  creditor  on  an  inBolrent  estate,  whose  debt  bears  interest,  is  not  entitled 
to  interest  up  to  the  day  of  payment,  but  only  to  the  date  of  the  judgment 
for  admon,  which,  by  yirtue  of  Jud.  Act,  1875,  s.  10,  is  equivalent  to  an 
adjudication  in  bankruptcy  in  cases  where  the  testator  or  intestate  has  died 
since  1st  Not.  1875:  Re  Troifs  Estate^  Fomeroy  v.  Summerhay,  M.  R.  at 
Chamb.  14  Nov.  1878,  B.  3332;  Be  Summera,  Boswdl  v.  Oumey,  13  Ch.  D. 
136  (where,  however,  the  Court  declined  to  vary  an  order  on  further  con- 
sideration made  on  a  different  footing) ;  and  see  Be  London^  Ac.  Hotels  Co,, 
Quartermaine'a  Case,  (1892)  1  Ch.  639.  disapproving  Be  Talbott^  King  v. 
Chick,  39  Ch.  D.  567,  and  holding  that  in  the  case  of  a  winding  up,  when  a 
secured  creditor  has  realized  his  security  and  proves  as  an  unsecured  creditor 
for  the  balance,  he  cannot  (as  respects  proceeds  of  sale)  treat  arrears  of 
interest  accrued  due  after  the  commencement  of  the  winding-up  as  paid  in 
priority  to  principal,  although  he  is  permitted  to  do  so  by  reason  of  earlier 
authorities  (see  Exp.  Bamabottom,  2  Mont.  &  Ayr.  79 ;  Exp,  Pen/old,  4  De  G. 
&  S.  282 ;  Ite  Savin,  7  Ch.  760)  as  respects  sums  received  under  the  security 
in  the  nature  of  profits  or  income. 

By  the  Bankruptcy  Act,  1890,  s.  23,  "where  any  debt  has  been  proved 
upon  a  debtor's  estate,"  under  the  Bankruptcy  Act,  1883,  '*  and  such  debt 
includes  interest,  or  any  pecuniary  consideration  in  lieu  of  interest,  sudi 
interest  or  consideration  shall,  for  the  purposes  of  dividend,  be  calculated  at 
a  rate  not  exceeding  5  p.  c.  per  ann.,  without  prejudice  to  the  right  of  a 
creditor  to  receive  out  of  the  estate  any  higher  rate  of  interest  to  which  he 
may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  paid  in 
fall." 

The  provision  does  not  prevent  a  secured  creditor,  who  has  realized  or 
assessed  the  value  of  his  security  from  allocating  sudi  value  in  discharge  of 
the  interest,  although  at  a  higher  rate  than  5  p.  c.  per  ann.,  and  proving  for 
the  principal  or  balance  due :  Be  Fox  and  Jacobs,  Exp,  Diacount  Banking  Co, 
of  England  and  Walet,  (1894)  1  Q.  B.  438. 

Interest  on  a  judgment  debt  was  allowed  out  of  the  surplus  of  the  estate 
of  an  insolvent  debtor  in  lieu  of  directing  such  surplus  to  be  paid  to  his 
exors  under  the  Judgments  Act,  1838  (I  &  2  V.  c.  110),  s,  92  ;  Be  ClageU, 
Exp,  Lewis,  W.  N.  (88)  100 ;  36  W.  E.  663. 

The  direction  to  compute  interest  may  be  given  on  further  consideration : 
see  Fiintftffv,  Haynes,  4  Ha.  309,  To  entitle  to  interest  under  this  rule  the 
debt  must  have  been  established  in  the  particular  suit :  Davia  v.  Combermere, 
15  Sim.  394  ;  and  see  Qruggen  v.  Cochrane,  13  W.  R.  620 ;  12  L.  T.  72. 

Though  an  obligee  has  received  the  whole  principal  due  on  the  bond  under 
the  bankruptcy  of  one  obligor,  he  may  treat  that  as  an  ordinary  payment  on 
account,  so  as  to  recover  interest  against  a  co-obligor's  estate:  Bower  v. 
Marris,  C.  &  Ph.  351,  354. 

In  Furcell  v.  Blennerhaaaet,  3  J.  &  Lat.  24,  interest  on  the  Pit's  debt  was 
given  only  from  the  time  of  filing  the  bill,  because  of  the  ladies  of  Pit. 

In  Lancaster  v.  Evors,  10  Beav.  154,  166,  266,  one  estate  in  Court  was  not 
entitled  to  interest  on  a  sum  paid  on  account  of  and  recouped  from  another 
estate  after  great  length  of  time. 

A  direction  to  pay  a  brother's  debt  amounted  to  a  legacy,  but  did  not  give 
interest  until  after  a  year  from  testator's  death :  Askew  v.  Thompson,  4  K.  & 
J.  620. 

The  claim  by  the  writ  for  interest  is  not  a  good  demand  within  the  Civil 
Procedure  Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  28  (v.  sup,  p.  1387) :  Bhymney 
By,  Co,  V.  Bhymney  Iron  Co,,  26  Q.  B.  D.  147. 

A  solr  is  entitled  to  interest  at  4  p.  c.  on  his  taxed  costs  at  any  time  before 
they  are  paid :  Blair  v.  Cordner,  19  Q.  B.  D.  516. 

In  givmg  interest  on  legal  debts  equity  followed  the  law,  and  applied 
similar  principles  as  to  other  debts.  For  the  general  rules  as  to  the  right  to 
interest,  v,  aup,  p.  1386. 

As  to  interest  on  legacies,  v,  inf,  p.  1504. 

As  to  subsequent  interest  on  debts,  v.  inf,  pp.  1457,  1458. 

SALE  OF  REALTY. 

The  old  rule  was  to  administer  the  personalty,  and  in  case  of  a  deficiency 
to  raise  the  residue  from  the  realty,  and  then,  if  it  was  foreseen  the  per- 
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sonalfy  would  be  deficient,  a  sale  of  the  realty  was  proceeded  with  mean- 
while :  Holme  v.  Stanley ^  8  Ves.  2 ;  Lloyd  v.  Johnes,  9  Ves.  65 ;  Curtis  v. 
Price,  12  Ves.  105 ;  Watson  v.  Birch,  2  Ves.  jnn.  63 ;  Wakeman  y.  Ds,  Butland, 
3  Ves.  505,  506. 

Afterwainds  it  became  usual  only  to  direct  an  inquiry  as  to  the  real  estate 
and  the  incumbrances :  Bouse  v.  Jones,  1  Ph.  465,  466 ;  and  a  sale  of  the  real 
estate  was  not  directed  till  further  directions,  the  deficiency  of  the  personal 
then  appearing ;  especially  where  an  infant  was  interested  in  the  real :  Baillie 
V.  Jackson,  10  Sim.  167 ;  but  see  contra.  Lynch  v.  Joyce,  3  D.  &  War. 
349. 

Now,  however,  it  is  of  course  to  direct  a  sale  in  the  first  instance,  in  case 
the  personal  estate  shall  not  be  sufficient ;  and  a  direction  for  sale  has  been 
added  in  Chambers :  see  Forms  2,  3,  sup,  pp.  1390,  1391. 

By  O.  LI,  1  (replacing  15  &  16  V.  c.  86,  s.  65,  v.  sup.  Vol.  I.  pp.  338,  339), 
in  any  cause  or  matter  relating  to  real  estate,  the  Court  may  direct  a  sale  of 
the  realty,  if  necessary  or  expedient,  at  any  time  in  the  suit,  with  the  same 
effect  as  on  the  hearing. 

A  sale  will  not  be  directed  against  the  will  of  the  beneficiaries,  provided 
they  satisfy  the  debts,  costs,  Sc. :  Cooper  v.  C,  L.  B.  7  H.  L.  72;  nor 
against  the  will  of  a  devisee  of  part,  who  submits  to  pay  his  share :  Lees  y .  L, , 
15  Eq.  151 ;  and  in  deciding  whether  the  debts  are  to  be  raised  by  sale  or 
mortgage,  the  wishes  of  those  immediately  entitled  will  be  consulted  before 
those  who  are  remotely  interested:  Metcalfe  v.  Hutchinson,  1  Ch.  D.  691. 
And  see  Swann  v.  Wehh,  Martin  v.  Hadlow,  1  W.  B.  90,  101. 

And  the  Court  has  power  to  order  a  sale  of  real  estate  only  when  it  is 
necessary  or  expedient,  for  the  purposes  of  the  action  before  it,  that  the  pro- 
perty should  be  sold :  Be  Bohinson,  Pickard  v.  Wheater,  31  Ch.  D.  247. 

And  an  action  to  administer  personal  estate,  and  rents  and  profits  of  real 
estate,  is  not  a  cause  or  matter  relating  to  real  estate  within  the  rule  :  Be 
Staines,  S.  v.  S.,  33  Ch.  D.  172. 

Where  there  is  a  trust  for  sale  to  pay  debts  in  aid  of  the  personalty,  an 
order  for  sale,  after  a  certificate  that  all  the  debts  are  paid  out  of  personalty, 
is  invalid :  Carlyon  v.  Truscott,  L.  B.  20  Eq.  348. 

By  r.  2,  the  title  is  to  be  laid  before  counsel  with  reference  to  the  conditions 
and  matters  of  sale,  and  a  time  for  delivering  the  abstract  to  be  fixed. 

And  by  r.  3,  the  sale  is  to  be,  with  the  approbation  of  the  Judge,  to  the 
best  purchaser,  to  be  allowed  by  such  Judge,  and  all  proper  parties  are  to 
join  as  he  shall  direct. 

To  take  the  conduct  of  a  sale  from  Pit,  a  case  should  be  made,  and  parties 
having  title  deeds,  whether  conducting  the  sale  or  not,  must  facilitate  it : 
KnoU  V.  Cottee,  27  Beav.  33. 

Beal  estate  may  be  sold  under  the  Admon  of  Estates  Act,  1833  (3  &  4 
W.  IV.  c.  104]),  to  pay  debts,  though  the  suit  is  brought,  not  by  a  creditor, 
but  by  the  heir  and  next  of  kin :  Price  v.  P.,  16  Sim.  484 ;  or  person  inte- 
rested under  the  will:  Bodney  v.  B.,  16  Sim.  307;  Dinning  v.  Henderson, 
2  Coll.  330  (and  see  Kinderleyy,  Jervis,  22  Beav.  1) ;  but  not  where  the  legal 
pers.  represve  is  sole  Pit:  Tubhy  v.  T.,  Catley  y.  Sampson,  sup.  p.  1419, 

As  to  the  sale  of  land  subject  to  an  annuify  at  the  suit  of  the  annidtant, 
see  Sect.  XXV.  inf.  p.  1639. 

By  the  Trustee  Act,  1893  (56  &  67  V.  c.  63),  s.  30,  where  a  sale  is  decreed 
for  any  purpose,  the  Court  may  declare  the  legal  owners  trustees  within  the 
Act,  and  discharge  the  contingent  right  of  any  unborn  person. 

By  sect.  31,  in  any  decree  for  conveyance  or  assignment  of  lands,  the  Court 
may  declare  any  parties  interested  to  be  trustees,  and  that  unborn  persons, 
who  would  on  coming  into  existence  become  interested,  would  be  trustees 
within  the  Act. 

As  to  these  sections,  see  pp.  1271,  1272,  sup. 

The  C.  A.  will  not  interfere  with  the  discretion  of  the  Judge  ordering  the 
sale  as  to  the  mode  of  carrying  it  into  effect :  McDonald  v.  Foster,  6  Ch.  D. 
193,  0.  A. 

Where  the  costs  of  suit  exceeded  the  funds  in  the  cause,  the  Court  directed 
the  costs  of  the  purchasers,  occasioned  by  the  trustee's  refusal  to  execute  the 
conveyance,  to  be  taxed  and  paid,  and  then  Plt*s  and  Deft'srateably :  Billing 
y.  Wehh,  1  D.  &  S.  716. 

In  a  creditor's  suit,  an  incumbrancer,  made  a  party,  who  from  the  frame  ol 
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sag. 


the  suit  could  not  have  relief  in  it,  was  still  not  entitled  to  his  costs  against 
Pit :  Joyce  y.  De  Moleyns,  3  J.  &  Lat.  698. 

As  to  equitable  conversion  of  the  surplus,  where  more  is  sold  than  neces- 
',  V,  inf.  p.  1552. 
there  are  distinet  and  separate  incumbrances  on  different  parts  of  the 
estate,  it  will  be  more  convenient  that  such  parts  should  be  sold  separately, 
and  the  proceeds  naid  in  to  separate  accounts,  as,  if  the  estate  is  soM  entire, 
the  proceeds  will  have  to  be  apportioned  according  to  the  respective  values  of 
such  narts ;  for  a  direction  for  that  purpose,  v.  tn/.  Sect.  II. 

If  mere  are  estates  devised  in  trust  to  pay,  or  charged  with  debts,  descended 
estates,  or  estates  specifically  devised,  should  be  sold  in  their  proper  order : 
V.  in/.  Sect.  XXI2..,  pp.  1663  et  $eq, ;  and  the  proceeds  should  be  paid  in  to 
distinct  accounts ;  and  where  there  are  estates  applicable,  in  successive  order, 
the  decree  generally  directs  which  are  to  be  sold  in  the  first  instance. 

MOKTOAaEE  OOKSENTIKO  TO  BALE. 

The  usual  direction  in  the  case  of  mortgagees,  who  consent  to  the  sale, 
is  for  the  purchase-money  to  be  paid  into  Court :  Form  2,  p.  1390. 

The  estate  cannot  be  sold  free  from  the  mort^a^  without  the  mortgagee's 
consent,  and,  if  a  party,  he  must  elect  at  once  if  it  shall  be  so  sold :  Lanyion 
V.  X.,  1  Jur.  N.  S.  1078 ;  24  L.  J.  Ch.  625 ;  3  W.  E.  222;  3  Eq.  E.  394 ; 
Wtckenden  v.  Raywm^  6  D.  M.  &  G.  210.  If  he  consents  he  must  produce 
and  leave  the  title  deeds  necessary  for  the  sale :  Livesey  v.  Harding,  1  Beav. 
343. 

The  mortgagee  is  only  entitled  to  six  months'  interest  from  the  date  of  his 
consent  to  be  paid  off  out  of  the  purchase-money :  Day  v.  D.,  31  Beav.  270 ; 
Pish.  Mort.  907. 

A  party  having  a  lien  on  an  estate,  and  proving  his  debt,  and  on  the  estate 
being  sold,  subject  to  the  lien,  refusing  to  accept  from  the  purchaser  the 
amount  fixed  by  the  Master,  was  not  to  share  as  a  creditor  in  the  purchase- 
money  :  Hempstead  v.  JjT.,  4  Beav.  423. 

The  mortgagee  oonsentiDg  to  a  sale  is  entitled  to  his  principal,  interest,  and 
costs  out  of  the  proceeds  in  priority  to  all  other  costs :  Hepworth  v.  Heslop^ 
3  Ha.  484;  Crosse  v.  Gen.  and  Reversionary,  drc.  Co.,  3D.  M.  &  G.  698,  722 ; 
Ross  V.  R.,  29  L.  E.  Ir.  318 ;  but  in  Berry  v.  Hebblethwaite,  4  K.  &  J.  80,  was 
allowed  only  the  actual  costs  of  sale,  as  against  the  proceeds ;  but  see  Fish. 
Mort.  p.  890,  s.  1884,  n. 

Where  the  amount  realized  by  the  sale  was  insufficient  to  satisfy  the  mort- 
gage, and  was  the  only  assets,  the  whole  was  paid  to  the  mortgagee,  after 
paying  the  costs  of  the  sale :  Dighton  v.  Withers,  31  Beav.  423 ;  ThrelfeU  v. 
Harrison^  W.  N.  (77)  192;  but  semhle  only  the  mortgagee's  costs:  Re  Mac- 
kinlay,  Ward  v.  M.,  2  D.  J.  &  8.  358. 

As  to  costs  where  the  mortgagee  is  plaintiff,  v.  inf.  Yol.  III.  pp.  1925, 
1926. 

In  a  creditor's  suit,  where  the  parties  beneficially  entitled  to  the  real  estate, 
subject  to  the  debts,  were  also  entitled  to  the  second  charge,  and  the  estate 
was  insufficient  to  pay  the  first  and  second  charges,  upon  the  offer  of  such 
parties  to  pay  off  the  first  charge  and  take  the  estate  in  satisfaction  of  their 
demands,  an  inquiry  went  whether  it  was  proper  to  carry  sudi  offer  into 
effect,  instead  ox  selling :  Lynch  v.  Kelly,  3  J .  &  Lat.  628 ;  and  see  Rogers  v. 
Maule,  sup.  p.  1391. 

SALE  FREE  FBOM  IKOUHBRAITCES— COlTVEYANGnrG  ACT,  1881,  8.  5. 

For  the  provisions  of  sect.  5  of  the  Conveyancing  Act,  1881,  empowering 
the  Court  to  order  a  sale  of  incumbered  real  estate,  v.  sup.  Vol.  I.  p.  342. 

An  order  for  the  sale  of  land  free  from  incumbrances,  the  incumbrancer 
not  being  a  party  to  the  action,  should  follow  the  wording  of  the  Act,  and 
after  directing  payment  of  the  purchase-money  into  Court,  and  setting  apart 
a  sufficient  amount  to  meet  the  claims  of  the  incumbrancer,  proceed  to 
declare  that  thereupon  any  person  interested  should  be  at  liberty  to  apply 
at  Chambers  for  a  declaration  that  the  land  is  freed  from  ihe  incumbrance : 
Dickin  v.  D.,  30  W.  E.  887. 

In  an  admon  action,  the  Court  will  not,  upon  further  consideration,  direct 
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the  sale  of  real  estate  tmdeT  sect.  5,  free  from  an  annui^,  but  will  direct  a 
sale  to  be  carried  out  in  Chambers :  Patching  y.  Bull^  30  W.  B.  244. 

BENTS— -AOOOUNT  OP,  WHEN  DIEECTKD. 

It  is  not  usual  in  a  creditor's  suit  to  direct  an  account  of  rents  in  the 
original  decree :  Schomherg  v.  Humfreyy  1  D.  &  War.  411. 

At  law  a  bond  creditor  was  only  entitled  to  judgment  against  the  heir  for 
the  lands  descended  of  which  he  was  seised  at  the  time  of  suing  the  original 
writ  or  filling  the  bill :  Jeffreaon  v.  Morton^  2  Saund.  7  a,  n. ;  but  in  Equity  he 
was  always  entitled  to  an  account  of  the  mesne  profits  from  the  death  of  the 
obligor :  CurHs  v.  C,  2  Bro.  0.  C.  633. 

A  widow,  in  accounting  for  rents  and  profits  received  by  her  as  trustee  for 
her  son,  is  entitled,  as  a  just  allowance,  to  her  arrears  of  dower,  and  future 
payments,  without  being  put  to  sue  for  dower :  Graham  y.  6^.,  1  Yez.  262. 

Mesne  rente  and  profits  are  neyer  applied,  unless  necessary  by  reason  of  a 
deficiency  of  other  assets ;  and  an  account  of  them  will  not  be  directed  until, 
on  further  consideration,  the  necessity  for  such  account  appears  by  the  in- 
sufiBciency  of  the  corpus :  Stronge  y.  HawkeSy  4  D.  &  G.  655 ;  Schomherg  y. 
Hum/rey,  1  D.  &  War.  411 ;  Stratford  y.  Rits&ii;  EardUy  y.  Oweii,  10  Beay. 
25.  677  ;  Daviea  y.  Topp,  Form  2,  Sect.  XXX. 

So  also  in  the  case  of  equitable  assets :  Silk  y.  Primes  2  Coll.  510 ;  5.  (7., 
1  Dick.  385 ;  but  see  Plunket  y.  Penson,  2  Atk.  290,  294 ;  Loivthian  y.  Haael, 
4  Bro.  0.  C.  167. 

As  to  the  position  of  a  mortgagee  when  coming  to  the  Court  as  Pit  in  an 
admon  action,  v.  inf.  Chap.  XLVlI.,  **  Mobtgages,"  p.  1924. 

As  to  the  rights  of  tenant  for  life  and  remainderman  inter  m,  see  Sect. 
XXXTTT.,  '*  Tenant  fob  Life  of  Besedtte." 
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Sbction  II. — ^Allowance  and  Disallowance  op  Claims  by 

Cbeditobs. 

1.  Order  J  on  Summons  ac(;oumed  into  Courty  allowing  Claim, 

Let  the  applicant  be  allowed  as  a  creditor  upon  the  estate  of  B.,  the 
testator  &c.,  for  the  sum  of  £ — . 

For  reference  to  special  referee  as  to  a  claim,  see  Be  Perrifif  Court  y.  P., 
M.  B.,  8  Noy.  1875,  B.  1688,  et  sup.  Yol.  L,  p.  401. 

2.  The  likcy  disallowing  Claim. 

Let  the  claim  of  A.  to  be  allowed  as  a  creditor  against  the  estate  of 
B.,  the  testator  &c.,  in  respect  of  £ —  alleged  to  be  due  on  the  bond 
dated  &c.,  and  all  interest  thereon,  be  disallowed. — Be  Coxj  V.-O.  S., 
18  July,  1861,  A.  1741. 

3.  Order  admitting  Scottish  Jtidgment  Creditor  on  registered 

Judgment. 

Let  the  order  dated  &c.  be  yaried  so  far  as  the  same  directs  that 
J.  L.  of  —  [the  Appellant']  be  perpetually  restrained  from  enforcing 
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the  registered  decreet  or  judgment  in  the  Court  of  Session  in  Scotland 
the  subject  of.  the  second-mentioned  matter  and  action ;  And  Let  instead 
thereof  the  said  J.  L.  and  his  agents  be  perpetuallj  restrained  from 
enforcing  in  England  the  said  registered  decreet  or  judgment;  But 
the  said  J.  L.  is  to  be  at  liberty,  notwithstanding  the  Master's  certi£- 
cate  dated  &c.  in  the  first- mentioned  action,  to  prove  in  the  said  action 
for  the  amount  due  and  owing  to  him  on  his  said  registered  decreet  or 
judgment,  and  the  costs  of  registration  thereof  in  England. — See  Re 
Low,  Bland  v.  Z.,  0.  A.,  27  Nov.  1893,  B.  1485  j  (1894)  1  Ch.  147, 
O.A. 

4.  Order  in  Chambers  aUowing  Claims  sent  in  after  the  proper 

Time. 

Lbt,  notwithstanding  that  the  time  limited  for  creditors  to  send  in 
their  claims  has  expired,  the  applicant  be  allowed  as  a  creditor  upon 
the  estate  of  the  testator  W.  for  the  sum  of  £ —  together  with  £ —  for 
interest  thereon,  at  the  rate  of  &c.,  from  &c.  to  &c.,  and  £2  2<.  for  his 
costs,  making  together  £ — . — The  applicant  to  pay  to  the  Pit  and  the 
Deft  their  ascertained  costs  of  the  application. —  Williamson  y.  W.y 
Y.-O.  B.  at  Chambers,  22  Maidi,  1875,  B.  866. 

If  the  order  is  made  after  the  hearing  on  further  consideration,  there  will 
be  a  direction  for  payment :  see  RamsboUom  v.  MorreUy  M.  B.,  at  Chambers, 
30  May,  1877,  B.  1634. 

For  an  order  allowing  claim,  and  for  creditor  to  participate  in  any  future 
distribution  of  assets,  and  for  creditor  to  pay  costs  of  application,  see  Gates  v. 
Williams,  V.-O.  H.  at  Chambers,  31  May,  1877,  A.  1094. 


5.  Order  f 07'  Leave  to  prove  after  Time  for  Adjudication, 

Let  the  applicant  H.  be  at  liberty  to  go  in  before  the  Judge  in 
Chambers  and  prove  such  debt,  if  any,  as  he  can  establish  against  the 
estate  of  P.,  the  testator,  notwithstanding  the  time  has  expired  for  ad- 
judicating upon  debts  due  from  the  said  estate ;  And  Let  the  applicant 
pay  to  the  Pit  and  the  Deft  their  costs  of  this  application,  and  conse- 
quent thereon,  such  costs  to  be  taxed  by  the  taxing  master,  in  case  the 
parties  di£teT.—  fVesially.  Bain,  V.-C.  S.,  27  Nov.  1858,  B.  1229. 

For  form  of  summons,  see  D.  C.  F.  567. 

For  order  after  further  directions,  allowing  bond  creditor  of  intestate,  who 
was  surety  after  the  principal  debtor  became  bankrupt,  to  go  in  on  terms 
and  p  oyt3,  and  qualifying  previous  admission  of  assets  oy  the  administratrix, 
and  a  raagin^  priorities  as  against  simple  contract  creditors  who  had  proved, 
the  bond  creditor  being  aware  of  the  suit,  but  the  fund  not  distributed,  and 
a  creditor  who  had  purchased  under  the  decree  having  been  allowed  to  retain 
his  purchase-money  in  part  payment,  see  Brown  v.  Lake,  1  D.  &  S.  150. 

For  order  in  Chambers  to  admit  applicants  as  creditors  before  apportion- 
ment, see  Ley  center  v.  Logan^  V.-O.  W.,  19  Jan.  1859,  B.  793. 

For  like  order  on  petition  for  leave  to  prove  after  further  consideration, 
petitioner  undertaking  to  dismiss  bill  filed  by  him  for  same  purpose,  with 
costs,  see  Jones  v.  Evans,  V.-C.  S.,  1  June,  1855,  A.  1092. 

For  order  for  leave  to  prove  after  Master's  certificate  but  before  further 
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consideratioTi,  see  Ellice  v.  OoodsoUy  Y.-C.  S.,  26  Feb.  1853,  A.  651.  For  like 
order  after  further  consideration  on  undertaking  as  to  costs,  see  Levns  y, 
Morrison,  M.  E.  21  July,  1855,  B.  1539. . 


NOTES. 
ISStABLISHINO  DEBTS  OR  CREDITS— PBOCEDURB. 

By  O.  LV,  45,  **  Where  an  advertisement  is  required  for  the  purpose  of  any 
proceeding  in  Chambers,  a  peremptory  adTertisement,  and  only  one,  shall 
be  issued,  unless  for  any  special  reason  it  may  be  thought  necessary  to  is^^ue 
a  second  advertisement  or  further  advertisements,  and  any  advertisement 
may  be  repeated  as  many  times  and  in  such  papers  as  may  bo  directed." 

By  r.  46,  **  The  advertisement  [for  claimants]  shall  be  prepared  by  the 
party  prosecuting  the  judgment  or  order,  and  submitted  to  the  chief  clerk 
(Master)  for  approval,  and  when  approved  shall  be  signed  by  him,  and  such 
signature  shall  be  sufficient  authority  to  the  printer  of  the  Gazette  to  insert 
the  same/' 

By  r.  46a,  ''The  advertisement  for  creditors  shall  be  prepared  and  signed 
by  the  solr  of  the  party  prosecuting  the  jud^ent  or  order;  and  such 
signature  shall  be  sufficient  authority  to  the  pnnter  of  the  Gazette  to  insert 
the  same." 

Afl  to  such  advertisements,  see  Woody.  Weighimany  13Eq.'434;  Re  Bracken, 
Doughty  v.  Toumson,  43  Ch.  D.  1,  C.  A.,  e<  avp,  p.  1396;  and  for  forms  see 
D.  C.  F.  555  et  seq. 

None  are  required  after  advertising  under  the  Law  of  Property  Amendment 
Act,  1859  (22  &  23  V.  c.  35) :  Cuthbtrt  v.  Wharmby,  W.  N.  (69)  12. 

By  r.  48,  claimants  filing  affidavits  are  not  required  to  take  office  copies, 
but  the  person  who  examines  the  claims  must  do  so,  and  must  produce  the 
same  at  the  hearing,  unless  otherwise  ordered  in  Chambt-rs ;  and  see  Dan.  824. 
By  r.  54,  if  on  the  appointed  day  any  claims  are  not  disposed  of,  an  ad- 
journed day  is  to  be  fixed,  and  where  further  evidence  is  to  be  adduced,  a 
time  may  be  named  for  closing  it,  and  directions  given  as  to  adducing. 

By  rr.  49 — 53  and  55—58,  further  provisions  are  made  as  to  claims  by 
"creditors  or  other  claimants";  and  no  debt  need  be  proved  by  the  cre- 
ditor's affidavit  unless  notice  of  its  disallowance  has  been  given  by  the  exor 
or  admor,  to  whom  all  claims  are  to  be  sent  for  examination  ;  and  see  Dan.  825. 
By  r.  59,  a  list  of  claims  allowed,  when  required  by  the  Judge,  is  to  be 
left  by  the  person  who  examines  the  claims. 

The  ordinary  judgment  in  a  creditor's  action  is  not  treated  as  conclusively 
establishing  the  Pit's  debt :  Owens  v.  Dickenson,  Cr.  &  Ph.  56  ;  Fitld  v.  Ti<- 
muss,  1  Sim.  N.  S.  218 ;  the  claim  may  be  opposed  in  Chambers  on  fresh 
evidence,  and  on  grounds  not  raised  at  the  hearmg :  Cardell  v.  Hawke,  6  Eq. 
464 ;  Whitaker  v.  Wright,  2  Hare,  310 ;  sectis,  in  a  suit  by  a  specific  inciun- 
brancer,  where  all  parties  interested  in  disputing  the  debt  are  before  the 
Court :  Owens  v.  Dickenson,  sup. 

Judgment  obtained  a^nst  the  admor  in  a  foreign  action  can  only  be 
treated  as  primd  facie  evidence  of  the  debt :  Re  Boyse,  CrofUm  v.  C,  15  Ch.  D. 
591. 

As  to  the  merger  of  an  original  debt  in  a  judgment,  see  Vihari  v.  Coles,  24 
Q.  B.  D.  364,  C.  A. ;  Re  Davison,  13  Q.  B.  D.  50 ;  Edevain  v.  Cohen,  43  Ch.  D. 
187,  C.  A ;  Ushome  v.  Limerick  Market  Trustees  (1900),  1  I.  E,  85,  C.  A.,  and 
inf.  Vol.  m.,  p.  1943. 

A  claimant  mav  be  cross-examined  on  his  affidavit :  Cast  y.  Poyser,  3  Sm. 
&  G.  369 ;  though  he  has  obtained  jud^8;ment :  Leuton  v.  Brudendl,  Re  Baker, 
12  W.  B.  1127 ;  10  L.  T.  859 ;  and  exors  will  be  allowed  the  costs  of  cross- 
examination  properly  and  not  vexatiously  taken:  Re  Barber,  Burgess  v. 
Vinnicome,  31  Ch.  D.  665 ;  Leuton  v.  Brudendl,  12  W.  E.  1127. 

The  CoTirt  will  not  in  general  allow  a  debt  or  claim  to  be  established  on 
the  uncorroborated  evidence  of  the  claimant:  Re  Finch,  F.  v.  F»,  23  Ch.  D. 
267,  C.  A. ;  Re  Harnett,  Leahy  v.  O'Grady,  17  L.  E.  Ir.  543;  Re  Whittaker, 
W,y,  W.,  21  Ch.  D.  657;  Poole  v.  Foxwell,  13  W.  E.  199;  11  L.  T.  441;. 
Orant  v.  G.,  34  Beav.  623,  627 ;  Down  y.  Ellis,  35  Beav.  578 :  Hughes  v. 
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Seanar,  Rogeri  v.  Pirtvell,  Marley  v.  Finwy,  18  W.  R.  109,  282,  490 ;  38  Ij.  J. 
Ch.  684  ;  but  the  rule  to  this  effect  is  not  a  rule  of  Law :  Re  Hodgton,  Beckett 
V.  BamscUile,  31  Ch.  D.  177,  C.  A. ;  lie  GameU,  Gandyy.  Macauliy,  31  Ch.  D. 

1 ,  C.  A. ;  but  at  most  only  a  rule  of  prudence :  Re  Finch j  23  Ch.  D.  267, 

C.  A.,  at  p.  271 ;  Re  Dillon,  Duffin  v.  Baffin,  44  Ch.  D.  76,  C.  A. ;  and  a 
donatio  inortis  caued  has  been  established  on  the  sole  eyidenoe  of  the  donee 
where  the  Court  considered  it  trustworthy :  Re  Dillon,  sup.  ;  Re  Farman,  F. 
V.  Smith,  67  L.  J.  Ch.  637. 

(Generally,  affidavits  should  be  filed  before  cross-examining  the  party  on 
the  other  side  ;  but  for  their  allowance,  under  circumstances,  with  leave  to 
file  affidavits  in  reply,  see  Lanotfteld  v.  Iggulden,  20  W.  B.  621 ;  41  L.  J.  Ch. 
473 ;  26  L.  T.  687  ;  Mayes  v.  if.,  14  W.  B.  169. 

For  the  mode  of  provmg  debts  in  Chambers,  see  Dan.  822  et  sea.  As  to  the 
right  of  a  claimant  to  production  of  documents  by  the  exors,  see  Re  M*  Veagh^s 
EstaU,  1  D.  J.  &  S.  399;  and  see  Newland  y.  Steer,  11  Jur.  N.  S.  596;  13 
L.  T.  Ill;  13  W.  B.  1014. 

A  letter  from  a  testator  to  his  exor,  but  not  communicated  to  the  exor  nor 
executed  as  a  will,  stating  that  a  debt  due  from  the  exor  was  cancelled,  is 
inadmissible  as  evidence  of  the  cancellation  of  the  debt :  Re  Hyslop^  H.  t. 
Chamberlain,  (1894]  3  Ch.  522. 

As  to  the  mode  of  proof  under  the  Bankruptcy  Act,  1883,  as.  37,  40,  Sched. 

2,  r.  21,  for  a  debt  payable  at  a  future  date  with  interest  in  the  meantime 
according  as  the  rate  of  interest  is  or  is  not  5  p.  c,  see  Re  Browne,  Exp,  Ador, 
(1891)  2  Q.  B.  574,  C.  A. 

An  issue  may  be  directed  :  see  Chap.  XII.  sup.  Vol.  I.  p.  372. 

As  to  costs  of  parties  attending  in  Chambers,  v.  sup.  Vol.  I.  p.  329. 

Creditors  who  nave  proved  their  debts  are  not  entitled  to  notice  of  pro- 
ceedings in  the  cause,  except  such  as  particularly  affect  them :  Hare  y.  Rose, 
2  Vez.  558.. 

A  creditor  who  has  proved  his  debt  in  a  bankruptcy  has  an  interest  which 
entitles  him  to  apply  to  the  Court  to  expunge  the  proof  of  another  which  has 
been  admitted  by  the  trustee :  Exp.  Merritnan,  Re  Stenson,  25  Ch.  D.  144, 
C.A. 

Only  one  party  (in  general  the  exor  or  admor)  should  attend  to  oppose 
a  claim  brought  in  in  an  admon  action:  Re   Watts,  Smith  y.   W.,  22  Ch. 

D.  1,  C.  A, 

The  report,  speaking  from  its  date,  riehtly  deducted  from  debts  proved, 
sums  paid  on  them  aliunde  since  the  proof  by  other  persons  liable  :*  Jennings 
y.  Elster,  1  My.  &  K.  440. 

DEBTS  FBOVABLE. 

Where  a  suit  for  a  legacy  assented  to  by  the  exor  had  been  brought 
against  him,  and  the  exor  died,  the  legatee  was  idlowed  to  abandon  his  suit, 
and  prove  against  the  exor's  estate  for  the  legacy  and  costs :  Turner  v. 
Wardle,  7  Sim.  80 ;  a  supplemental  suit  under  such  circumstances  by  the 
legatee  should  embrace  general  admon  of  the  exor's  estate:  Cochrane  v. 
Robinson,  9  Sim.  377. 

A  debt  for  dilapidations  ranked  after  simple  contract  debts  against  legal 
assets :  Bryan  v.  Clay,  1  £1.  &  Bl.  38 ;  but  was  payable  pari  passu  out  of 
eq^uitable  assets :  Biaset  v.  Burgess,  23  Beav.  278.  Now,  by  the  Eccles. 
Dilapidations  Act,  1871  (34  &  35  Y.  c.  43),  s.  36,  the  amount  and  costs  may 
be  recovered  as  a  debt  due  from  the  late  incumbent,  his  exors  or  admors, 
but  by  sect.  53  there  must  first  be  a  bishop's  order ;  and  the  debt  thus  created 
by  statute  is  payable  pari  passu  with  the  other  debts  :  Re  Monk,  Wauman  v. 
Jf.,  3d  Ch.  D.  583.  As  to  this  Act,  see  Jones  y.  Dangerfield,  1  Ch.  D.  438; 
Oleaves  v.  Marriner,  1  Ex.  D.  107 ;  Wright  v.  Davies,  1  C.  P.  D.  638, 
C.A. 

A  mortgagee,  after  foreclosure  and  attempted  sale,  giving  up  the  property 
was  allowed  to  prove  for  his  debt,  but  not  for  the  costs  of  the  foreclosure : 
Haynes  v.  H.,Z  Jur.  N.  S.  504. 

A  local  Board  which  has  not  taken  summary  proceedings  within  the  time 
limited  by  the  Summary  Jurisdiction  Act,  1848,  commonly  known  as  Jervis' 
Act  (11  &  12  y.  c.  43),  for  recovery  of  improvement  expenses  against  the 
owner  who  is  liable  cannot  proye  as  creditors  in  an  action  to  administer  his 
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estate:  West  v.  Dmonmun,  14  Cli.  D.  Ill;  nor,  unless  by  consent,  enforce 
their  charge  by  summons  in  the  action  :  /6. 

And  such  expenses  are  not  a  debt  due  from  the  estate  of  the  person  who 
was  owner  at  the  time  when  the  work  was  done  :  Re  Boor,  B,  v.  Hopkins ,  40 
Ch.  D.  572. 

The  estate  of  a  tenant  for  life  who  takes  subject  to  a  condition  in  the  will 
requiring  him  to  do  repairs  is  liable  in  equity  for  omission  to  repair:  Re 
WHliames,  Andrews  v.  \V.,  52  L.  T.  41 ;  54 X.  T.  105. 

Where  a  charge  has  been  postponed  at  the  rec^uest  of  the  debtor,  an 
implied  promise  to  indemnify  oeing  inferred,  the  incumbrancer  may  prove 
for  the  amount  which  he  would  have  received  if  he  had  not  consented  to  the 
postponement:  Exp,  Fordy  Re  ChapptU,  16  Q.  B.  D.  305,  0.  A. 

A  blank  acceptance  for  value  is  not  revoked  by  the  acceptor's  decease,  but 
taking  it  with  notice  or  suspicion  of  defect  of  title  may  avoid  the  claim : 
Hatch  V.  Searles,  2  Sm.  &  O.  147. 

The  holder  of  a  bill  of  exchange  deposited  by  the  drawee  with  him  as 
security  for  a  sum  less  than  the  amount  of  the  bill  can  prove  against  the 
estate  of  the  bankrupt  acceptor  for  the  whole  amount  of  the  bill :  Exp. 
Newton;  Exp.  Griffin,  Re  Bunyard,  16  Ch.  D.  330,  C.  A. 

As  to  proof  in  respect  of  a  bill  of  exchange  drawn  abroad  and  accepted  in 
England,  and  afterwards  dishonoured,  see  Re  Oillespie,  Exp,  RobartSy  18  Q.  B.  D. 
286,  C.  A. ;  16  Q.  B.  D.  702 ;  Re  Commercial  Bk.  of  8.  Australia,  36  Ch.  D. 
522. 

The  purchaser  of  the  deceased's  book  debts  was  only  entitled  to  the  balance 
due,  less  all  sums  due  to  the  debtors :  Chick  v.  Biackmore,  2  Sm.  &  G.  274. 

Persons  disappointed  by  the  election  of  an  heir  to  take  against  the  will 
were  entitle|^  to  prove  against  the  heir's  estate  for  sums  received  by  him 
under  the  will :  Greenwc^  v.  Penny,  12  Beav.  403 ;  and  see  the  order,  ib, 
497,  1849,  A.  451 ;  and  see  Howells  v.  Jenkins,  1  B.  J.  &  S.  617 ;  and  as  to 
election,  inf.  p.  1588. 

A  sum  which  a  legatee  of  worthless  leaseholds  has  to  pay  in  respect  of 
non-repair  by  the  testator  is  not  a  debt  of  the  testator  within  the  meaning  of 
a  trust  for  payment  of  debts :  it  is  at  the  most  a  **  liability  "  :  Hawkins  v.  H., 
13  C.  D.  470,  C.  A. 

The  Indian  admor  of  an  Indian  creditor  could  prove  without  taking  out 
admon  here :    Re  Macnichol,  M.  v.  M.,  19  Eq.  81. 

A  solr  djring  before  his  clerk's  articles  expired,  part  of  the  premium  was 
held  a  debt  to  be  repaid  from  his  assets :  Hirst  v.  Tolson,  2  Mac.  &  G.  134 ; 
16  Sim.  620 ;  Webb  v.  England,  29  Beav.  44.  But  see  Whincup  v.  Hughes, 
L.  E.  6  C.  P.  78;  Ferns  v.  Carr,  28  Ch.  D.  409,  et  sup.  p.  1012;  and  as  to 
the  jurisdiction  of  the  Court  between  master  and  apprentice,  see  Webb  v. 
England,  29  Beav.  44;  and  see  Chap.  XLIX.,  **  PARTNEEsniP,"  p.  2181,  as 
to  return  of  premium  by  partners. 

A  claim  by  the  winner  of  a  wager  paid  to  the  testator  as  his  SLgent  was 
disallowed :  Btyer  v.  Adams,  3  Jur.  N.  S.  709 ;  5  W.  E.  795  ;  26  L.  J.  Ch. 
841 ;  and  see  Hampden  v.  Walsh,  1  Q.  B.  D.  189;  Batson  v.  Newman,  1  C. 
P.  D.  573 ;  Read  v.  Anderson,  13  Qt.  B.  D.  779,  C.  A.  ;  Bridger  v.  Savage, 
15  Q.  B.  D.  363,  C.  A. ;  see  the  Gaming  Acts,  1845  (8  &  9  V.  c.  109),  s.  18, 
and  1892  (55  V.  c.  9),  which  is  not  retrospective :  Knight  v.  Lee,  (1893)  1  Q.  B. 
41 ;  Tatam  v.  Reeve,  (1893)  1  Q.  B.  44 :  Universal  Stock  Exchange  v.  Strachan, 
(1896)  A.  C.  166,  H.  L. ;  (1895)  2  Q.  B.  329.  C.  A.  (contract  as  to  **  differ- 
ences "  on  Stock  Exchange  transactions) ;  Barge  v.  Ashley,  (1900)  1  Q.  B. 
744,  C.  A.  (money  deposited  to  abide  event  of  wager) ;  but  bonds  given  for 
gaming  debts  were  valid  in  the  hands  of  bond  fide  holders  for  value  without 
notice :  Hawker  v.  Hallewell,  2  Jur.  N.  S.  537,  794 ;  3  Sm.  &  G.  194. 

A  debt  arising  out  of  an  illegal  transaction  cannot  be  proved :  Smith  v. 
White,  1  Eq.  626. 

But  where  a  debt  is  not  originally  founded  on  felony,  although  the 
felonious  act  was  an  inducement  to  lend,  a  proof  may  be  made :  Exp.  Leslie^ 
Re  Guerrier,  20  Ch.  D.  131,  C.  A. 

Under  a  joint  and  not  several  obligation,  the  survivor  alone  remains 
liable,  and  there  can  be  no  proof  against  the  other's  estate :  Richardson  v. 
Horton,  6  Beav.  185 ;  Wiimer  v.  Carrey,  Crosaley  v.  Dobson,  2  D.  &  S.  347, 
486 ;  Other  v.  Iveson,  3  Drew.  177 ;  and  the  separate  debts  have  nriority 
against  the  separate  assets :  Lodge  v.  Prichard^  1  D.  J.  &  8.  610 ;  out  see 
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CoweU  T.  8yhe$^  2  Bus.  191 ;  Oray  v.  Chiswdl,  6  Ves.  1 18 ;  and  see  Chap. 
XLIX.,  "  Fartnekship"  ;  Silk  v.  Prime,  1  Bro.  C.  C.  138,  n. ;  2  L.  C.  Eq. 
143 ;   and  as  to  proof  as  affecting  rights  of  sureties,  see  Chap«  XLYIII., 

"  PilNaPAL  AND  SUBETY." 

Proof  may  be  made  against  a  lunatic's  estate  for  necessaries  supplied  to 
him:  Wentworth  v.  Tubb,  1  Y.  &  C.  C,  171 ;  SUdman  v.  Hart,  Kay,  607  ; 
Nelson  y.  Dunoombe,  9  Beay.  211,  et  v,  $up.  p.  1174;  or  to  his  wife:  Re 
Wood,  Davidson  v.  W^.,  1  D.  J.  &  S.  365;  but  only  for  reasonable  sums  for 
maintenance :  Carter  y.  Beard,  10  Sim.  7 ;  and  for  costs  and  expenses  in 
lunacy :  Williams  y.  Wentworth,  5  Beav.  325 ;  Re  Rhodes,  R,  v.  i?.,  44  Ch.  D. 
94,  C.  A.  Proof  was  allowed  for  the  costs  of  an  unsuccessful  trayerse  of  the 
inquisition :  Wentuforth  y.  Tubb,  2  Y.  &  C.  C.  537. 

As  to  proof  against  a  husband*s  estate  for  necessaries  supplied  to  a  deserted 
wife,  see  Jenner  y.  Morris,  3  D.  F.  &  J.  45 ;  or  costs  incurred  in  a  diyoroe 
suit  by  her  which  was  compromised :  Re  Hooper^  Baylis  y.  Watkins,  2  D. 
J.  &  S.  91 ;  and  for  necessaries  supplied  to  an  infant,  Martin  y.  Qcde,  4  Ch.  D. 
428,  and  Chap.  XXXVIIL,  '*  Infants,"  sup.  p.  987. 

A  mother  could  not  claim  against  her  son's  estate  adyances  made  to  him 
when  an  infant,  but  intended  as  gifts ;  nor  maintenance  after  he  attained 
twenty-one,  supplied  without  any  conlsuct:  Re  Cottrell,  Joyce  y.  C,  12  Eq. 
566. 

For  the  course  to  be  taken  against  the  estate  of  the  exor  of  A.  by  a  person 
claiming  part  of  A.*s  residuary  estate,  see  Barker  y.  Rogers,  7  Ha.  19,  where 
the  distnoution  of  the  fund  was  delayed  pending  the  ascertainment  of  the 
residue  of  A.'s  estate,  but  the  costs  were  taxed  and  paid  at  once;  and  see 
Turn^  y.  Wardle,  Cochrane  y.  Robinson,  sup.  p.  1432. 

The  old  practice  was  to  allow  only  creditors  whose  debts  were  due  at  the 
death  of  the  testator  to  come  in  imder  the  decree,  but  now  all  debts  due 
before  the  certificate  are  included :  see  Thomas  y.  Griffith,  2  D.  F.  &  J.  ooo, 
563,  564. 

As  to  proof  where  the  estate  is  insolyent,  see  further,  in/,  p.  1460. 

As  to  proof  by  creditor  in  bankruptcy  for  seyeral  debts  distinct  in  sub- 
stance and  inyolying  different  rights  over  as  against  third  parties,  see 
Re  Morris,  James  y.  London  and  County  Banking  Co.,  (1898)  2  Ch.  413;  for 
assessed  taxes,  see  Re  Calvert,  (1899)  2  Q.  B.  145;  for  damages  awarded  in 
diyorce  proceedings,  Re  0' Gorman,  (1899)  2  Q.  B.  62. 

TIME  FOB  PROyiNO  DEBTS. 

By  0.  LV,  44,  where  a  judgment  or  order  is  giyen  or  made,  whether  in 
Court  or  in  Chambers,  directing  an  account  of  debts,  claims,  or  liabilities, 
&c.,  unless  otherwise  ordered,  all  persons  who  do  not  come  in  and  prove 
their  claims  within  the  time  that  may  be  fixed  by  advertisement  shall  be 
excluded  from  the  b^-nefit  of  the  judgment  or  order. 

By  r.  57,  '*  After  the  time  fixed  by  the  advertisement  (as  to  which,  v.  sup. 
p.  1431)  no  claim  shall  be  received  (except  as  provided  in  case  of  an  adjourn- 
ment) unless  the  Judge  shall  think  fit  to  give  special  leave  upon  application 
made  by  summons,  and  then  upon  such  terms  and  conditions  as  to  costs  and 
otherwise  as  the  Judge  shall  direct." 

As  to  proof  against  the  estate  by  secured  creditors,  see  inf.  p.  1462 ; 
and  as  to  amendbmeut  in  case  of  inadvertence,  see  Re  Lister  &  Co.,  (1892) 
2Ch.  417. 

After  the  time  limited  by  the  advertisements  and  the  Master's  certificate, 
a  creditor  may  be  allowed  to  come  in  on  terms  and  prove  his  debt  {Brown  y. 
Lake,  1  D.  &  S.  150,  et  sup.  pp.  1430,  1431)  so  long  as  there  are  assets  undis- 
tributed :  Re  Metcal/e;  Hicks  v.  May,  13  Ch.  D.  236,  C.  A.;  Angell  v. 
Haddon,  1  Madd.  529 ;  by  summons :  Halliley  y.  Htnderaon,  4  Jur.  N.  S.  202 ; 
O.  LV,  57,  sup. 

But  he  must  make  a  special  case :  Hornby  v.  Hunter,  1  Euss.  97 ;  and  show 
that  he  is  not  in  default :  David  v.  Frowd,  1  My.  &  K.  209 ;  Re  Wheeler,  1  Sch. 
&  L.  242  ;  and  is  not  allowed  to  stay  the  division  of  the  funds  until  his  claim 
is  established:  Hull  y.  Falconer,  11  Jur.  N.  S.  151 ;  11  L.  T.  761 ;  but  this 
was  done  on  the  application  of  the  exor :  Brett  y.  Carmichael,  35  Beav.  340. 

Delay,  coupled  with  means  of  knowledge,  but  without  actual  knowledge, 
is  not  necessarily  default :  Re  Metcal/e,  Hicks  y.  May,  13  Ch.  D.  236,  C.  A. 
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In  general,  the  right  to  come  in  on  terms  only  lasts  until  the  fund  is  dis- 
tributed :  Lashley  v.  Hogg,  1 1  Ves.  602  ;  but  has  been  allowed  after  appor- 
tionment and  transfer  to  the  Accountant-General  for  payment,  on  payment 
of  all  costs :  A  ngell  y.  Haddon,  1  Madd.  529.  Where  only  part  of  the  fund 
remains  in  Court,  the  creditor  can  only  prove  against  it  for  a  similar  propor- 
tion of  his  debt :  Oilleapie  v.  Alexander^  3  Buss.  130 ;  Oreig  v.  Somerville, 
1  Buss.  &  M.  338 :  Todd  t.  Studholme,  3  K.  &  J.  324. 

Where  further  assets  fell  in  after  a  lapse  of  years,  but  some  of  the  cre- 
ditors whose  claims  were  allowed  could  not  be  found,  a  sum  of  consols  re- 
presenting the  debts  of  such  creditors,  with  interest,  was  retained  in  Court, 
and  the  residue  of  the  estate  was  distributed :  Be  Macdonald,  McAlpin  y.  M,^ 
69  L.  J.  Ch.  231 ;  62  L.  T.  641. 

The  right  of  the  creditor  preyails  over  assignees  for  value  of  parts  of  the 
residue  who  have  obtained  stop  orders :  Hooper  v.  Smarts  1  Ch.  I>.  90 ;  but 
semble,  not  over  assignees  who  have  received  the  legacies :  Noble  v.  Brett, 
24  Beav.  499 ;  and  see  Uraham  v.  Drummond,  (1896)  1  Ch.  968. 

A  creditor  coming  in  after  a  dividend  has  been  paid  will  be  put  on  an 
equality  with  the  other  creditors  before  any  further  dividend  is  paid :  Be 
Wkeeler,  1  Sch.  &  L.  242. 

As  to  claims  against  a  distributed  estate,  see  Sect.  XXYIII.,  '*  Befundino 
Legacies,"  inf,  p.  1657  et  seq, 

COSTS  OF  PBOVINQ  OR  PAILDfO  TO  PBOVB  DEBTS. 

By  O.  LY,  58,  **  a  creditor  who  has  come  in  and  established  his  debt  in  the 
Judge's  Chambers  under  anv  judgment  or  order,  shall  be  entitled  to  the 
costs  of  so  establishing  his  debt,  and  the  sum  to  be  allowed  for  such  costs 
shall  be  fixed  by  the  «Judge,  unless  he  shall  think  fit  to  direct  the  taxation 
thereof;  and  the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established."  A  sum  is  genex^y 
named  for  costs  at  the  time  of  allowance  of  proof.  The  costs  to  be  allowed 
to  a  creditor  for  proving  his  debt  when  it  amounts  to  20Z.  or  upwards,  are  in 
general  21,  2f.,  and  where  below  that  amount,  a  smaller  fee  according  to 
circumstances.  Creditors  attending  under  r.  50  of  that  order,  to  produce 
securities  or  other  evidence,  will  be  allowed  a  proper  fee  for  such  attend- 
ance :  Dan.  842. 

By  O.  LXY,  14a,  **the  costs  occasioned  by  any  unsuccessful  claim  or  un- 
successful resistance  to  any  claim  to  any  propertv  shall  not  be  paid  out  of 
the  estate  unless  the  Judge  shall  otherwise  direct. 

If  the  assets  are  deficient,  such  costs  are  added  to,  and  paid  rateably  with, 
their  debts,  and  do  not  affect  Pit's  right  to  costs :  Morshtad  v.  Bt^nolds, 
M.  B.,  3  May,  1856;  Beg.  Min.  165;  21  Beav.  638;  Flintoff  y.  Hagnes, 
4  Ha.  309. 

A  claimant  failing  to  prove  his  debt  in  Chambers  may  be  ordered  to  pay 
the  costs  occasioned  thereby  :  Hatch  v.  Searles^  L.  JJ.,  16  Nov.  1854 ;  2  Sm. 
&  O.  147  ;  Ye(man8  v.  Haynes,  24  Beav.  127  ;  Colyer  v.  C,  10  W.  B.  748  ; 
Wright  v.  LarmtUh,  W.  N.  (69)  36;  and  the  right  of  a  claimant  to  the 
costs  of  staying  his  action  depended  on  whether  his  debt  was  established : 
King  V.  K.,  12  W.  B.  1095;  and  see  Morgan  v.  Elatob,  4  Ha.  477. 

Wliere  Pit  is  a  devisee,  and  also  sets  up,  but  fails  to  prove,  a  claim  as  a 
creditor,  he  must  pay  the  costs  of  his  claim,  though  his  title  as  devisee  is 
admitted :  Lano-field  v.  Iggulden,  10  Ch.  136. 

For  form  of  summons  for  costs,  see  D.  C.  F.  569. 

CONTEIBUTION  TO  COSTS  OF  ACTION. 

Formerly  decrees  contained  a  direction  that  the  creditors,  before  coming 
in  under  the  decree,  should  contribute  to  pay  Pit's  costs,  and  this  could  m 
enforced  if  the  funds  proved  insufficient  to  pay  the  Pit's  costs :  Thompson  v. 
Cooper,  9  Jur.  768 ;  2  Coll.  87 ;  but  see  Blttett  v.  Jessop,  Jac.  243 ;  Lechmere 
V.  Brazier,  1  Buss.  76 ;  fShorUey  v.  Selby,  6  Madd.  447. 

Such  a  direction  did  not  preclude  the  Court  from  ordering  Pit  to  pay  the 
costs  :  Dunning  v.  Hards,  2  Ph.  294. 

As  the  fund  brought  into  Court  in  a  creditor's  action  is,  in  part  at  least, 
the  fund  of  all  the  creditors,  and  the  taxed  costs  are  paid  before  it  is  dis-* 
tributed,  tiie  Pit  thus  receives  contribution  in  effect. 
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STATUTES  OF  LIMITATIONS. 

By  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27).  s,  2,  the 
period  allowed  for  reooyery  of  land  or  rent  was  fixed  at  twenty  years,  but 
this  was  reduced  to  twelve  years  by  the  Beal  Property  Limitation  Act,  1874 
(37  &  38  V.  c.  67),  s.  1. 

The  section  does  not  apply  to  conventional  rents,  e.^.,  rent  reserved  by 
lease :  Paget  v.  Foley,  2  Bing.  N.  C.  679,  688 ;  Dean  of  Ely  v.  Bliw,  2  D.  M. 
&  G.  472;  Qrantv.  Ellis,  9  M.  &  W.  113,  122;  /n»A  Land  Communon  v. 
Oranty  10  App.  Oa.  14 ;  but  to  rents  of  inheritance :  James  v.  Salter,  3  Bing. 
N.  C.  644 ;  Owen  y.  De  Beauvoir,  16  M.  &  W.  667  ;  6  Ex.  166;  including  a 
quit  rent  payable  in  respect  of  a  copyhold  tenement :  Hoxvitt  v.  Earl  of  Har- 
rington,  (1893)  2  Ch.  497;  and  to  the  yearly  sum  payable  under  42  G.  III. 
c.  116,  s.  123,  as  interest  or  consideration  money  for  redemption  of  land  tax : 
Skene  v.  Cook,  (1901)  2  K.  B.  7. 

There  can  be  no  **  discontinuance  of  possession  "  within  sect.  3  of  3  &  4 
W.  IV.  0.  27,  when  the  land  is  not  capable  of  use  and  enjoyment :  Leigh  v. 
Jack,  0  Ex.  Div.  264  ;  but  there  may  be  clam,  e.g.,  where  A.  has  occupied  a 
cellar  under  the  land  of  B. :  Bains  v.  Buxton,  14  Ch.  D.  637.  An  equivocal 
act  of  exclusion,  which  might  have  been  done  merely  with  the  intention  of 
protecting  a  right  of  way  from  the  public,  will  not  amount  to  dispossession 
so  as  to  ground  the  acquisition  of  titie  under  the  Statute  of  Limitations: 
LiUledale  v.  Liverpool  College,  (1900)  1  Ch.  19.  C.  A. 

Where  the  titie  of  a  reversioner  is  extinguished  by  lapse  of  time  under 
sect.  34,  the  right  to  the  rent  is  determined  also :  Ae  Jolly,  Oathercole  v. 
Norfolk,  (1900)  2  Ch.  616,  C.  A„  reversing  r  1900)  1  Ch.  292. 

By  sect.  40,  the  same  limit  of  time  was  nxed  as  to  the  recovery  of  ''  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any 
legacy"  ;  by  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38), 
s.  10,  this  was  extended  to  cases  of  claims  against  the  estates  of  intestates : 
see  Darlty  v.  Tennant,  63  L.  T.  287 ;  and  by  the  Real  Property  Limitation 
Act,  1874  (37  &  38  V.  c.  57),  s.  8,  3  &  4  W.  IV.  c.  27,  s.  40,  is  re-enacted  in 
the  same  words,  except  that,  as  from  1st  Jan.  1879,  the  period  is  twelve 
years  instead  of  twenty :  see  Re  Tynte,  16  Ch.  D.  126. 

Money  due  on  an  ancestor's  bond,  and  binding  the  heir,  is  not  charged 
upon  or  payable  out  of  land :  Roddam  v.  Morley,  1  D.  &  J.  1. 

As  to  the  effect  of  sect.  2  of  the  Beal  Property  Limitation  Act,  1874 
(37  &  38  V.  c.  67),  limiting  the  time  to  six  years  when  the  person  entitied  to 
the  particular  estate  is  out  of  possession,  see  Shelf.  B.  P.  196 :  Re  Earl  of 
Devon's  StUUd  Estates,  (1896)  2  Ch.  662. 

Sect.  8  of  37  &  38  V.  c.  67,  applies  where  real  estate  is  devised  subject  to 
payment  of  debts:  Re  Stephens,  WarhurUm  v.  S.,  43  Ch.  D.  39 ;  and  to  an 
action  on  the  covenant  in  a  mortgage  deed:  Sutton  v.  S,,  22  Ch.  D.  611, 

C.  A. ;  and  on  a  collateral  bond :  Fearnside  v.  Flint,  22  Ch.  D.  579 ;  Be 
Powers,  Lindsell  v.  Phillips,  30  Ch.  D.  291,  C.  A.;  but  not  to  an  action 
against  sureties  on  a  bond  for  payment  of  the  mortgage  debt :  S,  C, ;  nor 
{semhle)  to  a  personal  action  unless  brought  against  the  mortgagor  or  his 
represves :  Re  Frisby,  Allison  v.  F.,  43  Ch.  D.  106 ;  nor  to  an  action  for 
arrears  of  rent  or  mining  royalties:  Darley  v.  Tennant,  sup. ;  and  the  time 
for  recovering  a  simple  contract  debt  charged  on  land  is  not  extended  by  the 
Act  57  &  38  V.  c.  57 :  Barnes  v.  Olmtoji,  (1899)  1  Q.  B.  885,  C.  A. 

And  the  section  is  not  confined  to  judgments  which  operate  as  charges  upon 
land,  but  extends  to  judgments  generally:  Hehhhthwaite  v.  Peever,  (1892) 
1  Q.  B.  124 ;  Jay  v.  Johnstone,  (1893)  1  Q.  B.  25 ;  lb.  189,  C.  A. 

By  3  &  4  W.  IV.  c.  27,  ss.  41,  42,  no  arrears  of  dower,  nor  damages  on 
account  thereof,  and  no  arrears  of  rent,  or  interest  on  money  charged  on  or 
payable  out  of  land  or  rent,  or  in  respect  of  any  legacy,  can  be  recovered 
out  within  six  years  of  becoming  due,  or  an  acknowledgment  in  writing, 
except  where  a  prior  incumbrancer  has  been  in  possession. 

As  to  arrears  of  rent,  see  Shelf.  B.  P.  St.  185 ;  Bunting  v.  Sargent,  13  Ch. 

D.  330,  C.  A. ;  Irish  Land  Commission  v.  Grant,  10  App.  Ca.  14  ;  of  interest 
on  mortgages,  or  judgments,  see  Chap.  XL VII.,  **  Mortoaoes,"  p.  1946; 
on  unpaid  purchase-money,  Toft  v.  Stevenson,  6  D.  M.  &  G.  736. 

By  the  Civil  Procedure  Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  3,  the  time 
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allowed  for  bringing  ''actions  of  debt  upon  an  indenture  of  demise  or 
oovenant,  or  debt  upon  bond  or  other  specialty,  actions  of  debt  upon  sci»  fa, 
upon  recognizance,    is  twenty  years. 

This  section  (which  applies  to  personal  actions  only)  is  to  be  treated  as  an 
exception  out  of  the  3  &  4  W.  iV.  c.  27,  s.  42,  sup,^  which  applies  to  the 
demand  against  the  land  only ;  and  the  result  is,  that  only  six  years'  arrears 
of  rent  or  interest  on  sums  charged  on  or  payable  out  of  land  or  rent  can  be 
recovered,  except  by  an  action  upon  a  specialty  debt,  in  which  case  the 
limitation  is  twenty  years :  Hunter  t.  Nockolds,  1  Mac.  &  G.  640 ;  Paget  v. 
Foley,  2  Bing.  N.  C.  679 ;  Elvy  v.  Norwood,  5  D.  &  S.  240 ;  Darley  v.  Ten- 
nant,  sup, ;  but  as  to  arrears  of  interest  on  mortgages,  see  Chap.  XLYII., 
•*  Mortgages." 

The  section  refers  to  actions  for  penalties,  or  damages  or  sums  of  money 
in  the  nature  of  penalties,  and  does  not  apply  to  an  action  bv  a  shareholder 
against  the  directors  of  a  co.  to  recover,  under  the  Directors  Liability  Act, 
1890,  compensation  for  loss  or  damage  sustained  by  him  hj  reason  of  untrue 
statements  in  the  prospectus  of  the  co.  on  the  faith  of  wnich  he  subscribed 
for  shares:  TharMon  y.  Ld.  ClanmorrU,  (1900)  1  Oh.  718,  C.  A.;  (1899)  2 
Ch.  523. 

The  limitation  of  twenty  years  will  apply  to  a  specialty,  thouffh  executed 
in  a  foreign  country  where  specialties  aod  simple  contracts  rank  alike,  and 
are  all  baired  in  three  years:  Alliance  Bank  of  Simla  y.  Carey,  5  G.  P.  D.  429. 

In  the  case  of  an  arbitrary  fine  on  the  admittance  of  a  tenant  to  copyhold 
the  period  of  limitation  unaer  the  section  runs  from  the  time  of  the  admit- 
tance :  MonckUm  y.  Payne,  (1899^  2  Q.  B.  603. 

In  the  case  of  a  statutory  Haoility  as  an  action  for  calls  by  a  co.  under 
8  &  9  y.  0.  16,  or  against  a  co.  on  a  warrant  for  interest  on  debenture  stock 
issued  under  the  Companies  Clauses  Act,  18H3  (26  &  27  V.  c.  118),  the  period 
of  limitation  is  twenty  years :  Re  Cornwall  Minerals  Ry.  Co.,  (1897)  2  Ch.  74; 
Shelf.  E.  P.  203. 

When  a  company  declares  a  dividend  on  shares,  the  Statute  of  Limitations 
immediately  begins  to  run  against  the  shareholder ;  but  quasre  whether,  in 
the  case  of  a  company  under  the  Companies  Acts,  1862  to  1890,  the  period 
of  limitation  is  six  or  twenty  years :  Be  Severn  and  Wye  and  Severn  Bridge 
By.  Co.,  (1896)  1  Ch.  659. 

Although  the  Jud.  Act,  1873,  s.  25  (2),  sup.  p.  1154,  proyides  that  no  claim 
against  a  trustee  is  to  be  held  barred  by  any  Statute  of  Limitations,  an  express 
trust  will  not,  after  1st  Jan.  1879,  preyent  the  operation  of  3  &  4  W.  lY. 
c.  27,  ss.  40,  42,  or  c.  42,  s.  3 :  see  37  &  38  V.  c.  67,  s.  10;  Lewin,  1076, 1077, 
dHjig  Hughes  Y.  Coles,  27  Ch.  D.  231. 

Statutes  of  Limitation  do  not  affect  land  in  the  colonies :  Pitt  y.  Ld, 
Dacres,  3  Ch.  D.  295. 

Simple  contract  creditors  standing  in  the  place  of  specialty  creditors  by 
marshalling,  were  held  not  to  be  barred  by  less  than  twenty  years :  Vickers 
y.  Oliver,  1  Y.  &  C.  C.  211. 

Part  payment."] — ^As  to  what  is  part  payment,  taking  the  case  out  of  the 
statutes,  see  Shelf.  B.  P.  St.  182 ;  Ashlin  y.  Lee,  23  W.  B.  458 ;  44  L.  J.  Ch. 
174 ;  31  L.  T.  721 ;  Harlock  y.  Ashherry,  19  Ch.  D.  539,  C.  A. ;  Lewin  y. 
Wilson,  11  App.  Ca.  639;  Scott  y.  Synye,  27  L.  B.  Ir.  560;  Be  England, 
SUward  y.  E.,  (1895)  2  Ch.  820,  C.  A. ;  Be  Allen,  Bassett  y.  A„  (1898)  2  Ch. 
499 ;  and  that  the  words  *'  in  the  meantime  "  in  sect.  8  of  the  Beal  Property 
limitation  Act,  1874,  include  the  period  interyening  between  action  brought 
and  the  time  when  the  remedy  would  otherwise  be  barred:  see  Be  Ld, 
Clifdtn,  (1900)  1  Ch.  774;  Harty  y.  Davis,  13  Ir.  L.  B.  23. 

A  payment  of  interest  may  be  made  without  any  money  actually  passing  : 
Maher  y.  M.,  L.  B.  2  Ex.  153;  payment  under  compulsion  of  law  is  not 
enough :  Morgan  y.  Bwvlands,  L.  B.  7  Q.  B.  493. 

Payment  of  interest  by  a  deyisee  on  a  specialty  debt  of  his  testator  is  an 
acknowledgment  within  3  &  4  W.  lY.  c.  42,  s.  5,  and  will  keep  the  debt 
aliye  against  and  bind  all  persons  entitled  in  remainder  as  well  as  the  person 
making  the  payment :  Boddam  y.  Morley,  1  D.  &  J.  1 ;  Pears  y.  Laing,  12 
Eq.  41;  Be  Hollingshead,  H.  y.  Webster,  37  Ch,  D.  651 ;  but  payment  by  a 
tenant  for  life  after  the  debt  is  barred  will  not  reyive  it  as  against  tenant  in 
tail  in  remainder :  Becker  y.  Delacour,  11  L.  B.  Ir.  187 ;  and  notwithstanding 
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Caope-T.  CressweU,  2  Ch.  112;  and  the  acknowledgment  by  one  of  several 
deriDees  liable  does  not  bind  the  others :  Dickensoti  v.  Teasdale,  1  D.  J.  &  S. 
52 ;  Richardson  y.  Young^  10  £q.  275.  The  payment  must  be  by  some  person 
liable  to  pay  or  entitled  to  do  so  by  the  terms  of  the  contract :  Harlock  v. 
Ashhenry.l^  Ch.  D.  539,  C.  A. ;  Lewin  v.  Wilson,  11  App.  Ca.  639;  e.g.,  by 
the  principal  of  a  surety  who  has  mortgaged  his  own  property :  Leiinn  t. 
WiUoUy  sup, ;  but  not  a  mere  tenant  of  the  mortgagor :  Harlock  v.  Ashherry, 

19  Ch.  D.  539,  C.  A. ;  or  other  stranger  to  the  contract,  such  as  a  mortgagor 
after  he  has  assigned  and  not  acting  as  agent  of  the  assignee ;  or  a  former 
Bolr  to  the  mortgagor:  NewhoiUd  v.  Smifh,  33  Ch.  D.  127,  C.  A. ;  or  the  payee 
of  a  promissory  note  who  had  no  authority  to  receive  on  behalf  of  the  plaintiffs, 
indorsers :  Stamford,  &c.  Banking  Co,  v.  Smith,  (1892)  1 Q.  B.  765,  C.  A.;  and  the 
receipt  by  the  mor^gee,  without  notice  to  the  mortgagor,  of  the  surrender  value 
of  a  policy  comprised  in  the  mortgage  cannot  be  treated  as  a  payment  by  the 
mortgagor:  Re  Ld.  C/i/den,  (1900)  I  Ch.  774,  cjuestioning ^  CorJan**  Estate,  29 
L.  R.  Ir.  1 99.  Payment  of  interest  by  the  receiver  in  possession  of  one  of  several 
estates  comprised  in  the  same  mortgage,  being  regarded  as  made  by  the  mort- 
gagor, will  keep  the  debt  alive  against  all :  Chinn*Ty  v.  Evans,  11 H.  L.  C.  115; 
and  a  levy  of  part  of  a  judgment  debt  against  one  of  two  joint  debtors  was  held 
sufficient  to  keep  the  debt  alive  against  both :  Brew  v.  B,  (^1899),  2  I.  B.  163 ; 
and  payment  of  interest  made  by  exor  and  beneficial  devisee  keeps  the  debt 
alive  against  the  personalty,  and  against  residuary  legatees  who  have  been 
paid,  and  against  devised  land,  but  not  against  other  land  devised  to  the 
exor  in  trust:  Fordham  v.  Wallis,  10  Ha.  217  ;  but  payment  of  rent  of  part 
of  a  propcrtv  in  mortgage  does  not  keep  alive  the  right  of  the  mortgagee  in 
respect  of  other  parts :  Harlock  v.  Ashberry,  19  Ch.  6.  539,  C.  A. ;  and  paj-- 
ment  of  interest  dv  a  mortgagor  to  the  tenant  for  life  under  a  settlement  will 
not  prevent  time  from  running  as  between  the  tenant  for  life  and  trustees 
under  the  Trustee  Act,  1888,  %,  %:  Re  Somerset,  S.  v.  PouUU,  (1894)  1  Ch. 
231,  C.  A. 

A  receipt  for  interest  indorsed  on  a  note  by  the  holder  must,  to  avoid  the 
statute,  \y&  given  before  it  has  run :  Briggs  v.  Wilson,  5  D.  M.  &  G.  12. 

Where  a  note  was  payable  on  demand,  admissions  of  payment  of  interest 
were  sufficient  evidence  of  a  demand  to  make  the  statute  run  :  Rt  Ratker/ord, 
R.  V.  Brown,  14  Ch.  D.  687,  C.  A. ;  and  the  usual  submission  to  pay  in  the 
common  order  to  tax  is  sufficient :  Re  Margetts,  (1896^  2  Ch.  263. 

So  where  the  drawer  of  a  cheque  notified  the  holaer  that  it  could  not  be 
paid,  presentment  being  thus  excused,  time  ran  from  the  date  of  the  notice : 
Re  Bethell,  B.  v.  B.,  34  Ch.  D.  561. 

A  note  given  by  two  partners  was  barred  against  the  estate  of  one  of  them, 
though  the  survivor,  who  was  his  exor,  had  paid  interest  within  the  six  years : 
Thompson  v.  Waithman,  3  Drew.  628 ;  5  W.  R.  30 ;   Watson  v.  Woodman, 

20  Eq.  721 ;  and  see  Knox  v.  Gye,  L.  R.  5  H.  L.  656 ;  Nash  v.  Hodgson, 
6  D.  M.  &  G.  474  ;  Kay,  650 ;  but  money  paid  by  a  surviving  jpartner  can- 
not be  appropriated  to  items,  in  a  running  account  of  the  firm,  m  respect  of 
which  the  estate  of  the  deceased  partner  has  been  held  not  to  be  lii^le : 
Friend  v.  Young,  (1897)  2  Ch.  421. 

A  partner  who  makes  no  claim  as  such  for  six  years  does  not  lose  his  right 
against  his  co-partners,  as  time  only  begins  to  run  against  him  from  some 
act  of  exclusion  by  them :  Barton  v.  North  Staffordshire  Ry,  Co. ,  38  Ch.  D.  458. 

Particular  payments  made  in  respect  of  particular  advances  will  not  pre- 
vent the  general  balance  from  being  statute  barred :  Re  Rain/orth,  Owynn  v. 
Q,,  49  L.  J.  Ch.  5 ;  41  L.  T.  610,  C.  A. 

A  payment  made  on  the  eve  of  banki*uptcy  for  the  express  purpose  of 
reviving  a  statute-barred  debt  may  be  effectual  in  the  absence  of  a  fraudulent 
intent,  and  qvuxre  whether,  even  in  case  of  fraud,  the  debt  would  not  be 
revived  if  the  creditor  were  innocent :  Re  Lane,  Exp.  Gaze,  23  Q.  B.  D.  74. 

Part  payment  by  a  receiver  of  the  Court  without  the  sanction  of  the  admix, 
did  not  take  the  case  out  of  the  statute :  Whitley  v.  Lowe,  2D.  &  J.  704 ; 
25  Beav.  421 ;  4  Jur.  N.  S.  197,  815 ;  but  payment  of  an  instalment  of  a 
business  debt  by  a  receiver  of  a  business  diily  appointed  under  a  mortgage 
deed,  and  sect.  24  of  the  Conv.  Act,  1881,  **witii  power  to  manage  the 
business  is  sufficient ;  quaere,  whether  so,  if  the  appointment  had  been  solely 
under  the  Act:  Re  Hale,  Lilley  v.  Foad,  (1899)  2  Ch.  107,  0.  A. 

Payment  of  interest  by  continuing  partners  after  the  retirement  of  an  out- 
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going  partner,  whicli  was  kept  secret,  was  held  to  take  the  case  out  of  the 
tatute  of  Limitations,  notwithstanding  sect.  14  of  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  Y.  c.  97),  the  circumstances  being  such 
that  the  continuing  partners  must  be  treated  as  agents  of  the  other:  Re 
Tucker,  T.  v.  T.,  (1894)  3  Ch.  429,  C.  A. 

AcknowledgmerU.'] — As  to  acknowled^nent,  see  Chasemore  v.  Turner^  L.  B. 
10  Q.  B.  500 ;  Quincey  v.  Sharpe,  1  Ex.  I).  72 ;  Sk-et  v.  Lindsay,  2  Ex.  D.  314 ; 
Edwards  v.  Janes,  1  £.  &  J.  534 ;  Curwen  v.  Milium,  41  Ch.  D.  424,  C.  A. 
It  must  be  in  writing  (9  G.  IV.  c.  14,  s.  9,  Statute  of  Frauds  Amendment 
Act,  1828),  and  only  revives  the  debt  in  the  manner  and  to  the  extent 
BI>ecified:  Phillips  v.  P.,  3  Ha.  299 ;  MitchelVs  Claim,  6  Ch.  822;  and  musf 
be  unconditional,  so  that  a  promise  to  pay  can  be  implied:  Qreen  v. 
Humphreys,  26  Ch.  D.  474,  C.  A. ;  23  Ch.  D.  207  (**  at  that  time  the  debt  will 
have  been  paid  in  full,"  not  sufficient) ;    and  see  Meyerhoff  v.  Froehlich, 

4  C.  P.  D.  63,  C.  A.;  Fordham  y.  Wallis,  10  Ha.  217;  Iven  v.  JElwes, 
3  Drew.  25  (a  recital  in  a  creditor's  deed) ;  Goode  v.  Job,  1  El.  &  El.  6 ; 
7  W.  E.  7  (admission  of  title  in  an  answer  in  Chancery) ;  Briggs  v.  Wilson, 

5  D.  M.  &  0-.  12  (qualified  admission  by  an  exor  held  insufficient) ;  Astbury 
'V,  A,,  (1898)  2  Ch.  Ill  (acknowledgment  as  to  interest  due  on  mortgage 
by  one  of  two  executors  and  devisees  in  trust  of  real  estate  against  the 
"vnehes  of  the  other  not  good  within  sect.  42  of  the  Real  Property  Limita- 
tion Act,  1833);  Be  MacdoTiald,  Dick  v.  Fraser,  (1897)  2  Ch.  181  (acknow- 
ledgment of  debt  by  one  co-exor  binding  under  9  G.  IV.  c.  14,  s.  1) ;  Banner 
V.  Berridge,  18  Ch.  D.  254,  274  (admission  that  an  unsettled  account  was 
pending  and  promise  to  pay  what  might  be  found  due) ;  Curwen  v.  Milburn, 
sup,  (letter  from  new  solrs  to  former  solrs  asking  for  particulars  of  '^  any 
unsettled  bill  of  costs  you  may  have  against "  client,  sufficient) ;  but  after 
extinguishment  of  title  by  adverse  possession  for  twenty  years,  acknowledg- 
ment is  of  no  avail :  Sanders  v.  £i.,  19  Ch.  D.  373,  C.  A. ;  and  see  Be 
McClure  and  Garrett  (1899),  1  I.  R.  225. 

If  an  estate  is  devised  to  a  trustee  to  sell  and  pay  debts,  and  subject  thereto 
for  A.,  an  acknowledgment  in  writing  by  the  trustee  or  his  agent  preserves 
the  creditor's  right  of  suit  for  twenty  years  :  L*  St,  John  v.  Boughton,  9  Sim. 
219. 

As  to  revival  of  debts  by  the  debtor's  will,  see  Poole  v.  P.,  7  Ch.  17. 

Concealment,'} — As  to  concealed  fraud,  see  Vane  v.  F.,  8  Ch.  383 ;  Dawes  v. 
Bagnall,  23  W.  R.  690;  Sturgis  v.  Morse,  24  Beav.  541;  Manby  v.  Bewicke, 
3  K.  &  J.  342;  Be  McCallum,  (1901)  1  Ch.  143,  C.  A. ;  wrongful  possession 
is  not  enough  unless  it  is  intentional,  and  steps  are  taken  to  prevent  dis- 
covery: Dean  v.  Thwaite,  21  Beav.  621;  Petre  v.  P,  1  Drew.  397,  398; 
Be  Astley  &  Tildesley  Coal  Co,,  68  L.  J.  Q.  B.  252 ;  80  L.  T.  116  (dis- 
approving Eccles,  Coinmrs,  v.  N,  E,  By,  Co.,  4  Ch.  D.  845;  but  see  Bulli 
Coal  Miniuq  Co,  v.  Osborne,  (1899J  A.  C.  351,  P.  C,  tending  to  show  that  so  long 
as  there  has  been  no  laches  by  tne  party  defrauded,  it  is  immaterial  whether 
or  not  there  have  been  on  the  part  of  the  wrongdoer  active  measures  to  prevent 
detection) ;  time  runs  from  the  time  when  the  fraud  was,  or  might  have  been 
"  with  reasonable  diligence,"  discovered :  3  &  4  W.  IV.  c.  27  (Real  Property 
Limitation  Act,  1833),  s.  26 ;  Chetham  v.  Hvare,  9  Eg.  571 ;  Eccles,  Commrs, 
V.  N,  E,  By,,  4  Ch.  D.  845 ;  Gibbs  v.  Guild,  9  Q.  B.  D.  59,  C.  A. ;  8  Q.  B.  D. 
296 ;  Be.  Jennens,  Willis  v.  Earl  Howe,  (1893)  2  Ch.  545,  C.  A. ;  50  L.  J.  Ch.  4  ; 
Be  McCallum,  (1901)  1  Ch.  143,  C.  A. ;  and  as  between  partners,  although  at 
the  time  the  h*aud  might  have  been  discovered  bv  the  use  of  due  caution,  one 
partner  being  entitled  to  rely  on  the  good  faith  oi  his  co-partners :  Betjemann 
V.  B,,  (1895)  2  Ch.  474,  C.  A. ;  and  so  where  a  mother  wilfully  concealed 
from  her  daughter  the  fact  that  the  daughter  was  entitled  to  property :  Be 
McCallum,  sup. ;  and  as  to  the  extent  of  the  qualification  as  to  reasonable 
diligence,  see  Betjemann  v.  B,,  (1895)  2  Ch.  474,  478,  479,  per  Lindley,  L.  J. 

— secua,  where  there  is  concealment,  but  no  fraud :  Bains  v.  Buxton,  14 
Ch.  D.  537  ;  or  for  negligence  only  without  fraud :  Armstrong  v.  Milburn,  54 
L.  T.  247,  723 ;  but  see  Wood  v.  Jones,  61  L.  T.  551. 

The  fraud  must  be  that  of,  or  in  some  way  imputable  to,  the  person  who 
invokes  the  aid  of  the  statute :  Thorne  v.  Heard,  (1895)  A.  C.  495,  H.  L. ;  Be 
McCallum,  sup. 

Where  a  debt  is  incurred  by  fraud  of  a  debtor  not  discovered  until  after 
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adjudication  in  lus  bankruptcy,  as  no  action  can  be  brought  pending  the 
bankruptcy,  the  statute  will  not  run  until  it  is  annulled :  Re  Crosley,  Mann% 
V.  Burn,  35  Ch.  D.  266,  C.  A. 

The  statute  (3  &  4  W.  IV.  c.  27,  s.  26)  is  a  legislative  recognition  and  ex- 
pression of  previously  well-settled  principles  applicable  to  all  kinds  of  pro- 
perty :  T/«orrie  v.  Heard,  (1894)  1  Ch.  599,  605,  per  Lindley,  L.  J. ;  but  does 
not  express  the  whole  doctrine  of  equity  applicable  to  concealed  fraud :  see 
Gibhs  V.  Qaild,  8  Q.  B.  D.  296,  305,  per  Meld,  J. ;  S.  C,  9  a  B.  D.  59, 
C.  A. 

There  is  no  rule  in  equity  any  more  than  at  law,  that  the  mere  non-suing 
,by  a  specialty  creditor  for  any  period  within  the  statutory  limit  of  twenty 
years  is  such  negligence  as  to  deprive  hiTn  of  his  right  of  requiring  payment 
of  the  specialty  debt :  Re  Baker,  Collins  y.  Rhodes  ;  Re  Seaman,  Rhodes  y. 
Wish,  20  Ch.  D.  230,  C.  A. ;  unless,  by  conduct  or  express  authority,  he  has 
misled  the  exors,  and  induced  them  to  part  with  assets  liable  to  answer  his 
claim  :  Re  Birch,  Roe  v.  B.y  27  Ch.  D.  622,  C.  A. ;  Rochefoucaxdd  v.  Boustead, 
(1897)  1  Ch.  196,  C.  A. 

Account  and  Simple  Contract,^ — The  joint  effect  of  21  Jac.  I.  c.  16,  a.  3,  and 
the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  V.  c.  97),  s.  9,  is  that 
actions  of  account  {v.  sup,  p.  1370)  and  on  simple  contract  debts  must  be 
brought  within  six  years. 

A  claim  for  past  maintenance  of  a  lunatic  is  simnly  a  debt,  and  the  Court 
will  not  pay  more  than  six  years*  arrears  out  of  nis  estate :  Re  Harris,  49 
L.  J.  Ch.  327 ;  Re  Gibson,  7  Oh.  52 ;  Re  Watson,  Stamford  Union  v.  Bartlett, 
(1899)  1  Ch.  72. 

By  19  &  20  V.  c.  97,  s.  10  (which  is  retrospective :  Pardo  v.  Bingham,  4 
Ch.  735;  Comill  v.  Hudson,  8  E.  &  B.  429)  and  sect.  11,  absence  beyond 
seas  or  imprisonment  of  the  creditor  is  no  disability ;  and  by  sect.  12  (which 
is  not  retrospective :  Flood  v.  Patterson,  29  Beav.  295^,  no  part  of  the  United 
Kingdom,  or  adjacent  or  Channel  Isles,  is  to  be  aeemed  to  be  **  beyond 


seas." 


Notwithstanding  O.  xi,  a  Pit  is  entitled  imder4  Anne,  c.  16  (folio  edition, 
4  &  5  Anne,  c.  3),  to  bring  an  action  against  a  person  after  his  return  from 
beyond  the  seas  within  the  time  linuted  by  21  Jac.  I.  c.  16  :  Musurus  Bey  v. 
Qadban,  (1894^  2  Q.  B.  352,  C.  A. 

By  sect.  14  (which  is  not  retrospective :  Jackson  v.  Woolley,  8  El.  &  Bl.  778 ; 
but  see  Thompson  v.  Waithman,  3  Drew.  628),  part  payment  by  one  of  several 
debtors  or  contractors  will  not  prevent  the  statute  from  running  against  the 
others :  see  Richardson  v.  Younge,  6  Ch.  478 ;  Darby  &  Bos.  \2bet  seq,,  et  in/, 
p.  1488. 

Payment  by  a  debtor  of  premiums  on  a  policy  under  a  trust  deed  for 
securing  payment  of  his  debts  was  held  sufficient  to  prevent  the  operation  of 
the  stakite  ;  Scott  v.  Synge^  27  L.  R.  Ir.  560. 

As  to  .these  enactments,  see  Shelf.  B.  P.  St.  228,  229;  Lindl.  269—271, 
612.  Equity  has  followed  the  periods  of  limitation  prescribed  by  these 
statutes :  Knox  v.  Gye,  L.  R.  5  H.  L.  656 ;  Lockey  v.  L,,  Prec.  Ch.  518  ;  and 
acted  in  obedience  to  them :  Hovenden  v.  Annesley,  2  Sch.  &  L.  629 ;  Friend 
V.  Young,  (1897)  2  Ch.  421. 

The  tune  runs  from  the  earliest  period  at  which  an  action  could  be  brought 
— e.g.,  where  the  loan  is  not  to  be  called  in  for  a  term  if  interest  is  regularly 
paid,  from  the  first  default  in  payment  of  interest :  Reeves  v.  Butcher,  (1891) 
2  Q.  B.  509,  C.  A. ;  Hemp  v.  Oar/and,  4  Q.  B.  519 ;  seeReTidd,  T,  v.  Overall, 
(1893)  3  Ch.  154,  where,  in  the  case  of  money  deposited  for  safe  custody,  the 
statute  did  not  run  until  demand  for  repayment;  Parr*6  Banking  Co,  v. 
Yates,  (1898)  2  Q.  B.  460,  C.  A.  (where  a  banVs  right  of  action  for  principal 
moneys  on  a  continuing  guarantee  was  barred  after  six  years  from  the  last 
advance  to  their  customer). 

Where  there  is  a  present  debt  and  a  covenant  to  pay  on  demand,  there  is 
an  immediate  right  of  action ;  but  where  the  covenant  is  to  pay  a  collateral 
sum  on  demand  {e,g,,  by  a  surety)  the  statute  does  not  run  until  demand 
made :  Re  Brown,  B.  v.  B.,  a893)  2  Ch.  300. 

The  old  rule,  that  if  the  Pit  sues  before  the  time  has  expired,  and  the  Deft 
dies,  the  Pit  may  bring  a  new  action  within  a  reasonable  time  thereafter, 
though  the  statute  has  run,  still  remains  in  force,  notwithstanding,  under 
Jud.  Acts,  there  is  no  abatement :  Sivindelly,  Bulkeley,  18  Q.  B.  D.  250,  C.  A. 
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On  an  advance  to  a  firm,  to  be  repaid  on  demand,  with  compound  interest, 
time  ran  from  the  advance,  and  was  not  saved  by  entries  in  the  firm*s  books, 
crediting  the  lender  with  the  interest :  Jackson  v.  Ogg^  Joh.  397 ;  5  Jur.  N.  S. 
976. 

Executor  or  Adminiatrator,'] — By  the  Eeal  Property  Limitation  Act,  1833 
(3  &  4  W.  IV.  c.  27),  s.  6,  for  the  purposes  of  that  Act,  an  admor  claiming 
the  estate  or  interest  of  his  intestate  is  to  be  deemed  to  claim  as  if  there 
had  been  no  interval  of  time  between  the  death  and  grant  of  admon. 

Time  under  this  section  runs  from  the  death  of  the  intestate,  and  not  the 
grant  of  the  admon:  Re  WilliavMy  Davies  v.  IK,  34  Ch.  D.  558. 

The  statute  does  not  run  against  a  testator*s  or  intestate's  estate  until  a 
legal  pers.  represve  has  been  constituted:  Murray  v.  E,  /.  Co.,  6  B.  &  Aid. 
204;  Douglas  v.  Forrest y  4  Bing.  6S6;  Burdick  v.  Oarrick^  5  Oh.  241  ;  unless 
it  was  running  at  his  death:  S,  C,  And  see  Boatwright  v.  B.,  17  Eq.  71 ; 
Freake  v.  Cranefeldt,  3  My.  &  0.  499 ;  nor  against  a  creditor  of  a  co.  (Cos. 
Clauses  Act)  while  it  has  no  assets :  Re  Kensington  Station  Act,  20  Eq. 
197. 

A  claim  against  the  exor  personally  for  a  devastavit  in  distributing  assets 
without  providing  for  a  simple  contract  debt  is  barred  in  six  years  from 
the  devastavit :  Re  Hyatt,  Bowles  v.  /T.,  38  Oh.  D.  609 ;  Re  Gale,  Blake  v.  G., 
22  Ch.  D.  820;  Th<yrne  v.  Kerr,  2  £.  &  J.  54 ;  and  payment  of  inter^t  by 
beneficiaries  to  mortgagees  will  not  keep  such  right  auve :  Re  Gale,  sup, ;  but 
(independently  of  the  provisions  of  the  Trustee  Act,  1888  (51  &  52  V.  c.  59), 
s.  8,  V.  sup.  p.  1156^  he  may  be  made  liable  in  equity  after  that  period,  on 
the  ground  of  breacn  of  trust  in  an  action  to  administer  his  testator's  estate : 
Re  Marsden,  Bowden  v.  Layland,  26  Oh.  D.  783;  Re  Birch,  Roe  v.  B.,  27 
Ch.  D.  622 ;  Re  Hyatt,  38  Ch.  D.  609 ;  for  an  exor  cannot,  when  called  upon 
to  account,  set  up  his  own  devastavit  as  a  defence,  and  then  claim  the  benefit 
of  the  Statute  of  Limitations :  Re  Marsden,  sup, ;  Re  Hyatt,  sup, ;  Lewin, 
400. 

The  defence  of  the  Statute  of  Limitations  might  have  been  raised  by 
demurrer :  France  v.  Sympson,  Kay,  678 ;  Dawkins  v.  Ld,  Fenrhyn,  4  App. 
Oa.  51;  6  Oh.  D.  318;  Noyes  y.  Crawley,  10  Ch.  D.  31;  except  where  the 
cause  of  action  was  not  taken  away :  Wakelee  y.  Davis,  25  W.  B.  60. 

A  debtor  to  the  testator  (an  exor  to  whom  leave  to  prove  was  reserved) 
not  having  proved  the  will  until  more  than  six  years  after  the  testator's 
death,  his  proof  related  back,  so  that  he  could  not  set  up  the  statute :  Ingle 
V.  Richards  (No.  2),  28  Beav.  366. 

An  exor  may,  before  judgment,  pay  or  retain  a  debt  barred  by  statute : 
Stahlschmidt  y.  Lett,  1  Sm.  ft  G.  416;  Hill  y.  Walker,  4  K.  &  J.  166;  and 
may  take  it  out  of  the  statute  by  admission :  Moodi^  y.  Bannister,  4  Drew. 
432  ;  Blair  y.  Nugent,  3  J.  &  Lat.  673 ;  see  also  in/,  p.  1531 ;  or  by  entering 
it  in  the  residuary  account :  Smith  y.  Foole,  12  Sim.  17 ;  although  by  doing 
so  he  throws  the  debt  upon  realty  devised  to  him  as  exor :  Lowis  v.  Rumney, 

4  Eq.  451 ;  but  he  cannot,  as  exor,  revive  the  debt  as  against  other  realty, 
though  devised  to  him  as  trustee :  Brigga  v,  Wilson,  5  D.  M.  &  G.  12. 

The  Court  will  not  order  a  fund  to  be  paid  out  to  an  exor  or  admor  merely 
in  order  to  enable  him  to  acquire  a  right  of  retainer  thereout  in  respect  of  a 
statute-barred  debt :  Trevor  y.  Hutchins,  (1896^  1  Ch.  844,  0.  A.  (per  Stir- 
ling, J.) ;  or  when  the  effect  of  so  doing  would  oe  to  defeat  an  inquiry  which 
has  been  directed  in  the  presence  of  the  existing  represve :  8,  C, 

If  the  exor  refuse  to  do  so,  the  statute  cannot  be  set  up  against  the  debt 
of  the  Pit  in  a  creditor's  suit  by  the  residuary  legatees :  Briggs  v.  Wilson, 

5  D.  M.  &  G.  12,  21 ;  nor  by  the  other  creditors  either  before  or  after  judg- 
ment :  Adams  v.  Waller,  14  W.  R.  789 ;  35  L.  J.  Ch.  727 ;  Fuller  y.  Redman, 
26  Beav.  614 ;  nor  by  the  Pit  in  a  legatee's  suit  against  a  debt  barred  in 
testator's  lifetime,  but  on  which  judgment  has  been  recoyered  against  the 
exors :  Hunter  v.  Boaster,  3  Qiff.  214. 

But  after  judgment  an  exor  cannot  revive  a  statute-barred  debt,  or  pay 
such  a  debt  after  it  has  been  declared  by  a  Court  of  competent  jurisdiction  to 
be  barred  by  the  statute :  Midgley  v.  M,,  (1893)  3  Oh.  282,  0.  A. ;  Phillips 
y.  Beale,  32  Beav.  26 ;  and  the  objection  may  be  taken  against  any  debt  but 
Pit's  by  any  other  creditor:  Fulltr  y.  Redman^  26  Beav.  614,  617;  or,  the 
exor  refusing,  by  any  one  interested  in  the  assets :  Shewen  v.  Vanderhorst, 
1  Bus.  &  M.  347 ;  2  lb.  75 ;  Moodie  y.  Bannister,  4  Drew.  432';  and  so  where 
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the  procedure  is  by  originating  summonB:  Re  Wenham^  Hard  y.  TT.,  (1892) 
3  Ch.  59  ;  Midgley  y.  M,y  9up. 

And  qucere,  whether  one  ezor  may  pay  a  debt  barred  by  the  statute  against 
the  declared  wish  of  his  co-exor :  Midgley  y.  JIf.,  sup. 

But  if  all  the  parties  present  consent,  the  Court  is  not  bound  to  disallow 
the  claim  because  some  are  absent :  AUUm  y.  TroUope^  2  Eq.  205;  35  Beay. 
466. 

The  pendency  of  an  action  on  behalf  of  creditors  stayed  the  statute  as 
against  all  creditors  coming  in  under  the  judgment :  Coppin  y.  Oray,  1  Y.  & 
C.  C.  205 ;  Purcell  y.  Blennerhassett,  3  J.  &  Lat.  24 ;  Sterndale  y.  MnJnruon, 
1  Sim.  393 ;  Sugd.  B.  P.  St.  123—126 ;  Shelf.  237  ;  but  aemble,  did  not  saye  a 
debt  not  claimed  under  the  j  udgment :  Tatam  y.  Williams^  3  Ha.  347 ;  Humble 
y.  /T.,  24  Beay.  535 ;  and  a  single  creditors  bill  did  not  stay  the  statute: 
Watson  y.  Birch  j  15  Sim.  523;  nor,  after  six  months,  the  mere  issue  of  a 
writ :  Manhy  y.  if.,  3  Ch.  D.  101 ;  nor  an  imperfect  and  dormant  suit :  Dixon 
y.  Gayfere,  17  Beay.  421. 

But,  since  the  Jud.  Acts,  as  the  statute  affects  Courts  of  Equity,  as  an 
action  is  no  longer  brought  by  one  creditor  on  behalf  of  others  quoad  personal 
estate,  and  as  an  admon  judgment  can  be  expeditiously  had  on  summons, 
the  reasoning  of  the  former  cases  no  longer  applies:  Be  Ghreavea,  Bray  y. 
Tofieldy  18  Ch.  D.  551,  in  which  case  a  simple  contract  debt,  being  statute- 
barred,  was  not  ayailable  for  proof  in  an  admon  action  brought  by  an  exor 
against  his  co-exor  before,  but  in  which  judgment  was  not  pronounced  until 
after,  the  statute  had  run. 

The  ri^ht  to  haye  the  realty  administered  is  not  kept  aliye  by  the  pendency 
of  an  action  for  admon  of  the  personalty:  Bushy  y.  Seymour,  1  J.  &  Lat.  527; 
and  see  Thome  y.  Kerr,  2  K.  &  J.  54. 

A  creditor  is  entitled  to  a  grant  of  admon  although  his  debt  is  barred  by 
the  statute:  Be  Cwmbs,  L.  B.  1  P.  &  M.  193;  Coombs  y.  C,  lb.  288;  but 
has  to  give  a  bond  to  administer  rateably :  8»  C,  As  to  form  of  bond,  t^.  in/. 
p.  1^32. 

The  right  to  administer  the  estate  of  a  deceased  trustee  for  the  purpose 
of  taking  the  trust  account  is  not  barred  in  six  years  from  his  death, 
although  the  property  he  reoeiyed  is  not  ear-marked,  and  the  breaches  com- 
plained of  do  not  create  a  specialty  debt :  Obee  y.  Bishop,  1  D.  F.  &  J.  137 ; 
6  Jur.  N.  S.  10,  132 ;  Briitlehank  y.  Goodioin,  5  Eq.  545 ;  Woodhouse  y,  IT., 
8  Eq.  614 ;  and  see  Taylor  y.  Cartwrighty  14  Eq.  16/ . 

As  to  the  effect  of  the  Trustee  Act,  1888,  s.  8,  in  the  case  of  actions  brought 
after  the  1st  January,  1890,  v,  tup.  Chap.  XLI.,  p.  1156 ;  and  that  the  section 
does  not  apply  where  the  action  is  brought  before  and  judgment  for  general 
admon  senred  after  that  date,  see  Be  Harrison,  Allen  y.  Cort,  W.  N.  (92) 
148. 

A  receiyer,  though  his  final  account  has  been  passed  and  his  recognizance 
yacated,  is  in  a  fiduciary  position  as  regards  a  balance  not  accounted  for,  so 
that  he  cannot  ayail  himself  of  the  Statutes  of  Limitation :  Seagram  y.  Tuck, 
18  Ch.  D.  296. 

The  obligation  of  a  tenant  for  life  to  repair  pursuant  to  a  condition  in  the 
will  is  enforceable  in  equity,  and  the  Civil  Procedure  Act,  1833  (3  &  4 
W.  IV.  c.  42),  s.  2,  does  not  apply  so  as  to  bar  a  claim  against  his  estate  for 
non-repair  made  after  the  six  months  has  elapsed:  Be  Williams,  Andrew  y. 
W.,  54  L.  T.  105 ;  62  L.  T.  41  ;  and  see  Blackmore  y.  White,  (1899)  1  a  B. 
293 ;  and  as  to  liability  in  respect  of  continuance  of  obstruction  to  ught,  see 
JenksT.  Viscount  Cli/den,  (1897n  Ch.  694. 

Under  that  statute,  in  the  aosence  of  eyidence  to  the  contrary,  an  exor 
wlU  be  deemed  to  haye  **  taken  upon  himself  the  admon  of  the  estate  "  at  the 
time  when  probate  is  granted :  Be  Williams,  9up.,  per  Kay,  J.,  52  L.  T.  41. 

A  coyenant  to  transfer  a  sum  of  stock  to  trustees  was  barred  by  the  statute, 
but  not  a  note  to  repay  a  trust  fund  to  '*the  exors  in  trust,"  nor  settlor's 
liability  for  a  sum  recited  to  haye  been  paid  to  the  trustees :  SpickenM  y. 
Hotham,  Kay,  669,  675,  676 ;  Stone  y.  S,,  5  Ch.  74. 

A  trust  to  pay  debts  from  personalty  is  inoperatiye  to  stop  the  statute : 
ScoU  y.  Jones,  4  CI.  &  F.  382  ;  1  Rusa.  &  M.  255 ;  Freake  y.  OranfeUt,  3  My. 
&  C.  499 ;  Evans  y.  Tweedy,  1  Beay.  55 ;  Be  Stephens,  Warburton  y.  S,,  43 
Ch.  D.  39 ;  or  where  the  testator  leayes  no  real  estate  to  support  the  trust : 
Be  Hepburn,  Escp,  Smith,  14  Q.  B.  D.  396.    The  statute  is  stayed  by  an 
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express  trust  to  pay  debts  out  of  realty,  but  not  by  a  mere  charge  of  them  on 
the  land :  Dickenson  v.  Teasdule,  1  D.  J.  &  S.  62 ;  9  Jur.  N.  S.  60,  237 ; 
Jacmiet  v.  «/.,  27  Beav.  332 ;  Re  Sttphene,  Warburton  v.  5.,  43  Ch.  D.  39. 
And  where  real  and  personal  estate  are  given  together  upon  trust  for  sale  and 
conversion  and  payment  of  debts  thereout,  the  period  of  limitation  as  to  the 
realty  will  be  twelve  years :  Be  Stephens j  sup,^  and  qucere  as  to  apportionment 
of  debts  in  such  case :  S,  C,  at  p.  45. 

And  notwithstanding  a  trust  to  pay  debts,  a  debt  may  be  lost  by  laches : 
EarcourtY.  White,  28  Beav.  309;  Lewin,  691,  1062. 

As  to  claims  of  legatees  being  barred  by  lapse  of  time,  v,  inf,  p.  1488. 

As  to  set  off  of  statute-barred  debts,  v.  sup.  pp.  1363,  1364;  and  in  the  case 
or  legatees,  inf.  Sect.  XXVI.,  p.  1652. 

And  as  to  the  rejection  of  claims  as  stale  demands,  irrespectively  of  the 
Statutes  of  Limitation,  see  Be  Biitherford,  Brovm  y.  B,,  14  Ch.  D.  687,  692, 
C.  A. ;  Banfield  v.  Tupper,  7  Exch.  27 ;  Masonic  In$,  Co.  y.  Sharpe,  (1892) 
1  Ch.  164,  167. 


Section  HI. — Creditor's  Action — ^Further  Consideration. 

1.  Assets  sufficient — Paying  in  Balance — Payment  of  Costs  and 

Debts  with  Interest. 

{Preliminary  part,  see  Forms,  pp.  361,  362.) — Let  the  Deft  B., 
the  exor  of  the  will  [or  admor  of  the  efiects]  of  the  testator  [^or 
intestate]  A.,  on  or  before  &c.,  lodge  in  Court,  as  directed  in  the 
lodgment  and  payment  schedule  hereto,  the  balance  of  £690,  certified 
to  be  due  from  him  in  respect  of  the  personal  estate  of  the  testator  [^or 
intestate]. 

Tax  the  costs  of  the  Pits  and  the  Defts  of  this  action  [_IfsOf  incurred 
subsequently  to  the  last  taxation ;  If  directed,  and  the  costs  of  the 
Deft  B. ;  If  not  described  above,  the  exor  of  the  wiU,  or  admor  of  the 
effects]  of  the  testator  [^or  intestate],  to  be  taxed  as  between  solr  and 
client  [7/*  directed,  and  to  include  any  charges  and  expenses  properly 
incurred  by  him  and  not  already  taxed  or  allowed,  relating  to  the 
admon  of  the  testator's  [^or  intestate's]  estate  [or  the  execution  of  the 
trusts  of  his  will,  beyond  his  costs  of  this  action]  ;  And  Let  subsequent 
interest  be  computed  on  the  debts  of  the  testator  \_or  intestate]  men- 
tioned in  the  —  schedule  to  the  Master's  certificate,  dated  &c.,  at  the 
respective  rates  already  certified  therein  [or  at  the  rate  of  4  p.  c.  per 
ann.]  from  the  foot  of  the  said  certificate  to  the  day  for  payment ;  And 
Let  the  total  of  the  amounts  so  due  to  the  creditors  therein  named  for 
principal,  interest,  and  subsequent  interest,  the  resp«:^ctive  amounts  so 
due,  and  the  names  of  the  persons  to  whom  such  amounts  are  payable, 
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be  certified ;  And  Let  the  funds  so  to  be  lodged  in  Conrt  be  dealt 
with  as  directed  in  the  said  schedules  hereto. — Liberty  to  apply. 


LODOHENT  Am)  PAYMENT  ScHEDUIiB. 

In  the  High  Court  of  Justice,  28th  February,  1900. 

Chancery  Division. 

Re  Brown,  Smith  t.  Brown.     1900.     B.     210. 

Ledger  Credit.    Said  action.    Personal  estate  account. 

I. — Lodgment. 


Ffeitieolan  of  Fundi  to  be  lod^. 

Fenon  to  make  the 
Lodgment. 

Monej. 

Seomitiee. 

Balance  mentioned  in  thia  order 

The  Deft  B 

X     «.    d, 
690     0    0 

£     «.    d. 

II. — Payment, 
Funds  to  be  dealt  with.    Cash  to  be  lodged  as  aboTC. 


PerticQlan  of  FBymenta,  Tnnif en, 

seimiate  Aooonnte. 

1 

Monejr. 

SecmitieB. 

Carry  over  cash  to  ledger  eredit  men- 
tioned in  aeoond  oolamn. 

Said  action 

£     «.    d, 

690    0    0 

£      «.   d. 

Payment  Sohedule  I. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  28th  February,  1900. 

Re  Brown,  Smith  T.  Brown,     1900.     B.     210. 

Ledger  Credit.    Said  action.    Proceeds  of  sale  of  real  estate. 

Funds  in  Court :  £1,000  New  Consols. 

£60 :  158.  Cash. 


Futicalan  of  Payments,  Transf en, 

Payees  and  Trans- 
ferees or  separate 
AocoontB. 

Amounts. 

or  other  operations  ordered. 

Honey. 

Seooritiei. 

A.  B.  (purehater)  named  in  order  dated 
&o.,  has  had  notice. 

Carry  over  cash  and  New  Gonsola  to 
ledger  credit  mentioned  in  second 
column. 

Said  action  .... 

£    «.    d. 

60  16    0 

£       «.  d. 
1,000    0    0 

SECT,  in.]     Creditor's  Action — Further  Consideration.     1445 


Faticbnt  Sohxdulb  n. 

In  the  High  Oourt  of  Justice, 

Olianceiy  Diviaion.  Date  of  Order,  28ih  Febroazy,  1900. 

He  Broum,  Smith  t.  Brown,     1900.     B.  210. 

Xiedger  Credit :  As  aboye. 

Funds  in  Oourt :  Funds  to  be  carried  oyer  under  the  Lodgment 
and  Payment  Schedule  and  Payment  Schedule  I. 


FlutlcalBXB  of  FtaTmentB,  Transf en. 

Payees  and  T^eaaf enes,  or 
Mporate  Aocoonte. 

Amoimte. 

or  other  opemtioiui  ordered. 

Mniey. 

BoeuitiM. 

Sell  snffloient  New  ConsolB  with  the 
£760 :  16«.  Otf.  oaah  and  anj  interest 
to  raiae  the  amoont  of  theoosts  to  be 
taxed  and  the  total  amount  to  be 
certified  as  due  to  oreditorB  under 
this  order. 

Oat  of  proceeds,  said  cash  and  inte- 
rest- 
Pay  such  costs    

Besidue  of  estate  of  the 
testator  B.  subject  to 
legacy  duty. 

£    «.   d. 

£    «.  d. 

Par  amounts  to  be  certified  by  the 
Master's  certificate  to  the  per- 
sons to  whom  such  amounts  shall 
be  certified  to  be  payable. 

Carry  over  residue  of  frmds  and  inte- 
rest. 

For  an  order  directing  the  costs  relating  to  realty  to  be  distinguished  and 
paid  out  of  the  proceeds  of  the  sale  of  the  realty,  see  Naylor  y.  Wetherell, 
Y.-O.  L.  Cranworth,  25  Jxily,  1851,  B.  1119. 

For  an  order  apportioning  costs  between  legal  and  equitable  assets,  see 
Lawthian  v.  Hasell,  L.  C,  23  July,  1790,  B.  693 ;  4  Bro.  0.  C.  168 ;  2  Dick. 
737. 

For  an  order  apportioning  debts  between  heir  and  customary  heir,  see 
Walter  v.  Goring,  M.  R.,  21  June,  1757,  B.  314. 

Where  the  fund  is  ample  to  pay  both  costs  and  debts,  or  where  there  are 
only  a  few  creditors,  the  amounts  may  be  specified  in  the  schedule  and 
suraequent  interest  ascertained  by  affidavit,  but  no  direction  to  the  last  effect 
is  required  in  the  order :  S.  0.  F.  B.  r.  16.    See  following  form. 


2.  Assets  sufficient — Executor  to  lodge  Balance  in  Court — Payment 
of  Costs  and  Debts  with  Interest  {no  direction  to  compute). 

This  action  coming  on  this  day  for  further   consideration,    &o. 
[/n  case  of  payment  by  Executor  since  Master^ s  certificate :    And  it 

VOL.  II.  5  A 
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appearing  from  the  said  affidavit  of  tlie  Deft  J.  S.  that  the  Deft  J.  8., 
the  Buxriying  exor  of  the  will  of  the  above-named  testator,  J.  S.  M.  B., 
and  the  sole  exor  of  the  will  of  G.  H.  8.  B.,  deceased,  the  other  exor 
of  the  testator's  will  has  paid  the  sum  of  £18  :  9<.  8J.  since  the  date  of 
the  Master's  certificate.  And  this  Court  being  of  opinion  that  such 
payment  should  be  allowed  to  him.]  This  Court  doth  order  that  it  be 
referred  to  the  taxing  master  to  tax  the  costs  of  the  Pits  and  Defts 
of  this  action  so  far  as  the  costs  of  the  Pits  and  of  the  infant  Deft 
have  not  been  already  taxed  under  the  said  judgment,  the  costs  of 
the  Deft  J.  8.  to  be  taxed  as  between  solr  and  client,  and  including 
therein  any  charges  and  expenses  properly  incurred  by  him,  and  not 
already  taxed  or  allowed  relating  to  the  admon  of  the  testator's  estate 
beyond  his  costs  of  this  action,  and  in  taxing  the  costs  of  the  Deft 
T.  8.,  the  taxing  master  is  to  certify  the  residue  of  such  costs  after 
deducting  £245  :  Is.  6d.  (  being  the  balance  of  the  sum  of  £263 : 1 7«.  2(/., 
by  the  Master's  said  certificate,  certified  to  be  due  from  him  after 
deducting  the  said  sum  of  £18 : 9«.  Sd.),  or  the  residue  of  the  said 
sum  of  £245  :  Is.  6d.,  as  the  case  may  be.  And  it  is  ordered  that  the 
Deft  J.  8.  do  lodge  the  residue  (if  any)  of  the  said  sum  of  £245  :  7s.  6</. 
in  Court,  as  directed  in  the  schedule  hereto.  And  it  is  ordered  that 
the  funds  in  Court,  and  so  to  be  lodged  (if  any)»  be  dealt  with  as 
directed  in  the  said  schedule.  And  any  of  the  parties  are  to  be  at 
liberty  to  apply  as  they  may  be  advised. 


LoDOMBNT  Ain>  Payxszvt  ScHEDUIiB. 


In  the  High  Court  of  Justice, 
Chancery  Division. 


10th  day  of  July,  1899. 


Be  Banks,  Dawes  v.  Sladen.     1895.    B.  3293. 


Ledger  Credit :  As  above. 


/. — Lodgment. 


Fiutioiilan  of  Funds  to  be  lodged. 

Awinftm^^ 

Money. 

JSecmitiei. 

Beddue  (if  any)  of  £245 :  7«.  6<f.  to  be 

TheBeftJ.S.........  < 

£   «.   d. 

£«.({. 

oertified  by  the  taxing  master. 
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Funds  to  be  dealt  with : 
Cash. 


//. — Payment, 

£4,630  :  2*.  Qd,  New  Consols  and 
£30:I5«.5(/. 


Funds  (if  anj)  to  be  lodged  as  aboye. 


FluticulaTB  of  Paymeats,  Transfen,  or 
other  opemtaons  ordered. 


SellsuffidLentConsolB,  with  £30: 15«.  bd, 
cash,  to  raise  £3,266  :  7«.  6</.  and 
interest  at  4  p.  o.  per  ann.  on 
£3,164  :  12j.  ^d,  part  thereof,  from 
23rd  February,  1899. 

Out  of  proceeds — 
Fbj  £2,291  :  10«.  Id,  with  like  in- 
terest on   £2,203  :  10«.   Id.  part 
thereof. 

Paj  £974  :  16«.  Ud,  with  like  in- 
terest on  £961 : 2«.  2d,  part  thereof. 

Sdl  sufficient  of  the  residne  of  the 
New  Consols,  with  any  interest,  to 
raise  the  costs  to  be  taxed  nnder  this 
order. 

Oat  of  proceeds  and  interest — 
Pay  such  costs    • 


Cany  over  residue  of  New  Consols  and 
funds  lodged. 


Payees,  Transferees,  or 
separate  Aocounts. 


The  Pits  W.  D.  and  A. 
E.V. 


The   Deft    S. 

(spinster). 


E.    S. 


Basidue  of  estate  of  J.  S. 
M.  B.,  deceased,  sub- 
ject to  legacy  duty. 


Amounts. 


Money. 


£  9,  d. 


Securities. 


£  «.   d. 


--Re  Banks,  Dawes  t.  Sladen,  North,  J.,  10th  July,  1899,  A.  948 ; 
S.  C,  76  L.  T.  387 ;  45  W.  R  206. 


3.  The  like  Order  without  fresh  Certificate. 

{Preliminary  parts  as  in  Form  1,  aup. />.  1443,  down  to  and  including 
direction  to  tax  costs) :  And  Let  the  funds  so  to  be  lodged  and  in  Oouit 
be  dealt  with  as  directed  in  the  schedules  hereto  in  payment  {inter 
alia)  to  the  creditors  of  the  testator  [or  intestate]  named  in  the  schedule 
to  the  said  Master's  certificate,  dated  &c.  of  the  amounts  thereby  certi- 
fied to  be  due  to  them  for  principal  and  interest  and  of  subsequent 
interest  as  mentioned  in  Payment  Schedule  II.  hereto. — Liberty  to 
apply. — [Lodgment  and  Payment  Schedule  and  Payment  Schedule  /., 
with  directions  as  in  Form  1,  sup.  p,  1444.] 

6  a2 
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Fayioert  Schedule  II. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Older,  28th  February,  190O. 

Jte  Broum,  Smith  t.  B.     1900.     B.  210. 

Ledger  Credit :  As  aboye. 

Funds  in  Court :  Funds  to  be  carried  oyer  under  Lodgment 
and  Payment  Schedule  and  Payment  Schedule  I. 


Putiealan  of  VajmaniM,  Tnauten, 
or  other  opwmttoM  otdered. 


Bell  snffioient  N'ew  GoqsoIb  with  Uie 
£760  :l6t,0d,  oaah  and  anj  interest 
to  raiae  Uie  amoant  of  the  oosts  to 
be  taxed  under  this  order  and  the 
following  snmfl  tog^ether  with  inte- 
zest  thereon  reepeotiyelj  at  the  rate 
of  4  p.  0.  per  aim.  from  the  —  daj 
of  —  [the  date  of  the  Matter' »  eer- 
ti/leatej. 

Out  of  proceeds  of  said  cash  and  inte- 
rest— 
Taj  costs  to  be  taxed  under  this 

order. 
Pay  £417: 12«.  6d,  together  with 

interest  as  aboye. 
Pay  £17 : 1«.  9d,  together  with  in- 
terest as  above. 

Garry  oyer  residne  of  funds  and  inte- 
rest. 


Payees  and  Tranif  enes,  or 
sepsnta  Aooounti. 


£    «.   d. 


A.  B.,of- 
O.D.,of- 


Residue  of  estate  of 
testator  B.  subject  to 
legacy  duty. 


£    «.    d. 


4.  Itepresentative  to  retain  and  apply  Balance  for  CostSy  and 

pay  in  Residue. 

Tax  the  costs  of  the  Pits  and  the  Defts  of  this  action  [Fonn  1,  sup  J] ; 
And  Let  the  Deft  B.  retain  the  amount  of  his  said  costs,  when  so  taxed, 
out  of  the  balance  of  £ — ,  certified  to  be  due  from  him  in  respect 
of  the  testator's  [or  intestate's]  personal  estate  [If  so  ordered^  And 
Let  the  Deft  B.  thereout  also  pay  to  the  Pit  A.,  and  to  the  Defts 
0.  and  D.,  their  said  costs  when  taxed]  ;  and  if  such  balance  shall  be 
insufficient,  the  said  Deft  is  to  retain  the  same  in  part  payment  of  his 
said  costs,  so  far  as  it  will  extend ;  And  Let  the  Deft  B.  within  &c. 
after  the  date  of  the  taxing  master's  certificate,  lodge  the  residue,  if 
any,  of  such  balance,  the  amount  to  be  certified  by  the  taxing  master, 
in  Court,  as  directed  in  the  schedule  hereto. — [Add  Lodgment  Schedule, 
with  directions  as  in  Form  2,  sup.] 
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6.  Another  Form, 

Tax  the  costs  of  the  Pits  and  the  Defts  of  this  action  [^Form  1,  sup,"] ; 
And  Let  the  Deft  B.  retain  the  amount  of  his  said  costs  when  so 
taxed  [_If  so  ordered.  And  pay  to  the  Fit  A.  and  the  Defts  C.  and  D. 
the  amount  of  their  said  costs  when  so  taxed  out  of  the  balance  of  £ — 
certified  to  be  due  from  him  in  respect  of  the  testator's  [or  intestate's] 
personal  estate  or  so  much  of  the  said  costs  as  the  said  balance  will 
satisfy] ;  And  Let  the  residue  of  the  said  balance,  after  such  retainer 
and  payment,  or  of  the  said  costs  when  so  taxed,  as  the  case  may  be, 
be  certified;  And  Let  the  Deft  B.  lodge  the  residue  of  the  said 
balance  (if  any)  in  Court  as  directed  by  the  lodgment  and  payment 
schedule  hereto ;  And  Let  the  fund  so  to  be  lodged  (if  any)  and  the 
funds  in  Court  be  dealt  with  as  directed  in  the  Schedules  hereto. 
— Liberty  to  apply. 

Lodgment  aivd  Payment  Schedule. 

Li  the  High  Court  of  Justice,  28th  February,  1900. 

Chancery  Division. 

Re  Broum,  Smith  t.  B.     1900.     B.  210. 

Ledger  Credit :  Said  Action ;  Personal  Estate  Account. 


I. — Lodgment, 


Person  to  make  the 
Lodgment. 

Amonnts. 

Money. 

Secoritiee. 

Beeidne  (if  any)  of  balance  of  £ — 
mentioned  in  tnis  Order,  after  retainer 
and  payment  thereout  of  oosts  as 
directed  by  this  Order. 

The  Deft  B 

£  «.   d. 

£   9.  d. 

II. — Payment. 
Funds  to  be  dealt  with  :   Cash  (if  any)  to  be  lodged  as  above. 


Buticnlan  of  Payments,  Tnui«fer8,  or 

Payees,  Transferees,  or 
separate  Aooounts. 

Amounts. 

otlier  operations  ordered. 

Money. 

Becnrities. 

Carry  over  caah  to  ledger  credit  men- 
tioned in  second  oolnmn. 

Said  action  • 

£  9.   d. 

£   9.   d. 

1 

Payment  Schedule. 
[^Insert  same  directions  as  in  Form  l,  sup.] 
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Payment  Sghedxtlb  II. 

In  the  High  Court  of  JuBtice,       Date  of  Order,  28th  February,  1900. 
Ohancerj  Division. 

Re  Broum,  Smithy.  B.     1900.    B.  210. 

Ledger  Oredit :  As  aboye. 

Funds  in  Ck)urt :   Funds  to  be  carried  oyer  under  Lodgment 
and  Payment  Schedule,  and  Payment  Schedule  I. 


I^ffticalars  of  Fnymenti,  Traiwfen,  or 

Payees  and  Truuif  erees  or 
wputite  Aoocmnts. 

AmotmtB. 

Money. 

BecoritiM. 

Sdll  BaiBcieiit  New  Oonsols  with  cash 
and  anj  ioterest  to  raise  the  residue 
(if  any)  of  the  costs  to  be  taxed 
under  iJiis  Order  after  the  retainer 
and  payment  thereby  directed,  and 
the  total  amount  to  be  certified  as 
dne  to  creditors  under  this  Order  [or 
tiie  following  sums  together  with 
interest  thereon,  &o.,  as  in  Payment 
Schedule  II.,  Form  I.,  mpJ], 
Out  of  proceeds,  cash,  and  any  inte- 
rest— 
Pay  the  residue   (if  any)  of  the 

said  costs. 
Pay  sums  to  be  apportioned  to 
creditors  by  Master's  certificate 
to  the  persons  to  whom  such 
sums  shall    be  certified  to  be 
payable  [or  specify    the  sums 
and  name    the   payees,  as  in 
Payment  Schedule  U.,  Form  3, 
mp,^  p.  1448]. 

£  8.  d. 

£  «.  d. 

6.  Assets  deficient — Apportiontnent  by  Certificate. 

And  it  appearing  that  the  assets  of  the  testator  [^or  intestate]  will  not 
be  sufficient  for  the  payment  of  his  debts  and  funeral  expenses  in  full : 
Tax  the  costs  of  the  Pit  and  Deft  of  this  action  as  between  solr  and 
client,  including  in  the  costs  of  the  Deft  any  charges  and  expenses  pro- 
perly incurred  by  him,  &c.  {_8ee  Form  1,  sup.^ ;  And  Let  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto.  And  Let  the 
residue  of  the  said  funds  and  interest,  after  payment  thereout  of  the  said 
costs,  be  apportioned  among  the  creditors  named  in  the  said  Master's 
certificate  rateably  in  proportion  to  the  amounts  thereby  certified  to  be 
due  to  them  respectiyely ;  And  Let  the  amounts  so  apportioned  and  the 
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names  of  the  persons  to  wliom  sucli  amounts  are  payable  be  certified. 
— ^Liberty  to  apply. 


Payment  Schsdxtle. 

In  the  High  Court  of  Justice,         Date  of  Order,  5th  August,  1900. 
Chancery  Division. 

Jie  Smith,  Jones  y.  S.     1889.     8.  2003. 

Ledger  Credit :  As  above. 

Funds  in  Court :  £1,200  New  Consols; 

£58  Money  on  Deposit ; 
£32  Cash. 


Pazticalan  of  Fiftymenti,  Tranaf en,  or 

Payees  and  T^ranaf  erees 
or  aepaiate  Aooounts. 

Anonnta. 

other  operatioiu  cndered. 

Money. 

Seoniities. 

Sell  the  New  Consols    

•  •  •  • 

£  «.  d. 

•  • 

£       t,  d. 
1,200    0    0 

Oot  of  prrioeeds,  money  on  deposit, 
cash  and  interest — 
Pay  costs  to  be  taxed  under  this 

Order. 
Vbj  sums  to  be  apportioned  to 
creditors  by  Master's  certifi- 
cate to  the  persons  to  whom 
sach  sums  shall  be  certified  to 
be  payable. 

By  tbe  Admon  of  Estates  Act,  1869  (32  &  33  V.  c.  46),  all  specialty  and 
simple  contract  debts  of  persons  dying  on  or  after  1  Jan.  1870,  stand  in 
equal  degree,  whether  the  assets  are  legal  or  equitable;  but  where  the 
testator  or  intestate  died  before  that  day,  and  the  assets  are  legal,  specialty 
creditors  will  still  be  paid  in  priority.  For  form  of  order  in  sach  a  case,  see 
Seton,  4th  ed.  n.  839. 

Where  it  is  doubtful  whether  the  assets  are  sufficient,  the  order  should  be 
in  the  alternative.  If  it  be  doubtful  whether  there  will  be  sufficient  to  pay 
the  costs  of  all  parties,  the  costs  of  the  exor  or  admor  will  be  provided  for  in 
priority. 

For  order  where  an  ample  fund  was  realized  by  the  Pit's  diligence,  to  tax 
his  costs  as  between  party  and  party,  and  also  as  between  solr  and  client, 
and  ascertain  the  difference,  the  former  to  be  paid  Irom  the  general  fund, 
the  difference  out  of  a  fund  to  be  carried  over  equal  in  amount  to  the  debts, 
and  the  residue  of  such  iund  to  be  apportioned  among  the  creditors,  see 
StanUm  v.  Hatfield,  1  Ke.  362 ;  followed  in  principle  in  Goldsmith  v.  Bussell, 
5  D.  M.  &  a.  556. 

For  form  of  affidayit  verifying  an  apportionment,  see  D.  0.  F.  623,  624. 


7.  Assets  deficient — Apportionment  without  certificate. 

{Preliminary  parts.  Form  1,  p.  1443.) — ^And  it  appearing  that  the 
assets  of  the  testator  [or  intestate]  will  not  be  sufficient  &c.  [Form  5, 
sup."] ;  Direction  to  tax  costs  [Form  5,  sup,"] ;  And  Let  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto. 
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Patmsnt  Sohedule. 

In  the  Higli  Court  of  Justice,  Date  of  Order,  23rd  July,  1897. 

Ohancery  Division. 

Re  Lacy,  WilletiY.  Cazenove.     1896.     L.  1197. 

Ledger  Credit :  As  above. 

Funds  in  Court :  £350 :  15«.  ed.  Cash. 


Payees  and  TVanaf eroes  or 
■eparate  acooantB. 

Fartfamlan  of  PaTments,  Tnuuf era,  or 

Money. 

Secoritao. 

Vbj  costs  to  be  taxed  under  this  order. 
Pay  residQe    to  creditors  named    in 
second  column  rateablj  in  propor- 
tion to  the  amounts  set  opposite  to 
their  names  in  this  column — 
£    8.    d, 
27  18    8  

Messrs.  F.  R.  &   Co., 

M.  A.  S. ,  of  — ,  wife  of 

— ,  on  her  sole  receipt. 
The  Pit  W.  W.,  of      . 

Mesftrs.  M.,  of  — 

A.  8.  of  — ,  wife  of  — , 

on  her  sole  receipt. 

W,  I.,  of  — 

The  M.  L.  &  £.  Co., 

Ld.,  of  — . 
The  P.  of  W.  Laundry, 

of — . 

£  «.   d. 

£  >.  d. 

43  18    0  

27    7    6 

13    0 

16    0    0 , 

2    7  11 

1,740  14    9  

6  16    0 

—He  Lacy,  WiUett  v.  Cazenove,  23  Jul^f,  1897,  B.  1539. 


8.  Payment  of  Debts  by  Representative  out  ofBesidue  after  Payment 

of  Costs, 

Let  the  Deft  D.  within  —  days  after  the  date  of  the  taxing  master's 
certificate,  out  of  the  residue  of  the  balance  of  £ —  certified  to  be  due 
from  him  in  respect  of  the  personal  estate  of  the  testator  [or  intestate], 
pay  to  the  creditors  named  in  the  first  schedule  to  the  Master's 
certificate,  dated  &c.,  the  amounts  certified  to  be  due  to  them  as  cre- 
ditors of  the  testator  [or  intestate],  with  subsequent  interest  at  such 
rates  of  interest  as  the  same  respectively  carry,  from  the  &c.,  the  date 
of  the  Master's  said  certificate,  until  payment. — See  Re  Gledstanes, 
Q,  V.  Croyden,  V.-C.  M.,  29  April,  1874,  A.  1033. 

If  the  fund  is  ample,  the  debts  may  be  paid  at  once,  and  the  amounts  stated 
in  a  schedule. 
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9.  Executor  to  apportion  the  Itesidue  when  Assets  deficient. 

Let  the  Deft  B.  [«d?or]  within  &c.  out  of  &c.  [Form  8,  sup,"],  appor- 
tion the  residue  of  the  said  sum  of  £ —  among  the  creditors  of  &c., 
named  in  the  schedule  to  the  Master's  certificate,  dated  &c.,  rateably 
to  the  amounts  certified  to  be  due  to  them. 


10.  Executor  to  make  a  Dividend. 

Let  the  Deft  B.  [exor]  within  &o.  [Form  8,  «m/>.],  pay  to  the  several 
creditors  of  &c.,  named  in  the  schedule  to  the  Master's  certificate, 
dated  &c.,  a  dividend  of  6^.  6d.  in  the  pound  on  the  amounts  certified 
to  be  due  to  them  as  creditors  of  the  testator. 


11.  Return  of  Stamp  Duty. 

Let  the  Deft  beat  liberty  to  apply  to  the  Commrs  of  Inland  Eevenue 
for  a  return  of  stamp  duty  paid  in  excess  on  the  probate  of  the  tes- 
tator's wiU,  he  by  his  solr  undertakiog  to  apportion  the  amount  to  be 
received  by  him,  after  deducting  his  costs,  charges,  and  expenses  of 
receiving  and  of  distributing  the  same  among  the  creditors  of  the  tes- 
tator named  in  the  schedule  hereto  [or  to  the  Master's  certificate, 
dated  &c.],  rateably  in  proportion  to  the  amounts  due  to  them,  and  to 
pay  the  same  accordingly. — Harper  v.  Brown,  V.-C.  H.  at  Chambers, 
3  July,  1875,  A.  2089. 

This  direction  is  necessary  in  all  cases,  as  the  commrs  refuse  to  allow  any 
return  of  duty  imless  the  whole  amount  on  which  it  is  claimed  has  been 
actually  paid  over.    As  to  estate  duty,  v.  sup,  pp.  1404  et  aeq, 

12.  Executor  to  apportion  outstanding  Estate  among  Creditors. 

And  Let  such  outstanding  personal  estate,  as  and  when  the  same 
shall  be  got  in,  be  apportioned  by  the  Deft  rateably  among  and  paid 
to  the  creditors  named  in  the  first  schedule  to  the  Master's  certificate, 
dated  &c. — Re  Hooper,  H.  v.  Mansfield,  V.-C.  M.  at  Chambers,  7  July, 
1875,  A.  1778. 


13.  After  Sale  hy  Consent  of  Incumbrancers  still  Unpaid. 

Let  subsequent  interest,  at  the  rate  of  £ —  p.  c.  per  ann.,  be  com- 
puted  on  the  principal  sum  of  £ — ,  certified  to  be  due  to  A.  in  respect 
of  his  mortgage  in  the  Master's  said  certificate  mentioned,  from  &c., 
the  date  of  the  said  certificate  to  the  day  for  payment;  And  Let 
the  amount  of  such  subsequent  interest  and  the  total  amount  due  to 
the  said  A.  in  respect  of  the  said  mortgage  be  certified ;  And  it  is 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. 
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Payment  Schedule. 

In  the  Higli  Cburt  of  Justice, 

Chancery  Diyiaion.  Date  of  Order,  5tli  November,  1900. 

Jenkins  v.  Cross.     1900.    T.     105. 

Ledger  Credit.    Ajb  above.    Proceeds  of  sale  of  testator's  [or  intes- 
tate's] real  estates. 

Funds  in  Court.    £2,000  New  Consols. 


Fiuticalan  of  Fftyineiits,  Tnmsf en, 

Payees  and  Transferees,  or 
separate  Aoooonts. 

or  otiier  operations  ordered. 

Money. 

Seoozities. 

Sell  Buf&cient   new   consola  to   raise 
amount  to  be  certified  to  be  due  to 
A.  in  respect  of  bis  mortgage  [or, 
sell  suiSi'-ient  new  consols  to  raise 
£ —  certified  to  be  due  to  A.  in  re- 
spect of  bis  mortgage  in  tbe  Master^s 
cerUfioate  mentioned,  together  with 
interest  thereon  at  tbe  rate  of  £ — 
p.  c.  per  ann.  from  tbe  —  day  of  — 
18—]. 

Pay  proceeds  of  such  sale 

[ifanysHbieqn'nt  incumbrancer  a  ^  insert 
similar  directions  according  to  their 
priorities  appearing  by  Master'' s  eer- 
tiJleaU^I 

Carry  over  residue  of  funds     . . 

A.  of,  &o.  in  discharge 
of  mortgage. 

Personal  estate  account 

£    «.   d. 

£  «.    d. 

If  tbe  amount  of  subsequent  interest  on  tbe  mortgage  is  agreed  on  to  a 
given  day,  insert  it. 
As  to  mortgagee  consenting  to  sale,  v.  sup.  p.  1428. 


14.  If  Realty  not  previomly  ordered  to  be  Sold,  or  Proceeds  of  Sale 

visufflcient. 

{Preliminary  partj  see  Forms  1 — 3,  pp.  361,  362.) — Dieeotions  for 
taxation  of  costs,  and  for  application  of  personal  estate,  and  the  pro- 
ceeds of  any  realty  already  sold,  towards  fnneral  expenses  and  debts, 
and,  if  necessary,  for  apportionment  [Forms  1,  3,  pp.  1443,  1447]  : — 
1.  And  it  appearing  that  the  testator's  or  intestate's  personal  estate 
\_If  so,  and  the  proceeds  of  the  testator's  or  intestate's  real  estate  at 
&c.,  which  has  been  sold  pursuant  to  the  said  judgment  or  order, 
dated  &c.]  will  be  insufiicient  for  the  payment  of  his  debts  and  funeral 
expenses,  together  with  the  subsequent  costs  of  this  action;  Let  a 
sufficient  part  of  the  testator's  [or  intestate's]  real  estates  remaining 
unsold  [or  mention  any  particular  estate  next  to  he  resorted  to,  as  the 
testator's,  or  intestate's,  real  estate  at  &c.,  in  the  Master's  said  certifi- 
cate mentioned]  to  make  g^od  the  deficiency  of  his  personal  estate 
(and  the  proceeds  of  his  real  estate  already  sold)  for  the  payment  of 
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Ids  debts  and  funeral  expenses,  or,  if  necessary,  the  whole  of  such 

real  estate,  be  sold  with  the  approbation  of  the  Jadge  [7/*  any  incum' 

hrances,  free  from  the  incumbrances  of  such  of  the  incumbrancers  in 

ihe  said  certificate  named  as  shall  consent  to  the  sale,  and  subject  to 

the  incumbrances  of  such  of  them  as  shall  not  consent ;  And  if  any 

of  such  incumbrancers  shall  so  consent,  Let  the  following  &c. ;  2.  An 

accx>unt  of  what  is  due  to  such  of  the  incumbrancers  as  shall  consent 

to  the  sale  in  respect  of  their  incumbrances  ;  3.  An  inquiry  what  are 

the  priorities  of  such  last-mentioned  incumbrancers ;  or,  if  the  incum" 

hrancers  appear  and  consent;  And  A.  and  B.,  the  mortgagees  of  the 

testator's  or  intestate's  real  estate  at  — ,  in  the  Master's  certificate, 

dated  &c.,  mentioned,  by  their  counsel  appearing  and  consenting  to 

the  sale,  Let  a  sufficient  part  of  &c.  be  sold  &o.,  free  from  the  mort- 

^ges  of  A.  and  B.  in  the  said  certificate  mentioned ;  And  Let  the 

following  &c. ;  2.  An  account  of  what  is  due  to  A.  and  B.  respectively, 

in  respect  of  their  said  mortgages]  ;  And  Let  the  money  to  arise  by 

Buch  sale  be  paid  into  Court  to  the  credit  of  this  action,  A,  v.  B. 

1895,  A.  1003,  to  an  account  to  be  entitled  "  Proceeds  of  sale  of  &c." 

subject  to  further  order  and  if  such  money  &c.  (Form  2,  p.  1391). 

For  forms  and  notes  as  to  the  order  in  which  assets  are  applied  in  payment 
of  debts,  see  Sect.  XXiX.,  p^.  1672  et  seq. 

As  to  the  necessity  for  msuung  the  heir-at-law  of  the  intestate  a  party  so 
far  as  the  real  estate  is  concern^,  v.  iup,  pp.  1392,  1397. 

15.  Leave  to  apply  in  Chambers  for  Payment  of  Purchase^money. 

And  any  of  the  parties  are  to  be  at  liberty  to  apply  in  Chambers  for 
the  application  of  the  money  to  arise  by  such  sale  (and  otherwise  to 
apply)  as  they  shall  be  advised. 

"Where  the  value  of  the  property  to  be  sold  is  small,  and  nothing  further 
remains  to  be  done  in  the  suit,  the  Court  sometimes  gives  leave  to  apply  in 
Chambers  for  payment  out  of  the  purchase-money,  without  adjourning 
further  consideration;  notice  of  the  application  bemg  given  to  the  pur- 
chasers :  see  Thorp  v.  Oweny  2  S.  &  G.  i. ;  Leathert  v.  ThornCy  lb,  ii. 

16.  Account  of  Rents  of  Realty, 

And  in  case  the  money  to  arise  by  such  sale  shall  not  be  sufficient 
to  make  good  the  deficiency  of  the  testator's  personal  estate.  Let  an 
account  be  taken  of  the  rents  and  profits  of  his  real  estates  at  &c., 
received  by  &c. 

See  note,  9up,  p.  1429 ;  and  Davies  v.  Toppy  Form  2,  in/.  Sect.  XXIX., 
p.  1663. 

17.  Account  of  Personal  Estate  {and  Rents)  carried  on. 

And  Let  the  accounts  of  the  testator's  [or  intestate's]  personal  estate 
[7/*  soy  and  of  the  rents  and  profits  of  his  real  estates]  directed  by  the 
judgment  be  carried  on  from  the  foot  of  the  account  (accounts)  marked 
&c.,  referred  to  in  the  Master's  certificate  [or  Let  the  accounts  directed 
by  the  said  judgment  and  numbered  &c.  be  continued]. 
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18.  Deficiency  to  be  raised  by  Mortgage^  and  applied, 

(Preliminary  part.  Bee  Foims  1 — 3,  pp.  361,  362.) — ^It  appearing 
by  the  Master's  certificate,  dated  &c.,  that  the. personal  estate  of  the 
testator  is  insufficient  for  payment  of  his  debts  and  funeral  expenses, 
and  the  costs  of  this  action,  tax.  the  costs  of  the  Pit  and  Deft  of  this 
action,  as  between  solr  and  client ;  Let  subsequent  interest  be  com- 
puted on  the  debts  of  the  testator  mentioned  in  the  schedule  to  the 
Master's  certificate,  dated  &c.,  at  the  respective  rates  already  certified 
therein  \_or  at  the  rate  of  4  p.  c.  per  ann.]  from  the  foot  of  the  said 
certificate  to  the  day  for  payment ;  And  Let  the  amounts  due  to  the 
several  creditors  therein  named  for  principal  and  interest  in  respect 
of  their  debts,  and  the  total  amount  thereof  be  certified ;  And  Let,  for 
the  purpose  of  providing  for  payment  of  such  debts,  interest,  and  costs, 
such  a  sum  as  the  Judge  shall  direct  be  raised  by  mortgage  of  a  suffi- 
cient part  of  the  testator's  real  estate  mentioned  in  the  schedule  to  the 
said  certificate,  or  if  necessary  on  the  whole  thereof,  with  the  approba- 
tion of  the  Judg^ ;  And  Let  such  mortgage  be  settled  by  the  Judge, 
and  be  executed  by  such  parties  as  the  Judge  shall  direct ;  And  Let 
A.,  the  tenant  for  life  of  the  said  estate  [and  the  tenant  for  life  thereof 
for  the  time  being,  or  C.  and  D.,  the  trustees]  under  the  will  of  the 
testator  [^or  the  person  or  persons  for  the  time  being  entitled  to  the 
receipt  of  the  rents  and  profits  of  the  said  estate],  keep  down  the  in- 
terest of  such  mortgage ;  And  Let  the  mortgagee  or  mortgagees  be  at 
liberty  to  lodge  the  money  to  be  raised  by  such  mortgage  in  Court,  as 
directed  in  the  schedule  hereto,  the  name  or  names  of  such  mortgagee 
or  mortgagees  and  the  amount  so  to  be  lodged  to  be  certified ;  And 
Let,  upon  the  execution  of  such  mortgage  by  such  parties  thereto  as 
the  Judge  shall  direct  being  certified,  the  funds  to  be  so  lodged  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto. 


LODQMENT  AND  PaYHENT  SoKEDULE. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order, 

Tompsett  Y.  Hartner.     1871.     T.     1001. 
Ledger  Credit.    As  above. 

/. — Lodgment, 


,  19     . 


Futioalus  of  Fonda  to  be  Lodged. 

PexvoB  to  make  the 
Lodgment. 

Asunmts. 

Honef. 

Secoxitiei. 

Koney  directed  by  thia  order  to  be 
raised  by  mortcpige,  amount  to  be 
certified. 

Mortgagee  or  mortga- 
ffees  to  be  named  in 
Haeter's  certificate. 

£  «.   d. 
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//. — Payment. 
Firndfl  to  be  dealt  with.    Funds  to  be  lodged  as  aboye. 


Payeefl  and  Transferees,  or 
separate  Aooounts. 

Amounts. 

other  operatioiu  ordeBed. 

Money. 

Securities. 

Upon  the  execution  of  the  indenture 

of  mortgage  in  the  order  mentioned 

b^  such  parties  aa  the  Judge  shall 

direct  being  certified — 

Fay  costs  to  be  taxed  under  this 

order. 
Paj  the  several  amounts  which 
shall  be  certified  to  be  payable 
to  the  several  creditors  to   be 
named  in  the  schedule  to  the 
Master's  certificate  in  respect  of 
their  debts  and  interest  as  above 
jhere  follow  rest  of  debts  certi- 
fied by  the  Master's  certificate). 

The  persons  to  whom 
the  same  shall  be  cer- 
tified to  be  payable. 

£  9.  d. 

-See  Tompsett  v.  Fanner,  V.-C.  B.,  22  July,  1871,  B.  2548. 

N.B.— This  Form  has  been  remodelled  to  suit  S.  C.  F.  B. 
For  forms  of  application,  see  D.  G.  F.  620  et  »eq. 


19.  Deficiency  to  he  raised  by  Mortgage  or  Sak, 

Tax  the  costs  of  the  Pits  and  Def ts,  and  of  the  said  persons  attend- 
ing, of  this  action,  the  costs  of  the  Defts,  the  exors  and  trustees  of  the 
testator's  will,  to  be  taxed  as  between  solr  and  client,  and  to  include 
any  charges  and  expenses  properly  incurred  &c.  [see  Form  1,  p.  1446]  ; 
compute  subsequent  interest  on  debts  &c.  [Form  18,  sup,"]  ;  And  It 
appearing  by  the  said  Master's  certificate  that  the  personal  estate  of  the 
testator  is  insufficient  &c.  [Form  18,  sup,"] :  Let,  for  the  purpose  of 
providing  for  payment  of  such  costs,  debts,  and  interest,  such  a 
sum  as  the  Judge  shall  direet  be  raised  by  mortgage  or  sale  of 
a  sufficient  part  of  the  testator's  real  estate  mentioned  in  the  (second) 
schedule  to  the  said  certificate,  or  if  necessary  of  the  whole  thereof, 
with  the  approbation  of  the  Judge ;  And  in  case  the  same  shall  be 
raised  by  mortgage.  Let  such  mortgage  be  settled  &c.  [Form  18  ^o  end^ 
fup,"] ;  And  Let,  in  case  the  same  shall  be  raised  by  sale,  the  money 
to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this  action  &c. 
to  an  account  to  be  intituled  *'  Proceeds  of  Sale  of  the  Testator's  Eeal 
Estate,"  subject  to  further  order,  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  in  Chambers  for  the  application  thereof  as  they  may 
be  advised  [or  Adjourn  &c.] — [Insert  similar  Lodgment  and  Payment 
Schedule  to  Form  18.] — Beamon  v.  Swain,  M.  E.  at  Chambers,  27  April, 
1877,  A.  1264. 

N.B. — This  Form  has  been  remodelled  to  suit  S.  C.  F.  B. 

In  practice  an  order  directing  a  mortgage,  as  in  Forms  18  and  19,  will  be 
thus  worked  out :  subsequent  mterest  wiU  be  computed  on  the  debts ;  and 
the  costs  will  be  taxed  by  anticipation,  and  certified ;  the  total  amount  to  be 
raised  having  been  thus  ascertained,  the  draft  of  the  mortgage  for  securing 
the  same  wiU  be  settled  at  Chambers,  and  the  engrossment  wul  be  signed  by 
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the  Master,  wlio  will  certify  the  amount  to  be  paid  in  and  the  name  of 
the  mortgagee  (Form  18,  sup.) ;  the  mortgagee  will  then  pay  the  amount 
into  Court,  and  on  such  payment  being  made  the  mortgage  wiU  be  executed 
by  the  parties ;  the  Master  will  then  make  a  certificate  of  the  computation 
of  interest,  of  the  amount  due  to  each  creditor,  and  of  the  execution  of  the 
mortgage,  and  on  such  certificate  being  produced  to  the  Paymaster,  he  will 
pay.  The  costs  of  the  mortgage  will  be  taxed  as  part  of  the  costs  of  action, 
and  included  in  the  taxation  without  any  express  direction.  The  costs  of 
the  mortgagee  should  be  included  in  the  costs  of  the  Pit  or  other  party 
haying  the  conduct  of  the  action. 

Sometimes  the  mortgagee  pays  the  amount  into  Ooiirt  under  a  second 
order  obtained  at  Chaaioors  instead  of  under  a  certificate.  But  the  course 
indicated  above  is  more  convenient. 

If  the  money  be  raised  by  sale  the  proceedings  will  be  the  same  as  in  other 
cases  of  i^ales  by  the  Court,  as  the  money  cannot  be  directed  to  be  applied  till 
the  purchasers  have  had  their  conveyances  delivered ;  but  the  application  for 
the  distribution  of  the  proceeds  may  be  made  at  Chambers,  if  authorized  by 
the  order,  as  in  Form  18,  sup. 


20.  Claim  of  Mortgagees  admitted  in  Administration  Action  of 

Insolvent  Estate, 

Yart  the  Master's  certificate,  dated  &c.,  by  allowing  the  claim  of 
the  said  H.  E.  T.  and  G.  H.  T.  [mortgagees  of  the  testator]  as  creditors 
of  the  testator's  estate  for  [five  hundred  pounds]. — See  Re  Hardy j 
H.  V.  Farmer,  Chitty,  J.,  16  April,  1896,  A.  797;  (1896)  1  Ch. 
904. 

NOTES. 
FORM  OF  ORDER. 

It  is  not  necessary  to  direct  the  amount  of  subsequent  interest  to  be  yerified 
by  affidavit;  if  the  Paymabter  requires  an  affidavit  he  will  call  for  it: 
S.  a  F.  E.  r.  96. 

If  there  be  any  surplus,  it  should  be  carried  to  the  account  of  the  persons 
interested  in  the  estate,  subject  to  duty,  or  if  the  Court  think  fit,  paid  to  the 
legal  pers.  represve.  The  debts  and  costs  may  be  raised  by  separate  sales, 
and  either  of  them  first,  if  the  assets  are  ample. 

For  notes  as  to  the  mode  of  dealing  with  lunds  in  Court,  and  the  form  of 
order  to  be  acted  upon  by  the  paymaster,  v.  Chap.  XYL,  Yol.  I.  p.  200e<  mj. 
**  Lodgment  and  Faymsnt  of  Fttnds.'' 

subseqttent  interest. 

It  was  formerly  held  that  interest,  when  computed,  became  principal,  and 
would  carry  interest:  see  Bacon  y.  Clark,  1  P.  Wms.  480;  but  aiterwards  no 
interest  was  given  on  interest  reported  due  except  in  the  case  of  a  mortgage : 
Turner  v.  2'.,  1  Jac.  &  W.  47;  Ferkym  y.  Baynton,  1  Bro.  C.  C.  674;  and 
see  Brown  v.  Barkham,  Butler  y.  I)uncomb,  1  P.  Wms.  653,  453 ;  Astley  y. 
Powis,  1  Vez.  495. 

For  the  general  rules  as  to  what  debts  carry  interest,  v,  sup,  p.  1386;  and 
as  to  allowmg  interest  on  debts  proved  in  admon  suits,  sup,  p.  1425. 

Subsequent  interest  is  not  allowed  on  sums  ordered  to  be  paid  but  left  in 
Court  by  the  neglect  of  the  creditor ;  but  is  allowed  as  against  funds  subse- 
quently coming  in  on  balances  remaining  due  after  the  original  funds  had 
been  distributed :  Ashley  y.  -4.,  1  Ch.  D.  243 ;  4  Ch.  D.  757,  C.  A. 

Where  creditors  cannot  be  found,  a  sum  representing  their  debts,  with 
interest  to  the  date  of  currying;  over,  may  be  carried  over  and  retained  in 
Court,  the  residue  of  the  firnd  Being  fully  administered :  Macalpin  y.  MaC" 
donald,  59  L.  J.  Ch.  231,  232 ;  62  L.  T.  541,  where  see  form  of  order. 
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MODE  OF  PAYMENT. 

The  Plf  8  solr  is  bound  to  attend  at  the  Fay  Office  with  the  order  and 
Master's  certificate,  on  payment  of  the  usual  fee :  Leckmere  y.  Brazier^  1 
Huss.  73 ;  and  see  Shorttey  v.  Selhijy  5  Madd.  447. 

A  solr  who  refused  to  produce  an  order  for  payment  to  a  married  woman 
until  he  had  been  paid  alleged  advaaces,  was  ordered  to  do  so  and  pay  the 
oostia  of  the  motion :  Benyou  v.  Amphfetty  Be  Sidney,  8  Jur.  N.  S.  759. 

Where  after  a  judgment  in  a  creditors'  suit,  a  deficient  estate  has  been 
ordered  to  be  apportioned  among  certain  named  creditors  who  have  proved 
their  debts,  but  some  of  the  funds  have  remained  unclaimed  for  many  years, 
and  other  funds  have  since  accrued,  the  Court  can  only  deal  with  the  estate 
on  the  footing  of  the  original  order  for  payment.  All  the  creditors  named  in 
that  order  have  a  vested  interest  in  tne  funds  then  or  subsequently  dis- 
tributable, and  after  some  creditors  have  disappeared,  those  who  appear 
cannot  be  paid  in  full,  but  only  their  proportion  of  capital  and  interest : 
AIfier$on  v.  Petrie,  25  W.  R.  361,  n. ;  Aafdey  v.  A,,  1  Ch.  I).  243 ;  4  Ch.  D. 
757,  C.  A. ;  and  see  Whnlf^  v.  Oilly  19  Eq.  316 ;  Macalpin  v.  Macdonald, 
69  L.  J.  Ch.  231 ;  62  L.  T.  641. 

As  to  payment  under  powers  of  attorney,  v.  sup.  Vol.  I.  p.  237 ;  and  as 
to  payment  of  statute-barred  debts,  v,  sup,  p.  1441. 

For  the  mode  by  which  creditors  obtain  payment  of  the  sums  certified  due 
to  them,  see  Leckmere  y.  Brazier^  1  Buss.  76 ;  D.  C.  F.  936. 


COSTS  OF  ACnON— ASSETS  DEFIOIENT. 

Though  in  Swale  y.  Milnfr,  6  Sim.  672,  the  costs  of  all  parties  having 
been  ordered  to  be  taxed  and  paid  from  a  fund  in  Court,  the  Court  would  not 
give  the  Defts,  the  heir  and  admor,  priority  as  to  costs,  in  Gaunt  v.  Taylor^ 
2  Ha.  413,  after  a  similar  order,  priority  was  still  given  to  the  exor;  and  it 
may  be  given  by  the  order :  Young  y.  Everest,  1  Buss.  &  M.  426 ;  although  he 
has  exhausted  the  assets  by  confessing  judgments :  Sanderaonr,  Stoddard,  23 
Beay.  166. 

Where  the  assets  are  deficient  (the  costs  of  the  exors  as  between  solr  and 
client  haying  been  first  provided  for :  Henderson  v.  Dodds,  2  £q.  632 ;  Weten^ 
hall  y.  Dennis,  33  Beav.  285 ;  Dodds  v.  Tuke,  26  Ch.  D.  617),  ttie  costs  of  the 
Pit  creditor  and  of  the  Defts  (beneficiaries)  are  taxed  between  party  and 
party  and  paid  pari  passu  out  of  the  fund,  which  is  next  applied  to  pay  Pit's 
extra  costs  as  between  solr  and  client,  and  then  the  debts :  Henderson  y. 
JJodds,  sup. ;  Ferguson  y.  Gibson,  14  Eq.  379 ;  Be  Leng,  (1895)  1  Ch.  662, 
C.  A. 

And  the  same  rule  applies  where  the  action  is  by  a  creditor  of  a  deceased 
partner,  and  the  estate  is  sufficient  for  payment  of  separate,  but  not  of  part- 
nership debts :  Be  McBea,  Norden  v,  M.,  32  Ch.  D.  613 ;  and  where  the  action 
was  onffinally  commenced  by  a  legatee  or  next  of  kin,  and  the  creditor  sub- 
sequenuy  obtains  the  conduct  of  it :  i2e  Bichardson,  B.  y.  B,,  14  Ch.  D. 
611. 

As  to  costs  where  the  Pit  is  a  mortgagee,  v,  in/,  p.  1607 ;  and  where  he  is  a 
beneficiary,  in/,  p.  1607  et  sm. 

In  Stanton  y.  Hatfield,  1  ^Teen,  368,  et  sup,  p.  1461,  the  assets  being  mainly 
realized  by  Pit's  dihgence,  and  more  than  paying  debts,  his  costs,  as  between 
party  and  party,  were  paid  out  of  the  assets,  and  his  extra  costs  by  the  other 
creditors  pro  raid.  As  to  contribution,  see  S,  C, ;  and  see  Goldsmith  v.  Bu^^ 
sell,  6  D.  M.  &  G.  666,  in  which  the  principle  of  this  case  was  followed : 
Adames  y.  Hallett,  6  Eq.  468 ;  and  the  Court  would  not  let  the  other  parties 
carry  off  a  fund  realized  by  Pit,  though  his  claim  failed,  without  deiraying 
his  costs :   Wedgwood  v.  Adams,  8  Beay.  108,  104,  n. 

A  creditor  suing,  in  spite  of  full  information  of  no  assets  to  meet  his  debt, 
will  be  ordered  to  pay  costs  of  action :  King  y,  Bryant,  4  Beav.  460;  Fuller  v. 
Green,  24  Beav.  217 ;  and  in  a  creditor's  action,  it  being  found  there  were  no 
as^ts.  Pit  had  to  pay  costs,  as  between  party  and  party  :  Blake  y.  Simpson, 
y.-C.  W.,  14  July,  1854;  Beg.  Min.  210.  There  being  no  assets  unad- 
ministered,  the  bill  was  dismissed,  but  not  with  oobts,  the  account  given  by 
the  answer  not  being  confirmed  by  the  report :  Bobinson  y.  Elliott,  1  Buss. 
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599 ;  and  where  the  Pit,  a  siinple  contract  creditor,  did  not  know  the  state 
of  the  assets  he  was  entitled  to  his  costs,  though  there  was  not  enough  to 
payspecialty  debts :  Larkina  v.  Paxton,  2  My.  &  K.  320. 

The  leaning  of  the  Court  is  to  give  the  Pit  in  a  creditors'  action  his  costs 
as  far  as  may  be,  provided  there  are  assets :  Abell  y.  Screechy  10  Yes.  358 ; 
and  the  costs  of  administering  the  estate,  whether  in  or  out  of  Court  are  a 
first  charge  on  it :  Loomes  y.  Stotherd,  1  S.  &  S.  461 ;  and  rank  before  costs 
of  probate  litigation :  Major  y.  if.,  2  Drew.  281 ;  Be  May  hew,  Rowlea  y.  M,^ 
5  Ch.  D.  596,  C.  A. ;  and  see  Adamea  y.  HalUtty  6 £q.  468 ;  Hare  y.  Bose,  2  Yez. 
558. 

Ordinarily  Pit  is  only  allowed  costs  as  between  P^y  &iid  party :  Lech- 
mere  V.  Brazier y  1  Euss.  81 ;  where  the  funds  are  sufficient :  Brodie  y.  Boiton^ 
3  My.  &  K,  168 ;  unless  under  special  circxunstances :  Stanton  y.  Hatfield^ 
and  other  cases,  tup, ;  but  where  they  are  deficient,  costs  are  usually  given 
as  between  solr  and  client:  Hood  v.  Wilson,  2  Euss.  &  M.  687;  Barker  v. 
Wardle,  1  My.  &  K.  818 ;  Toi^tal  v.  Spicer,  4  Sim.  510 ;  Sutton  v.  DoggeU,  3 
Beav.  9 ;  Henderson  v.  Doddi,  2  Eq.  532 ;  Be  Bichirdaon,  B.  v.  7?.,  14  Ch.  D. 
6LL ;  ^e  McBae,  32  Ch.  D.  613  (Pit  separate  creditor,  and  assets  insufficient 
to  pay  joint  creditors  of  testator's  firm). 

As  to  costs  in  suits  for  general  admon  when  the  assets  are  deficient,  v,  inf. 
p.  1512. 


INSOLYENT  ESTATE. 

By  the  Jud.  Act,  1875  (38  &  39  V.  c.  77),  s.  10  (substituted  for  Jud.  Act, 
1873,  s.  25  (1)),  '*in  the  admon  by  the  Court  of  the  attests  of  any  person 
who  may  die  after  the  commencemeut  of  this  Act"  (Nov.  1st,  1875),  **and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in  full  of  his 
debts  and  liabilities,  and  in  the  winding-up  of  any  co.  under  the  Cos.  Acts, 
1862  and  1867,  whose  assets  may  prove  to  be  insufficient  for  the  payment 
of  its  debts  and  liabilities  and  tne  costs  of  winding-up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  and  as  to  debts  and  liabilities  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent  liabilities  respectively, 
as  may  be  in  force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  Obtates  of  persons  adjudged  bankrupt ;  and  all  persons  who 
in  any  such  case  would  be  entitled  to  prove  for  and  receive  dividends  out 
of  the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of  any  such 
CO.,  may  come  in  under  the  decree  or  order  for  the  admon  of  such  estate, 
or  under  the  winding-up  of  such  co.,  and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to  by  virtue  of  this  Act. 

The  section  is  not  retrospective :  Sherwin  v.  Selkirk,  12  Ch.  D,  6S;  Be 
Joseph  Suche  &  Co,,  1  Ch.  D.  48. 

Tne  words  **  prove  to  be  "  insufficient  mean  only  that  there  is  good  reason 
to  believe  that  the  estate  will  turn  out  to  be  insolvent :  Be  Hopkins,  Williams 
V.  //.,  18  Ch.  D.  370,  C.  A. 

In  Be  Smith,  Grten  v.  S,,  22  Ch.  D.  586,  the  Court,  before  applying  the 
rules  in  bankruptcy  to  the  admon  of  an  estate,  directed  an  inquiry  whether 
the  estate  was  insolvent. 

The  section  applies  to  an  estate  of  a  deceased  person  which  is  sufficient  for 
payment  in  fuU  of  his  debts  and  liabilities  apart  from  the  costs  of  admon, 
but  becomes  insufficient  by  reason  of  such  costs :  Be  Leng,  Tarn  v.  Emmer- 
son,  (1895)  1  Ch.  652,  C.  A. 

Application  of  Bales  in  Bankruptcy'\, — It  is  quite  settled  that  this  enact- 
ment has  introduced  into  the  admon  of  insolvent  estates  only  some  and 
not  all  of  the  rules  of  bankruptcy,  and  considerable  difficulty  has  arisen 
in  determining  which  of  those  rules  apply  to  admons:  Be  Heytoood, 
(1897)  2  Ch.  593,  per  Stirling,  J.  In  particular,  it  is  settled  that  the 
section  does  not  alter  or  enlarge  the  assets  to  be  administered,  although  it 
varies  the  rights  as  to  the  admon  of  them :  Be  D^  Epineuil,  Tadman  v.  lyE,, 
20  Ch.  D.  217 ;  Oorringe  v.  Irwell  Syndiaite,  34  Ch.  D.  128;  Be  Leng,  Tarn 
V.  Emmtrson,  (1895)  1  Ch.  652,  C.  A. ;  Be  Whitaker,  W,  v.  Palmer,  (1901) 
1  Ch.  9,  C.  A. ;  S.  C,  (1900)  2  Ch.  676;  Hasluck  v.  Clark,  (1899)  1  Q.  B. 
699,  0.  A. 
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And  an  unregistered  bill  of  sale  is  not  rendered  void  as  against  the  un- 
secured creditors  of  a  deceased  insolvent:  Be  D'Epineuil^  Tadrnan  y.  D^E,^ 
20  0h.  D.  217. 

The  sections  of  the  Bankruptcy  Act,  1883,  relating  to  debts  and  liabilities 
provable  are  sects.  37  (as  to  the  description  of  debts  provable),  38  (as  to 
mutual  dealings  and  set-off,  v,  sup.  pp.  1365,  1366),  and  39,  referring  to 
Sched.  II.  (as  to  secured  creditors). 

The  word  **  liability  "  in  sect.  37  of  the  Act  of  1883,  includes  a  liability 
under  a  covenant  for  the  payment  of  money  out  of  the  estate  of  the  cove- 
nantor after  his  death,  and  the  value  of  such  liability  may  be  proved  for  on 
his  bankruptcy:  Bamett  v.  King,  (1891)  1  Ch.  4,  0.  A. ;  and  proof  by  way 
of  damages  may  be  made  in  respect  of  a  covenant  by  a  settlor  to  insure, 
though  hid  life  has  become  uninsurable:  Be  Arthur,  A.  v.  Wynne,  14  Ch.  D. 
603 ;  and  for  the  estimated  value  of  the  liability  to  future  calls  on  shares 
standing  in  the  name  of  the  deceased:  In  re  McMahon,  Fuller  v.  McM,, 
(1900)  1  Ch.  173;  but  no  action  will  lie  in  respect  of  damages  to  a  man's 
estate  arising  out  of  injury  to  his  person:  Pulling  y.  G,  E,  By.  Co,,  9 
Q.  B.  D.  110. 

A  sum  due  from  a  promoter  in  respect  of  a  secret  profit  is  a  demand 
arising  by  reasK)n  of  contract  (see  Bankruptcy  Act,  1883,  s.  37,  sub-s.  1), 
and  therefore  provable:  Emma  Silver  Mining  Co,  v.  Grant,  17  Ch.  D.  126. 

It  was  held  in  Be  Williams,  Jones  v.  W,  36  Ch.  D-  373  (following  Be 
Mctggi^   20  Ch.   645;  which,   however,  was  questioned  in  Be  Leng,  (1895) 

1  Ch.  652,  and  treated  as  overruled  in  Be  Whitaker,  (1901)  1  Ch.  9),  that  sect. 
40  of  the  Bankruptcy  Act,  1883,  as  to  priorities  of  certain  debts,  is  not 
imported  into  admons;  but  it  has  recently  been  held  on  the  authority  of 
Be  Lmg,  sup,,  that  the  priority  as  to  rates  and  wages  conferred  by  the  Pre- 
ferential Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict.  c.  62^,  s.  1, 
sub-8.  6,  and  s.  3,  applies  in  the  case  of  a  deceased  insolvent  dying  after  the 
commencement  of  the  Act  of  1888 :  Be  Heifwood,  Parkinaton\,  H.,  ^1897)  2  Ch. 
593.  Sect.  45  of  the  Act  of  1883,  restricting  the  rights  of  creoitors  under 
execution  or  attachment,  has  been  held  not  to  be  imported :  Pratt  v.  Inman, 
43  Ch.  D.  175 ;  and  see  Hasluck  v.  Clark,  (1899)  1  Q.  B.  699,  C.  A. ;  (1898) 

2  Q.  B.  28. 

In  Be  Maggiy  20  Ch.  D.  545,  it  was  held  that  the  section  did  not  import 
sect.  32  of  the  Bankruptcy  Act,  1869,  into  the  admon  of  insolvent  estates, 
and  that,  therefore,  the  priority  of  a  creditor  who  had  recovered  judgment 
against  the  exor  j[as  to  which  v,  sup.  p.  1421)  was  not  affected ;  but  this  decision 
was  questioned  in  Be  Leng,  sup.,  and  in  Be  Whitaker  was  treated  as  over- 
ruled. In  Be  Leng,  sup,,  it  was  held  that  the  provision  in  sect.  3  of  the  Married 
Women's  Property  Act,  1882  (v.  sup.  p.  921),  whereby  a  loan  by  a  married 
woman  to  her  husband  for  the  purposes  of  his  trade  or  business  is  postponed 
in  the  event  of  his  bankruptcy,  was  one  of  the  rules  of  bankruptcy  which 
is  now  imported  by  sect.  10  of  Jud.  Act,  1875,  into  the  admon  of  in- 
solvent estates ;  and  in  Be  Whitaker,  sup.,  it  was  held  that  the  section  has, 
in  effect,  abrogated  the  old  rule  of  tiie  Court  postponing  voluntary  debts  (v. 
sup,  p.  1422),  and  that  such  debts  must  now,  as  against  an  insolvent  estate, 
rank  equally  with  other  debts  and  be  paid  pari  passu.  The  distinction  is 
thus  drawu  between  rules  in  bankruptcy  which  augment  the  assets  and 
those  which  relate  to  the  distribution  of  the  assets,  the  former  being  held  to 
be  inapplicable  and  the  latter  to  be  applicable. 

The  statute,  for  the  purpose  of  proof,  converts  an  annuity  into  a  lump  sum, 
and  proof  must  be  for  better  or  worse ;  and  where  a  deceased  annuitant  had 
received  a  dividend  on  her  proof,  there  could  be  no  refunding  of  excess  of 
dividends  over  the  payments  of  the  annuity  which  had  accrued  due :  Exp, 
Bates,  BePannell,  11  Ch.  D.  914;  distinguishing  ^x;).  Wardlty,  6  Ch.  D.  790 ; 
but  where  an  annuitant,  who  had  estimated  the  value  of  her  annuity,  died 
before  any  dividend  was  paid,  the  proof  was  reduced  to  the  amount'  of  the 
unpaid  instalments :  Be  Dodds,  Exp.  Prit chard,  25  Q.  B.  I).  529. 

An  annuity  payable  under  a  separation  deed  to  a  wife  dum  casta  is  a 
liability  capable  of  being  estimated :  Exp.  Neal,  Be  Batry,  14  Ch.  D.  579,  C.  A. 

The  rules  of  bankruptcy  under  sect.  38  appear  to  be  applicable  where  the 
estate  under  admon  is  proved  to  be  insolvent :  Be  Smith,  Green  v.  S„  22  CTi. 
D.  586 ;  and  see  Watkins  v.  Lindsay,  W.  N.  (98)  22 ;  67  L.  J.  Q.  B.  362 ; 
and  that  these  rules  are  clearly  imported  into  the  winding-up  of  cos.  see 
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Mersey  Steel  and  Iron  Co,  y.  Naylor,  9  App.  Ca.  434;  Eberle*$  HcUH  v.  JotMH, 
18  a  B.  D.  459,  0.  A. ;  Sovereign  Life  Ass.  Co,  t.  Dodd,  (1892)  1  Q,  B.  405, 
410,  411. 

Where  there  are  mutual  credits,  the  line  as  to  set-off  must  be  drawn,  as  a 
general  rule,  in  the  alienee  of  special  circumstances,  at  the  commencement 
of  the  bankruptcy :  Be  Gillespie,  Exp.  Beid,  14  Q.  B.  D.  963 ;  i.e.,  at  the 
date  of  the  receiving  order  and  not  that  of  the  act  of  bankruptcy:  Rt 
Daintrey,  Exp,  Mant,  (1900)  1  Q.  B.  546,  C.  A. ;  and  see  Sovereign  Life  Ass, 
Co,  V.  Dodd;  (1892)  1  a  B.  405,  411 ;  Palmer  v.  Day,  (1895)  2  Q.  B.  618. 

Semble,  the  effect  of  sect.  38  of  the  Bankruptcy  Act,  1883,  is  not  to  enlarge 
the  rights  of  secured  creditors  so  as  to  enable  them  to  tack  sums  not  secured 
to  sums  secured:  Eberle^s  Hotel  v.  Jonas,  18  Q.  B.  D.  459,  0.  A. ;  and  money 
paid  to  a  solr  as  security  for  future  costs  cannot,  under  the  section,  be  re- 
tained by  him,  as  against  the  trustee  in  bankruptcy  of  the  client,  in  payment 
for  professional  work  done  after  the  act  of  bankruptcy :  Be  FoUitt^  Exp, 
Minor,  (1893)  1  Q.  B.  175,  455. 

Bights  of  secured  Creditor,']— The  rule  settled  by  the  case  of  Mason  7. 
Bogg,  2  My.  &  0.  443,  450,  451  (and  see  Armstrong  y.  Storer,  14  Beay.  535, 
638,  539,  and  TtiMey  y.  Thompson,  1  J.  &  H.  126),  as  to  the  mortgagee's 
right  of  proof  against  the  general  estate,  was,  that  he  could  prove  for  the 
whole  of  his  ori^nal  debt  and  interobt,  without  reference  to  wnat  he  (K)uld 
get  by  his  security,  but  so  as  not  to  receive  in  all  more  than  208.  in  the 
pound.  But  now,  by  Jud.  Act,  1875,  s.  10,  sup,,  in  the  admon  by  the  Court 
of  the  assets  of  any  person  whose  estate  may  prove  to  be  insufficient  for  the 
payment  in  full  of  his  debts  and  liabilities,  the  same  rules  are  to  prevail  and 
oe  observed,  as  to  the  respective  rights  of  secured  and  unsecured  creditors,  as 
may  be  in  force  for  the  time  being  under  the  law  of  bankruptcy  with  respect 
to  the  estates  of  persons  adjudged  bankrupt.  The  rule  of  the  Court,  there- 
fore, is  now  assimilated  to  that  in  bankruptcy  {Re  Withemsea  Brick  ^^otks, 
16  Ch.  D.  337;  ife  Whitaktr,  W,  y.  talmer,  (1901)  1  Ch,  9,  C.  A.;  S,  C, 
(1900)  2  Ch.  676;  Basluck  v.  Clark,  (1899)  1  Qi,  B.  699,  C.  A.),  under 
which  the  mortgagee,  if  he  has  realized  his  security,  can  only  prove  for  the 
balance,  or  if  he  has  not,  may  either  give  it  up  and  prove  for  the  whole  debt, 
or  state  in  his  proof  the  particulars  of  his  security,  and  the  value  at  which 
he  assesses  it,  and  prove  lor  the  balance.  In  this  case,  if  the  security  realizes 
more  than  the  assessed  value,  the  creditor  must  forthwith,  repay  any  excess 
of  dividend  whidi  he  may  have  received ;  but  if  it  realize  less,  he  is  entitled 
to  be  paid,  out  of  any  money  for  the  time  being  available  for  dividend,  the 
amount  of  the  deficiency  of  dividend  received,  before  that  money  is  made 
applicable  to  the  payment  of  any  future  dividend,  but  he  is  not  to  be  entitled 
to  disturb  the  distribution  of  any  dividend  already  declared. 

The  valuation  and  proof  may  be  amended  at  any  time  on  its  being  shown 
to  the  satisfaction  of  the  Court  that  the^  were  made  boud  Jyie  on  a  mistaken 
estimate,  or  that  the  security  has  diminished  or  increased  in  value  since  its 
previous  valuation.  As  to  amendment  of  proof,  see  Exp,  Bagshaw,  Re  Ker, 
13  Ch.  D.  304,  C.  A. ;  Exp,  King,  20  Eq.  273;  Exp,  Ashworth,  18  Eq.  705 

Smder  the  Act  of  1869);  Re  Newton,  Exp,  Nat,  Bk.  of  England,  (1896)  2 
.  B.  403  (under  the  Act  of  1883). 

Until  a  secured  creditor  has  valued  or  realized  his  securityj  he  has  no  debt 
provable  in  respect  of  which  any  reserve  is  to  be  made  on  declaration  of 
dividend :  Eocp,  Good,  Be  Lee,  14  Ch.  D.  82,  C.  A. ;  and  see  Re  Clogherry,  21 
L.  E.  Jr.  388. 

A  secured  creditor  is  only  entitled  to  interest  on  the  amount  at  which  he 
values  his  security  from  the  date  of  valuing  it,  and  not  from  the  judgment  for 
admon,  which  is  the  equivalent  of  an  adjudication  in  bankruptcy,  and  money 
received  by  secured  creditors  on  foot  of  such  interest  before  the  estate  was 
found  to  be  insolvent  was  deducted  from  the  amount  payable  to  them  for 
principal :  Boss  v.  B,,  25  L.  E.  Ir.  362 ;  and  the  landlord's  ri^ht  to  distrain 
for  six  months'  rent  from  the  date  of  the  order  of  adjudication,  under  the 
Bankruptcy  Act,  1883,  s.  42  (as  amended  by  the  Bankruptcy  Act,  1890,  s.  28), 
extends,  by  sub-s.  2,  to  the  case  of  an  order  for  admon  tmder  sect.  125,  but 
not  to  an  admon  judgment  in  the  Ch.  Div. :  Re  Fryman's  Estate,  F,  y.  F,, 
38  Ch.  D.  468. 

A  joint  and  several  creditor  of  a  joint  estate  holding  security  on  the 
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property  of  one  of  the  debtors,  may  prove  against  the  joint  estate  for  the 
whole  debt,  without  giving  up  his  security,  or  prove  his  whole  debt  against  the 
separate  estate,  without  giving  up  a  security  on  joint  property :  Bobson,  730; 
Lee  &  Wace,  250 ;  Me  Pluminer,  1  Ph.  ^ ;  Exj^,  Caldicott,  Be  Hart,  2d  Ch.  D, 
716,  C.  A. ;  and  a  creditor  against  a  firm,  holding  security  given  by  one  of 
them  for  joint  and  separate  debts,  was  entitled  to  apportion  the  proceeds  of 
his  security  between  nis  debts  in  any  way  most  for  his  advantage :  Exp. 
IHckin,  Be  Foster,  20  Bq.  767.  A  security  given  on  separate  oroperty  is  not 
affected  by  its  afterwards  becoming  joint  property:  Re  Connelly  3  Mont.  &  A. 
681 ;  3  Dea.  201 ;  but  a  security  on  ^ares  m  the  name  of  one,  but  the 
property  of  the  firm,  was  only  a  joint  security  for  the  purposes  of  proof  as 
oetween  the  mortgagees  and  the  other  joint  creditors,  thougn  the  mortgagees 
had  no  notice  that  the  shares  belonged  to  the  firm :  Re  Collie^  3  Ch.  D.  481, 
C.  A.  It  is  a  question  of  fact  whether  the  property  is  joint  or  separate 
estate,  and  misleading  conduct  of  the  bankrupt  will  not  enhance  the 
creditor's  right :  8,  C, ;  Wms.  Bkcy.  158. 

And  a  cr^itor  on  two  estates  for  the  same  debt  receives  dividends  on  the 
whole  from  both  till  satisfied :  Bonser  v.  Cox,  6  Beav.  84. 

Where  interest  on  amortga^  debt  was  to  accumulate  for  five  years  at  com- 
pound interest,  and  then  to  be  capitalized  and  added  to  the  debt,  a  proof 
before  the  five  years  had  expired  for  the  aggregate  sum,  deducting  the  value 
of  the  securitv,  was  disallowed  as  to  the  interest :  Be  Fane,  W.  N.  (88)  231 ; 
following  Exp.  Bath,  22  Ch.  D.  450 ;  Exp.  Bolnn$on,  31  L.  J.  Bkcy.  12 ;  6 
L.  T.  143 ;  10  W.  E.  360. 

The  mere  issuing  of  a  writ  of  sequestration  against  a  Deft  and  service  of  it 
on  a  debtor  to  him,  is  not  enough,  in  the  absence  of  some  attornment  by  the 
debtor,  to  make  the  Pit  a  secured  creditor :  Exp,  NeUon,  Be  Hoare,  14  Cn.  D. 
41,  C.  A. 

Where  a  bill  of  exchange,  indorsed  by  a  customer,  is  held  by  bankers 
''pendinsr  discount,"  the  test  whether  it  is  valid  or  not  as  a  security  is 
whether  the  intention  of  the  parties  was  that  he  should  be  liable  as  indonser, 
t.r.,  whether  the  indorsement  was  complete  or  practically  aans  recoura  :  ETp, 
Schojiefd,  Be  FxHh,  12  Ch.  D.  337,  C.  A. 

For  the  definition  of  **  secured  creditor,"  see  the  Bankruptcy  Act,  1883, 
8.  168 ;  and  see  Leering  v.  Bank  of  IreUtml,  12  App.  Ca.  20,  26;  Be  Hallett 
A  Co,,  Exp,  Cocks,  Biddvlph  <fc  Co,,  (1894)  2  Q.  B.  256,  C.  A. 

The  drawer  of  a  dishonoured  bill  of  exchange  can  prove  against  the  acceptor 
in  respect  of  his  contingent  liability  to  pay  damages  to  tne  holder :  Be  Oil~ 
leepte,  Exp,  Bf^harU,  18  Q.  B.  D.  286,  0.  A. ;  16  Q.  B.  D.  702. 

Where  a  sum  is  payable  on  a  contmgjent  event,  which  happens  after  judg- 
ment and  before  certificate,  the  creditor  is  entitled  to  prove  for  the  full 
amount,  less  a  rebate  of  interest  at  4  p.  c.  for  the  period  between  the  judg- 
ment and  the  event:  Be  Bridges,  Hill  v.  B„  17  Ch.  D.  342;  and  see  Be 
NvrtJiem  Counties  of  England  Fire  Im,  Co,,  17  Ch.  D.  337. 

An  assignee's  liability  to  indemnify  his  assignor  for  breaches  of  covenant 
in  a  lease  may  be  proved  for  as  a  contingent  liability  in  the  absence  of  an 
order  declaring  it  to  be  a  liability  incapable  of  being  fairly  estimated :  Hardy 
y.  Fothergill,  13  App.  Ca.  351. 


ADMIZafiT&ATION  m  BANKBUFTOY. 

By  the  Bankruptcy  Act,  1883,  s.  125  Jas  amended  by  sect.  21  of  the  Bank- 
ruptcy Act,  1890),  **(!.)  Any  creditor  of  a  deceased  debtor,  whose  debt  would 
have  been  sufficient  to  support  a  bankruptcy  petition  against  such  debtor, 
had  he  been  alive,  may  present  to  the  Court  a  petition  in  the  prescribed  form, 
praying  for  an  order  for  the  admon  of  the  estate  of  the  deceased  debtor 
accordmg  to  the  law  in  bankruptcy. 

**  (2.)  Upon  the  prescribed  notice  being  given  to  the  legal  pers.  represve  of 
the  deceased  debtor,  the  Court  may,  in  the  prescribed  manner,  upon  proof  of 
the  Petr's  debt,  unless  the  Court  is  satisfied  that  there  is  a  reasonable 
probability  that  the  estate  will  be  sufficient  for  the  payment  of  the  debts 
owing  by  the  deceased,  make  an  order  for  the  admon  in  bankruptcy  of  the 
deceased,  debtor's  estate,  or  may,  upon  caiLse  shown,  dismiss  such  petition 
with  or  without  costs. 
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"  (3.)  An  order  for  admon  may  be  made  under  the  section  before  the  expi- 
ration of  two  months  from  the  date  of  the  grant  of  probate  or  letters  of 
admon  without  the  concurrence  of  the  legal  pers.  represve  of  the  debtor,  or 
proof  that  the  debtor  committed  an  act  of  bankruptcy  within  three  months 
prior  to  his  decease:  see  Act  of  1890,  s.  21  (1),  altering  s.  125,  sub-s.  Sy  of 
the  Act  of  1883. 

'*  (4.)  A  petition  for  admon  under  the  section  is  not  to  be  presented  to  the 
Court  after  proceedings  have  been  commenced  in  any  Court  of  justice  for  the 
admon  of  the  deceased  debtor's  estate,  but  that  Court  may,  without  the  apfli" 
cation  of  any  creditor^  and  whenever  Boiisfied  that  the  estate  is  insufficitnt  to  pay 
its  debts  (see  Act  of  1890,  s.  21  (2),  altering  s.  125,  sub-s.  4,  of  the  Act  of  1883), 
transfer  the  proceedings  to  the  Court  exercising  jurisdiction  in  bankruptcy, 
and  thereupon  such  last-mentioned  Court  may,  m  the  prescribed  manner, 
make  an  order  for  the  admon  of  the  estate  of  the  deceased  debtor,  and  the 
like  consequences  shall  ensue  as  under  an  admon  order  made  on  the  petition 
of  a  creditor. 

**(d.)  Upon  an  order  beinff  made  for  the  admon  of  a  deceased  debtor's 
estate,  the  property  of  the  deotor  shall  vest  in  the  official  receiyer  of  ihe 
Court,  as  trustee  thereof,  and  he  shall  forthwith  proceed  to  realize  and  dis- 
tribute the  same  in  accordance  with  the  provisions  of  this  Act. 

**  (6.)  With  the  modifications  hereinarter  mentioned,  all  the  proTisions  of 
Part  m.  of  this  Act,  relating  to  the  admon  of  the  property  of  a  bankrupt, 
shall,  so  far  as  the  same  are  applicable,  apply  to  the  case  of  an  admon  oraer 
under  this  section,  in  like  manner  as  to  an  order  of  adjudication  under  this 
Act. 

**  (7.)  In  the  admon  of  the  property  of  the  deceased  debtor  under  an  order 
of  admon,  the  official  receiver  snail  have  regard  to  any  claim  by  the  legal 
pers.  represve  of  the  deceased  debtor  to  payment  of  the  proper  fiuieral  and 
testamentary  expenses  incurred  by  him  in  and  about  the  debtor's  estate,  and 
such  claims  shall  be  deemed  a  preferential  debt  under  the  order,  and  be 
payable  in  full  out  of  the  debtor's  estate  in  priority  to  all  other  debts. 

**  (8.)  If,  on  the  admon  of  a  deceased  debtor's  estate,  any  surplus  remains 
in  the  nands  of  the  official  receiver,  after  payment  in  fuU  of  all  the  debts  due 
from  the  debtor,  together  with  the  costs  of  the  admon  and  interest  as  provided 
by  this  Act  in  case  of  bankruptcy,  such  surplus  shall  be  paid  over  to  the 
legal  pers.  represve  of  the  deceased  debtor's  estate,  or  dealt  with  in  such  other 
manner  as  may  be  prescribed. 

'*  (9.)  Notice  to  tne  legal  pers.  represve  of  a  deceased  debtor  of  the  presen- 
tation by  a  creditor  of  a  petition  under  this  section  shall,  in  the  event  of  an 
order  for  admon  being  made  thereon,  be  deemed  to  be  equivalent  to  notice  of 
an  act  of  bankruptcy,  and  after  such  notice  no  payment  or  transfer  of 
property  made  by  tne  legal  pers.  represve  shall  operate  as  a  discharge  to  him 
as  between  himself  and  the  official  receiver ;  save  as  aforesaid,  nothing  in  this 
section  shall  invalidate  any  payment  made  or  any  act  or  thing  done  in  good 
faith  by  the  legal  pers.  represve  before  the  date  of  the  order  for  admon. 

'  *  ( 10.)  Unless  the  context  otherwise  requires,  '  Court '  in  this  section  means 
the  Court  within  the  jurisdiction  of  which  the  debtor  resided  or  carried  on 
business  for  the  greater  part  of  the  six  months  immediately  prior  to  his 
decease ;  '  creditor '  means  one  or  more  creditors  qualified  to  present  a  bank- 
ruptcy petition,  as  in  this  Act  provided." 

And  by  the  Act  of  1890.  s.  21  (3),  the  creditors  are  to  have  the  same  powers 
as  to  appointment  of  trustees  and  committees  of  inspection  as  they  have  in 
other  cases  where  the  estate  of  the  debtor  is  being  administered  or  dealt  with 
in  bankruptcy. 

As  to  the  effect  of  sect.  125,  see  Be  WilliamSy  Jones  v.  JT.,  36  Ch.  D.  573; 
Lee  &  Wace,  549 ;  and  for  rules  under  the  section,  ibid,  694. 

As  the  section  is  confined  to  the  estate  of  the  deceased  debtor,  it  does  not 
enable  the  Court  to  deal  with  the  property  of  third  persons,  and,  therefore, 
the  provisions  of  sect.  47  of  the  Bankruptcy  Act,  1883,  avoiding  voluntary 
settlements,  are  not  rendered  applicable :  Exp.  Official  Receiver,  Re  Gould, 
19  Q.  B.  D.  92,  C.  A. ;  and  in  the  case  of  such  an  admon  there  is  no  power,  either 
under  sect.  27  or  Bankruptcy  Rules,  1883,  r.  58,  to  summon  a  person  to  be 
examined  for  the  purpose  of  discovering  the  deceased  debtor's  estate:  Re 
HewiU,  Exp,  H.,  15  U.  B.  D.  169. 

An  order  for  admon  under  the  section  is  not  equivalent  to  a  receiving  order, 
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80  as  to  import  sect.  45  of  the  Bankruptcy  Act,  1883,  and  thus  disentitle  an 
execution  creditor  of  the  deceased  debtor  to  retain,  as  against  the  trustee  of 
the  debtor's  estate,  the  benefit  of  an  execution  not  completed  before  the  date 
of  the  admon  order:  Haeluck  v.  Clark,  (1899)  1  Q.  B.  699,  C.  A.;  (1898) 
2  Q.  B.  28;  and  see  Watkins  v.  Barnard,  (1897)  2  Q.  B.  521. 

The  power  of  transfer  under  sect.  125,  sub- sect.  4  is  discretionary :  Re  Weaver, 
Hiygs  V.  FT.,  29  Ch.  D.  236 ;  Re.  Baker,  Nichols  v.  B.,  44  Ch.  D.  262,  C.  A.  ; 
and  the  Court  declined  to  exercise  it  where  the  estate  was  small,  the  number 
of  creditors  small,  and  considerable  expense  had  been  incurred  in  Chambers 
in  proceedings  under  the  judgment:  Re  Weaver ,  sup,;  and  although  the 
Court  in  bankruptcy  had  jurisidiction  to  proceed  in  the  bankruptcy  under 
sect.  108  and  sect.  18,  sub-sect.  11,  of  the  Act  of  1883,  on  the  Pit  in  a 
creditor's  action  submitting  to  abide  by  the  judgment  of  the  Court  as  to 
what  would  be  the  result  if  the  proceedings  were  taken  in  bankruptcy,  the 
claim  of  mortgagees  was  entertained  and  admitted  in  the  admon  action :  Re 
Harfiy,  H,  v.  Farmer,  (1896)  1  Ch.  904;  and  the  circumstances  that  the 
exor  has  a  right  of  retainer,  and  a  liberty  not  to  plead  the  Statute  of  Limi- 
tations to  a  debt  which  might  be  taken  away  by  the  transfer,  are  not  a 
ground  for  ordering  the  transfer :  Re  Baker,  sup. ;  though  it  may  have  to 
be  decided  hereafter  whether  the  transfer  of  an  admon  to  bankruptcy  will 
prejudice  or  injure  an  exor  in  his  ri^ht  of  retainer,  and  if  so,  wheuier  tiiat 
may  be  a  ground  for  not  exercising  the  power  of  transfer :  S,  C*,  per  Cotton, 
L.  J.,  referring  to  Ite  York,  Atkinson  v.  Powell,  36  Ch.  D.  233;  and  semhle, 
previously  to  die  Act  of  1890,  an  application  for  transfer  could  only  be  made 
by  a  creditor  who  had  absolutely  proved  his  debt :  Re  Weaver,  Higgs  v.  W,y 
29  Ch.  D.  236. 

A  debt  due  to  a  savings  bank  from  its  actuary  under  the  Savings  Bank 
Act,  1863  (26  &  27  V.  c.  87),  s.  14,  not  being  the  subject  of  any  express 
exception  in  sect.  40  of  the  Act  of  1883,  has  no  priority :  Re  Williams,  Jones 
V.  W.,  36  Ch.  D.  573. 

The  expression  *'  context,"  in  sub-sect.  10  of  sect.  125,  is  not  limited  to  the 
context  in  that  section,  but  embraces  the  whole  Act ;  and,  therefore,  though 
the  debtor  has  been  resident  abroad  for  more  than  six  months  immediately 
prior  to  his  decease,  sect.  95  applies,  and  the  High  Court  has  jurisdiction  to 
entertain  the  petition  for  admon:  Rt  Evans,  Exp,  E,,  (1891)  1  Q.  B.  413, 
C.  A. 

The  practice  of  the  Ch.  Div.  in  admon  is  to  be  followed :  Re  Crowiher^ 
20  Q.  B.  D.  38 ;  and  as  to  the  procedure,  see  Iiee  &  Wace,  648  t^  seg, ; 
Bobeon,  398  et  seg. 


Section  IV. — General  Administration — Original  Judgment 

OR  Order. 

1.  Administration  of  Intestate^ 8  Personalty—At  the  Searing  or  on 
Summons  under  0.  xv,  1 — Inquiry  for  Next  of  Kin  under 
Statute  of  Distribution  (22  Sf  23  Car.  11.  c.  10). 

^Preliminary  part,  Forms  1,  2,  p.  141,  and  Forms  1,  2,  3,  4,  and  6, 
pp.  183,  184,  sup.'] — Let  the  following  inquiries  and  accounts  be  made 
and  taken,  that  is  to  say  :  1.  An  inquiry  who  were  the  persons  entitled 
by  virtue  or  according  to  the  Statute  of  Distribution  to  the  estate  of 
A.,  deceased,  the  intestate,  in  the  pleadings  [^or  writ,  or  originating 
summons]  named,  living  at  the  time  of  his  [or  her]  death,  and 
whether  any  of  them  are  since  dead,  and,  it  so,  who  are  their  re* 
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Bpeotire  legal  pers.  represves  \^For  other  forms  of  inquiry  for  statutory 
next  of  kin,  see  Forms  1  and  2,  p.  1568,  and  note] ;  2.  An  account 
of  the  intestate's  personal  estate,  oome  to  the  hands  of  the  Defts 
B.,  C,  and  D.,  the  admors  of  his  effects,  or  of  any  [or  if  two  ordy^ 
either]  of  them;  or  to  the  hands  of  any  other  person  or  persons 
by  the  order  or  for  the  use  of  the  said  Defts,  or  any  [or  either]  of 
them ;  3.  An  account  of  the  intestate's  debts ;  4.  An  account  of  the 
intestate's  funeral  expenses;  5.  An  inquiry  what  parts,  if  any,  of 
the  intestate's  personal  estate  are  outstanding  or  undisposed  of. 

And  Let  the  intestate's  personal  estate  be  applied  in  payment  of  his 
debts  and  funeral  expenses,  in  a  due  course  of  admon. — Adjourn 
further  consideration. — Liberty  to  apply. — [Form  1,  tup,  p.  183.] 


2.  If  at  suit  of  Administrator, 

And  the  Pit,  the  admor  of  the  effects  of  the  intestate  A.,  by  his 
counsel,  &c.,  submitting  to  account.  Let  the  following  accounts  and 
inquiry  &c. — [Form  1,  eup,^  with  consequent  alterations.] 


3.  Administration  of  Testator* s  Personalty  at  suit  of  Person 

interested, 

[Preliminary  part,  see  Form  1,  *«;>.] — Let  the  following  accounts 
and  inquiry  be  taken  and  made,  that  is  to  say  :  1.  An  account  of  the 
personal  estate  (not  specifically  bequeathed)  of  the  testator  A.,  come 
to  the  hands  of  the  Defts  B.,  C,  and  D.,  the  [If  so,  surviving,  or 
acting]  exors  of  his  will  [If  admon  granted  with  will  annexed,  admors 
of  his  effects],  or  of  any  [or  if  two  only,  either]  of  them ;  or  to  the 
hands  of  any  other  person  or  persons  by  the  order  or  for  the  use  of 
the  said  Defts  or  any  [or  either]  of  them;  2.  An  account  of  the 
testator's  debts ;   3.  An  account  of  the  testator's  funeral  expenses ; 

4.  An  account  of  the  legacies  and  annuities  g^ven  by  the  testator's  will ; 

5.  An  inquiry  what  parts,  if  any,  of  the  testator's  said  personal  estate 
are  outstanding  or  undisposed  of. 

And  Let  the  testator's  personal  estate  not  specifically  bequeathed 
be  applied  in  payment  of  his  debts  and  funeral  expenses,  in  a  due 
course  of  admon,  and  then  in  payment  of  the  legacies  and  annuities,  if 
any,  given  by  his  will. — ^Adjourn,  &c. — Liberty  to  apply. 

For  decree  without  prejudice  to  the  rights  of  absent  parties,  see  Mayberv 
V.  Bracking,  7  D.  M.  &  G.  680. 

For  order  on  motion  before  decree,  on  affidavit  and  answer,  to  pay  a 
jointure  and  annuity  and  lej?acy  duty,  the  estate  being  large,  but  not  the 
pecuniary  legacies,  see  Dighy  v.  Boycatf,  4  Ha.  445. 

For  inquiries  as  to  testator^s  property  and  application  of  income  for 
children's  benefit,  see  Longmore  v.  Elcum,  2  Y.  &  C.  C.  371. 

For  declaration  limiting  debt  due  on  bond  to  price  for  which  purchased, 
and  inquiry  if  made  for  value,  and  for  particular  inquiries  and  declarations 
as  to  debts  and  legacies,  and  certain  transactions  and  securities  being  good 
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or  not  against  creditors,  see  FAlice  v.  Ooodson,  V.-C.  K.  B.,  30  April,  1845, 
A.  1321. 

For  order  where  account  was  limited  to  capital  of  personalty,  see  Coventry 
V.  Wright,  M.  E.,  13  Nov.  1875,  A  2863. 

For  orders  limited  to  personalty  in  England,  see  Be  Leite,  L.  y.  Ferretra, 
V.-O.  M.,  20  Deo.  1876,  B.  2110. 


4.  Testator^ %  Personalty  and  Realty  in  Action  by  Person  interested^ 

or  by  Trmtees  and  Executors, 

[^Preliminary  party  see  Form  1,  supJ] — Declabe  that  the  trusts  of  the 
will  of  the  testator  A.,  dated  &c.,  ought  to  be  performed  and  carried 
into  ezeeution,  and  order  and  adjudge  the  same  accordingly;  [//* 
truslees,  submission  to  account,  Form  2,  sup."}  and  Let  the  following 
accounts  and  inquiry  be  taken  and  made,  namely  [insert  account  1,  2, 
3,  and  4,  and  inquiry  5,  and  direction  to  apply  personal  estate^  Form  3, 
nip.].  And  Let  the  following  further  inquiries  and  accounts  be  made 
and  taken,  that  is  to  say  : — 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled 
to  at  the  time  of  his  death. 

7.  [If  account  of  rents  directed']  An  account  of  the  rents  and  profits 
of  the  testator's  real  estate  received  by  the  Pits  [or  Defts]  B.,  C,  and 
D.,  the  trustees  of  the  testator's  will,  or  any  [i/  two  only,  either]  of 
them,  or  by  any  other  person  or  persons  by  the  order  or  for  the  use  of 
the  said  Pits  [or  Defts]  or  any  [if  two  only,  either]  of  them. 

8.  An  inquiry  what  incumbrances,  if  any,  affect  the  testator's  real 
estate,  or  any  and  what  parts  thereof. 

9.  An  acoounf  of  what  is  due  to  such  of  the  incumbrancers,  if  any, 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances. 

10.  An  inquiry  what  are  the  priorities  of  such  last-mentioned  in- 
cumbrances. 

11.  And  Let  the  testator's  real  estate  be  sold  with  the  approbation 
of  the  Judge,  free  from  the  incumbrances,  if  any,  of  such  of  the 
incumbrancers  as  shall  consent  to  the  sale,  and  subject  to  the  incum- 
brances of  such  of  them  as  shall  not  consent. 

And  Let  the  money  to  arise  by  the  sale  of  the  testator's  real  estate 
be  paid  into  Court  &c. — See  Form  2,  sup,  p.  1390. 

For  order  limited  to  realty  and  personalty  in  England,  see  Bees  v.  Drane^ 
M.  B.,  25  Feb.  1871,  B.  572. 

For  order  (the  Judge  being  of  opinion  that  it  would  be  for  the  benefit  of 
the  infants  that  the  vouching  of  certain  accounts  should  be  dispenrjed  with) 
that  several  items  claimed  by  the  Deft,  as  disbursements  properly  made  on 
account  of  the  testator's  real  and  personal  estate,  should  be  allowed  withf>ut 

? reduction  of  vouchers,  see  Baymeiit  v.  i?.,  V,-0.  H.  at  Chambers,  24  April, 
875,  B.  2089. 
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6.   General  Administration — Certain  Accounts  and  Inquiries  not  to 
proceed  tcithout  the  leave  of  the  Judge  in  Person — 0.  lv,  10a,  b. 

[^Preliminary  party  see  Form  1,  «u/?.] — Let  the  following  mqnirles 
and  accounts  be  made  and  taken,  namely : — 

1.  An  inquiry  whether  there  has  been  any,  and,  if  any,  what,  yalid 
appropriation  made  to  answer  the  legacy  of  £ — ,  by  the  will  of  A.  B. 
bequeathed  for  the  benefit  of  his  daughter  G.  D.  (the  Pit)  and  her 
children. 

2.  A  like  inquiry  as  to  the  legacy  bequeathed  to  E.  F. 

3.  An  account  of  personal  estate  &c.,  to  hands  of  exor  of  will  [see 
Form  3,  account  1,  sup,  p.  1466]. 

4.  An  account  of  personal  estate  &c.  to  hands  of  trustees  of  will  [see 
Form  3,  account  1,  p.  1466,  mutatis  mutandis"]' 

5.  An  account  of  testator's  debts. 

6.  An  account  of  the  testator's  funeral  expenses. 

7.  An  account  of  the  legacies  and  anns  given  by  the  testator's  will. 

8.  An  inquiry  what  parts,  if  any,  of  the  testator's  personal  estate  are 
outstanding  or  undisposed  of. 

Let  testator's  personal  estate  not  specifically  bequeathed  be  applied 
in  payment  of  debts  &c.  [Form  3,  sup.^ — And  Let  the  following  further 
inquiries  and  accounts  be  made  and  taken,  that  is  to  say, 

9.  .An  inquiry  as  to  real  estate  [Form  4,  *«/?.,  inquiry  6], 

10.  [If  account  of  rents  directed]  An  account  of  the  rents  &c.  [Form  4, 
sup.f  inquiry  7]. 

11.  An  inquiry  what  incumbrances  &c.  [Form  4,  sup.,  inquiry  8]. 
And  none  of  the  accounts  or  inquiries  hereinbefore  directed,  except 

those  numbered  1  and  2,  are  to  be  prosecuted  in  Chambers  except  with 
the  leave  of  the  Judge  in  person. — Beserve  further  consideration  &c. — 
See  Re  Morgan,  Ashmole  v.  J/.,  Chitty,  J.,  31  Oct.  1891,  B.  2091. 

For  similar  order,  see  Re  Aity,  Thbetsony.  -4.,  Kekewich.  J.,  at  Chambers, 
23  Feb.  1891,  A.  261 ;  Re  Greig,  G,  v.  G.y  Stirling,  J.,  at  Chambers,  2  May, 
1892,  A.  689. 


6.  Special  Directions  as  to  Accounts  by  Trustee^  and  Objections  to 
Items  by  Plaintiffs — 0,  lv,  10a — Declaration  of  Bight  of  Solicitor 
Trustee  to  charge  for  Professional  Seitnces. 

Upon  the  appeal  &c.,  Let  this  action,  so  far  as  it  seeks  relief  against 
the  Deft  O.  in  respect  of  the  continuance  of  the  business  of  H.  &  Co. 
after  the  death  of  the  testator,  stand  dismissed  out  of  this  Court 
with  costs  &c. ;  And  Let  the  Deft  G.  produce  to  the  Pits  or  their  solrs, 
at  the  office  of  the  solr  of  the  Deft  G.,  all  books  of  account  relating  to 
the  trust  estate,  which  are  to  be  deemed  accounts  for  all  the  purposes  of 
the  inquiry  required  by  the  Pits,  and  all  day-sheets  relating  to  costs, 
charges,  and  expenses  charged  by  the  Deft  G.  against  the  trust  estate 
of  H.  &  Co.  since  the  death  of  the  testator,  or  paid  since  the  death  of 
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the  teetator,  but  not  disturbing  accounts  settled  with  tbe  testator,  and 
also  deliyer  to  the  Pits  or  their  solrs  all  bills  of  costs,  charges,  and 
expenses  not  already  delivered,  and  not  already  covered  by  or  com- 
prised in  the  said  day-sheets ;  Declare  that  the  Deft  G.  is  entitled,  under 
the  will  of  the  testator,  to  the  usual  professional  costs  and  charges  for 
all  work  done  by  him  as  trustee,  notwithstanding  such  work  might 
have  been  done  by  a  person  who  was  not  a  solr,  and  that  he  ought  to 
be  paid  or  allowed  all  such  costs  and  charges  accordingly ;  And  Let  the 
Pits  be  at  liberty  within  three  months  from  the  passing  of  this  order 
(at  their  risk)  to  deliver  to  the  Deft  G.  a  notice  in  writing  specifying 
the  items  (if  any)  to  which  they  object,  and  the  grounds  of  their 
objection  to  any  such  item,  either  in  the  said  books  of  account  or  in 
the  said  day-sheets,  to  be  so  produced,  and  to  bring  in  surcharges, 
and  if  there  should  be  then  any  item  objected  to  as  aforesaid,  and  as 
to  which  the  said  parties  are  unable  to  agree,  the  same  is  to  be  dealt 
with  by  the  Judge  in  Chambers. — ^Eef erence  to  tax  bills  of  Deft  G. 
already  delivered. — Tax  Deft  G.  his  costs  as  botween  solr  and 
client,  and  as  between  party  and  party,  of  the  action  down  to  and  in- 
cluding trial  so  far  as  it  seeks  relief  against  him  in  respect  of  the 
continuance  of  the  business  of  H.  &  Co.,  and  his  costs  of  appeal. — ^Plts 
to  pay  said  party  cmd  party  costs  of  Deft  G. — Defts,  the  co-trustees  to 
pay  difference  between  party  and  party  and  solr  and  client  costs  of 
Deft  Qi,—Re  Fish,  Bennett  v.  B.y  0.  A.,  27  April,  1893,  A.  854  ;  S.  C, 
(1893)  2  Ch.  413. 

7.  Real  Estate  to  be  applied  only  in  case  of  Deficiency  of  Personalty  to 

pay  Debts  or  Legacies, 

[^Administration  of  personal  estate.  Form  3,  sup.^ — ^And  in  case  it 
shall  appear  that  the  testator's  personal  estate  will  be  insufficient  for 
the  payment  of  his  debts  and  the  legacies  and  anns  by  his  will  charged 
upon  [or  payable  out  of]  his  real  estates.  Let  the  following  five 
inquiries  and  accounts  be  made  and  taken,  viz.  [insert  inquiry  6, 
account  7,  inquiry  8,  account  9,  inquiry  10,  from  Form  4,  sup.^,  And  it  is 
ordered  that  a  sufficient  part  of  the  testator's  real  estate  to  make  g^d 
the  deficiency  of  his  personal  estate,  or,  if  necessary,  the  whole  of  his 
real  estate,  be  sold,  with  the  approbation  of  the  Judge,  free  from  the 
incumbrances,  if  any,  of  such  of  the  incumbrancers  as  shall  consent  to 
the  sale,  and  subject  to  the  incumbrances  of  such  of  them  as  shall  not 
consent.  And  Let  the  money  to  arise  by  such  sale  be  paid  into  Court  &o. 
[follow  Form  2,  sup.  p.  1390]. 

As  to  applying  corpus  and  rents  in  their  proper  order,  see  Forms  in 
Sect.  XXL^.,  <'  Mabshat.ltnq  Assets,"  inf.  p.  1663. 

8.  Inquiry  as  to  Bents  and  Account. 

Air  inquiry  by  whom  the  rents  and  profits  of  the  intestate's  real 
estate  have  been  received  [If  so,  and  in  what  character  and  under  what 
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circumstances]  ;  And  in  case  it  shall  appear  that  the  same  have  been 
reoeired  by  anj  party  or  parties  to  this  action,  an  account  of  such 
rents  and  profits  received  by  such  party  or  parties,  or  by  any  other 
person  or  persons  by  the  order  or  for  the  use  of  such  party  or  parties 
or  any  or  either  of  them. 


9.  Specific  Devises  distinguished — Other  Realty  and  Leaseholds  to 

» 

be  sold, 

[^Preliminary  part^  see  Form  1,  ncp.] — AoooxniTS  of  personalty:  6.  In* 
quiry  as  to  leaseholds  [Form  14,  in/*.] ;  7.  "  An  inquiry  what  real  estate 
the  testator  was  seised  of  or  entitled  to  at  the  time  of  his  death,  dis* 
tinguishing  such  parts  thereof  as  are  specifically  devised ;"  8.  Account 
of  rents  and  profits  of  the  real  estate  not  specifically  devised ;  9.  In- 
quiiy  what  incumbrances  affect  the  realty  not  specifically  devised; 

10.  Account  of  what  is  due  to  such  incumbrancers  as  consent  to  sale ; 

1 1 .  Inquiry  as  to  their  priorities ;  12.  '*  And  Let  the  testator's  leasehold 
estates,  and  his  real  estate  not  specifically  devised,  be  sold  with  the 
approbation  of  the  Judge  &c, ;  And  Let  the  money  to  arise  by  such 
sale  be  paid  into  Court  to  the  credit  of  &c.,  to  separate  accounts  to  be 
respectively  intituled,  *  The  proceeds  of  the  testator's  leasehold  estates,' 
and  *  The  proceeds  of  the  testator's  real  estates  not  specifically  devised,' 
subject  &c." — Adjourn  &c. — Sckolfield  v.  Midgeley^  V.-C.  S.,  13  Feb. 
1858,  B.  520;  and  see  Hewison  v.  Francis^  M.  S.,  27th  May,  1871, 
A.  1305, 

For  special  decree,  declaring  testator's  personalty  the  primary  fund  to 
pay  debts,  &c.,  and  testamentary  expenses,  that  his  son  assuming  to  act  as 
trustee  was,  under  the  dioumstances,  not  entitled  to  any  benefit  from  the  I 

execution  of  the  trusts,  and  that  the  personalty,  including  colliery  and  canal 
shares,  ought  to  have  been  sold,  with  inquiry  as  to  rent  ^'ealized  one  year 
after  his  death,  and  value  of  part  not  realized,  with  declaration  that  the  ' 

ooUiery,  which  was  exhausted,  ought  to  be  valued  at  the  aggregate  amount 
of  net  annual  profits,  treated  as  deferred  payments,  and  the  canal  shares  at 
the  present  value,  and  the  abrogate  amount  of  the  net  annual  income  treated 
as  deferred  pa^rments,  and  directing  them  to  be  so  valued,  and  Deft  to  be 
charged  witn  interest  at  4Z.  p.  c.  on  the  amounts  and  value  of  such 
realized  and  unrealized  personalty,  after  deducting  debts,  &c.,  with  declara- 
tions and  inquiries  as  to  real  estate,  and  amount  of  income  applicable  to 
purposes  of  will,  and  amount  due  to  Fit  in  respect  of  her  annuity  and  moiety 
of  surplus  income,  &c.,  see  Lord  v.  Wightivick,  4  D.  M.  &  Q.  811 ;  8,  C,  t'l^. 
p.  1692. 

For  decree  on  bill  by  legatee  of  legacy  charged  on  specified  fund,  payable 
out  of  specified  land  (part  of  estates  devised  to  successive  tenants  for  life,  with 
remainoer  over)  on  death  of  first  tenant  for  life,  against  second  tenant  for 
life  and  remaindermen,  and  a  stran^,  who  had  taken  possession,  and  claimed 
under  title  paramount  to  testator,  dismissing  bill  against  the  stranger,  but,  as 
against  the  devisees,  declaring  Pit  entitled  to  his  legacy,  and  to  have  it  raised 
out  of  the  land  hj  sale  or  mortgage,  with  direction  for  a  receiver,  and  with 
leave  for  Pit  to  bring  such  action  and  take  such  proceedings  as  advised  for 
the  recovery  of  the  land,  and  to  use  the  names  of  the  devisees  for  that  pur- 
pose, first  indemnifying  them,  see  Daniel  y,  Davies^  5  D.  &  8.  616. 

For  admon  decree,  after  setting  aside  settlement,  as  void  against  mort- 
gagees, see  Barton  v.  Vanheythuyitn^  11  Ha.  126,  134. 

For  decree  declaring  Pit,  the  posthumous  heir  of  an  intestate,  entitled  to 
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the  rents  of  descended  estates  only  from  the  day  of  His  birth,  with  inquiry 
what  rents  received  before  the  intestate's  death  and  his  son's  birth,  and  as  to 
merger  of  charp^es,  see  Richarda  v.  i?.,  John.  754. 

For  admon  decree,  subject  to  ia^ue  sent  as  to  the  realty,  the  accounts  of 
the  personalty  to  be  proceeded  with  meanwhile,  see  Talhot  y.  E,  Radnor , 
3  My.  &  E.  253,  254. 

For  inquiry  who  were  entitled  to  surplus  proceeds  of  mort^ged  estate  sold 
to  pay  Pit  mortgagee,  see  Richards  v.  GriffithSy  13  July,  1861,  B.  1805. 


10.  Inquiry  where  the  testator  had  been  dead  many  Yean, 

1.  An  inquiry  of  what  particulars  the  estate  of  A.,  the  testator,  &c., 
80  far  as  remaining  unadministered,  now  consists ;  2.  An  inquiry 
whether  there  is  any  debt  of  the  testator  remaining  unpaid. — Horsley 
▼.  BaddeUy,  V.-O.  M.,  20  Feb.  1875,  A.  608. 

11.  Administration  of  Personalty  of  an  Intestate  xcho  died  more  than 
Twenty  years  before  Suit — Law  of  Property  Amendment  Acty 
1860  (2;j  ^  24  V.  c.  38),  s.  13. 

Let  the  following  &c. — ^Inquiry  as  to  next  of  kin  of  intestate; 
2.  An  account  of  intestate's  personal  estate  subsequently  to  the  19th  Aug. 
1851  {twenty  years  before  bill  fled)  come  to  the  hands  of  P.,  deceased, 
the  admor  of  his  effects,  or  to  the  hands,  &c. ;  3.  An  account  of  the 
intestate's  personal  estate  come  to  the  hands  of  the  Deft,  the  admor  de 
bonis  non  of  his  effects,  or  to  the  hands,  &c. ;  4.  Inquiry  as  to  out- 
standing  estate ;  And  Let  what  in  taking  the  said  account,  &c.,  shall 
appear  to  have  come  to  the  hands  of  the  said  P.  be  answered  by  the 
Deft,  his  exor,  and  if  he  does  not  admit  assets  for  that  purpose  an 
account  of  the  personal  estate  of  the  said  P.  come  to  the  hands  of  the 
Deft  &c. — Adjourn  &c. — Larkins  v.  Phipps,  M.  R.,  18  Nov.  1873, 
B.  8171 ;  S.  C,  W.  N.  (73)  207,  v.  inf  p.  1488. 

12.  Inquiry  as  t^  Residuary  Personal  Estate. 

As  inquiry  of  what  particulars  the  residuary  personal  estate  of  the 
testator  consisted  at  the  time  of  his  death,  and  of  what  the  same  now 
consists. — Clark  t.  Dalrymple,  V.-O.  M.,  16  July,  1870,  A.  2154. 

13.  Inquiry  as  to  Property  subject  to  Will — Conversion  of  Leaseholds, 

Upon  the  application  by  originating  summons  of  A.  B.  &c.,  Declare 
that  the  estate  of  the  testator  G.  D.  ought  to  be  administered  under 
the  direction  of  the  Court,  and  order  the  same  accordingly ;  Let  the 
following  inquiry  &c. : — An  inquiry  of  what  the  property  now  subject 
to  the  trusts  of  the  will  consists. — And  the  Pit  by  his  solr  desiring  that 
the  leaseholds  belonging  to  the  testator*s  estate  should  be  converted, 
Let  him  be  at  liberty  to  lay  proposals  before  the  Judge  in  Ohamberft 
lor  Bueh  conversion.  ^-Liberty  to  apply  for  further  accounts  and  in- 
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quiries,  and  generally. — Re  Stocken,  Jones  y.  Hawkins,  North,  J., 
27  Feb.  1888,  B.  401 ;  S.  C,  38  Ch.  D.  319,  C.  A. 


14.  Inquipy  as  to  Leaseholds, 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed, 
ezdusiye  of  leaseholds,  of  the  testator  come  to  the  hands  of  &c.; 
2.  An  inquiry  what  leasehold  estates  the  testator  w^s  possessed  of  or 
entitled  to  at  the  time  of  his  death,  and  upon  what  leases,  determinable 
upon  what  livei;,  and  for  what  terms  of  years  such  leasehold  estates 
were  respectiyely  holden  by  the  testator  at  the  time  of  his  death,  and 
under  what  leases  the  same  are  now  respectively  holden,  and  to  what 
tenancies  the  same  are  now  respectiyely  subject. — Usual  admon  decree. 
—Garlick  v.  Xm/w,  V.-O.  M.,  29  April,  1871,  A.  1145. 


15.  Inquiry  whether  Shares  incumbered. 

An  inquiry  whether  any,  and  which,  of  &c.,  the  residuary  legatees 
of  the  testator,  haye  in  any  way,  and  how,  mortgaged,  charged,  or 
incumbered  their  respectiye  shares  in  the  testator's  residuary  estate, 
and  if  so,  what  is  due,  and  to  whom,  in  respect  of  such  mortgages, 
charges,  or  incumbrances. — Meek  y.  Sawy  Y.-C.  S.,  24  June,  1857, 
B.  1235. 

As  to  costs  in  respect  of  incumbered  shares,  v.  tn/.  p.  1518.  For  forms, 
see  D.  0.  F.  571. 


16.  Inquiry  as  to  Settlements. 

Ax  inquiry  whether  any  and  what  settlements  or  ag^ements  for  a 
settlement  were  made  or  entered  into  before,  upon  or  since  the  re- 
spectiye marriages  of  such  of  the  testator's  daughters  as  haye  married. 
—Gale  y.  (?.,  M.  B.,  25  Feb.  1871,  A.  468  ;  see  note,  inf.  p.  1509. 


17.  Inquiry  as  to  Advances  by  Testator. 

An  inquiry  whether  any  and  which  of  the  children  of  the  testator 
derived  or  received  from  him  in  his  lifetime  any  and  what  sum  of 
money,  or  other  estates  or  property  in  the  nature  of  an  adyancement 
in  the  world. — Fearon  y.  Atkinson,  V.-C.  M.,  20  April,  1872,  A.  1448. 


18.  Inquiry  as  to  Advances  to  Children  of  Intestate — Statute  of  Dis- 

tribution  (22  Sf  23  Car.  IL  c.  10),  s.  5. 

An  inquiiy  whether  any  and  which  of  the  children  of  the  intestate 
have  received  any  estate  by  settlement  from  the  intestate,  and  the 


SECT.  1V.3  General  Administration — OriginalJudgment:    1473 

valae  thereof,  and  whether  any  and  which  of  the  children  of  the  in« 
testate  have  been  advanced  by  the  intestate  in  his  lifetime  by  portion, 
and  what  are  the  respective  amounts  of  snch  advancements. — See  Re 
Ennisy  Wesierton  v.  E.,  31  July,  1880,  A.  1903 ;  28  W.  E.  885. 


19.  Inquiry  as  to  Advances  by  Executors  out  of  Shares. 

An  inquiry  whether  any  and  what  payments  or  advances  have  been 
made  by  the  Defts,  or  either  of  them  (since  the  death  of  the  testator's 
widow),  to  or  on  account  of  the  children  of  the  testator,  or  any  and 
which  of  them,  in  respect  of  their  shares  in  the  testator's  residuary 
estate  (distinguishing  payments  and  advances  out  of  principal  from 
those  out  of  income). — Re  Edmonds^  E.  v.  Granger ,  V.-C.  M.,  at 
Chambers,  1  July,  1876,  A.  1925. 


20.  Inquiry  as  to  Advances  generally. 

As  inquiry  whether  any  and  what  advances  or  payments  have  been 
made  to  any  and  which  of  the  testator's  children  on  account  of  their 
respective  shares  and  interests  (in  his  estate),  or  the  income  thereof, 
or  whether  any  and  what  deductions  ought  to  be  made  from  their 
respective  shares,  or  the  income  thereof,  distinguishing  advances  and 
payments  and  deductions  from  or  out  of  principal  from  those  from  or 
out  of  income. — Re  IVetherhead,  W,  v.  Cavalier,  V.-C.  H.,  16  Dec.  1876, 
B.  2055. 


21.   Wilful  DefauU. 

An  account  of  the  intestate's  [testator's]  personal  estate  [not  speoi* 
fically  bequeathed]  received  by  the  Deft  B.  the  admor  of  &c.  [or  ezor 
of  &o.],  or  .by  any  other  person  &c.,  or  which  without  the  wilful  neglect 
or  default  of  the  Deft  B.  might  have  been  so  received. — Edwards  v. 
Griffiths,  V.-C.  B.,  29  Jan.  1875,  A.  268. 

For  other  Forms,  and  as  to  charging  wilful  default  against  trustees,  see 
Chap.  XLI.,  "  Teustkes,"  p.  1167  rf  teq. 


22.  Payment  of  Legacy  on  Admission  of  Assets. 

And  the  Deft  B.,  the  ezor  of  the  will  of  the  testator  A.,  by  his 
affidavit  [or  counsel,  or  solr],  admitting  assets  of  the  testator,  for  the 
purposes  of  this  action ;  [If  amount  admitted :  And  that  the  sum 
of  £ —  is  now  due  to  the  Pit  C  for  principal  and  interest  in  respect  of 
£ —  bequeathed  to  him  by  the  testator's  will ;]  Let  the  Deft  B.,  within 
one  month  from  the  date  of  this  order,  pay  to  the  Pit  C.  the  said  sum 
of  £ — ,  with  subsequent  interest  on  the  principal  sum  of  £ — ,  part 
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thereof,  at  the  rate  of  £—  p.  c.  per  ann.,  from  the  —  day  of  —  to  the 
day  of  payment,  less  income  tax ;  [7/*  costs  given :  And  Let  the  Deft 
B.  pay  to  the  Pit  0.  his  costs  of  this  action,  to  be  taxed  &c.— Liberty 
to  apply.]  [If  amount  not  admitted:  Let  an  account  be  taken  of  what 
is  due  to  the  Pit  0.  for  principal  and  interest  in  respect  of  the  legacy 
of  £ —  bequeathed  to  him  by  the  testator's  will. — Adjourn  &c.] 

For  order  declaring  a  previous  order  to  be  an  admission  of  assets  except 
so  far  as  any  deficiency  might  be  caused  by  the  Petr*8  daim,  see  Brown  t. 
Lake,  1  D.  &  S.  150. 


23.  The  like — Fetne  Covert  Legatee  consenting — Payment  to  Hmhand 

less  Duty. 

"Ain)  the  Deft  W.,  the  exor  of  the  testatrix,  by  his  counsel 
admitting  assets  of  the  testatrix  for  the  purposes  of  this  action,  and  the 
Pit  E.,  the  wife  of  the  Pit.  A.,  being  present  in  Court  and  examined, 
and  consenting  and  desiring  that  the  legacy  of  £1,000  and  interest 
hereinafter  mentioned  should  be  paid  to  her  said  husband  f  Let  the 
Deft  W.,  on  or  before  &c.,  pay  to  the  said  A.,  in  right  of  his  said  wife 
E.,  the  sum  of  £900,  being  the  amount  of  the  legacy  of  £1,000  be- 
queathed to  her  by  the  will  of  the  testatrix,  less  the  sum  of  £100  for 
legacy  duty  paid  thereon,  together  with  the  sum  of  £25  for  interest  on 
the  said  sum  of  £900,  at  the  rate  of  £4  p.  c.  per  ann." — Nt)  costs  on 
either  side. — Liberty  to  apply. — Re  Loveday^  Aylmer  v.  JVinterbotham, 
V.-C.  W.,  25  Jan.  1858,  B.  410. 


2-1.  Deposit  of  Bonds  in  Court  in  Payment  of  Legacy. 

AnD  the  Deft  J.  P.  P.  by  his  solr  admitting  assets  to  satisfy  the 
Pit's  legacy  under  the  will  of  the  testatrix,  and  admitting  that  he  has 
purchased  the  Bonds  hereinafter  mentioned  to  secure  and  provide  for 
such  legacy.  Let  the  Deft  J.  P.  P..  on  or  before  &c.  lodge  in  Court  aa 
directed  in  the  schedule  hereto  the  following  Bonds  (with  the  coupons 
attached  thereto),  namely :  one  Bond  of  the  Victoria  (Austxtdia) 
Bailway  Loan  (1899 — 1901)  Four  p.  c.  for  five  hundred  pounds,  num- 
bered 13418,  eight  Bonds  of  the  same  issue  for  one  hundred  pounds 
each  respectively  numbered  2722  to  2729,  both  inclusive,  one  South 
Australian  Gt)vemment  Four  p.  c.  Bond  (1894 — 1916)  for  two  hundred 
pounds,  numbered  1555,  and  ten  South  Australian  Oovemment  Bevenue 
Security  (1876)  Four  p.  c.  Bonds,  numbered  1127  to  1136,  both  indn-. 
sive  ;  And  it  is  ordered  that  the  funds  when  so  lodged  be  dealt  with  as 
directed  in  the  said  schedule ;  And  Let  the  Deft  J.  P.  P.  pay  the  Pit's 
costs  of  action,  Upon  such  lodgment  and  payment  of  costs  stay  all' 
further  proceedings  in  action.  —Liberty  for  any  persons  interested  in 
the  said  funds  to  apply. 
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LODOHEKT  AND  PaTMEKT  SCHEDULE. 

In  the  High  Court  of  Justice,  30th  May,  1877. 

Chancery  Division. 

Be  WUcky  SmUhers  Y.  Pocock.     1877.     W.     116.    ^ 

Ledger  Credit  as  above.    The  legacy  provided  for  the  Fit  O.  0.  S. 

and  his  children,  with  remainders  over. 

I. — Lodgment, 


Puticnlan  of  Eundi  to  be  Lodged. 

Penon  to  make  the 
Lodgment. 

Monej. 

Seeiuities. 

One  Bond  of  the  Victoria  (Anstraha) 

Railway  Loan    (1899— -1901)    Funr 

p.  0.  for  £500,  numbered  13418. 
Ei}fbt  Bonds  of   the  same  iasae  for 

£100  each,  numbered  2722  to  2729, 

both  inclusive. 
One    South    Australian    Gk)vemment 

Four  p.  c.  Bond   (1894—1916;   for 

£200,  numbered  15'i5. 
Ten    South    Australian    (Government 

Revenue  Seuuritv  (1876)  Four  p.  o. 

Bonds,  numbered  1127  to  1136,  both 

inclusive. 

The  Deft  J.  P.  P. 

The  same 

The  same 

The  same 

£     «.    d, 
600    0    0 

800    0    0 

200    0    0 

1,000    0    0 

£   «.    d. 

U.-^Pat/meni, 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


PutieiilAn  of  Payments,  Trsnaf era,  or 
other  openitioas  ordered. 


Payees, 'nnuuifereee,  or 
aepamte  Aooounts. 


Pay  interest  as  it  aocrues  during  the 
life  of  Q-.  C.  S.  and  during  so  long 
as  he  «hall  remain  free  to  receive  the 
same  for  his  own  use  and  benefit  and 
shall  not  have  assig^ned  the  same  or 
any  part  thereof  or  anticipated  the 
growing  income  thereof,  and  shall 
not  have  become  bankrupt  or  entered 
into  an  arrangement  with  his  credi- 
tors under  any  Act  or  Acts  of  Parlia- 
ment relating  to  bankrupt  or  insolvent 
debtors,  or  otherwise  nave  deprived 
himself  of  the  personal  enjoyment  of 
the  said  income,  the  fact  that  the 
said  Q.  G.  S.  has  not  become  dis- 
qualified to  receive  the  said  interest 
to  be  verified  by  his  affidavit. 


The  Pit.  G.  0.  8.. 


Amounts. 


Money. 


£     «.    d. 


Seonxities. 


d. 


—See  Re  WUck,  Smiihers  v.  Pocock,  M.  B.,  30  May,  1877,  £.  1488. 

N.B. — This  form  has  been  redrawn  to  suit  S.  0.  F.  B. 

For  inquiry  if  legacies  or  any  part  thereof  were  then  due  and  payable,  and 
if  necessary  to  take  an  account  of  them,  see  CampbeU  v.  Oraham,  1  Buss.  & 
M.  456. 
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25.  Costs  of  Action  defended  by  leave  under  0.  xvi,  9,  fnade  Costs  of 

Administration. 

Authorize  the  Deft  C.  D.  to  defend  in  tliis  action  on  behalf  of  all 
persons  beneficially  interested  in  the  real  estate  of  X. ;  And  the  Ck>art 
being  of  opinion  that  the  amount  of  the  taxed  costs  paid  by  the  Pit  to 
the  Fit  in  the  action  in  the  Queen's  Bench  Division  of  Q.  ▼.  JR,  &c., 
and  also  the  costs  of  the  Pit  of  the  same  action,  as  between  solr  and 
client,  ought  to  be  allowed  to  the  Pit  as  costs,  charges  and  expenses 
properly  incurred ;  Let  it  be  referred  to  the  taxing  master  to  tax  the 
costs  of  the  Pit  of  the  said  action,  and  also  his  costs  of  this  action  as 
between  solr  and  client,  including  in  such  taxation  any  charges  and 
expenses  properly  incurred  by  him  in  relation  to  the  execution  of  the 
trusts  of  the  real  estate  devised  by  the  will  of  X.,  and  also  to  tax  the 
costs  of  the  Deft  C.  D.  of  this  action  as  between  solr  and  client ;  Let 
the  Pit  retain  and  pay  as  well  the  taxed  costs  so  paid  to  the  Pit  in 
the  said  action  of  Q.  v.  R,  as  aforesaid  as  also  all  the  said  other 
costs  when  taxed,  out  of  the  moneys  arising  from  the  scde  of  the 
testatrix's  real  estate. — He  Beddoe,  Downes  v.  Coiiam,  Kekewich,  J., 
28  April,  1892,  A.  639. 

Although  this  order  was  reversed  on  appeal,  (1893)  1  Ch.  547,  the  form 
will  serve  in  cases  where  it  is  applicable. 

NOTES. 
BIGHT  TO  JUDOMBKT,  OB  OBDEB  FOB  ADMINISTBATIOK. 

By  0.  LY,  10,  '*it  shall  not  be  obligatory  on  the  Court  or  Judge  to  pro- 
nounce or  make  a  judgment  or  order,  whether  on  summons  or  otherwise,  for 
the  admon  of  any  trust,  or  of  the  estate  of  any  deceased  person,  if  the  questions 
between  the  parties  can  be  properly  determined  without  such  judgment  or 
order." 

Where  a  trustee  of  a  creditor's  deed  appeared  to  be  in  default  in  three 
particulars,  but  no  case  of  fraud  or  wilful  default  was  established,  the  Court, 
m  the  exercise  of  its  discretion  under  the  rule,  declined  to  order  a  common 
account,  but  gave  judgment  for  the  Pit  for  the  three  items  of  default :  Camp^ 
hell  V.  Gillespie,  (1900)  1  Ch.  226. 

By  r.  10a,  *'  Upon  an  application  for  admon  or  execution  of  trusts  by  a 
creditor  or  beneficiary,  uuder  a  will,  iutestacy,  or  deed  of  trust,  where  no 
accounts,  or  insufficient  accounts,  have  been  rendered,  the  Court  or  a  Judge 
may,  in  addition  to  the  powers  already  existing:  — 

"  (a)  Order  that  the  application  shall  stand  over  for  a  certain  time,  and  that 
the  exors,  admors,  or  trustees,  in  the  meantime,  shall  render  to  the 
applicant  a  proper  statement  of  their  accoimts,  with  an  intimation 
that  if  this  is  not  done,  they  may  be  made  to  pay  the  costs  of  the 
proceedings : 
**  (b)  When  necessary,  to  prevent  proceedings  by  other  creditor.^,  make  the 
usual  judgment  or  order,  with  a  proviso  that  no  proceedings  are  to 
be  taken  under  any  such  judgment  or  order  without  leave  of  the 
Judge  in  person." 
For  instances  of  orders  under  clause  (b)  of  these  rules,  see  sup,  p.  1468, 
Form  5  and  notes  thereto,  and  for  an  instance  under  clause  (a),  see  Be  Fish, 
Bennett  v.  i?.,  (1893)  2  Ch.  413,  427,  C.  A.,  Form  6,  sup.  p.  1468.     Orders 
under  clause  (a)  are  not  in  general  drawn  up. 

The  Court  will  not  make  an  order  under  r.  10  on  a  summons  taken  out  in 
any  action  when  the  point  raised  upon  the  summons  is  one  which  should  be 
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properly  determined  at  the  trial  of  the  action :  Borthwick  t.  Eansford^  28  Ch. 
1).  79. 

As  to  the  principles  on  which  the  Oonrt  will  exercise  its  discretion  under 
O.  LY,  10,  whether  or  not  to  make  a  general  order  for  admon,  see  Be  WiUon^ 
Ahxander  v.  Calder,  28  Ch.  D.  457 ;  BeBlake,  Jones  v.  B,y  29  Ch.  D.  913, 0.  A. 

And  that  in  the  exercise  of  the  discretion  imder  the  rule  regard  will 
be  had  to  a  direction  by  the  testator,  that  his  exors  shall  commence  an 
admon  action,  see  Be  Stocken^  Jones  v.  Hawkins^  38  Ch.  D.  319,  C.  A.,  Form  13, 
sup.  p.  1471,  where  the  Court,  thinkine  it  right  that  the  direction  should 
be  carried  out,  so  as  to  make  the  infant  ciuldren  wards  of  Court,  but  desiring 
to  save  expense,  made  a  Hmited  order,  directing  an  inquiry  of  what  the  estate 
then  consisted. 

And  that  an  infant  is  not  entitled,  as  a  matter  of  right,  to  an  admon 
judgment  at  the  expense  of  the  estate,  see  Be  Blake,  sup,,  dissenting  from 
Be  Wifson,  sup. 

Allegations  of  fraud  and  wilful  default  ought,  in  general,  to  be  disposed  of 
at  the  hearing:  Smith  v.  Armitage,  24  Ch.  D.  727. 

In  geneitil,  the  Court  has  declined  to  decide  on  the  construction  of  a  will 
before  the  accounts  were  taken :  Gaskdl  y.  Holmes,  3  Ha.  438,  447 ;  unless 
the  persons  interested  were  all  parties  and  sui  juris,  and  waived  the  accounts, 
and  the  exors  admitted  assets  for  all  purposes :  Say  y.  Creed,  3  Ha.  455. 

As  to  multifariousness,  see  Pointon  v.  P.,  12  Eq.  547  ;  Coates  v.  Legard,  19 
Eq.  56 ;  and  see  0.  XYIII,  2,  inf,  p.  1480. 

A  member  of  a  class  of  possible  future  next  of  kin  of  a  living  person 
cannot  maintain  an  admon  action:  Be  Parsons,  StockHey  y.  P.,  45  Ch.  D.  51 ; 
Fiiasell  V.  Dowding,  27  Ch.  D.  237 ;  Clowes  v,  Hilliard,  4  Ch.  D.  413 ;  nor 
need  they  be  served  with  the  judgment :  Fowler  v.  James,  1  Ph.  803 ;  but  a 
member  of  a  contingent  class,  e,g,,  surviving  brothers  and  sisters  of  A.,  who 
will  take  if  he  dies  without  leaving  issue,  has  a  sufficient  interest :  PeacocA;  y. 
Colling,  54  L.  J.  Ch.  743  ;  53  L.  T.  620 ;  33  W.  fi.  528. 

And  the  admor  cannot  avoid  a  judgment  by  alleging  that  Fit  is  illegiti- 
mate, and  that  search  is  being  made  for  documents  which  would  prove  it : 
Felstead  v.  Cray,  18  Eq.  92. 

In  Chancellor  v.  Morecro/t,  11  Beav.  262,  trust  funds  received  by  a  deceased 
exor,  also  a  beneficiary,  could  not  be  recovered  without  a  general  admon 
suit. 

If  there  is  delay  in  prosecuting  a  judgment  for  general  admon  by  a  legatee 
or  next  of  kin,  leave  may  be  given  to  a  creditor  to  prosecute  it:  Potvdl  v. 
Wallw(yHh,  2  Madd.  183 ;  Sims  v.  Bidge,  3  Mer.  464. 

.  The  Court  will  not  interfere  in  favour  of  legatees  till  the  debts  are  paid : 
Exp,  Salter,  2  Dick.  771 ;  or  the  Court  sees  there  is  a  clear  fund:  Warter  v. 
— ,  13  Ves.  94 ;  and  see  **  Payment  out,"  inf,  p.  1503. 

But  a  legatee  may  maintain  an  action  within  the  year  from  the  testator's 
death :  Prosser  v.  Mossop,  W.  N.  (81)  38  ;  29  W.  fi.  439. 

The  decree  was  made,  though  it  was  alleged  by  a  Deft,  and  not  denied  on 
the  pleadings,  that  the  suit  was  collusive :  Humble  v.  Shore,  3  Ha.  119. 

Though  accumulation  is  directed,  or  payment  deferred,  a  legatee  (whether 
an  individual  or  a  charity)  can  require  payment,  if  entitled  absolutely,  as 
soon  as  he  can  give  a  discharge :  Saunders  v.  Vauiier,  4  Beav.  115 ;  Hilton  y. 
H,,  14  Eq.  468 ;  Wharton  v.  Masterman,  (1895)  A.  C.  186,  H.  L. ;  affirming 
C.  A.,(1894)2Ch.  184;  Be  Thompson,  Qriffithy,  r.,44W.  R.  582;  and  where 
a  discretion  is  reposed  in  trustees  for  the  exclusive  benefit  of  a  legatee 
absolutely,  he  may,  on  attaining  full  age,  take  the  legacy  free  from  the 
exercise  of  the  discretion :  Be  Johnston,  Mills  y.  e/.,  (1894)  3  Ch.  204 ;  and  see 
p.  1636,  inf, 

Exors  filing  a  bill  to  ascertain  Defts'  rights  in  the  residue,  not  asking,  nor 
offering  to  account,  but  admitting  a  residue,  the  Court  would  not  at  the  hearing 
direct  an  account :  Blathwayt  v.  Taylor,  11  Sim.  455. 

Matters  not  directly  in  issue  might  be  proved  by  affidavit  at  the  hearing, 
e.g.,  the  presence  of  a  class  of  children:  Bush  v.  Watkins,  14  Beav.  33; 
Howard  v.  Chaffers,  11  W.  R.  585;  d  sup,  Yol.  I.  p.  136.  See  now, 
0.  XXXVII,  1. 

One  co-Pit  in  an  admon  suit  being  bound  by  a  settled  account,  the  Court 
would  only  direct  accounts  on  the  footing  of  that  settlement:  Lambert  y. 
Hutchinson,  1  Beav.  277 ;  and  Pit  was  barred  from  administering  the  estate 

VOL.  II.  5  c 


1478  Administration  of  Estutes.         [chap,  xliv, 

of  A.  by  haying  accepted  benefits  under  B.'s  will,  wbich  prohibited  question- 
ing an  irregular  execution  of  the  trusts  of  A/s  will :  Egg  y.  I/evey,  10  Beay. 
444 ;  and  see  Fortlock  y.  Gardner j  1  Ha.  594. 

Where  a  decree  had  been  made  in  an  admon  action  on  a  will,  probate  of 
which  was  afterwards  recalled,  the  Court  of  Appeal  made  an  order  dismissing 
the  action:  Be  Dean,  D.  y.  Wright,  21  Ch.  D.  681,  C.  A. 

As  to  the  County  Court  jurisdiction,  v.  sup,  p.  1396. 


00X7BT  FEES. 

As  to  the  Court  fees  on  taking  accounts  of  exors,  admors,  &c.,  see  Order 
as  to  Fees,  1884,  Sched.  item,  72;  and  that,  notwithstanding  the  words 
** found  due''  in  the  explanatory  piart  of  that  item,  the  Court  fees  on  a 
trustee's  periodicfd  accounts  are  taken  on  a  percentage  on  the  amounts  found 
from  time  to  time  to  haye  been  receiyed,  see  Be  Crawahay,  Dennis  y.  C,  39 
Ch.  D.  652. 

Where  an  account  is  lodged,  and  no  further  step  is  taken,  no  Court  fee  is 
payable.  Where  an  account  is  lodged,  and  partly  proceeded  with,  but  not 
certified,  the  Court  fee  is  to  be  proportionate  to  the  work  done :  S,  C. 

And  as  to  the  mode  of  calculating  the  fees,  where  separate  accounts  of 
receipts  and  payments  of  exors  and  of  trustees  axe  required,  see  Armitage  y. 
Elworthyy  13  Ch.  D.  191,  C.  A. 


FOBM  OP  AOOOUKT  OF  ANIOJITIES— ADDITIONAL  AOCOXTirrS  ASD  INQUIBI£S. 

An  accoimt  of  the  anns  inyolyes  an  account  of  the  arrears,  and  under 
this  account  the  certificate  now  states  what  anns  are  giyen,  and  what  is 
due  for  arrears. 

For  the  proyisions  of  0.  xxxin,  2,  and  0.  XYl,  40,  as  to  directing 
additional  accounts  and  inquiries,  see  Vol.  I.  pp.  193,  194. 

Under  the  old  Cons.  Ord,  35,  r.  19,  the  Court,  on  an  application  by  sum- 
mons, might  order  further  accounts  and  inquiries  to  be  taken  or  made,  and 
the  application  did  not  require  to  be  supported  with  formal  eyidence :  Mutter 
y.  Hudson,  2  Jur.  N.  S.  34 ;  26  L.  T.  116 ;  but  such  accounts  could  not  be 
ordered  so  as  to  go  beyond  the  decree  {West  y.  Laing,  3  Drew.  331),  by 
charging  wilful  default  {Partington  y.  Beynolds,  4  Drew.  253,  et  sup,  p.  1 162), 
or  by  deciding  on  an  alleged  admission  of  assets  by  the  exor  (^e  Wiltshire,  8 
W.  K.  133),  or  directing  inquiries  as  to  conversion  {West  y.  Laing,  3  Drew. 
331),  or  adding  after  judgment  in  a  partnership  action  an  inquiry  as  to 
retiirn  of  premium  which  might  haye  been  asked  for  at  the  hearing :  Edmonds 
V.  Bohinson,  29  Ch.  D.  170. 


ADMINISTRATION  OEDER  ON  ORIOINATINa  SUMMONS — O.  LT,  3,  4. 

By  0.  LV,  3,  **  The  exors  or  admors  of  a  deceased  person,  or  any  of  them, 
and  the  trustees  under  any  deed  or  instrument,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  creditor,  devisee, 
legatee,  next  of  kin,  or  heir-at-law  or  customary  heir  of  a  deceased  person, 
or  as  c.  q.  t,  under  the  trust  of  any  deed  or  instrument,  or  as  claiming  by 
assignment  or  otherwise  under  any  such  creditor  or  other  person  as  afore- 
said, may  take  out,  as  of  course,  an  originating  summons  returnable  in  the 
Chambers  of  a  Judge  of  the  Chancery  Division  for  such  relief  of  the  nature 
or  kind  following,  as  may  by  the  summons  be  specified  and  as  the  circum- 
stances of  the  case  may  require  (that  is  to  say),  the  determination,  without 
an  admon  of  the  estate  or  trust,  or  any  of  the  following  questions  or 
matters : — 

**  (a)  any  question  affecting  the  rights  or  interests  of  the  person  claiming 
to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law,  or 
c.  q,  t : 
"  (b)  the  ascertainment  of  any  class  of  creditors,  legatees,  devisees,  next  of 

kin,  or  others : 
"  (c)  the  furnishing  of  any  particular  accounts  by  the  exors  or  admors  or 
trustees,  and  the  vouching  (when  necessary)  of  such  accounts : 
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"(d)  tlie  payment  into  Court  of  any  mondy  in  the  hands  of  the  ezars  ot 
admors  or  trustees : 

*'  (e)  directing  the  exors  or  admors  or  trustees  to  do  or  abstain  from  doing 
any  particular  act  in  their  character  as  such  exors  or  admors  or 
trustees : 

'*  (f)  the  approyal  of  any  sale,  purchase,  compromise,  or  other  trans- 
action : 

*'  (g)  the  determination  of  any  question  arising  in  the  admon  of  the  estate 
or  trust." 

By  r.  4,  **  Any  of  the  persons  named  in  the  last  preceding  rule  may  in  like 
manner  apply  for  and  obtain  an  order  for — 

"  (a)  the  admon  of  the  personal  estate  of  the  deceased : 

'*  (b^  the  admon  of  the  real  estate  of  the  deceased : 

**  (c)  the  admon  of  the  trust." 

Upon  such  a  summons  the  Court  has  the  same  jurisdiction  as  in  an  admon 
action,  and  may  deal  with  the  question  of  costs  as  in  an  ordinary  admon 
action,  although  no  estate  or  fund  is  sought  to  be  administered :  Re  Medland, 
Eland  v.  M.,  41  Ch.  D.  476,  492,  C.  A. ;  Re  Chapman's  Estate,  Fardell  v.  C, 
W.  N.  r86)  17. 

But  mere  is  no  ^jurisdiction  to  decide  adversely  any  question  which  would 
not  be  so  decided  m  an  admon  action ;  «.^.,  whether  or  not  a  sum  standing 
in  the  widow's  name  belonged  to  the  estate  or  was  a  gift  to  her :  Re  Royle, 
R.  V.  Hayes,  43  Oh.  D.  18,  C.  A. ;  approving  Re  Davies,  Z>.  v.  J?.,  38  Oh.  I>. 
^10 ;  or  whether  money  has  been  rigntly  retained  by  the  ezor  as  a  donatio 
mortis  cattsS  to  him  by  the  testator :  Neilan  v.  Farrell,  29  L.  R.  Ir.  12 ;  or 
•whether  the  represve  of  the  testatrix  was  bound  to  account  to  the  represve  of 
A.  for  income  of  A.  received  by  the  testatrix :  Herrick  v.  Cooper  (1899),  1 
I.  B.  321 ;  though  the  Court  may  entertain  such  questions  when  the  parties 
4X)n86nt  to  the  jurisdiction :  Re  Royle,  sup. 

And  an  admon  summons  ought  not  to  be  used  to  obtain  payment  of  a  dis-*> 
puted  debt,  unless  the  question  depends  merely  on  a  point  of  law :  Re  Powers, 
Lindsell  v.  Philfips,  30  Ch.  D.  291,  C.  A. ;  or  to  obtain  an  order  founded  oh 
breach  of  trust  or  inquiries  pointing  to  wilful  default :  Dowse  v.  Gorton,  ( 1891) 
A.  C.  202 ;  even  as  against  Pits  submitting  to  account :  Re  Hengler,  Frowde 
y.  H.  fNo.  2),  W.  N.  (93)  37 ;  Re  Stuart,  Smith  v.  Stuart,  74  L.  T.  646  (9.  v. 
as  to  tne  course  to  be  adopted  where  on  summons  an  inquiry  as  to  breaches 
of  trust  has  been  directed  and  not  objected  to). 

But  a  claim  by  an  heir-at-law,  named  as  devisee,  to  real  estate  as  undis-* 
posed  of,  can  l>e  entertained :  Re  Hargreaves,  Midgley  v.  Tatley,  43  Ch.  Dj 
^01,  C.  A.  •  .         . 

A  person  who  is  not  a  creditor  cannot  proceed  by  .originating  6ummona» 
although  if  an  admon  order  were  made  he  might  be  entitled  to  prove  under 
Jud.  Act,  1875,  s.  10:  Re  Hargreaves,  Dicks  y.  Hare,  44  Ch.  D.  236, 
C.  A. 

Whether  a  joint  creditor  of  a  partnership  firm  can  so  proceed  for  admon  of 
the  estate  of  a  deceased  partner,  queere :  Re  Barnard,  Edwards  v.  JB,y  32  Ch.  D. 
447,  0.  A. 

As  to  service  of  such  a  summons  out  of  the  jurisdiction,  v,  sup.  Vol.  I; 
p.  17. 

The  procedure  under  0.  LV,  in  common  with  the  former  procedure  under 
the  Cluuicery  Procedure  Act,  1852  (15  &  16  Y.  0.  86),  s.  5,  does  not  apply  to 
complicated  cases:  Rump  v.  Qreenhill,  20  Beav.  512;  Re  Giles,  R,  &  P.  Ad" 
vance  Co,  y.  Michell,  43  Ch.  D.  391,  C.  A. ;  Re  Powers,  Lindsdl  y.  Phillips, 
30  Ch.  D.  291,  0.  A. ;  and  other  cases  cited  sup.  Vol.  I.  p.  321. 

But  any  question  necessary  for  ascertaining  what  the  personalty  consists 
of,  e.g,,  tne  validity  of  a  settlement,  might  be  decided :  Wadhcmi  y.  Riggj 
2  Dr.  &  S.  78. 

A  suit  against  the  Crown  may  be  instituted  by  summons :  Polini  v.  Gray, 
W.  N.  (74)  3. 

ADMnnSTKATION  OF  BEALTY. 

'  By  0.  LV,  4,  an  order  may  be  made  for  the  admon  of  the  realty  only. 

And  where,  on  the  account  being  taken,  it  appeared  that  the  estate  con-* 
aisted  exclusively  of  realty,  tiie  exor,  being  a  necessary  party,  was  entitled  to 
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Ills  ooflts  thereout:  Barry  v.  ffamiUony  21  L.  B.  Lr.  11;  and  see  now  the 
proyisioni!  of  the  Land  Transfer  Act,  1897,  9up.  p.  1398. 

An  action  can  be  sostained  against  the  legal  pers.  represye  for  an  aoooont 
of  rents  wrongfully  received  by  his  testator,  and  if  assets  not  admitted  an 
account  of  the  testator's  estate :  Caion  y.  ColeSt  1  Eq.  581. 

As  to  the  destination  of  rents  undisposed  of  by  the  will  until  the  hajipening: 
of  an  event,  see  Be  Mowlem^  18  £q.  9 ;  Andrew  y.  A.,  1  Ch.  D.  410,  C.  A. ; 
Wade-Oery  v.  Hundley,  3  (}h.  D.  374,  C.  A. ;  Be  WiUiame,  Spencer  v.  Brig- 
house,  541i.  T.  831. 

Where  the  disposition  of  the  trust  estate  depends  on  the  trustee's  discretion, 
the  Court  will,  in  a  proper  action,  inquire  if  such  discretion  has  been  fairly 
and  honestiy  exercised,  and  not  interfere  while  it  is  so,  but  where  this  might 
be  liable  to  question,  may,  to  ayoid  new  actions,  require  it  to  be  exercised 
under  its  own  yiew:  Coetabadie  y.  C,  6  Ha.  410;  and  see  A,  0,t,  Harrow 
Sch.,  2  Vez.  551. 

The  Court  cannot  anticipate  the  time  of  sale  directed  by  the  will :  JoknsUme 
V.  Baber,  8  Beay.  233;  Carlyon  y.  TruecoU,  20  £^.'348. 

Legatees  failing  to  proye  the  existence  of  their  primary  fund  for  want  of 
account  books,  the  realty  (being  the  secondary  fund)  was  ordered  to  be  sold 
to  pay  them,  without  prejudice  to  any  claim  or  liability  as  to  the  primary 
fund :  Bowley  y.  Adams,  7  Beay.  548. 

The  Court  may  seU  in  one  lot  properties  subject  to  different  trusts,  and  can 
apportion  the  purchase-money :  Cavendish  y.  C,  10  Ch.  319,  et  sup,  p.  1126 ; 
and  for  later  oases,  see  Be  Cooper,  4  Ch.  D.  802 ;  Tohon  y.  Sheard,  5  Ch.  D. 
19,  C.  A. 

By  0.  xyni,  2,  no  cause  of  action  is,  unless  by  leave  of  the  Court,  to  be 
joined  with  an  action  for  the  recovery  of  land  except  claims  for  mesne  profits, 
or  arrears  of  rent,  or  double  value  and  damages  for  breach  of  the  contract 
under  which  the  premises  are  held,  or  for  any  wrong  or  injury  to  the  premises 
claimed.^ 

An  objection  to  improper  joinder  of  causes  of  action  made  at  the  trial  is  too 
late :  Be  Derhon,  D.  v.  Cdlis,  36  W.  B.  667 ;  58  L.  T.  519. 
'  Under  this  rule  leave  miist  be  obtained  to  join  in  one  action  a  claim  to 
lealty  by  construing  a  will,  whidi  formerly  would  have  been  the'  subject  ol 
ejectment,  and  for  admon  of  the  same  testator's  personalty :  WheUtone  y. 
Dewis,  1  Ch.  D.  99 ;  but  see  Gledhtllj.  Hunter,  14  Ch.  D.  492,  that  an  action 
to  establish  titie  to  land  not  claiming  possession  is  not  an  action  for  the 
recovery  of  land ;  and  sup.  Vol.  I.  p.  2 ;  and  a  claim  by  heir-at-law  and  next 
of  kin  to  recover  realty  inpossession  of  admix,  and  to  administer  the  person- 
alty:  Kitching  v.  K,,  24  W.  B.  901.  As  to  adding  claim  for  a  receiver,  see 
Allen  y.  Kennet,  24  W.  B.  845. 


PABTIBS. 

By.  0.  XVI,  33,  it  is  provided  that  any  residuary  legatee  or  next  of  kin 
entiUed  to  a  judgment  or  order  for  the  admon  of  the  personalty,  may  have 
the  same  wiuiout  serving  the  remaining  residuary  legatees  or  next  of  fan. 

By  r.  34,  *<  Any  legatee  interested  in  a  legacy  charged  upon  real  estate, 
and  any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold  " 
may,  without  serving  the  others,  nave  a  judgment  or  order  for  the  admon  of 
the  estate. 

By  r.  35,  any  residuary  devisee  or  heir  may,  without  serving  any  co- 
residuary  devisee  or  co-heir,  have  the  like  judgment  or  order.  By  r.  36,  any 
one  of  several  cs,  q,  t  under  any  deed  or  mstrument  may,  without  serving 
any  other  of  them,  have  a  judgment  for  the  execution  of  the  trusts :  see 
Madeod  y.  Annesley,  17  Jur.  608;    16  Beay.  200;  Jocey  v.  James,  9  Ha. 


By  r.  38,  any  exor,  admor,  or  trustee  may  obtain  a  judgment  against  any 
one  legatee,  next  of  kin,  or  c.  q,  t,  for  the  admon  of  the  estate  or  3ie  execu- 
tion of  the  trusts.  All  the  exors,  however,  must  be  parties :  Latch  v.  L,,  10 
Ch.  464,  et  sup.  pp.  1416,  1417. 

By  r.  39,  in  all  the  above  cases  the  Court  or  Judge  may  require  any  other 
person  or  persons  to  be  made  a  party  or  parties  to  the  action,  and  may  give 
the  conduct  of  the  action  to  sucn  person  as  he  may  tl^ink  fit,  and  may  make 
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orders  for  placing  the  Deft  on  the  record  on  the  same  footing  in  regard  to 
costs  as  the  other  parties  having  a  common  interest  with  him. 

By  r.  40,  the  Court  or  a  Judge  may  direct  that  any  persons  interested  shall 
be  served  with  notice  of  the  judgment  or  order,  and  such  persons  shall  then 
be  bound  by  the  proceedings  as  u  they  had  been  originally  made  parties,  and 
shall  be  at  liberty  to  attend  the  proceedings ;  and  any  person  so  served  may 
within  one  month  apply  to  the  Court  or  Judge  to  discharge,  vary,  or  add  to 
the  judgment  or  order.  On  the  hearing  of  a  suit  by  one  legatee,  others  who 
are  not  made  parties  have  no  locv^  standi:  Lloyd  v.  6Vom,  W.  N.  (71)  101. 

By  0.  LV,  5,  the  persons  to  be  served  with  the  summons  under  rr.  3  and  4, 
in  the  first  instance,  shall  be  the  following ;  (that  is  to  say) — 

A.  Where  the  summons  is  taken  out  by  an  exor  or  admor  or  trustee 


(a)  For  the  determination  of  any  question,  under  sub-sects,  (a),  j[e),  (/), 
or  (^)  of  r.  3,  the  persons,  or  one  of  the  persons,  whose  nghts  or 
int^^ts  are  souj^ht  to  be  affected ; 

(6)  For  the  determination  of  any  question,  under  sub-sect,  {h)  of  r.  3,  any 
member  or  alleged  member  of  the  class ; 

(c)  For  the  determination  of  any  question,  under  sub-sect,  (c)  of  r.  3,  any 
person  interested  in  taking  such  accounts ; 

{d)  For  the  determination  of  any  question,  under  sub-sect.  ((2)  of  r.  3,  any 
person  interested  in  such  money ; 

(e)  For  relief  under  sub-sect,  (a)  of  r.  4,  the  residuary  legatees,  or  next  of 
kin,  or  some  of  them ; 

(/)  For  relief  under  sub-sect.  (6)  of  r.  4,  the  residuary  devisees,  or  heirs, 
or  some  of  them ; 

(g)  For  relief  under  sub-sect,  (c)  of  r.  4,  the  ca.  q.  t,  or  some  of  them ; 

(A)  If  there  are  more  than  one  exor,  or  admor,  or  trustee,  and  they  do  not 
all  concur  in  taking  out  the  summons,  those  who  do  not  concur. 

B.  Where  the  summons  is  taken  out  by  any  person  other  than  the  exors, 
admors,  or  trustees,  the  said  exors,  admors,  or  trustees. 

Further  inquiries  may  be  added  after  Master's  certificate  filed :  Beeue  y.  B,, 
W.  N.  (71)  52. 

Trustees  of  a  settled  share  of  residue  maybe  brought  before  the  Court  by 
notice  of  the  judgment :   White  v.  Steward^  W.  N.  (66)  83. 

Notice  of  the  judgment  binds  the  interest  of  the  person  served  in  the 
subject-matter  of  the  suit,  but  does  not  make  him  a  party  for  all  purposes, 
such  as  a  motion  for  injunction  against  him  in  the  suit :  Walker  v.  Seligmann^ 
12  Eq.  152 ;  and  see  Re  Parkee,  Simpsm  v.  P.,  66  L.  T.  151. 

Persons  served  with  notice  of  the  judgment,  but  not  attending  proceedings, 
need  not  have  notice  before  the  Master's  certificate  is  signed :  Green  v.  Measures, 
W.  N.  (66)  122 ;  and  persons  abroad  once  served  are  affected  with  notice  of 
all  the  subsequent  proceedings :  Lee  v.  SturrocJc,  W.  N.  (76)  226. 

By  0.  LV,  27,  the  appointment  of  a  guardian  ad  litem  in  the  case  of  an 
infant  or  person  of  unsound  mind  so  served  is  provided  for.  O.  xvi,  43, 
provides  for  the  form  of  the  notice  of  the  decree  or  order. 

For  the  mode  in  which  the  directions  of  the  Court  are  obtained,  as  to  what 
parties  are  to  be  served  with  the  order  or  decree,  and  service  of  infants,  see 
De  Balinhard  v.  Bullock,  Clarke  v.  C,  9  Ha.  xiii. 

An  order  was  made  for  leave  for  persons  not  parties  to  appear  at  the 
hearing :  see  Lewis  v.  Clowes,  10  Ha.  Ixii. 

For  the  practice  where  a  party  served  objected  to  the  decree,  see  Kidd  y, 
Cheyney  18  Jur.  348 ;  2  W.  R.  316 ;  2  Eq.  Eep.  475. 

For  form  of  order  in  a  beneficiary's  action,  where  an  exor  who  had  not 
proved  at  first  afterwards  came  in  and  proved,  see  Be  Dracup,  Field  y.  2>., 
W.  N.  (92)  43. 

By  0.  XVI,  8,  trustees,  exors,  and  admors  may  sue  and  be  sued  on  behalf 
of  or  as  representing  the  property  or  estate  of  which  thejr  are  trustees  or 
represves  without  joming  any  of  the  persons  beneficially  mterested  in  the 
trust  or  estate,  and  shall  be  considered  as  representing  such  persons ;  but  the 
Court  or  a  Judge  may  at  any  sta^e  of  the  proceedings  order  any  such  persons 
to  be  made  parties  ei&er  in  addition  to  or  in  lieu  of  the  preTiously-existing 
parties. 

By  0.  XVI,  9,  any  one  or  more  of  numerous  parties  having  the  same 
interest  may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  to  defend  on 
behalf  or  for  th^  benefit  of  all. 
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Interested  persons  not  made  parties,  whose  rights  may  be  affected  by  an 
order  directing  accounts  and  inquiries,  are  not  bound  by  that  order  (at  any 
rate  when  they  ought  to  be  served)  unless  served  with  notice  of  it,  or  order 
made  appointing  a  member  of  their  class  to  represent  them  in  the  action : 
May  V.  Newton,  34  Ch.  D.  347. 

As  to  the  practice  of  the  Court  generally  in  reference  to  binding  absent 
parties  in  an  admon  action,  see  S,'V, 

Where  it  was  impossible  without  an  inquiry  to  ascertain  who  were  the  next 
of  kin,  the  Court  appointed  the  legal  pers.  represye  of  the  exor  and  tmstee 
to  represent  them :  Re  Hake,  Pouniall  v.  Prycr,  W.  N.  (95)  116. 

Wnere,  under  0.  xvi,  46,  the  Court  has  dispensed  with  the  represve  or 
appointed  a  person  to  represent  the  estate,  the  order  should  show  tais  on  its 
face:  Re  Richerson,  Scales  v.  Heyhoe,  (1893)  3  Ch.  146. 

And  as  to  representation  orders,  r.  sup.  Vol.  I.  p.  119. 

Persons  having  notice  of  the  decree  cannot  be  treated  as  co-Pits,  but  at 
most  as  Defts,  and  they  are  only  entitled  to  such  inquiries  as  they  could  have 
had  as  co-Defts:  Whitney  y.  Smith,  4  Ch.  513;  and  see  Jud.  Act,  1873, 
s.  24  (3). 

A  purchaser  of  real  estate  in  noway  affected  by  the  judgment,  having  been 
served  with  it,  was  right  in  appearing,  and  entitled  to  have  his  appearance 
vacated,  with  all  costs  to  be  paid  by  the  Pits  who  served  him :  Re  SymonSf 
Bats  V.  B.,  M  L.  T.  501. 

As  to  making  an  exor  who  has  distributed  the  estate  a  party  to  proceed- 
ings with  reference  to  it,  see  Sect.  XXVIII.,  "  Eefunding  Legacies,"  inf. 
pp.  1657  tt  seq. 

Where  an  exor  abroad  remitted  a  clear  fund  for  distribution  among  legatees, 
the  Court  determined  their  rights  in  a  suit  to  which  the  consignee  was  a 
party,  but  not  the  exor :  Arthur  v.  Hughes,  4  Beav.  506. 

Some  residuary  legatees  being  out  of  the  jurisdiction,  the  Court  made  a 
declaration  of  right  as  to  the  others  only :  Morley  y.  Rennoldson,  2  Ha.  570 ; 
MoTts  V.  3f.,  6  Ha.  125,  where  the  absentee's  legacy  was  ordered  into  Court, 
and  an  inquiry  directed  as  to  him ;  and  see  the  three  courses  open  to  the 
Court  in  such  case :  lb. ;  and  see  Simmons  v.  S.,  lb.  360. 

O.  XVI,  6,  enabling  Pit  to  proceed  against  one  or  inore  persons  severally, 
or  jointly  and  severally,  liable,  does  not,  sembJe,  apply  to  an  admon  action, 
so  as  to  enable  a  Pit  to  sue  one  exor  alone  for  admon  of  the  estate :  see  HaU 
V.  Austin,  2  Coll.  570,  et  v.  sup.  p.  1416. 

The  assignee  of  a  Deft  residuary  legatee,  before  service  of  the  bill,  had  to 
be  made  a  party :  Humble  v.  Shore,  3  Ha,  119. 

One  exor  may  proceed  against  the  other  alone  for  account  and  payment  of 
money  due  from  nim  to  the  estate :  Feake  v.  Ledger ,  8  Ha.  313 ;  but  see  cases 
cited,  sup.  p.  1139. 

One  of  two  exors  having  absconded,  the  other  sued  a  mortgagor,  and  the 
Court  refused,  on  the  application  of  the  Deft,  to  add  the  absconding  exor  as 
party:  Drags  v.  Hartopp,  28  Ch.  D.  414. 

Legatees  and  annuitants  are  bound  by  proceedings  in  an  admon  action 
between  exors,  residuary  legatees,  and  devisees :  Jennings  v.  Paterson,  15 
Beav.  28. 

And  as  the  exor  fully  represents  the  estate  in  a  suit  by  a  creditor,  leave 
cannot  be  ^ven  to  a  residuary  legatee  to  appeal  from  a  decree  made  against 
the  exor :  Re  Toungs,  Daggett  v.  Revett,  30  Cn.  D.  421,  C.  A. 

And  where  the  question  was  whether  a  debt  was  payable  out  of  income  or 
out  of  corpus,  the  exor  sufficiently  represented  the  estate  without  joining  the 
reversioners:  Re  Ward,  Bemment  v.  Balls,  47  L.  J.  Ch.  781. 

A  receiver  in  an  admon  action  will  not  be  permitted  to  carry  on  another 
admon  action  in  the  name  of  a  bankrupt  exor  or  admor :  Re  Hopkins,  Dowd 
V.  Hawtin,  19  Ch.  D.  61,  C.  A. 

The  trusts  of  a  document  may  be  partially  executed :  Parnell  v.  Hingston, 
3  Sm.  &  G.  337;  Abrey  y.  Newman,  17  /ur.  153;  10  Ha.  App.  Iviii. ;  22 
L.  J.  Ch.  827 ;  and  a  suit  was  confined  to  property  of  which  testator  was 
a  trustee  for  a  firm  of  which  he  was  a  partner :  Prentice  v.  P.,  10  Ha. 
zxii. 

As  to  bringing  before  the  Court  mortgagees  pendente  lite  of  shares  in  the 
iastate,  see  Freeman  v;  Pennington,  3  D.  F.  &  J,  295 ;  Brandon  v.  5.,  3  N.  B» 
287. 
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As  to  the  necessity  for  making  the  legal  pcrs.  represve  a  pai-ty  to  an  admon 
actionri^.  sup,  p.  1416. 


CLASSIFIOATION  OEDEK. 

By  0.  LV,  40,  "  Where,  upon  the  hearing  of  the  Bummons  to  proceed,  or 
at  any  time  during  the  prosecution  of  the  judgment  or  order,  it  appears  to 
the  Judge,  with  respect  to  the  whole  or  any  portion  of  the  proceedings,  that 
the  interests  of  the  parties  can  be  classified,  he  may  require  the  parties  con- 
stituting each  or  any  class  to  be  represented  by  the  same  solr,  and  may 
direct  what  parties  may  attend  all  or  any  part  of  the  proceedings,  and 
where  the  parties  constituting  any  class  cannot  agree  upon  the  solr  to  repre- 
sent them,  the  Judge  may  nominate  such  solr  for  the  purpose  of  the  proceed- 
ings before  him ;  and  where  any  one  of  the  parties  constituting  such  class 
declines  to  authorize  the  solr  so  nominated  to  act  for  him,  and  insists  upon 
being  represented  by  a  different  solr,  such  party  shall  personally  pay  the 
costs  of  his  own  solr  of  and  relating  to  the  proceedings  before  the  Judge, 
with  respect  to  which  such  nomination  shall  have  been  made,  and  all  such 
further  costs  as  shall  be  occasioned  to  any  of  the  parties  by  his  being  repre- 
sented by  a  different  solr  from  the  solr  so  to  be  nominated.'* 


GENERAL  PECUNIARY  BEQUESTS. 

In  an  action  by  a  single  legatee  for  his  own  legacy,  unless  the  pers.  represve 
of  the  testator,  by  admitting  assets,  warrants  a  personal  judgment  against 
himself,  the  Court  will  direct  a  general  account  of  all  the  legacies,  ana  pay- 
ment of  the  legacy  claimed,  ratoably  only  with  the  rest,  no  preference  being 
allowed :  Mitf.  PL  168 ;  and  a  legatee's  suit  is  taken  to  be  for  himself  and 
others,  whether  so  expressed  or  not:  Thomas  v.  JoneSy  1  Dr.  &  S.  134. 

The  Pit  is  not  a  judgment  creditor,  within  the  Judgments  Act,  1864 
(27  &  28  V.  c.  112),  of  the  Deft  exor  who  has  disobeyed  an  order  for  payment 
into  Court  of  money  due  from  him :  Johnson  v.  BurgesSy  15  Eq.  398. 

A  legatee  is  entitled  to  an  explanation  of  the  assets,  and  inspection  of  the 
accounts,  but  not  to  a  copy  at  the  expense  of  the  estate :  Ottley  v.  Gilhyy 
8  Beav.  602 ;  and  see  TJiampson  v.  Dunn^  5  Ch.  573,  et  sup.  Vol.  1.  j).  88. 

In  Day  v.  Cro/if,  14  Beav.  29,  after  decree,  though  the  parties  were 
numerous  and  the  expenses  great,  the  Court  would  not  exclude  any  residuaries 
from  attending  on  taking  the  accounts.  SecuSy  as  to  a  Deft  who  had  no 
interest  in  the  result :  Pearce  v.  Crutch  field  ^  16  Ves.  48. 

A  Deft  made  a  party  to  a  suit,  only  in  respect  of  an  annuity  charged  on 
the  real  estate,  was  not  allowed  costs  of  attendances:  Tharp  y.  T.,  3  Mer. 
610. 

On  inquiry  as  to  incumbrances  on  shares,  a  Deft  could  impeach  an  alleged 
assignment  by  him  :  Lennard  v.  Curzoriy  1  D.  &  S.  350, 

A  bequest  to  make  good  testator's  debts  unpaid  in  bankruptcy  did  not 
lapse  as  to  predeceasing  creditors,  but  was  liable  to  legacy  duty :  Turner 
V.  Martin,  7  D.  M.  &  G.  429 ;  as  to  interest,  see  Askew  v.  Thompson,  4  K.  &  J. 
620. 

As  to  the  exor's  right  when  sued  for  a  legacy  to  set  off  sums  due  from  the 
legatee  to  the  estate,  see  Sect.  XXVI.,  n?/.  p.  1652  et  seq. 


WILL  IN  EXECUTION  OF  POWER. 

By  the  Land  Transfer  Act,  1897  (60  &  61 V.  c.  65),  s.  1,  sub-ss.  1  and  2 
(v.  sup.  p.  1397),  it  is  in  effect  provided  that  any  real  estate  over  which  a 
person  executes  by  will  a  general  power  of  appointment,  shall,  notwithstand- 
ing any  testamentary  disposition,  devolve  to  and  become  vested  in  his 
pers.  represves  or  represve  from  time  to  time  as  if  it  were  a  chattel  real 
vestins  m  them  or  him. 

By  3ie  Wills  Act,  s.  27,  general  becjuests  are  to  execute  general  powers  of 
appointment  unless  a  contrary  intention  appears.  Under  this  section  general 
pecuniary  legacies  were  held  payable  out  of  a  fund  which  a  feme  sole  had  a 
general  power  to  appoint  hj  will :  Hawthorn  Vi  Shedden,  3  Sm.  &  G.  293 ; 
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Wilday  v.  Burnett,  6  Eq.  193 ;  Re  Wilkinson,  4  Ch.  587 ;  8  Eq.  487  ;  Ha^es  v. 
Oatley,  14  Eq.  1;  and  see  Be  Davits,  13  Eq.  163;  Wiliiams  V-  W'.,  Be 
Hartley,  (1900)  1  Ch.  152,  et  in/,  p.  1674. 

When  a  power  otherwise  general  rec^uires  that  the  appointor  should 
expressly  refer  to  it,  a  bequest  not  referring:  to  the  power  will  not  operate  as 
an  execution  of  it  under  sect.  27  of  the  Wills  Act :  Phillips  y.  Cayley,  43 
Ch.  D.  222,  C.  A.  (overruling  Be  Marsh,  Mason  v.  Thome,  38  Ch.  D.  630)  ; 
Charles  v.  Burke,  60  L.  T.  380 ;  43  Ch.  D.  223,  n. ;  W.  N.  (88)  244 ;  Be 
Tarranfs  TrtisU,  58  L.  J.  Ch.  780;  Be  Davies,  D,  v.  D,,  (1892)  3  Ch.  63. 

And  a  power  to  appoint  to  any  person  **  except  A."  is  not  a  general  power 
within  sect.  27 ;  but  semble,  it  may  become  so  by  the  death  of  A.  before  the 
power  is  exercisiad :  Be  Byron* s  Settlement,  Williams  t.  Mitchell,  ( 189 1 )  3  Ch.  474. 

A  general  devise  of  real  estate  will  not,  per  se,  amount  to  an  exercise  of  a 
power  of  revocation  and  new  appointment  contained  in  a  previous  deed  made 
in  exercise  of  a  general  power  to  appoint  by  deed  or  will :  Be  Brace,  Welch  v. 
CoH,  (1891)  2  Ch.  671 ;  Charles  v.  Burke,  43  Ch.  D.  223,  n. ;  or  reserved  to 
the  donee  by  the  original  instrument  creating  the  power:  Be  Oouldiug'a 
Settlement,  W.  N.  (1900)  51 ;  48  W.  R.  183. 

A  ^neral  gift  or  a  gift  in  execution  of  all  powers,  may  operate  as  an 
exercise  of  a  power  subsequently  created :  see  Be  Old,  Pengelley  v.  Herbert^ 
54  L.  T.  677 ;  Boyes  v.  Cook,  14  Ch.  D.  53,  C.  A. ;  Airey  v.  Bifwer,  12  App. 
Ca.  263 ;  but  a  general  gift  of  property  over  which  the  testator  should  have 
a  disposing  power  did  not  operate  as  an  exercise  of  a  special  power  of  ap- 
pointoient  to  a  widow  conferred  by  a  subsequent  will :  Be  Hayes,  TumbullY, 
H.,  (1900)  2  Ch.  332 ;  W.  N.  (01)  175,  C.  A. ;  49  W.  R.  659. 

A  ^neral  power  to  appoint  bv  will  by  way  of  mortgage  or  charge  is  not 
exercised  by  a  general  gift  in  the  will  not  referring  to  the  power  or  other- 
wise shewing  an  intention  to  charge :  Be  Wallingers  Estate  (1898),  1 1.  R. 
139,  C.  A.  And  a  general  gift  in  favour  of  a  wife  will  not  operate  as  an 
exercise  of  a  special  power  to  appoint  income  of  real  estate  to  her:  Be  Williams, 
Foulkes  V.  TF.,  42  Ch.  D.  93,  C.  A. ;  Be  Mills,  M.  v.  M,,  34  Ch.  D.  186. 

A  fund  appointed  by  a  married  woman  to  a  person  who  died  in  her  lifetime 
passed  as  in  default  of  appointment :  Be  De  LusCs  Trusts,  3  L.  R.  Ir.  232, 
following  Be  Davies*  Trusts,  13  Eq.  1 63.  And  an  appointment  under  a  general 
power  was  held  to  make  the  appointed  propei*ty  part  of  the  property  of  the 
appointor  for  all  piu^ses,  so  that  lapsed  shares  passed  to  her  next  of  kin :  Be 
Jckeringill,  Hinsley  v./.,  17  Ch.  D.  151 ;  and  see  Willoughhy  Osbctrne  v.  Holyonke, 
22  Ch.  b.  238 ;  disapproving  Hoare  v.  Osborne,  33  L.  J.  Ch.  586 ;  12  W.  R.  66. 

Upon  the  question  how  far  general  words  in  a  will  expressing  an  intention 
to  exerdse  all  powers  are  sufficient  to  make  the  will  operate  as  an  execution 
of  a  special  power,  see  Be  Cotton,  Wood  v.  C,  40  Ch.  D.  41 ;  Von  Brockdorff  v. 
Malcolm,  30  Ch.  D.  172  ;  Be  Boyd,  Neild  v.  B,,  63  L.  T.  92 ;  Be  Danes,  D,  v. 
D.,  (1892)  3  Ch.  63;  Be  Bichnan,  Stokes  v.  B,,  80  L.  T.  518;  Be  Milner, 
Bray  v.  M.,  (1899)  1  Ch.  563 ;  Be  Bew,  B.  v.  Wippt^ll,  (1899)  2  Ch.  536 ;  Be 
Hodgson,  Darley  v.  H.,  (1899)  1  Ch.  666;  Be  Mayhew,  Spencer  v.  Cutbush, 
(1901)  1  Ch.  677. 

The  word  "  appoint "  being  used,  and  it  being  shewn  that  the  testatrix  had 
one  special  power  and  no  other,  the  power  was  held  to  be  exercised:  Be 
Mayhew,  sup. 

As  to  execution  by  a  document  "  purporting  to  be  "  a  will,  see  Be  Broad, 
Smith  V.  Draeger,  (1901)  2  Ch.  86. 

A  codicil  confirming  a  will  may  have  the  effect  of  giving  validity  to  the 
will  as  an  appointment :  Be  Bladcburn,  Smiles  v.  B.,  43  Ch.  D.  75. 

ADMISSION  OF  ASSETS—ASSENT  TO  BEQX7E8T. 

If  the  exor  or  admor  has,  by  admitting  assets  or  assenting  to  a  legacy, 
made  himself  personally  liable  to  pay  the  debt  or  legacy,  payment  is  ordered 
without  taking  the  accounts,  whether  in  the  case  of  a  creditor  ( Woodgate  v. 
Field,  2  Ha.  211)  or  pecuniary  legatee  [Whittle  v.  Henning,  2  Beav.  396),  and 
in  the  case  of  a  specific  legatee,  dehvery  of  the  legacy  is  ordered:  see 
Sect.  XXn.,  **  Specific  Bequests,"  in/,  p,  1609. 

If  one  of  sevei*al  exors  admits  assets,  an  account  may  still  be  directed 
against  the  others :  Norton  v.  Turvill,  2  P.  Wms.  145. 

Admission  of  assets  does  not  prevent  the  exor  from  disputing  the  debt :  Be 
Beynon,  W.  N.  (73)  186.  As  to  disputing  Pit's  right  to  arrears  of  annuity, 
■ee  Boch  y.  (JaBen,  6  Ha.  531. 
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ExoTS  liave  been  held  to  have  rendered  themselves  liable  by  various  acts 
of  admission  or  assent :  see  Barnard  v.  Pumfrttt,  5  My.  &  C.  63,  and  cases 
there  cited ;  DinsdaU  v.  Budding ^  1 Y.  &  C.  0.  265 ;  Rogers  v.  SouUeny  2  Keen, 
598 ;  Crowe  v.  MetUon,  28  L.  E.  Ir.  519 ;  Wms.  Exors.  1893.  By  letters 
or  memoranda:  Holland  y.  Clark,  1  Y.  &  C.  C.  151;  2  Y.  &  0.  C.  319; 
JPHyne  v.  Tanner,  55  L.  J.  Ch.  611 ;  55  L.  T.  258 ;  W.  N.  (86)  112.  By  a 
promise  to  pay,  acted  on  bv  the  legatee :  Sutton  v.  Eossiter,  7  I).  M.  &  G.  9. 
I^y  paying  mterest  on  the  legacy :  A,  G,  y,  Higham,  2  Y.  &  C.  C.  634 ;  A,0. 
T.  UKapman,  3  Beav.  255  (but  see  Bowley  v.  Adams,  7  Beav.  395,  et  inf.) ; 
notwithstanding  the  passing  of  a  residuary  account  showing  no  available 
assets :  Payne  v.  Tanner,  sup.  By  making  payments  on  account :  Payne  y. 
LiUle,  22  Beav.  69.  By  crediting  the  legatee  with  the  amount  of  the  legacy 
in  partnership  books :  Toumend  v.  T.,  1  Qiff.  201 ;  5  Jur.  N.  S.  506  (but  not 
if  the  accounts  were  expressly  kept  open :  Hutton  v.  RossiUr,  7  D.  M.  &  G. 
9).  Or  by  passing  a  residuary  account  showing  a  sufficient  fund :  Whittle  v. 
Henning,  2  Beav.  396 ;  Brewster  v.  Prior,  55  L.  T.  771 ;  35  W.  R.  251 ;  and 
giving  the  legatee  the  receipt  for  duty  on  his  legacy :  Lazonby  v.  Bawson,  2 
8m.  &  G.  267 ;  but  this  is  not  conclusive :  Hutton  v.  Bossiter,  7  D.  M.  &  G. 
9;  and  see  Miller  v.  Douglas,  56  L.  J.  Ch.  91 ;  35  W.  B.  122 ;  55  L.  T.  583 ; 
and  the  mere  fact  that  an  exor  has  made  general  payments  to  or  for  a 
legatee  of  leaseholds  and  other  property  not  specially  out  of  or  on  account 
of  the  rents  is  not  sufficient  to  prove  an  assent:  Thorne  v.  T,,  (1893)  3  Ch. 
196. 

An  admission  of  assets  by  answer  in  Chancery,  in  a  suit  asking  that  the 
accounts  might  be  taken,  did  not  entitle  the  Pit  to  an  immediate  decree  for 
payment:  Savage  v.  Lane,  6  Ha.  32  ;  Thwaites  v.  Foreman,  1  Col.  409;  and 
see  Wall  v.  Bushhy,  1  Bro.  C.  C.  484. 

Such  acts  or  admissions  may  be  explained  away  as  made  by  mistake 

g'hich  must  be  clearly  shown  :  Drewry  v.  Thacker,  3  Sw.  548) ;  or  otherwise : 
utton  V.  Bossiter,  7  D.  M.  &  G.  9,  et  sup,  ;  Postlethwaite  v.  Mounsey,  6  Ha. 
33,  n. ;  Bowley  v.  Adams,  7  Beav.  395 ;  Miller  v.  Douglas,  sup»\  and  mere 
payment  of  one  legacy,  without  regard  to  the  state  of  the  assets,  is  no  admis- 
sion of  assets  to  pav  the  others :  8.  C, ;  Cadhury  v.  Smith,  9  Eq.  37  ;  but  see 
Cook  V.  Martyn,  2  Atk.  2 ;  but  it  is  otherwise  as  to  payment  of  shares  of 
residue :  Dinsdale  v.  Dudding,  1  Y.  &  C.  C.  265. 

An  exor  is  not  bound  by  an  admission  of  assets  made  on  an  erroneous 
construction  of  the  will :  Clark  v.  Bates,  2  D.  &  S.  203 ;  nor  where  new 
claims  afterwards  arise :  Payne  v.  Little,  22  Beav.  69 ;  and  see  Brown  v. 
Xa^«,  1  D.  &  S.  144,  et  sup,  ;  or  assets  are  lost  without  his  default :  Horsley 
V.  Chaloner,  2  Vez.  83,  85. 

Statements  in  a  residuary  account  do  not  necessarily  constitute,  as  against 
exors,  an  admission  of  assets  for  payment  of  all  legacies  in  full :  Moreufood 
Y.  Currey,  28  W.  E.  213. 

Payments  to  beneficiaries,  for  which  the  estate  was  at  the  time  sufficient, 
will  be  allowed,  although  the  estate  afterwards  becomes  insufficient :  Lloyd 
v.  L.,  23  W.  E.  787 ;  Be  Bacon's  Settlement,  Hutton  v.  Anderson,  42  Ch,  D. 
559 ;  and  v.  inf.  p.  1487. 

In  Heu)es  v.  H.  4.  Sim.  1,  an  exor  who  had  received  nothing,  was  allowed 
to  correct  an  inadvertent  admission  of  joint  receipts  with  his  co-exor ;  and, 
in  Holland  v.  H.,  Y.-C.  E.,  24  Feb.  1844,  A.  619,  exors  were  allowed,  on 
their  affidavit,  and  with  Pit's  consent,  to  file  supplemental  answer,  to  reduce 
the  amount  admitted  by  answer  by  mistake ;  but  BeeMadde/ordY*  Austunck, 
11  Sim.  209. 

An  exor  char^^g  himself,  on  examination,  with  aggregate  amounts, 
subject  to  deductions,  should  be  charged  only  with  the  dinerence,  subject  to 
the  deductions  being  impeached :  Lige  v.  Kenny,  4  Ha.  452 ;  and  is  not  liable 
to  pay  in  what  he  states  oy  answer  is  retained  for  a  debt  to  hunself :  Middleton 
Y.  Poole,  2  Col.  246. 

Exors,  who  have  admitted  assets  for  a  legacy,  are  also  liable  for  any 
interest  payable  on  it :  Dinsdale  v.  Dudding,  1  Y.  &  C.  C.  265 ;  Bogers  v. 
SotUten,  2  Keen,  598 ;  Horsley  v.  Chaloner,  2  Yez.  83.  But  see  Davenport  y. 
Stafford,  14  Beav.  319 ;  2  D.  M.  &  G.  901. 

An  admission  of  assets  for  legacies  is  so  for  costs :  Philanthropic  Soc.  y. 
Hobson,  2  My.  &  E.  357  ;  Boch  v.  Callen,  6  Ha.  531 ;  or  debts :  Dinsdale  y. 
Dudding,  1  Y.  ft  C.  C.  265. 
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Where  A.,  the  exor  of  B.,  died,  his  exor  could  not,  after  proving  his  will, 
renounce  the  exorship  under  B.'s  will :  Brooke  v.  Uaymes,  6  Eq.  25. 

Exors  of  an  exor  admitting  assets,  are  liable  to  the  same  extent  he  would 
have  been,  if  living,  in  respect  of  his  testator's  assets :  Davenport  v.  Stafford, 

2  D.  M.  &  G.  901. 

Where  A.*s  residuary  estate  has  devolved  on  B.,  the  exors  of  A.  should  bo 
parties  to  an  action  to  administer  B.'s  estate,  and  the  account  of  both  estates 
be  taken  in  one  action :  Young  v.  Hodges,  10  Ha.  158 ;  and  see  Cowman  v. 
Harrtsony  lb.  234. 

On  assenting  to  a  bequest,  given  them  in  trust,  exors  become  trustees  of  it : 
Dix  V.  Burford,  .19  Beav.  409,  412;  but  by  merely  assenting  to  a  legacy, 
as  by  signing  a  residuary  account,  an  exor  does  not  convert  himself  into  a 
trustee:  lie  Bowe,  58  L.  J.  Ch.  703;  61  L.  T.  581 ;  and  the  right  to  recover 
such  legacy  will  be  barred  in  twelve  years,  under  37  &  38  V.  c.  57 ;  Be  Davis, 
Evans  v.  Moore,  (1891)  3  Ch.  119,  C.  A. 

In  the  case  of  a  legatee  of  residue,  the  assent  of  the  exor  is  as  effectual  as 
in  the  case  of  a  specific  or  general  legatee,  and  no  assignment  is  necessary  to 
perfect  the  title  of  the  residuary  legatee,  and  the  consent  of  the  exor  as  to 
part  only  is  good  as  to  that  part :  Austin  v.  Btddoe,  W.  N,  (93)  78. 

Assfut  to  devise  and  transfer  to  heir  or  devisee,"] — By  the  Land  Transfer  Act, 
"  1897  (60  &  61  V.  c.  Go),  s.  3  (1) :  **  At  any  time  after  the  death  of  the  owner 
of  any  land,  his  pers.  represves  may  assent  to  any  devise  contained  in  his 
will,  or  may  convey  the  land  to  any  person  entitled  thereto  as  heir,  devisee,  or 
otherwise,  and  may  make  the  assent  or  conveyance,  either  subject  to  a  chai'ge 
for  the  payment  of  any  money  which  the  pers.  represves  are  liable  to  pay,  or 
without  any  such  charge ;  and  on  such  assent  or  conveyance,  subject  "to  a 
charge  for  all  moneys  (if  any)  which  the  pers.  represves  are  liable  to  pay,  all 
liabi£ties  of  the  pers.  represves  in  respect  of  the  land  shall  cease,  except  as 
to  any  acts  done,  or  contracts  entered  mto  by  them  before  such  assent  or  con- 
veyance." 

(2.)  *'  At  any  time  after  the  expiration  of  one  year  from  the  death  of  the 
owner  of  any  land,  if  his  pers.  represves  have  failed  on  the  request  of  the 
person  entitled  to  the  land  to  convey  the  land  to  that  person,  the  Court  may, 
if  it  thinks  fit,  on  the  application  of  that  person,  and  after  notice  to  the  pers. 
i^epresves,  order  that  the  conveyance  be  made,  or,  in  the  case  of  registered 
land,  that  the  person  so  entitled  be  regibtered  as  proprietor  of  the  land,  either 
solely  or  jointly  with  the  piDi's.  represves." 

(3.)  **  Where  the  pers.  represves  of  a  deceased  person  are  registered  as  pro- 
prietors of  land  on  his  death,  a  fee  shall  not  be  chargeable  on  any  transfer  of 
the  land  by  them  unless  the  transfer  is  for  valuable  consideration." 

(4.)  **The  production  of  an  assent  in  the  prescribed  foi-m  by  the  pers. 
represves  of  a  deceased  proprietor  of  registered  land  shall  authorize  the 
registrar  to  register  the  person  named  in  the  assent  as  proprietor  of  the  land.*' 

As  to  the  effect  of  a  conveyance  by  exors  expressly  made  subject  to  a  charge 
as  mentioned  in  s.  3  (1),  see  Be  Gary  and  Lott,  70  L.  J.  Ch.  653 ;  84  L.  T.  859. 

As  to  the  right  of  the  represve  to  give  an  assent  in  preference  to 
conveying,  see  Be  Fix,  W.  N.  (01)  165. 

APPROPRIATION  OF  LEGACY. 

An  exor  has,  ex  officio,  and  without  express  authority,  power  to  agree  with 
a  legatee  to  appropriate  to  him  a  specific  portion  of  the  estate :  Be  Lepine, 
Doivsett  V.  Culver,  (1892)  1  Ch.  210,  C.  A. 

Where  a  fund  had  been  severed  from  the  assets,  the  exor  became  trustee, 
and  interest  was  allowed  beyond  six  years,  the  case  not  being  within  the 

3  &  4  W.  IV.,  c.  27 :  Phillipo  v.  Munnings,  2  My.  &  C.  309;  and  see  Mutlow 
V.  Bigg,  18  Eq.  246;  1  Ch.  D.  385,  C.  A. ;  Be  Smith,  Henderson- BoeY.  Hitchins, 
42  Ch.  D.  302,  et  in/,  p.  1505.  Where  debts  were  to  be  paid,  and  English 
exors  to  transmit  the  residue  (which  was  given  to  residents  in  Italy)  to  co- 
exors  there,  the  latter  became  trustees  of  the  fund :  Weatherby  v.  St,  Giorgio, 
2  Ha.  624 ;  and  as  to  appropriation,  and  the  merger  of  exor  in  trustee,  see 
Willmott  V.  Jenkins,  1  Beav.  404 ;  Davenport  v.  Stafford,  14  Beav.  319,  331 ; 
Pothecary  v.  P.,  2  D.  &  S.  738 ;  Lewin.  218. 

',  An  exor  paying  over  the  residue  was  not  entitled  against  appropriated 
legacies  to  costs  Of  proceedings  as  to  a  subsequent  debt :  Nobk  v.  Brett,  26 
Beav.  233;  5  Jur.  N.  S.  4.  -  -  .     :. 
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An  assignee  of  a  legacy  or  share  of  residue  may  sue  for  admon  at  any  time 
before  it  is  set  apart  as  appropriated :  Cafe  v.  Bent,  5  Ha.  24. 

Until  the  funds  are  carried  to  separate  accounts,  the  testator^s  represves 
must  be  parties:  Salmon  v.  Anderson^  9  Beav.  445,  449.  In  HandUy  v. 
Mtteixlfty  9  Boav.  495,  a  fund  was  carried  to  several  contingent  accounts,  to 
save  the  expense  of  serving  different  parties,  and  this  is  often  done ;  and  as 
to  carrying  funds  in  Court  to  separate  accounts,  v,  sup.  Vol.  I.  p.  244. 

A  direction  for  payment  from  a  particular  fund  amounts  to  a  declaration 
that  the  fund  is  liable,  and  for  interest  directed  to  be  computed:  Davi» 
V.  Browne,  14  Beav.  127,  128. 

A  legacy  having  been  handed  over  to  tinistees  for  the  tenant  for  life,  and, 
then  to  fall  into  the  residue,  the  reversion  was  treated  as  so  much  assets  un- 
administered :  Ptnniinjton  v.  Buckii^y  G  Ha.  451,  457 ;  and  exors  and  trustees, 
assigning  a  lease  to  themselves  and  a  new  trustee,  became  trustees  only : 
Smith  V.  5.,  1  Dr.  &  S.  384  ;  7  Jur.  N.  S.  652. 

'  An  exor  may  appropriate  a  mortgage  to  pay  a  legacy  directed  to  be  put 
out  on  mortgage:  Amea  v,  Parkinson,  7  Beav.  379;  unless  the  security  is 
deficient:  fb.  3rt4;  and  see  Be  Murray,  W.  N.  (68)  195. 

Where  an  exor  agreed  to  appropriate  a  mortgage  to  a  Bhai*e  of  residue,  and 
handed  over  the  mortgage  deed  to  the  residuary  legatee,  but  executed  no 
transfer,  the  appropriation  was  held  complete  :  Be  Lepine^  Dowsett  v.  Culver, 
(1892)  1  Ch.  210,  C.  A. 

An  exor  assenting  unconditionally  to  a  specific  bequest  of  a  lease  is  not 
entitled  to  an  indemnity  from  the  general  estate  as  to  the  covenants :  Shad- 
holt  V.  Wood/all,  2  Col.  30 ;  and  as  to  implying  such  assent,  see  Coh  v.  Miles, 
10  Ha.  179;  Be  Chnrig,  Abrahams  v.  C,  W.  N.  (89)  91 ;  and  as  to  indemnity 
as  to  leaseholds,  see  Sect.  VIII.  inf,  p.  1527. 

Exors  or  trustees  virtute  ojfficii  may  appropriate  specific  assets  or  invest- 
ments to  a  trust  share  of  residue,  or  transfer  them  to  the  legatoe  of  a  share, 
or  to  one  of  themselves  bond  fide  as  legatoe,  before  the  period  of  final  division 
without  making  any  corresponding  appropiiation  to  the  other  shares:  Be 
Nickels,  N.  v.  N,,  (1898)  1  Ch.  630  S. ;  Be  Bichardson,  Morgan  v.  B.,  (1896) 
1  Ch.  512 ;  and  see  Taylor  v.  London  tfc  County  Bk.,  C.  A.,  "(1901)  2  Ch.  231. 

And  as  the  doctrine  of  appropriation  is  based  on  sale  and  set-off,  it  applies 
to  chattels  real,  and  to  real  estate  which  is  subject  to  a  trust  for  sale :  Be 
Beverly,  (1901)  1  Ch.  681. 

When  an  appropriation  has  been  validly  made  in  respect  of  specific  or 
pecuniary  legacies,  the  legatees  must  bear  any  loss  arising  from  the  dimi- 
nution of  the  fund  set  apart :  Fraser  v.  Murdock,  6  App.  Ca.  855,  865,  878 ; 
Be  Waters,  Preston  v.  W.,  W.  N.  (89)  39  ;  Lewin,  688  u. ;  and  so  as  between 
shares  of  residue  settled  and  unsettled :  Be  Bichardson,  Morgan  v.  /?., 
sup.;  Be  Nickels,  sup,;  Be  Lepine,  Dowsett  v.  Culver,  (1892)  1  Ch.  210, 
C.  A.  In  the  absenoe  of  appropriation  to  their  legacies,  legatees  must  be 
paid  in  full  before  the  residuary  legatee  receives  anything :  Baker  v.  Farmer, 
3  Ch.  537 ;  and  see  Be  Lyne,  Sands  v.  L,,  8  Eq.  482.  Where  the  exor  and 
trustee  invested  shares  of  infants,  and  misapplied  them  after  having  paid  the 
others,  assets  falling  in  afterwards  went  first  to  make  up  the  infant*  shares : 
Willmott  V.  Jenkins,  1  Beav.  401. 

And  after  exors  have  appropriated  assets  to  meet  a  legacy,  they  cannot 
retain  or  impound  any  part  to  meet  a  debt  due  from  the  legatee  to  the 
testator :  Ballard  v.  Marsden,  14  Ch.  D.  374 ;  but  there  is  no  rule  whereby  a 
l^atee  whose  legacy  has  not  been  severed  is  entitled,  as  against  a  beneficiary 
who  is  also  trustee,  to  share  in  the  increased  value  of  the  investments  of  the 
general  estate:  Be  Campbell,  C,  v.  C,  (1893)  3  Ch.  408. 

An  appropriation  by  means  of  an  unauthorized  investment  in  respect  of 
a  trust  legacy  is  invalid  :  Be  Waters,  sup, ;  and  see  Lewin,  653. 

Assent  to  life  estates  in  leaseholds  is  assent  to  the  estates  in  remainder : 
Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81. 

And  as  to  the  exor's  assent  to  legacies,  see  Wms.  Exors.  1225  et  seq, ;  and 
as  to  appropriation  of  legacies  payable  infuturo,  lb,  1256. 

Appropriaiion  of  land  in  satisfaction  of  legacy  or  share  in  estate.'] — By  the 
Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  4  (1) :  *'  The  pers.  represves  of 
a  deceased  person  may,  in  the  absence  of  any  express  provision  to  the  contrary 
contained  in  the  will  of  such  deceased  person,  with  the  consent  of  the  person* 
entitled  to  any  legacy  given  by  the  aeceased  person,  or  to  a  share  in  his 
residuary  estate,  or,  if  the  person  entitled  is  a  lunatic  or  au  infant,  with  the 


1488  AdminUtration  of  Estates.        [chap,  xuv, 

consent  of  his  committee,  trustee,  or  guardian,  a|>pTopriate  any  part  of  the 
residuary  estate  of  the  deceased  in  or  towards  satisfaction  of  that  legacy  or 
share,  and  may  for  that  purpose  value  in  accordance  with  the  prescribed  pro- 
visions the  whole  or  any  part  of  the  property  of  the  deceased  person  in  such 
manner  as  they  think  fit.  Providea  that  before  any  such  appropriation  is 
effectual,  notice  of  such  intended  appropriation  shall  be  given  to  all  persons 
interested  in  the  residuary  estate,  anv  of  whom  may  thereupon  vidtnin  the 
prescrihed  time  apply  to  the  Court,  ana  such  valuation  and  appropriation  shall 
DC  conclusive  save  as  otherwise  directed  by  the  Court." 

(2.)  **  Where  anv  property  is  so  api)ropriated  a  conveyance  thereof  by  the 
pers.  represves  to  the  person  to  whom  it  is  appropriated  shaU  not,  by  reason 
only  that  the  property  so  conveyed  is  accepted  by  the  person  to  whom  it  is 
conveyed  in  or  towards  the  satisfaction  of  a  legacy  or  a  share  in  residuary 
estate,  be  liable  to  any  higher  stamp  duty  than  that  payable  on  a  transfer  of 
personal  property  for  a  like  purpose." 

(3.)  "  In  the  case  of  registered  land,  the  production  of  the  prescribed  evidence 
of  an  appropriation  under  this  section  shall  authorize  the  registrar  to  register 
the  person  to  whom  the  property  is  appropriated  as  proprietor  of  the  land." 

The  section  applies  to  personal  as  well  as  real  estate,  and  does  not  take 
away  from  ezors  and  trustees  any  existing  power  of  appropriation,  where 
there  is  a  trust  for  sale  and  conversion :  Be  Beverly ,  (1901)  1  Ch.  681. 

8TATT7TE8  OF  LIMITATIONS. 

By  the  Beal  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  40,  mp. 
p.  1436,  the  right  to  recover  any  legacy  was  barred  after  twenty  years. 

By  the  Jud.  Act,  1873  (36  &  37  V.  c.  66\  s.  25,  sub-s.  2,  no  claim  by  a 
e,  g,  U  against  his  trustee  m  respect  of  any  oreach  of  an  express  trust  snail 
be  barred  by  any  Statute  of  Limitations. 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  67),  s.  8,  the 

{period  of  limitation  after  1st  Jan.  1879,  is  reduced  to  twelve  years ;  and  a 
egacy ,  or  gift  of  residue  amounting  to  a  legacy,  will  now  be  barred  in  twelve 
years  in  the  absence  of  an  express  trust ;  a  mere  constructive  trust  will  not 
prevent  the  statute  being  a  bar:  Be  Davie,  Evane  v.  Moore,  (1891)  3  Ch.  119, 
C.  A. ;  Be  Barker,  Buxton  v.  CampMl,  (1892)  2  Ch.  491 ;  and  as  to  the  effect 
of  the  Trustee  Act,  1888  (61  &  62  V.  c.  69),  s.  8,  see  Lewiif  on  Trusts,  1079 
et  seq, ;  Be  Sivain,  S.  v.  Bridgeman,  (1891)  3  Oh,  233,  sup,  p.  1156  ;  Want  v. 
Campain,  9  Times  L.  R.  254 ;  Be  Page,  Jones  v.  Morgan^  (1893)  1  Ch.  304. 
By  sect.  10  of  the  37  &  38  V.  c.  57,  no  money  or  legacy  charged  on  any  land 
or  rent  shall,  though  secured  by  an  express  trust,  be  recoverable  but  within 
the  time  allowed  for  recovery  had  there  been  no  express  trust.  This  enact- 
ment applies  as  between  the  land  charged  and  the  persons  entitled  to  the 
charge,  while  36  &  37  Y.  c.  66,  s.  26,  sub-s.  2,  applies  as  between  trustee  and 
c.  g.  L  :  Fearneide  v.  Flint,  22  Ch.  D.  679 ;  Hughts  v.  Colee,  27  Ch.  D.  231. 

The  3  &  4  W.  IV.  c.  27,  s.  40,  applies  to  legacies  payable  out  of  personalty, 
as  well  as  to  legacies  charged  on  real  estate ;  Sheppard  v.  ]>uke,  9  Sim,  667 ; 
Christian  v.  Devereux,  12  Sim.  264 ;  Watson  v.  Birch,  16  Sim.  523;  Henry  v. 
Smith,  2  D.  &  War.  391 ;  Bullock  v.  Doumes,  9  H.  L.  C.  1, 14 ;  and  to  a  share 
of  residue :  Prior  v.  Homiblow,  2  Y.  &  C.  Ex.  20 1 ;  Christian  v.  Devereux, 
sup, ;  and  as  to  part  of  the  residue  which  came  to  the  exor's  hands  more  than 
twenty  years  before,  but  not  as  to  the  rest:  Adams  v.  Barry,  2  Coll.  290; 
Larh'fis  v.  Phipps,  W.  N.  (73)  207,  svp.  Form  11,  p.  1471 ;  and  see  Binns  v. 
Nichols,  2  Eq.  266.  And  although  tne  exor  has  died  without  paying  the 
legacy,  and  has  charged  his  realty  with  his  debts :  Piggott  v.  Jefferson,  12 
Sim.  26 ;  and  see  Briggs  v.  Wilson,  5  D.  M.  &  G.  12 ;  secus,  where  tibiere  is  an 
express  trust:  Thomson  v.  Eastwood,  2  App.  Ca.  215;  Ward  v.  Arch,  12  Sim. 
472  ;  Cresswell  v.  Dewell,  4  Giff.  460 ;  12  W.  R.  123  ;  until  after  1st  Jan.  1879 : 
see  37  &  38  V.  c.  57,  s.  10,  sup.  As  to  what  is  an  express  trust,  see  Thomson 
V.  Eastwood,  2  App.  Ca.  215  ;  ^  Barker,  svp,  ;  and  see  p.  1154,  sup. 

By  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  13, 
the  application  of  3  &  4  W.  IV.  c.  27,  s.  40,  was  extended  to  proceedings  to 
**  recover  the  personal  estate,  or  any  share  of  the  personal  estate,"  of  any 
person  dyin^  intestate.  The  section  is  retrospective,  and  therefore  the  right 
of  next  of  kin  to  general  admon  of  the  estate  of  an  intestate,  who  died  in  1848, 
was  barred  at  the  end  of  twenty-one  y^ars  from  the  death ;  but  as  regards 
particular  assets  there  is  no  *'  present  right  to  receive"  within  the  Act  until 
they  ha\e  been  actually  recovered  by  the  admor:  Be  Johnson,  Sly  v.  Blake,  29 
Ch.  D,  964 ;  but  part  payment  out  of  a  particular  asset  will  not  revive  the 
right  to  sue  for  general  admim :  S.  (7. 
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Legacies  charged  on  realty  subject  to  prior  cliarges  are  not  affected  by 
time  80  long  as  tnose  charses  subsist :  Faulkner  v.  Daniel^  3  Ha.  212 ;  and  in 
Bavenscro/t  v.  FrUby^  1  Coll.  16,  legacies  charged  on  realty  were  held  payable 
after  more  than  forty  years. 

The  statute  was  held  not  to  apply  to  lapse  of  time  after  the  Chief  Clerk's 
certificate  finding  the  legacies  due,  and  order  on  further  consideration  giving 
liberty  to  apply  for  payment :  Browse  v.  Spurgin,  5  Eq.  99. 

Wmle  the  same  person  was  exor  of  two  estates,  the  statute  did  not  run 
against  a  debt  due  from  one  estate  to  another :  Obee  v.  Bishop^  1  D.  F.  &  J. 
137;  6Jur.  N.  S.  10,  132. 

Bill  lay  by  devisee  of  mortgaged  estate  against  the  heir  for  exoneration 
thirty  years  after  testator's  decease,  but  two  years  only  after  the  personalty 
appeared  deficient :  Newhouse  y.  Smithy  2  Sm.  &  G.  344. 

I^ayment  of  interest  by  the  devisee  of  one  moiety  did  not  stay  the  statute 
as  against  the  devisee  of  the  other :  Dickenson  v.  feasdahj  1  D.  J.  &  S.  52 ; 
9  Jur.  N.  S.  60,  237. 

A  bond  with  penalty  being  an  interest-bearing  security,  where  money, 
liable  to  be  invested  in  interest-bearing  securities,  and  held  in  trust  for  the 
separate  use  of  a /erne  covert j  is  lent  by  trustees  to  her  husband  on  such  a 
bond,  non-payment  of  interest  while  tne  spouses  are  living  together  in  amity 
will  not  be  effectual  to  bar  the  debt  under  the  Civil  Prooeaure  Act,  1833 
(3  &  4  W.  IV.,  c.  42),  s.  5 ;  ^  Dixon,  Heynes  v.  />.,  (1900)  2  Ch.  661,  C.  A. 

Under  an  express  trust  some  c$,  q,  t,  were  not  barred  by  the  trustee 
paying  the  whole  rent  to  the  others:  Knight  v.  Bowyer,  2  D.  &  J.  421 ;  an 
express  trust  of  a  charge  is  as  much  saved  as  a  trust  of  the  land :  Burrowea 
Y.  Oore,  6  H.  L.  C.  907 ;  4  Jur.  N.  S.  1245 ;  and  see  Sturgis  v.  Morse,  3  D.  &  J. 
1 ;  BhwerY,  B.,  6  Jur.  N.  S.  33 ;  7  W.  R.  101. 

After  long  acquiescence,  account  of  rents  only  ran  from  time  of  filing  bill : 
Schroder  y.  8,,  18  Jur.  621 ;  or  for  six  years :  Thomson  y.  Eastwood,  2  App. 
Oa.  215. 


Section  V. — Qbnebal  Administration — ^Pukthkb 

Consideration. 

1.  Assets  Sufficient — Payment  of  Debis^  CostSy  Dutt/y  and  Legacies^ 

and  Division  of  Residue. 

This  action  coming  on  this  day  for  further  consideration  &o.  {Pre* 
liminary  part  from  Forms  1  and  2,  pp.  361,  362,  sup,). — Declaration 
of  right,  if  any ;  Let  the  Deft  J.  W.  on  or  before  &c.  lodge  in  Court, 
as  directed  in  the  Lodgment  and  Payment  Schedule  hereto  (£500),  by 
the  said  Master's  certificate  certified  to  be  the  balance  due  from  him  on 
account  of  the  testator's  personal  estate.  Tax  the  costs  of  the  Pit  and 
Deft  and  of  the  persons  attending  of  this  action,  the  costs  of  the  Deft, 
the  executor  and  trustee  of  the  testator  to  be  taxed  as  between  solicitor 
and  client,  and  to  indnde  any  charges  and  expenses  properly  incurred  by 
him  as  such  executor  and  trustee,  and  not  already  taxed  or  allowed, 
beyond  his  costs  of  this  action ;  but  in  taxing  the  said  costs  only  one  set 
of  costs  is  to  be  allowed  in  respect  of  each  share  of  the  testator's  estate. 
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and  the  taxing  master  is  not  to  allow  to  the  parties  repreeenting  any 
share  any  additional  costs  incurred  by  reason  of  such  share  having 
been  assigned  or  incumbered,  and  the  amount  to  be  allowed  in  respect 
of  the  costs  of  any  incumbered  share  is  to  be  applied  in  the  first  place 
in  or  towards  payment  of  the  ooste  of  assignees  or  mortgagees  of  such 
share  according  to  their  priorities ;  And  Let  any  costs  of  this  action 
properly  incurred  by  such  assignees  or  mortgagees  beyond  the  costs 
which  may  be  allowed  to  them  respectively  in  the  taxation  hereinbefore 
directed,  including  therein  any  costs,  charges  and  expenses  properly 
payable  to  such  assignees  or  mortgagees  by  virtue  of  their  mortgage 
securities,  be  also  taxed  by  the  taxing  master,  who  is  to  certify  out  of 
whose  share  such  additional  costs  are  payable  [if  ordered :  Discharge 
the  restraints  dated  the  9th  September  and  the  4th  May,  1899]  ;  And 
Let  the  funds  so  to  be  lodged  and  in  Court  be  dealt  with  as  directed 
in  the  schedules  hereto.  Liberty  to  apply  as  to  funds  carried  over  to 
account  of  X.  L.,  an  infant,  and  generally. 


LODGMSNT  AND  PaYHENT  SCHEDULE. 


In  the  High  Oourt  of  Justice, 
Chancery  Division, 


5th  Nov.  1900. 


Re  Smith,  Smith  v.  Wells,  1900.     S.     1001. 
Ledger  Credit,  said  action :  Personal  Estate  Accoimt. 

1.,— Lodgment, 


FariicxilAn  of  Fanda  to  be  Lodged. 

Person  to  make  the 
Lodjjment. 

Amounte. 

Money. 

Securitiea. 

Balance  mentioned  in  this  order 

The  Deft  J.  W 

500    0    0 

- 

II. — Payment. 
Punds  to  be  dealt  with.     Cash  to  be  lodged  as  above. 


Particfulan  of  Faymenta,  Truisf ezs,  or 

-  Payees,  Transferees,  or 

separate  Accounts. 

Amomxts. 

other  operations  ordered. 

Koney. 

Seenzttifli. 

* 

Carrv over caah  •••••••••• •••• 

Said  action.  (••••••• 

£      9.    d, 
500    0    0 
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Payme>t:  Schedule  I. 

In  the  Higli  Court  of  Justice, 

Chancery  Division.  5th  Nov.  1900. 

jRe  Smith,  Smith  Y.  Wells,     1900.     8.     1001. 

Ledger  Credit.  Said  action  * '  Proceeds  of  Sale  of  Testator's  Eeal  Estate." 

Funds  in  Court.    £1,200  New  Consols. 

£300  cash. 
£600  money  on  deposit. 


Farticulara  of  Payments,  Transfers, 
or  other  operations. 


The  restraints  dated  the  9th  Sept. 
1898,  and  4th  May,  1 899,  lequiriug 
notice  to  A.  B.  and  CD.,  are  hereby 
discharged  [or  A.  B.  and  C.  D.  re- 
ajpectively  named  in  the  restraints 
dated  the  9th  September,  1898,  and 
the  4th  May,  1899,  have  had 
notice]. 

Carry  over  money  on  deposit,  cash, 
and  New  Consols. 

Cany  over  any  interest  . . « 


Payees  and  Transferees 
or  separate  Accounts. 


Said  action 
Said  action. 


Amounts. 


Money. 


£      «.  d. 


900     0     0 


Securities. 


8,   d. 


1,200    0    0 


Payment  Schedule  II. 

In  the  High  Court  of  Justice, 

Chancery  Division.  5th  Nov.  1900. 

Re  Smith,  Smith  y.  Wells.     1900.     S.     1001. 

Ledger  Credit.    As  above. 

Funds  in  Court:     £5,000  New  Consols. 

3,000  Eupees  India  3  p.  c.  Loan  of  1896—1897. 

30  Grand  Eussian  Eailway  3  p.  c.  Bonds  (third  issue), 
1881,  numbered  11027  to  11056,  both  inclusive. 

250  Ordinary  £1  shares  fully  paid  in  Yickers,  Sons 
&  Maxim,  Ld.,  numbered  1286401  to  1286650,  both 
inclusive. 

£425  money  on  deposit. 

And  the  funds  carried  over  under  Lodgment  and 
Payment  Schedule  and  Payment  Schedule  I. 


Particulars  of  Payments,  Transfers,  or 

Payees  and  Transferees 
or  separate  Accounts. 

Amotints. 

other  operations. 

Money. 

Securities. 

Sell  sufficient  New  Consols,  with 
£1,826  cafh  and  money  on  deposit 
in  Court  and  to  be  carried  over,  to 
raise  £5,039  :  8^.  M, 

Out  of  proceeds  and  such  cash  pay 
the  creditors  of  the  testator  J.  S. 

Sell  residue  of  New  Consols  in  Court 
and  to  be  carried  over. 

Out  of  the  proceeds  pay  costs  of  Pits 
and  Def  ts  and  persons  attending  to 
be  taxed  under  this  order. 

Fay  duty  on  testator's  estate. 

Out  of  £600  principal  and  interest 
thereon  at  4  p.  c.  per  ann.  from 
the         day  of 

W.  T.  K.  of  &o... 

Q.T.of  &c 

The  official  liqui- 
dator of  the  A.  S. 
Co.,  Ld. 

£       9.     d, 

989     1     3 

1,016     7     6 
3,036    0    0 
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Fluticalus  of  Pftymenti,  T^Knsfcn,  or 
other  operfttioDS. 


Pay  duty  (if  anj)  pajable  on  legacy 

toW.  Y. 
Pay  lesidae  of  £600  and  interest .... 
[or  Pay  £5U0  principal  and  in- 
terest, ftc,  as  aboye,  subject 
to  duty  (if  any)]. 
[Similar  direetionM  in  ease  of 
other  leyaeiet]. 
Add  to  reaidae  of  proceeds  and  in- 
terest £300,  for  purpose  of  oom- 
putation,  divide  aggregate  into 
equal    thirds    and    apply    as 
follows : — 
Out  of  one- third  less  £150  {advanced 
to  A.  ^0— 

Pay 

Pay  costs  (if  any)  to  be  certified  as 

payable  out  of  share  of  A.  B. 

Pay  residue  of  such  one- third 

Out  of  one-third  less  £50  (advanced 

to  C.  D.)— 
Pay  costs  (if  any)  to  be  certified  as 

payable  out  of  share  of  C.  D. 

Pay  residue  of  such  one-third 

Out  of  one- third  less  £150  {advanced 

on   account    of  X,    X.,    retidtmry 

legatee)^ 
Pay  costs  (if  an  y)  to  be  certified  as 

payable  out  of  share  of  X.  L. 
CSflirry  oyer  residue  of  such  one- third. 


Sell  one  share  in  Vickers  k  Maxim, 

numbered  1286401. 

Transfer  India  Loan 

Deliyer  ten  Russian  Railway  Bonds, 

numbered  11027  to  11036,molu8iye 
Transfer    eighty  -  three    shares   in 

Vickers     i     Maxim,    numbered 

1288402  to  1286484,  indrndye. 
Pay  one-third  of  prooeeds  of  Mde  of 

share  in  Vickers  &  Maxim. 

Transfer  India  Loan 

Deliyer  ten  Russian  Railway  Bonds, 

numbered  1 1 037  to  1 1046,  indusiye. 
Transfer    eighty  -  three   shares    in 

Vickers     ft     Maxim,    numbered 

1286485  to  1286567,  inclusiye. 
Pay  one-third  of  proceeds  of  sale  of 

uiare  in  Vickers  &  Maxim. 
Carry  oyer  India  Loan . . .  • , 


Carry  oyer  ten  Russian  Railway 
Bonds,  numbered  11047  to  11056, 
indusiye ••..••..  ...... 

Carry  oyer  eighty-three  shares  in 
Vickers  &  Maxim,  numbered 
1286568  to  1286650,  indusive. 

Carry  oyer  one-third  of  proceeds  of 
sale  of  share  in  Vickers  ft  Maxim. 

Inyest  all  cash  and  interest  in  funds 
to  be  carried  oyer  and  accumulate 
in  (New  Consols). 


Payees  and  Tranifereea 
or  Mpuate  AoooantB. 


W.  Y.  {legatee). 


R.  S.  of  ftc,  mort- 
gagee of  A.  B.(r»- 
tiduary  legatee), 

ThesaidA.B.offtc. 


Amouiite. 


£     9.    d. 


130  12    6 


Bank  of  Scotland, 
assignees  of  C.  D. 
{reeiduary  legatee). 


Account  of  X.  L., 
an  infant,  bom 
the  day  of  , 
duty  pauL 


A.  B.  of  &o. 
The  same. 

The  same. 


The  same. 

Bank  of  Scotland. 
The  same. 

The  same. 


The  same. 

Account  of  X.  L., 
an  infant,  bom  on 
the  day  of  , 
duty  paid. 

Same  account. 
Same  account. 


Same  account. 


1,000  Ba. 


•  • 


1,000  Bs. 


1,000  Bs. 


N.B. — The  Paymaster  requires  full  particulars  of  the  numbers,  dates  of 
issue  (if  more  than  one),  and  rate  of  interest  in  the  case  of  bonds,  and  of  the 
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numbers  and  description  in  the  case  of  shares,  and  will  supply  the  necessary 
information  on  request  with  regard  to  securities  already  lodged. 

As  to  the  mode  of  lodging  the  securities  of  any  co.  not  established  in  the 
United  Kingdom,  or  shues  not  fuUy  paid,  see  note  to  S.  C.  E.  BE.,  r.  30, 
A,  P.,  Vol.  11.,  Pt.  ni. 


2.  Another  Form — Assets  sufficient. 

This  action  coming  on  this  day  for  further  consideration  {preliminary 
part  from  Forms  1  and  2,  pp.  361,  362,  sup.).  Declarations  of  right,  if 
any.  Direction  to  lodge  £500  balance  of  personal  estate  (Form  1,  sup,). 
Direction  to  tax  costs  (Form  1,  sup,  doum  to  words  '^  beyond  his  costs  of 
this  action").  Let  the  funds  to  be  lodged  and  in  Court  be  dealt  with, 
as  directed  in  the  schedules  hereto. — ^Liberty  to  apply. 


Lodgment  Aim  Payment  Schedule. 


In  the  High  Court  of  Justice, 
Chancery  Division. 


Date  of  Order,  —  day  of  —  18 — . 


A,  V.  B,     1898.     A.  1003. 
Ledger  Credit,  as  above.    Personal  Estate  Account. 


I. — Lodgment, 


Fwtaculan  of  Fonds  to  be  lodged. 

PenonB  to  make 
Lodgxaents. 

Axnotmte. 

Money. 

Seouritiei. 

Caah 

S.  T.  of  &o 

£     a.     d. 
600     0    0 

£     9,     d. 

U. — Payment, 
Funds  to  be  dealt  with.    Cash  to  be  lodged,  as  above. 


Farticiilan  of  Faymente,  Transfera, 

Payees  and  Transferees, 
or  separate  Accounts. 

Amounts. 

or  ottier  operatioiu  ordered. 

Money. 

Seoorities. 

Carry  over  oaah , 

A.  Y.  B.     1898    A. 
1008. 

£     8.     d. 
600     0    0 

£     9,    d. 

VOL.  n. 
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Payment  Schedttls  I. 


In  fhe  High  C!oart  of  JasticOi 
Ghancezy  DiyisioxL 


Date  of  Older,  —  day  of  —  18 — , 


A.  y.  B.    1898.    A.  1003. 

Ledger  Qredit.    Ajb  abore. 

£3,333 :  6  8. . .  .New  OonBoIs    . .  ) 


Funds  in  CSourt  .... 


£50  :  0  0. . .  .Money  on  deposit  >    In  Court. 
£35:0  0 Cash ) 


Funds  to  be  canied  oyer  as  directed  in  Schedule  I. 


Futionlara  of  FlaymentB,  Trsnif en, 
or  other  openttuma  ordered. 


Sell  New  GonsoLi. 


Pay  ooeta  to  be  taxed  wider  this 
order. 

Paj  £417 :  12«.  6i/.  together  with  in- 
terest on  £400,  part  thereof  at  the 
rate  of  4  p.  c.  per  ann.  from  the 
—  day  of  —  \£itU  of  the  Master' $ 
eert\fieate']. 

Pay  £17 : 1«.  9i.  together  with  inte- 
rest on  £16,  part  thereof  as  above. 

Pay  duty  on  testator's  estate. 


Pay  or  invest  the  following  legacies, 
together  with  interest  thereon  at 
4  p.  c.  per  ann.  from  the  —  day 
of  — ,  18 — ,  subject  to  duty  (if  any) . 

Pay  £200  and  interest  as  above 


Invest  £100  and  interest  as  above, 
less  duty,  and  accumulate  in  New 
Consols. 

Divide  residue  of  funds  in  Court  and 
interest  into  equal  19ths,  and 
apply  as  follows : — 


Payees  end  Traosf  erees, 
or  sepeiate  Aoooonts. 


C.  D.  of  &c. 


E  F.  of&o. 


Axnonnts. 


£    «.   d. 


Beoozities. 


Pay  l-19th 

Cany  over  5-19ths 


A.  B.  of  &c. 


Account  of  G.  H.,  an 
infant,  duty  paid. 


J.  K.  of  &c. 

The  account  of  A .  for 
life  with  remain- 
ders over. 


£      «.  d, 
8,333    6    8 
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Piartacalan  of  Fayments,  Tranof  en, 

FiftTees  and  Transf ereen, 
or  separate  AcooimtB. 

Amoiuits. 

or  other  opentiozu  ordered. 

MoiMy> 

BecaritieB. 

Diyide  10.19thB  into   eight   equal 
ahares. 
Pay  one  share  • , , 

P.  Q.  of  &c. 

A.  C.  K.  of  &c.,  wife 

of  W.T.K,onher 

separate  receipt. 
P.  B.  B.  of  &c.,  in 

right  of  his  wife 

B.B. 
K.  F.  of  &c.,  spinster. 

C.  C.  M.  D.  of  &o. 

H.  S.  and  J.  K.  trus- 
tees of  an  indenture 
oi  settlement  dated 
&c.  fmade  on  the 
mamage  of  X.  and 

T.). 

I.  J.  and  K.  L.,  trus- 
tees of  the  will  of 
B.  L.,  deceased. 

H.  a.  S.  of  &c. 

£   «.  d. 

£      «.     d. 

Pay  three  eharee    •  •  • .  • 

Pay  three  aharee 

Pay  one  share  •  • .  • ••.•.. 

Add  for  purpose  of  oompntation  to 
residae  of    funds  in  Court  and 
any  interest  £375 :  10«.  dd.  {total 
ofadvaneet). 

Divide   aggregate  into  four  equal 
parts. 

Out  of  residue  of  funds  and  interest — 
Pay  l-4th,  less  £200 

Payl-4th    

Payl-4ih    

Pay  l-4th,  less  £175 :  10«.  0(7. ... . 

FjLymbnt  Sghedttlb  n. 

In  the  High  Court  of  Justice; 

Ghanoery  Diyision. 

Date  of  Order,  —  day  of  —  18—. 

A.  V.  B.     1898.    A.  1003. 

Ledger  Credit,  as  above.    The  aocotint  of  A.  for  life,  with  remainders 
over. 

Funds  to  be  dealt  with.    Funds  to  he  carried  over  as  directed  in 
Sched.  I. 


Futiccdazi  of  Fayments,  Traiuf en^ 

FiayeeB  and  Tnmsf erees 
or  separate  Acooxinte. 

Amounts. 

or  other  operatioiis  ordered. 

Beooritiee. 

LiTeit  funds  in  India  £8  p.  c.  Stook 

Pay  interest  as  it  accrues  on  such 
stook  during  life  of  payee  or  further 
order. 

A.  of  &c.,  widow. 

£   8,    d. 

£    i,   d. 

5d2 
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3.  Assets  deficient — Sak  of  Realty. 

[Preliminary  part^  Form  1,  p.  861.] — DntBonoirs  for  tazation, 
payment  of  costs  and  application  of  personal  estate  and  apportion- 
ment of  residue  and  proceeds  of  any  real  estate  sold  [Forms  1 — 7, 
pp.  1443 — 1451].  If  real  estate  not  directed  to  he  eold  under  oriyinal 
jtuiymenty  And  it  appearing  that  the  testator's  personal  estate  will 
not  be  sufficient  for  the  payment  of  the  testator's  debts  and  funeral 
expenses  (and  legacies  charged  on  or  payable  out  of  his  real  estate), 
together  with  the  subsequent  costs  of  this  action,  Let  the  following 
further  enquiries  and  accounts  be  made  and  taken,  namely  [ineert 
Inquiry  6,  if  neceseary.  Account  7,  Inquiry  8,  Account  9,  Inquiry  10, 
from  Form  4,  eup.  p.  1467] ;  Let  a  sufficient  part  of  the  testator's  real 
estate  to  make  good  the  deficiency  of  his  personal  estate,  or,  if 
necessary,  the  whole  of  such  real  estate  be  sold,  &c.  [Form  7,  p.  1469]. 
Adjourn  further  consideration,  &c. 

If  the  realty  or  a  sufficient  part  has  been  sold,  the  assets  will  be  first 
applied  as  in  a  creditor's  action  (Form  14,  eup,  pp.  1454  et  seq.),  and  then  in 
payment  of  the  legacies,  payable  out  of  realty  (see  Form  1,  sup,  p.  1489), 
and  the  surpltLS,  if  any,  subject  to  legacy  or  succession  duty,  paid  over  to 
the  persons  entitled  to  the  realty,  or  earned  to  their  separate  accounts  (and 
see  Form  14,  pp.  1454  et  seq,)^  according  to  what  remaios  to  be  done  in  the 
action. 


4.  Declaration  as  to  right  to  Interest  on  Legaey  to  Infant^  applicable 

for  Maintenance, 

Declabb  that  according  to  the  true  construction  of  the  said  will  the 

legacy  of  £ in  the  summons  mentioned  bequeathed  to  the  infant 

Deft  carries  interest  at  the  rate  of  (four)  p.  c.  per  ann.  from  the 
date  of  the  death  of  the  said  testator,  so  long  as  the  same  forms  part, 
of  the  estate  of  the  said  testator,  and  that  the  said  interest  is  ap- 
plicable for  the  maintenance  of  the  infant  Deft. — See  Re  Moody^ 
Woodroffe  v.  Moody,  Kekewich,  J.,  7  Not.  1894,  B.  0.  345,  (1895) 
1  Ch.  101. 

For  declarations  as  to  accumulating,  and  interests  vesting,  subject  to 
letting  in  future  children,  see  Ellis  y.  Maxwell ,  12  Beav.  112. 

For  declaration  as  to  legacies  charged  on  realty  vesting,  and  direction  to 
raise  money  by  mortgage  or  sale,  see  Salisbury  v.  Petty,  3  Ha,  94. 


5.  Rringing  Advances  into  Hotchpot. 

[See  Payment  Schedule,  Form  No.  50,  p.  221,  and  Forms  1  and  2, 

sup.'] 

Where  it  is  probable  that  any  of  the  legatees  have  received  advances  in 
excess  of  their  shares,  the  residue  should  m  apportioned  in  Chambers. 

Where  the  apportionment  is  to  be  made  at  Chambers,  the  Payment  Schedule 
will  simply  direct  payment  of  the  amounts  to  be  mentioned  in  the  Master's 
certificate  to  the  persons  to  whom  the  same  shall  be  certified  to  be  payable, 
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For  an  instanoe  of  apportionment  between  capital  and  income  with  ]iotoh-> 
pot  proyisions,  see  Adcroyd  v.  Ackroyd,  M.  R.,  10  June,  1874,  A.  2005 ; 
J3.  CC,  18  £q.  313,  pp.  868  and  875,  4th  Edit.,  Seton. 


6.  Directions  as  to  Costa  where  Shares  incumbered — One  Set  to  be  . 

alhiced  in  respect  of  each  Share, 

Tax  the  costs  of  the  Pits  and  the  Defts,  and  of  the  said  persons 
having  liberty  to  attend  the  proceedings  of  this  action  [7/*  «o,  as 
between  sob  and  cHent],  including  in  the  costs  of  the  pits  any  charges 
and  expenses  properly  incurred  by  them  as  trustees,  etc.,  beyond  their 
costs  of  this  action ;  but,  in  taxing  the  said  costs,  not  more  than  one 
set  of  costs  is  to  be  allowed  in  respect  of  each  tenth  share  of  the 
testator's  estate,  and  the  taxing  master  is  not  to  allow  to  the  parties 
representing  any  share  any  additional  costs  incurred  by  reason  of  such 
share  having  been  assigned  or  incumbered,  and  the  amount  to  be 
allowed  in  respect  of  the  costs  of  any  incumbered  share  is  to  be 
applied  in  the  first  place  in  or  towards  payment  of  the  costs  of  the 
assignees  or  mortgagees  of  such  share,  according  to  their  priorities. 
And  Let  any  costs  of  this  action  properly  incurred  by  the  assignees 
and  mortgagees  of  the  shares  of  the  said  E.  B.  and  0.,  or  by  the 
said  E.,  beyond  the  costs  which  may  be  allowed  to  them  respectively 
on  the  taxation  hereinbefore  directed,  including  therein  any  costs, 
charges,  and  expenses,  properly  payable  to  such  mortgagees  by  virtue 
of  their  several  mortgage  securities  be  taxed  by  the  taxing  master, 
who  is  to  certify  out  of  whose  shares  such  additional  costs  are  pay- 
able. And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. 


Payment  Sohzduls. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Thomson  Y,  Wingrove,     18 — . 

Ledger  Credit.    Ab  above. 

Funds  in  Court.    £3,000  New  Consols. 

£60  Cash. 


23rd  March,  1877. 
T.    801. 


FUticfuUn  of  Fbyments,  Transf ersi 

Fftyees  and  Traiuf erees, 
or  separate  Acooonts. 

Auonnti. 

or  other  operatioiw  ordered. 

Money. 

Securities. 

Sell  New  Ckmaols 

£  9,  d. 

£     9.   d. 

8,000    0    0 

Oat  of  prooeeda  and  cash — 
Pay  oosta  to  be  taxed  under  this  order 
Pav  dutv 

A  mj    www^  ••   ••.•••    •...■•    ••••••   •••• 
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Fturticolara  of  FaynMnts,  Tnuiif en, 
or  oUker  operationa  ordered. 


Divide  reddae  of  funds   into  equal 
tenths. 
Pay  one-tenth  (unineumbered  iharea) 
to  each   of   the   following   per- 
sons  


Out  of  one-tenth  f  J2.'f  ihat'e) — 
Pay  £337,  togeuier  with  suhsequent 
interest  on  £330  mt  the  rate  of 
p.  0.  per  ann.  from  the  —  day 
of—. 


Thereout  also  paj  the  additional  oosts, 
if  any,  certified  to  be  payable  to  the 
said  S.  U.  Insuranoe  Co. 


Out  of  the  residue — 
Pay  £58  :  16».  oertified  to  be  due  to 
A.  together  with  subsequent  in- 
terest on  £55  part  thereof  at 
the  rate  of  p.  c.  per  ann.  from 
the  —  day  of  — ,  and  the  addi- 
tional costs,  if  any,  of  the  said 
A.  certified  to  be  payable  out  of 
such  last-mentionea  share. 


If  such  residue  shall  be  insufficient — 
Pay  such  residue 


Out  of  the  residue,  if  any,  of  the  said 
last-mentioned  one-tenth — 
Pay  tiie  additional  oosts,  if  any,  of 
the  Deft  G.  W.  to  be  oertified  to 
be  payable  out  of  the  share  of  the 
saidR. 


If  such  residue  shall  be  insufficient — 
Pay  the  whole  of  such  residue  in 
part   satisfaction   of    such   last- 
mentioned  oosts. 
Pay  ultimate  residue,  if  any,  of  the 
said  one-tenth. 

[^Similar  directiont,  mutatis 
mutandis,  as  to  the  remaining  two 
incumbered  tenth  sharee."] 


Payees  and  lYaiuf  ereee, 
or  eepaiate  Aooounte. 


Amomtai 


Money. 


£    t.  d. 


A.  B.  of  — . 
C.  D.  of  -. 
E.  F.  of  — . 
G.  H.  of  — . 
I.  K.  of  — . 
Ii.  M.  of  — . 
N.  O.  of  — . 

P.  TheSecretaryof 
the  S.n.  Insurance 
Co.  in  satisfaction 
of  their  mortgage 
security  in  the 
Master's  certifi- 
cate mentioned. 


A.  of  — . 


The  same  in  part 
satisfaction  oi  the 
amount  due  to 
him. 


Deft  G.  W.  as  as- 
signee of  the 
share  of  B. 


£    t.    d. 


—See  Thomson  v.  Wingrove,  V.  C.  M.     23  March,  1877.     B.  1313. 
N.B. — ^This  Form  has  been  redrawn  to  suit  S.  C.  F.  B. 
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7.  Priority  of  Incumbrances  on  Shares  declared — Costs 

apportioned  on  two  Funds. 

Special  directions  for  taxation  of  costSi  certain  shares  being  in- 
onmbered. — "  And  Declare  that,  as  between  the  Defts  L.,  G.,  and  V., 
the  respective  mortgagees  &c.,  on  the  share  of  C,  one  of  the  children 
of  the  testator,  the  Deft  L.  is  entitled,  in  the  first  place,  to  be  paid  the 
amount  due  to  her  in  respect  of  the  mortgage  debt  and  interest  in 
the  Master's  certificate,  dated  &c.,  mentioned  (including  such  costs,  if 
any,  as  pursuant  to  the  declarations  and  directions  hereinbefore  con- 
tained, are  to  be  added  to  such  debt),  out  of  the  1-1 1th  share  of  C, 
in  so  much  of  the  £4,850  Consols  in  Court  &c.  as  arises  from  the 
purchase-money  of  the  D.  farm ;  And  that  the  Deft  G.  is  entitled,  in 
the  second  place,  to  be  paid  the  amount  due  to  him  in  respect  of  his 
mortgage  debt  and  interest  &c. ;  And  that  the  Deft.  Y.  is  entitled,  in 
the  third  place,  to  be  paid  the  amount  due  to  him  in  respect  of  his 
mortgage  debt  and  interest  &c. ;  But  as  to  the  1-1 1th  share  of  the  said 
C.  in  BO  much  of  the  said  anns  and  cash  as  arises  from  the  purchase- 
money  of  the  residuary  real  estate  of  the  testator,  Declare  that  the 
said  Defts  are  entitled  to  be  paid  thereout  in  the  manner  following, 
that  is  to  say,  the  Deft  Y.  in  the  first  place,  the  Deft.  L.  in  the  second 
place,  and  the  Deft  G.  in  the  third  place;  And  it  appearing  that 
£555  Cons.,  part  of  the  said  £4,350  Cons.,  is  the  amount  purchased 
with  the  proceeds  of  the  sale  of  the  testator's  residuary  real  estate 
and  the  interest  accumulated  thereon;  And  that  £3,795  Cons.,  the 
residue  of  the  said  £4,350  Cons.,  is  the  amount  purchased  with 
the  proceeds  of  the  D.  farm,  and  the  interest  accumulated  thereon ; 
Let  the  taxing  master  apportion  all  the  costs  that  shall  be  ascertained 
to  be  payable  out  of  the  testator's  estate,  between  the  respective 
amounts  to  arise  by  the  sales  of  the  Consols  directed  by  the  schedules 
hereto  in  proportion  to  such  amounts,  and  certify  the  proportions  of 
such  costs  properly  payable  out  of  the  proceeds  of  the  sale 
directed  by  Schedule  1  and  out  of  the  proceeds  of  the  sale  directed  by 
Schedule  2  ;  And  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the 
said  schedules ;  And  Let  the  taxing  master  certify  the  proportions  to 
be  paid  out  of  the  money  to  arise  by  the  sale  of  the  said  £555  Cons., 
and  out  of  the  money  to  arise  by  the  sale  of  the  said  £3,795  Cons., 
respectively. — And  Let  the  taxing  master  tax  the  costs  of  any 
of  the  mortgagees  &c.,  on  the  respective  shares  of  the  testator's 
estate  whose  mortgagors  &c.  are  parties  to  this  action,  and  certify  the 
amount  thereof,  and  of  the  taxed  costs  of  any  of  the  mortgagees  &c.  that 
may  not  be  allowed  as  against  the  testator's  estate,  and  apportioned 
and  paid  thereout  under  the  directions  hereinbefore  contained ;  And 
Let  the  several  amounts  of  such  costs  be  added  to  the  amounts  due  to 
the  said  mortgagees  &c," 

[Payment  Sghedtti^. 
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Payment  ScheditiiB  I. 


In  the  High  Oourt  of  Justice, 
Chancery  Division. 


Date  of  Older,  Ist  May,  1856. 
Lee  v.  Hewlett 


Ij^dgeir  Credit.    As  above. 

Funds  in  Oourt.     £4,350  New  Consols. 


Flutioalan  of  nayinfliiti,  TVanafen, 
or  other  oporatioiiB  ordend. 


Cany  oyer  New  Consols 
Sell  New  Consols  » 


Out  of  proceeds — 

Pay  proportion  of  oosts  to  be  certi- 
ned  as  properlj  payable  oat  of 
the  prooeeds  of  tnis  sale. 

Pay  duty. 

Diyide  reeidae  of  fond  in  Conrt  into 
eqnal  eleyenths. 

Out  of   1-llth  (being  the  share  of 

In  the  first  place— 

Pay  £ — ,  togfether  with  subse- 
quent interest  on  £ — ,  at  the 
rate  of  4  p.  o.  per  ann.  from 
the  —  day  of  — . 

Thereout   also   pay   additional 
oosts  (if  any)  citified  to  be 
payable  to  the  Deft  L. 
In  the  second  place — 

Pay  £ — ,  together  with  subse- 
quent interest  on  £ —  at  the 
rate  of  £5  p.  c.  per  ann.  from 
the  —  day  of  — . 

Thereout   iJso   pay    additional 
costs  (if  any)  certified  to  be 
payable  to  the  Deft  G. 
In  the  third  place — 

Pay  £ — ,  together  with  subse- 
quent intoreet  on  £ —  at  the 
rate  of  £5  p.  o.  per  ann.  from 
the  —  day  of  — . 

Thereout  also  pay  additional 
costs  (if  any)  certified  to  be 
payable  to  the  Deft  V. 

Pay  residue  of  such  1-llth 

[Similar  dirtetions,  mutatis 
mutandis,  for  payment  of  other 
incumbered  eharet,'] 

Payl-llth 

[Similar  directions  for  payment 
of  unincumbered  tharee.'] 


Pbyees  and  Tranif ereea 
or  sepaiate  AoooudIb. 


The    residuary   real 
estate. 


AmoontL 


"iSffoof. 


£    t.  d 


DeftL. 


Deft  a. 


DeftV. 


C.  of—. 


D.  of  — . 


£     8.   d. 
655    0     0 

3,795    0    0 
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Payment  Schedule  U. 

In  the  High  Court  of  Justice, 

ChanceTj  Division.  Date  of  Order,  1st  May,  1856. 

Lee  y.  HowletL 
Ledger  Credit.    As  above.    The  residuary  real  estate. 

Funds  to  be  dealt  with.     £555  Consols,  to  be  carried  over  under 
Schedule  I. 


PlBitiealars  of  Fbyments,  Traaif en, 
or  oUier  oxwratiozu  ordered. 


Bell  New  ConfloU 


Out  of  prooeeds — 

Fay  proportion  of  oosts  to  be  oerti- 
ned  as  payable  out  of  the  pro- 
oeeds of  this  sale. 

Pay  duty. 

Divide  residue  of  fund  in  Court  into 
equal  elevenths. 

Out  of  1-llth  (being  the  share  of 

CO- 

In  the  first  plaoe — 

Pay  £ — ,  togpether  with  subse- 
quent interest  on  £ —  at  the 
rate  of  £5  p.  c.  per  ann.  from 
the  —  day  of  — . 

Thereout   also   pay   additional 
costs  (if  anv)  certified  to  be 
payable  to  the  Deft  V. 
In  the  second  place — 

Pay  £ — ,  together  with  interest 
on  £ —  at  the  rate  of  £5  p.  o. 
per  ann.  from  the  —  day  of  — , 

Thereout   also   pay   additional 
costs  (if  anv)  certified  to  be 
payable  to  the  Deft  L. 
In  the  third  place — 

Pay  £ — ,  togpether  with  interest 
on  £ —  at  the  rate  of  £5  p.  o. 
per  ann.  from  the  —  diy  of  — . 

Thereout  also  pay  admtional 
costs  (if  any)  certified  to  be 
payable  to  the  Deft  G-. 

Pay  residue  of  such  1-llth  .....••• 
[^ffere  follow   similar    directions 
mutatiB  mutandis  for  payment  of 
other  incumbered  ehares."] 

Pay  1-llth 

[Sere  follow  similar  directions  for 
payment  of  unincumbered  shares.'] 


Payees  and  Transferees 
or  separate  Aooounts. 


.  *  •  • 


DeftV. 


DeftL. 


Deft  a. 


0.  of  — . 


D.of— . 


Amoxmts. 


Money. 


£    8.   d. 


SeeuritieB. 


£     s.  d, 

665    0    0 


-^BeeLee  v.  Howleit,  V.-C.  W.,  11  May,  1856,  B.  1033  ;  2  K  &  J.  1531. 
N.B.-— This  Form  has  been  re-drawn  to  suit  S.  G.  F.  EB. 
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8.  Declaration  against  preferring  Creditors, 

Declabb  that  the  assets  of  the  above-named  intestate,  F.  A«  H., 
deceased,  available  for  the  payment  of  his  debts  ought  to  have  been 
apportioned  by  the  Deft,  M.  E.  H.,  the  administratrix,  rateably 
between  the  specialty  creditors  and  the  simple  contract  creditors  of  the 
intestate,  and  that  the  said  Deft  was  not  entitled  to  apply  in  payment 
of  any  simple  contract  debts  any  part  of  the  estate  apportioned  to  the 
pajrment  of  the  specialty  debts  of  the  intestate. — See  Re  Hankey^ 
Smith  V.  H.,  North,  J.,  25  Jan.,  1899,  A.  453,  (1899)  1  Ch.  641. 


9.  Personal  Estate  Deficient — Mortgages  charged  on  whole  of  Real 
Estate,  certain  Freeholds  having  been  sold  to  provide  for  De^ 
ficiency — Freeholds  specifically  devised  free  from  Mortgage  to 
contribute — Special  Form  for  Distribution  of  Assets. 

Tax  costs  of  Pits  and  Defts  of  second  above-mentioned  action :  Re 
E.  W.  V.  E.  1890,  E.  131 ;  And  it  appearing  by  the  said  Master's 
certificate  that  the  deficiency  of  the  said  testator's  personal  estate  not 
specificaUy  bequeathed  for  the  pajrment  of  the  debt  and  costs  referred 
to  in  the  said  order,  amounted  to  the  total  sum  of  £919  :  Os.  lid.,  and 
that  the  said  sum  of  £919  :  0«.  lid,  has  been  paid  out  of  the  sum  of 
£1,311  :  lis.  Id.,  the  balance  of  the  purchase-money  of  the  freehold 
houses  [^describing  them']  after  the  mortgages  had  been  paid  off  and 
discharged,  which  sum  on  the  27th  May,  1898,  was  paid  into  Court  to 
the  credit  of  the  second  mentioned  action  pursuant  to  the  direction  of 
the  Judge  in  that  behalf,  and  that  there  is  now  remaining  in  Court  to 
the  said  credit  the  sum  of  £377  :  IQs.  2d.  New  Consols  and  £10 :  0<.  %d, 
cash ;  And  it  also  appearing  from  the  said  certificate  that  the  said  mort- 
gages were  charged  on  the  whole  of  the  testator's  real  estate,  this  Court 
doth  declare  that,  according  to  the  true  construction  of  the  testator's 
will,  the  freehold  properties  [describing  them]  specifically  devised  by 
the  testator's  will  free  from  mortgage  ought  to  contribute  towards  making 
good  the  said  deficiency ;  And  it  appearing  from  the  said  certificate 
that  a  balance  of  £20  :  10«.  Ad.  is  due  from  the  Defts  C.  E.  and  T.  E.  £. 
in  respect  of  rents  and  income  of  certain  premises  therein  men- 
tioned. It  is  ordered  that  the  last-named  Defts  be  at  liberty  to  retain 
the  said  balance  in  their  hands  on  account  of  their  costs  of  the  action 
hereinbefore  directed  to  be  taxed,  and  the  taxing  master  is  to  certify 
the  balance  of  the  costs  of  the  said  Defts;  And  it  appearing  from 
the  said  certificate  that  a  balance  of  £34 :  12;.  Id.  is  due  to  the  Defts 
C.  E.  and  T.  B.  E.  in  respect  of  the  rents  and  income  of  the  leasehold 
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premises  [deBcrilnng  them]  since  tlie  death  of  tlie  testator's  widow  down 
to  the  26th  March,  1898,  and  that  a  balance  of  £57  :  10«.  lOc^.  is  due 
irom  them  in  respect  of  such  rents  and  profits  accrued  subsequently 
to  the  26th  March,  1898,  It  is  ordered  that  the  said  Defts  G.  E. 
and  T.  E.  E.  be  at  liberty  to  set  off  the  said  balance  of  £34  :  12«.  Id, 
in  part  payment  against  the  balance  of  £57:  lOf.  lOd,]  And  it  is 
ordered  that  the  said  Defts  0.  E.  and  T.  E.  E.  do,  within  seven 
days  after  service  of  this  order,  pay  so  far  as  not  already  paid  the 
balance  of  £22 :  18«.  Zd,  remaining  due  from  them  after  such  set-o£E 
to  the  Pits  C.  J.  W.  and  M.  A.  D.  in  further  part  payment  of  their 
respective  annuities  of  £25  each ;  And  it  is  ordered  that  the  said  Defts 
C.  E.  and  T.  E.  E.  do  apply  the  rents  and  income  of  the  said  lease- 
hold premises  from  the  foot  of  the  account  upon  which  the  said  sum 
of  £57  :  10«.  10 J.  is  due,  so  far  as  necessary  in  keeping  down  the  said 
annuities  and  pay  any  balance  of  such  rents  and  income  to  the  Deft 
W.  E. ;  And  It  also  appearing  from  the  said  certificate  that,  having  re- 
gard to  the  said  declaration,  the  devisees  and  legatees,  their  assignees  or 
incumbrancers  of  the  freehold  messuages  [describing  thern]  and  the  lease- 
hold and  other  personal  properties  specifically  devised  and  bequeathed 
by  the  testator's  will,  ought  to  contribute  towards  payment  of  the 
deficiency  of  the  said  sum  of  £919  :  0«.  llc^.,  and  the  certified  balance 
after  the  aforesaid  credit  of  the  costs  hereinbefore  directed  to  be  taxed 
in  the  sums  of  cash,  and  the  proportion  of  the  said  certified  balance  of 
costs  when  taxed  set  opposite  to  their  respective  names  in  the  order 
schedule  hereto ;  And  it  also  appearing  from  the  said  certificate  that 
there  is  due  to  the  Defts,  0.  E.  and  T.  E.  E.  and  E.  G.  E.,  out  of  the 
said  sum  of  £1,311 :  14«.  \d,  the  sum  of  £413 :  8«.  IJ.,  It  is  ordered 
that  the  last-named  Defts  be  at  liberty  to  retain  the  sum  of  £59  :  6«.  \d, 
mentioned  in  the  said  order  schedule  in  part  payment  of  the  said  sum 
of  £413 :  8^.  Id, ;  And  it  also  appearing  from  the  said  certificate 
that  there  is  due  to  the  Fit  W.  W.  W.,  out  of  the  said  sum  of 
£1,311  :  14«.  Idf.,  the  sum  of  £151  :  6«.  5J.,  being  three-fifths  of 
£252  : 4«.  Odf.,  and  to  the  Deft  K.  W.  the  sum  of  £50 :  8f.  lOJ., 
and  to  the  Deft  F.  E.  E.  the  sum  of  £50 :  8f.  9e/.,  being  respectively 
one-fifth  of  the  said  sum  of  £252  : 4«.  Oc^.,  It  is  ordered  that  the  Fit 
W.  W.  W.  be  at  liberty  to  retain  the  sum  of  £107: 15*.  7rf.,  being 
three  equal  fifth  parts  of  the  sum  of  £179  :  12«.  Id,  mentioned  in  the 
said  order  schedule  in  part  payment  of  the  said  sum  of  £151  :  6*.  bd. ; 
And  It  is  ordered  that  the  Defts,  K.  W.  and  F.  E.  E.  respectively,  be 
at  liberty  to  retain  the  sums  of  £35 :  18*.  6  J.  and  £35  :  18*.  6(/.,  being 
respectively  one-fifth  of  the  two  other  sums  of  £179:  12«.  Id,  men- 
tioned in  the  said  order  schedule,  in  part  payment  of  the  sums  which 
are  respectively  due  to  them  as  aforesaid ;  And  It  also  appearing  from 
the  said  certificate  that  there  is  due  to  the  Deft  W.  E.  and  his  children 
(if  any)  out  of  the  said  sum  of  £1,31 1 :  14*.  Id,  the  sum  of  £265 :  4«.  Od,, 
It  is  ordered  that  the  Deft  W.  E.  be  at  liberty  to  set  off  the  sum  of 
£38  : 0«.  10  J.  mentioned  in  the  said  order  schedule  in  part  payment 
against  the  said  sum  of  £265  :  4«.  Od, ;  And  It  also  appearing  from  the 
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said  certificate  that  there  is  due  to  the  Deft  W.  E.  out  of  the  said  Bum 
of  £1,311 :  14«.  Id.  the  sum  of  £258 :  14<.  Oc/.,  It  is  ordered  that  the 
Deft  W.  E.  be  at  liberty  to  set  off  the  sum  of  £223  :  11<.  Ud.  in  part 
payment  of  such  sum,  and  to  set  off  £35  :  2<.  \d.  the  balance  of  auch 
sum,  in  part  payment  of  the  proportion  of  costs   to  be   paid   by 
him ;  And  it  also  appearing  from  the  said  certificate  that  there  is  due 
to  the  Defts  0.  E.  and  T.  E.  E.  as  trustees  of  the  testator's  will  in 
trust  for  the  Deft  O.  E.  out  of  the  said  sum  of  £1,311 :  14«.  Id.  the 
sum  of  £122  :  As.  Od.,  It  is  ordered  that  the  Defts  G.  E.  and  T.  B.  £. 
be  at  liberty  to  set  off  the  sum  of  £100  :  Os.  Sd.  mentioned  in  the  said 
order  schedule  in  part  payment  of  such  sum,  and  to  set  off  £22  :  3t.  9d.^ 
the  balance  of  such  sum,  in  part  payment  of  the  proportion  of  costs 
to  be  paid  by  them  under  this  order;  And  It  is  ordered  that  the 
several  persons  next  hereinafter  named  do,  within  fourteen  days  after 
filing  of  the  taxing  master's  certificate,  lodge  in  Court,  as  directed 
by  the  Lodgment  and  Payment  Schedule  hereto,  the  sums  of  cash 
and  the  proportions  of  the  said  balance  of  costs  next  hereinafter 
appearing  after  their  names  (the  said  sums  of  cash  and  proportions  of 
balance  of  costs  being  the  amounts  due  from  the  parties  making  such 
lodgments,  having  regard  to  the  respective  values  of  the  several  pro- 
perties certified  to  have  been  devised  and  bequeathed  to  the  said 
parties)  that  is  to  say :— The  Deft  G.  E.  £64  :  lU.  Id.  and  -070239  of 
balance  of  costs;  the  Pit  W.  W.  W.  three-fifths  of  '195451  of  balance 
of  costs;  the  Deft  K.  W.  (wife  of   F.  W.)  one-fifth  of   -195451  of 
balance  of  costs;  the  Deft  F.  E.  E.  one-fifth  of  -195451  of  balance  of 
costs ;  the  Deft  W.  E.  '243292  of  balance  of  costs,  less  the  said  sum 
of  £35  :  28.  Id. ;  the  Defts  G.  E.  and  T.  B.  E.  -108824  of  balance  of 
costs,  less  the  said  sum  of  £22 :  Ss.  9d. ;  the  Deft  W.  E.,  in  the  event 
of  £258  :  lis.  Od.  exceeding  in  amount  259  parts  of  the  sum  ordered 
by  the  Payment  Schedule  hereto  to  be  divided  into  1,311  parts,  the 
amount  of  such  excess ;  the  Defts  G.  E.  and  T.  B.  E.  (as  trustees  of 
the  testator's  will  in  trust  for  the  Deft  O.  E.),  in  the  event  of 
£122  :  4s.  Od.  exceeding  in  amount  122  of  the  said  1,311  parts,  the 
amount  of  such  excess ;  the  Pit  M.  A.  D.  and  the  Defts  M.  L.  D.  and 
E.  M.  E.  (wife  of  F.  E.)  £147 :  I5s.  Id.  and  -160769  of  balance  of 
costs;  and  the  Pit  G.  J.  W.  £106 :  Ss.  Id.  and  -115504  of  balance  of 
costs ;  And  Let  the  funds  in  Gourt  and  so  to  be  lodged  be  dealt  with 
as  directed  in  the  said  Lodgment  and  Payment  Schedule,  the  sum  of 
£657  :  17 s.  6d.  therein  mentioned  being  the  total  of  the  said  sums  of 
£59  :  6*.  Id.y  £107  :  15*.  7d.y  £35  ;  18*.  6df.,  £35  :  18*.  6rf.,  £38 :  0*.  lOrf., 
£258  :  14*.  Od.,  and  £122  :  4*.  Od. ;  And  in  default  of  any  of  the  lodg- 
ments hereinbefore  directed  being  made,  any  of  the  persons  interested 
are  to  be  at  liberty  to  apply  to  have  any  sum  as  to  which  such  default 
shall  have  been  made,  together  with  the  costs  of  such  application,  and 
of  the  mortgage  or  charge  hereinafter  mentioned  raised  by  a  mort- 
gage of  or  charge  upon  the  share  under  the  testator's  will  of  the 
person  or  persons  making  such  default ;  And  any  of  the  parties  are 
to  be  at  liberty  to  apply  generally  as  they  may  be  advised. 
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1 


The  Ordeb  Schedule. 


ITames  of  Fenona  to 
make  Riyments. 


The  DeftB  C.  E.» 
1.  R.  £.|  and 
£•  G.  £. 


The  Deft  C.E 


The  Pit  W.  W.  W. . 


The  Deft  K.W.  (wife 
of  F.  W.) 


The  Deft  F.E.E... 


The  Deft  W.  E. 


The  Deft  W.  E. 


The  Delta  C.  E.  and 
T.  B.  E.  as  trus- 
tees of  the  testa- 
tor's will,  in  trust 
for  the  Deft  G.  E. 


The  Pit  M.  A.  D.  and 
theDeftsM.L.D. 
andE.  M.E.  (wife 
of  F.  E.) 


The  Pit  C.  J.  W.  and 
her  children. 


Property  in  respect 

of  wnich  Pajrment  to 

be  made. 


{^Description  o/TrO' 
perty."] 


[Do,-] 


[Do.] 


[^.] 


•••••••••• 


[Do.]     .^ 


[ite.] 


[Do.] 


[Do.] 


[Do.] 


[■0»-] 


Amount  of  Cosh  and  Proportions  of  Coats 
(when  Taxed)  to  be  Paid. 


£59 :  6«.  Id,  and  '064627  of  balance  of 
costs  to  be  certified. 


£64 :  \U,  Id,  and  '070239  of  balance  of 
costs  to  be  certified. 


3-5ths  of   £179  :  128,  Id,  and  -195461 
of  balance  of  costs  to  be  certified. 


l-5th  of  £179 :  12«.  Id,  and  of  -195451 
of  balance  of  costs  to  be  certified. 


Bemainiog  l-5th  of  £179 :  12«.  Id.  and 
of  -195451  of  balance  of  costs  to  be 
certified. 


£38  :  0«.  10<;.  and  -041394  of  balance  of 
costs  to  be  certified. 


£223 :  11«.  Ud.  and  243292  of  balance  of 
costs  to  be  certified. 


£100  :  0<.  Zd.  and  -108824  of  balance  of 
costs  to  be  certified. 


£147:  IBs.  Id.  and  -160769  of  balance  of 
costs  to  be  certified. 


£106 :  3«.  Id,  and  -115604  of  balance  of 
costs  to  be  certified. 
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LoDGioorr  akd  Fatiosnt  Sghedttuss. 


In  the  High  Court  of  Justice^ 
Chanoexy  Diyision. 


Date  of  Order,  1 8th  May,  1900. 


Re  E.y  W.  V.  E,     1898.    E.  373. 
Ledger  Credit.    As  above. 


I. — Lodgment, 


Futicolan  of  Fonda  to  be  lodged. 


Caah , 

-070239  of  baloDoe  of  costs  to  be  taxed 
under  this  order. 

3-5th8  of  195451  of  ditto 

l-5tli  of  -195461  of  ditto. , . , 

l-6th  of -195461  of  ditto 

-243292  of  ditto,  less  £Z5:28,U.  .... 

•108824  of  ditto,  less  £22  :Z9.9d.  .... 


The  amoimt  (if  any)  bj  which 
£258  :  14«.  Od.  shall  exceed  269  of 
the  1311  parts  mentioned  in  the 
Payment  Schedule. 

The  amount  (if  any)  by  which 
£122  :  U.  Od.  shall  exceed  122  of 
such  parts. 

The  sums  (if  any)  lodged  by  the  Deft 
W.  E.  and  by  the  Defts  C.  E.  and 
T.  B.  E.  under  the  two  contingent 
directions  last  hereinbefore  con- 
tained are  for  the  purpose  of  identi- 
fication referred  to  in  the  Payment 
Schedule  as  contingent  lodgments. 


Gash 


160769  of  said  balance  of  costs 


Cash 


-115504  of  said  balance  of  costs 


FerKm  to  make  the 
Lodgment. 


The  Deft  C.E 

The  same. 

The  Pit  W.  W.  W. 
The  Deft  K.  W. 
The  Deft  F.  E.  E. 
The  Deft  W.E. 

The  Defts  0.  E.  and 
T.  B.  E.  as  trustees 
of  the  testator's  will 
in  trust  for  the  Deft 
G.  E. 

The  Deft  W.  E. 


The  Defts  C.  E.  and 
T.  B.  E.  as  such 
trustees  as  afore- 
said. 


The  Pit  M.  A.  D. 
and  the  Defts  K. 
L.  D.  and  E.  M.  E. 

(wife  of  T.  E.) 
The  same. 

The  Pit  C.  J.  W.    .. 

The  same. 


Amoonta. 


lCone7* 


£    a.     d. 

64  11     1 


147  15     1 


106    3     1 


£  a.    d. 
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II. — Payment, 

Funds  to  be  dealt  (  £377  :  10s.  2d.  Consols  \    In  Court    at   date  of 
vith (•£  10:    Os.Sd.   Cash..)       order. 

And  Funds  to  be  lodged  as  above. 


PurticnUurs  of  Fftymentfl,  Traxisfen, 
en  other  ppciatioiiii  ocderad. 


Fftyees,  Traxuf erees, 
or  sepazato  AocovntB. 


Sell  New  GonBols 


Paj  iMlance  of  costs  to  be  oertifled 
under  this  order. 

Add  1o  residue  of  funds  and  in- 
terest, ezduaiTe  of  the  contingent 
lodgments,  for  purpose  of  compu- 
tation, £657 :  17«.  6d.  cash  and  the 
sum  of  cash  that  equals  '105921  of 
balance  of  costs  as  aboTe. 

Divide  the  aggregate  into  1311  equal 
parts. 

Out  of  residue  of  funds  and  interest, 
including  contingent  lodgments — 

Invest  in  New  G>n8ols  413  such 
parts,  less  £59  : 6«.  Id.  and  the  sum 
of  cash  that  equals  '034527  of  the 
balance  of  costs. 

Pay  dividends  duiinff  life  of  payee 
or  until  further  order. 

Pay  d-5ths  of  252  such  parts,  less 
£107:  IBs,  Id. 

Pay  l-5th  of  252  such  parts,  less 
£35 :  ISs.  6d. 


Pay  l-5th  of  252  such  parts,  less 
£35 :  ISt.  ed. 

Invest  in  New  Consols  265  such 
parts,  less  £38  :  0«.  lOd.  and  the 
sum  of  cash  that  equals  '041394  of 
balance  of  costs. 

Pay  dividends  during  life  of  payee 
or  until  further  order. 

Pay  the  amount  (if  any)  by  which  259 
such  parts  shall  exceed  £258 :  14«. 

Pay  the  amount  (if  any)  by  which  122 
such  parts  shall  exceed  £122 :  4#. 


•  ••• 


The  acooimt  of  the 
Deft  C.  £.  with  re- 
mainder to  his  chil- 
dren. 

The  Deft  C.  E. 


TJie  Pit  W.  W.  W. 


The  Deft  K.W.  (wife 
of  F.  W.)  on  her 
separate  receipt. 

The  Deft  F.  E.  E. 

(spinster). 

The  account  of  the 
Deft  W.  E.  and  his 
children  (if  any). 


The  Deft  W.  E. 


The  Deft  W.  E. 


The  Defts  0.  E.  and 
T.  B.  E.  as  such 
trustees  as  afofe- 
said. 


AmonntB. 


Money. 


SecoritieB. 


£  ».    d. 


£    8.    d. 

877  10    2 


— See  Re  Eldridge,   E.  v.  E.^  and  Re  Eldridge^    Woolnough  y.  E.y 
£ekewicli,  J.,  18  May,  1900,  A.  1567. 
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KOTES. 
PAYMENT  OTTO  OOTTRT. 

Where  an  order  for  general  admon  has  been  made,  t)^e  Qxor,  althongih  not 
ahown  to  be  inaolrent  or  to  have  abused  his  trusti  may  be  ordered  to  lodge 
in  Court  funds  admitted  to  be  in  his  hands :  Strange  t.  HarrUy  3  Bro.  O.  C. 
365 ;  or  the  hands  of  his  firm :  Johnson  y.  Astoria  1  S.  &  S.  73 ;  or  to  be  due 
to  the  estate  from  him:  EothweU  y.  R.,  2  S.  &  S.,  217 ;  or  from  his  firm : 
White  y.  Barton,  18  Beay.  192 ;  though  there  are  actions  pending  against  the 
exor :  Yare  v.  Harrison,  2  Cox,  377  (where  the  sum  reooyered  m  Sie  action 
was  paid  out  to  the  Pit  in  it) ;  and  debts  to  be  paid :  Mortlock  y.  LeatheSy 
2  Mer.  491 ;  but  see  Blake  y.  B,,  2  Sch.  &  L.  26,  coniray  and  Betagh  y. 
Concannofiy  2  Moll.  559;  or  he  may  be  ordered  only  to  pay  in  the  balance 
after  making  necessary  payments :  Roy  y.  Qihbony  4  Ha.  65. 

An  affidayit  by  the  Pit  charging  tne  Deft  with  haying  a  portion  of  the 
estate  in  his  handis,  and  non-appearance  on  the  motion,  is  sufficient  admission 
that  the  money  is  in  his  hands  on  which  to  found  an  order  for  payment  into 
Court :  Freeman  y.  Cwc,  8  Ch.  D.  148 ;  and  «up.  Chap.  XLL,  **Tbustee8," 
p.  1129. 

Where  an  exor  admits  the  receipt  of  a  stated  sum,  but  says  he  has  made 
payments,  he  must  yerify  the  payments  and  pay  in  the  balance :  Anon.,  4 
»im.  359. 

On  the  application  of  some  only  of  the  beneficiaries,  their  shares  only 
will,  in  general,  be  ordered  into  Court :  Hamond  y.  Walkery  3  Jur.  N.  S.  686. 

In  a  suit  for  admon,  the  Deft,  who  was  curator  bonis  and  factor  loco  tutoH$ 
of  Scotch  infants,  as  well  as  admor  in  England,  was  not  boiind  to  pay  the 
residue  of  ^e  estate  in  his  hands  into  Court,  the  fund  being  admitted  to  be 
safe  :  MackieY,  Darling,  12  £q.  319. 

Where  two  trustees  had  allowed  the  third  to  misapply  the  funds,  they 
were  ordered  to  pay  them  into  Court :  Ingle  y.  Partridge,  32  Beay.  661 ;  and 
upon  an  originatmg  summons  trustees  haye  been  ordered  to  pay  into  Court 
moneys  which  haye  been  receiyed  and  misapplied  by  them :  Re  Chapman,  54 
L.  T.  13. 

Insurance  money  receiyed  by  the  deyisee  in  respect  of  a  house  charged  by 
the  will  with  an  annuity  was  ordered  into  Court,  on  motion  by  the  annuitant-: 
Parry  y.  Ashley,  3  Sim.  97. 

A  reasonable  expectation  of  Pit's  succeeding,  drawn  from  the  trustee's 
answer,  justifies  ordering  the  trust  fund  into  Court,  on  motion :  Whitmore  y. 
Turquand,  1  J.  &  H.  296 ;  but  there  must  be  a  dear  admission  of  the  trust : 
Hagell  y.  Currie,  2  Ch.  449 ;  not  a  mere  contest  on  affidayits :  Hollis  y.  Burton, 
(1892)  3  Ch.  C.  A.  226 ;  and  see  Bank  of  Turkey  y.  Ottoman  Bank,  2  £q.  366 ; 
et  sup.  p.  1128;  Vol.  I.  p.  211. 

And  funds  were  ordeim  into  Court,  at  the  instance  of  a  party  haying  only 
a  contingent  interest,  though  all  with  yested  interests  opposed  the  applica- 
tion :  Bartlett  y.  5.,  4  Ha.  631 ;  Oov,  Benevolent  Inst.  y.  Rusbridger,  18  Beay. 
467 ;  but  in  Ross  y.  R.,  12  Beay.  89,  it  was  refused,  no  danger  being  alleged, 
and  a  distringas  being  sufficient  protection. 

Where  a  legacy  was  giyen  to  be  inyested  by  trustees  to  be  nominated  by  a 
legatee  for  H^,  and  after  her  death  to  fall  mto  the  residue,  the  residuary 
legatee  had  no  right  to  haye  the  fimd  brought  into  Court  in  the  absence  of  a 
reasonable  ground  for  the  application,  such  as  danger  to  the  fund :  Re  Braith- 
waiUy  B.  y.  Wailis,  21  Ch.  D.  121. 

Payment  in  will  not  be  ordered  on  the  motion  of  the  Pit  in  a  single 
creditor's  suit:  Reeve  y.  Goodwin,  10  Jur.  1050;  nor  of  next  of  kin  dis- 
puting the  will,  the  exors  denying  a  charge  of  insolyency :  Edwards  y.  E., 
10  Ha.  ItHij  ;  and  where  the  bill  did  not  pray  it,  notice  was  required  to  be 
given  to  cs.  q,  t. :  LeweUin  y.  Cobbold,  1  Sm.  &  Q.  572 ;  and  see  Froud/oot 
y.  Hume,  4  Beay.  476. 

After  judgment,  payment  in  was  not  ordered  on  admissions  by  answer, 
but  only  on  examination  or  certificate :   Wright  y.  Lukes,  13  Beay.  107. 

Where  after  order  on  further  consideration  the  solrs  paid  half  the  profit 
costs  to  a  Deft  trustee  of  the  estate,  there  was  no  junsmction  on  summons 
to  order  the  Deft  to  pay  the  amount  into  Court :  Re  Thorpe,  Vipont  y.  Rod' 
cliffe,  (1891)  2  Oh.  360. 
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Notice  of  assi^ments,  &o.  of  the  funds  is  good,  though  given  to  the  truBtees 
after  lodgment  in  Court :  Thompson  v.  Tomkins,  2  Dr.  &  S.  8. 

For  the  forms  of  orders  and  general  rules  as  to  lodfi;ment  in  Court  and  the 
mode  of  doing  so,  and  as  to  ^e  carrying  over  of  funds  to  separate  accounts, 
and  the  S.  C.  F.  B.  applicable  thereto,  see  Chap.  XYI.,  <*Lodomemt  akd 

PAYMEirr  OF  FXJNDS." 

As  to  ordering  into  Court  sums  improperly  in  the  hands  of  trustees,  v,  9up, 
p.  1150. 

PATICENT  OUT  OF  OOUBT. 

The  Court  has  required  an  affidavit  of  no  settlement  before  payment  out  of  a 
married  woman's  legacy  to  her:  Hough  v.  Bylef/,  2  Cox,  157;  or  to  her 
husband :  Minet  v.  Syae,  2  Bro.  C.  C.  663 ;  or  to  a  widow :  Elrington  v.  E,, 
4  Drew.  545 ;  or  to  a  person  to  whom  she  or  her  husband  has  assigned  her 
fund :  Clarke  v.  Woodwardy  25  Beav.  455.  ^^ 

And  as  to  transfer  and  payment  to  married  women,  see  Chap.  XXXVii., 
"  Makribd  Women,"  ]^p.  927  et  aeq. 

Where  there  is  a  foreign  settlement,  the  fund  will  not  be  paid  out  without 
the  opinion  of  an  advocate  of  the  country  that  the  fund  is  not  thereby 
affected :  Be  Todd,  19  Beav.  582. 

And  see  further  as  to  affidavits  of  no  settlement,  sup,  pp.  937,  938 ;  D.  C.  F. 
932,  933 ;  Dan.  153. 

Unless  the  fund  is  standing  to  a  separate  account  the  exor  is  always  a 
necessary  party  to  any  application  respecting  it :  Salmon  v.  Anderson,  9  Beav. 
445,  449;  Parsons  v.  Oroome,  12  Beav.  180;  but  if  the  exor  dies,  the 
fund  may  be  paid  out  on  his  exor  appearing  on  a  petition,  though  not  made 
a  party :  S,  C, 

Funds  have,  under  special  circumstances,  been  ordered  to  be  paid  to  two 
exors,  *|  or  one  of  them  "  :  Bradford  v.  Nettleshipy  10  W.  E.  264  ;  and  in  the 
case  of  income  this  course  is  commonly  adopted ;  but  this  is  not  usual  as  to 
the  corpus,  and  the  Court  refused  to  pay  out  to  a  sole  trustee  and  exor,  but 
carried  it  to  a  separate  account,  with  liberty  to  apply  at  Chambers :  Gould- 
smith  V.  Luntlty,  32  L.  T.  535  ;  see  Payment  Scheaule,  Forms  1,2. 

They  may  be  paid  to  a  temporary  admor  during  the  incapacity  of  the  exor : 
Exp,  Evelyny2  My.  ft  K.  3. 

A  prospective  order  was  made  for  payment  to  a  person  who  would  attain 
twenty-one  during  the  long  vacation :  Be  Fern,  21  W.  B.  865 ;  42  L.  J.  Ch. 
880. 

Where  a  payee  (not  being  a  trustee,  &c.)  named  in  an  order  dies,  any  sums 
remaining  unpaid  may  be  paid  to  his  represves  without  a  fresh  order  or  proof 
of  death :  S.  C.  F.  E.  r.  62,  sup.  Vol.  I.  p.  234.  The  similar  rule  of  1872 
was  held  to  apply,  on  the  death  of  A.,  to  dividends  ordered  to  be  paid  to  A. 
during  the  life  of  B. :  ChapTnan  v.  C,  17  Eq.  350. 

A  fund  paid  in  was  paid  out  again  to  a  trustee,  he  undertaking  to  remit  it 
to  the  legatees  in  America ;  Ibherson  v.  Warth,  1  Jur.  N.  S.  440 ;  3  W.  B. 
230. 

The  assignor  must  be  served  on  the  application  for  payment  out  of  the 
assigned  fund,  except  where  the  precise  fund  has  been  absolutely  assigned : 
Briant  v.  Dennett,  4  Drew.  550. 

A  fund  limited  to  widow  for  life,  then  as  she  should  appoint  by  deed  or 
will,  was  paid  to  her  without  appointment :  Camhridae  v.  Bous,  25  Beav.  574 ; 
but  money  representing  land  hmited  in  tail  will  not  be  paid  out  to  the  tenant 
in  tail  until  he  has  executed  a  disentailing  deed :  Be  Broadwood,  1  Ch.  D.  438 ; 
Be  Beynoids,  3  Ch.  D.  61,  C.  A. 

A  wife  having  a  protection  order,  under  the  Matrimonial  Causes  Act,  1857 
(20  &  21  V.  c.  85),  s.  21,  was  entitled,  on  her  sole  petition  without  a  next 
friend,  to  payment  out  of  a  fund  given  to  her:  Be  Kingsley,  26  Beav.  84; 
Be  BainadoHy  5  Jur.  N.  S.  55 ;  4  Drew.  446 ;  or  transferred  into  the  joint 
names  of  her  husband  and  herself :  Nicholson  v.  Drury  Buildings  Co,,  7  Ch.  D. 
48 ;  ^though  given  to  her  separate  use,  without  power  of  anticipation :  Cooke 
V.  Fuller,  26  Beav.  99. 

But  a  wife  who  has  obtained  a  judicial  separation  is  not  so  entitled  under 
20  &  21  V.  c.  85,  s.  25,  except  as  to  property  coming  to  or  devolving  on  her 
after  the  decree :  Waiie  v.  Morland,  38  Ch.  D.  135,  C.  A. 

VOL.  n.  5  E 
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And  as  to  payment  out  of  funds  in  which  married  women  are  intereetted, 
see  Chap.  XXXVII.,  "  Makmed  Women,"  pp.  927  et  $eq. 

By  0.  L,  9,  if  the  Court  is  satisfied  that  tne  realty  or  personalty  is  more 
than  enough  to  satisfy  all  claims,  it  may  allow  the  parties  interested  the 
whole  or  part  of  the  mcome  of  the  realty,  or  a  part  of  the  personalty,  or 
the  whole  or  part  of  the  income  thereof,  up  to  such  time  as  may  be  dir^rted. 
This  rule  only  applies  where  assets  are  admitted,  or  the  debts  are  all  shown 
to  have  been  paid:  Knight  y.  JT.,  16  Beav.  358  ;  Chubb  v.  Carter,  W.  N.  (67) 
179 ;  and  ^ood  reason  must  be  shown :  Rowley  y.  Burgess,  2  W.  B.  652. 

Where  it  was  clear  a  surplus  would  remain  after  discharging  debts  and 
liabilities,  though  the  amount  could  not  be  fixed  for  some  time,  proportional 
payments,  so  far  as  safe  for  creditors,  were  made  to  pecuniary  legatees: 
Thomas  v.  Montgomery,  1  Buss.  &  M.  729,  734 ;  such  payments  are  to  be 
applied,  first  to  pay  interest  and  then  in  reduction  of  the  principal :  Tb.  and 
8,  C.f  2  Sim.  348 ;  but  the  Court  would  not  direct  appropriations  from  the 
fund  for  the  legacies  subject  to  the  creditors*  eventual  claims :  /S.  C,  1  Buss. 
&  M.  737,  738;  and  in  Coster  v.  C,  1  Ke.  199,  the  report  being  delayed, 
reference  went  on  petition  as  to  the  proper  allowance  to  the  residuary  legatee ; 
and  in  Shewell  y.  ^.,3  Ha.  154,  exors  admitting  assets  for  all  purposes,  the 
dividends  of  the  fund  in  Court  were  paid  to  them  to  distribute  before  the 
accounts  were  taken;  and  an  exor  admitting  that  the  debts  and  funeral 
expenses  had  been  paid,  was  ordered  to  pay  to  the  residuary  legatee  the 
income  of  balances  paid  in  by  him  :  Dando  y.  D.,  1  Sim.  510 ;  but  not  unless 
the  exor  took  the  responsibility  of  such  payment :  Abby  y.  OU/ord,  11  Beay. 
28 ;  and,  the  estate  being  large,  a  jointure,  and  annuity,  and  legacy  duty  were 
paid  on  affidavit  and  answer  on  motion,  before  decree,  but  not  pecuniary 
legacies :  Digby  y.  Boycott,  4  Ha.  445. 

The  Court  will  not,  on  interlocutory  application,  decide  the  question  of 
title  60  far  as  to  direct  the  dividends  of  a  litigated  fund  in  Court  to  be  paid 
to  one  claimant :  Nedbv  v.  -Y.,  4  My.  &  C.  367. 

In  simple  cases  small  sums  were  paid  out  to  the  parties  entitled  on  applica- 
tion in  Cnambers :  Petty  y.  P.,  12  Beav.  170 ;  or  larger  sums  imder  liberty  to 
apply  in  Chambers :  Winkworth  v.  IT.,  32  Beav.  233. 

As  to  payment  out  imder  the  Trustee  Act,  1893,  s.  42,  v.  sup.  p.  1194. 

And  as  to  liability  and  refunding,  v.  in/.  Sect.  Vlll.  p.  1525;  Sect.  XXVUl., 
p.  1657. 

As  to  payment  out  being  affected  by  domicile,  v.  inf.  'p,  1584. 

Aj9  to  payment  out  of  unclaimed  stock,  or  of  funds  in  Court,  under  the 
Lands  Clauses  Acts,  &c.,  see  Chap.  LIU.,  *'  Lands  Clauses  Consolidation 
Act." 


INTEHEST  ON  LEGACIES. 

By  O.  LY,  64,  *'  where  a  judgment  or  order  is  made  directing  an  account 
of  legacies,  interest  shall  be  computed  on  such  legacies  after  the  rate  of  4  p.  c. 
per  ann.  from  the  end  of  one  year  after  the  testator's  death,  unless  otherwise 
ordered,  or  unless  any  other  time  of  payment  is  directed  by  the  will,  and  in 
that  case  according  to  the  will." 

Specific  legacies  bear  interest  from  the  testator's  death;  demonstrative 
and  general  legacies  only  from  a  year  after  the  death :  Sleech  v.  Thorington, 
2  Vez.  560,  563;  Mulliiis  y.  Smith,  1  Dr.  &  S.  204. 

Interest  on  legacies  is  given  only  for  delay  in  payment,  and  therefore  only 
from  the  time  wben  they  are  payable,  whicn  is  in  general  one  year  from  the 
death  :  Sitwell  v.  Bernard,  6  Ves.  520 ;  Wood  v.  Penoyre,  13  Ves.  325 ;  Turner 
y.  Buck,  18  Eq.  301 ;  Fisher  v.  Brierley,  32  Beav.  602 ;  Donovan  v.  Needham, 
9  Beay.  164 ;  and  see  Hertford  v.  Lowther,  lb,  2H6 ;  Qibson  v.  Bott,  7  Ves.  95 ; 
Bignold  v.  B.,  45  Ch.  D.  496 ;  and  there  is  no  exception  in  favour  of  a  widow : 
Be  Whittaker,  fT.  v.  IF.,  21  Ch.  D.  657  ;  but  legacies  payable  on  the  happen- 
ing of  an  event  only  bear  interest  from  then :  Lord  v.  Z.,  2  Ch.  782 ;  Htarle 
y.  Oreenbank,  3  Atk.  716;  and  a  legacy  given  to  an  infant  as  exor  does  not 
carry  interest  until  he  attains  twenty-one,  and  agrees  to  ajct :  Be  Gardner, 
Long  V.  Q,,  41  W.  B.  203. 

Iieg;acie8  directed  to  be  paid  within  four  years  from  the  death,  remaining 
unpaid,  without  necessity  of  convenient  admon,  carried  interest  from  l^e  end 
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of  the  year:  Olive  v.  WestermaUy  63  L.  J.  Ch.  525;  50  L.  T.  355;  distin- 
guishing Thomas  v.  A,  G„2Y.  &  C.  625. 

And  semble,  as  a  general  rule,  when  there  is  a  trust  for  sale  of  real  estate 
after  the  death  of  a  tenant  for  life,  and  payment  of  a  legacy  out  of  the  pro- 
ceeds, the  legacy  carries  interest  from  the  death  of  the  tenant  for  life,  and 
not  from  a  year  later:  Be  Waters,  W,  v.  Boxer y  42  Ch.  D.  617,  distinguishing 
Turner  v*  Buck,  18  Eq.  301 ;  and  see  Wms.  Exors.  1285. 

Where  a  reversionary  interest  was  retained  unsold  for  many  years  for  the 
benefit  of  the  estate,  the  legatees,  when  the  reversion  fell  in,  were  entitled  to 
interest  from  the  end  of  the  year :  Be  Blachford,  B.  v.  Worsley,  27  Ch.  D.  676. 

The  general  rule  applies  to  legacies  by  a  married  woman  by  way  of 
appointment :  Tatkam  v.  Drummondy  2  H.  &  M.  262 ;  and  see  Be  Marten, 
iShaw  v.  M.,  (1901)  1  Ch.  370. 

Interest  may  be  charged  on  advancements  in  order  to  effect  an  equal 
division:  Atidrtwes  v.  George,  3  Sim.  393 ;  Hilton y,  H.,  14  Eq.  468 ;  Ackroyd 
T.  A.,  18  Eq.  313. 

Interest  is  payable  from  the  death  if  the  legacy  is  given  in  trust  to  apply 
the  principal  or  interest  for  the  maintenance  of  the  testator's  child :  Hearle  v. 
Greeribanky  3  Atk.  716;  Donovan  v.  Needham,  9  Beav.  164;  although  the  will 
contains  a  provision  for  the  maintenance  of  the  child  out  of  the  income  of  the 
legacy,  or  out  of  the  income  of  a  share  of  residue  given  to  him  equally  with 
the  other  children  of  the  testator:  Be  Moody,  WoMlroffe  v.  M,,  (1895)  1  Ch. 
101 ;  or  to  an  infant,  though  not  his  diild,  if  an  intention  can  be  interred : 
Beckford  v.  Tohin,  1  Vez.  308;  Chidgey  v.  Whithy,  41  L.  J.  Ch.  699;  or  if 
the  testator  puts  himself  in  loco  parentis  :  Wilson  v.  Maddison,  2  Y.  &  C.  C. 
372 ;  Bogers  v.  Soutten,  2  Keen,  598 ;  or  if  he  shows  such  intention :  Be  Bichards, 
8  Eq.  119;  or  if  the  legacy  is  in  lieu  of  a  debt :  Clark  v.  Sewell,  3  Atk.  96,  99 ; 
but  a  bequest  of  money  to  exors  to  be  laid  out  in  the  purchase  of  an  annuity 
for  a  child  of  the  testator  does  not  carry  interest  until  after  the  year  from  the 
death :  Be  Friend,  F,  v.  Young,  78  L.  T.  222. 

Pecuniary  legacies  payable  out  of  land  simply  bear  interest  from  the 
death:  Spwrway  v.  Olynn,  9  Ves.  483;  but  not  when  payable  out  of  per- 
sonalty, though  yielding  immediate  income :  Pearson  v.  P.,  1  Sc.  &  L.  10 ; 
nor  when  payable  out  of  the  proceeds  of  the  side  of  realty :  Turner  v.  Buck, 
18Eq.301. 

The  interim  income  of  a  contingent  deferred  legacy  passes  as  residue,  unless 
the  legacy  has  been  severed  from  the  general  estate  for  some  reason  neces- 
sitated by  the  legacy  itself,  and  not  merely  by  the  convenience  or  exigency  of 
admon:  Be  Judhin's  Trttsts,  25  Ch.J).  743;  Be  Inrnan,  L  v.  Bolls,  (1893) 
3  Ch.  518 ;  e,g.,  where,  upon  the  construction  of  the  whole  will,  an  intention 
that  the  lesacy  should  be  permanently  set  apart  from  the  residue  of  the 
estate  can  be  inferred :  Be  Medlock,  Baffle  v.  M.,  54  L.  T.  828 ;  55  L.  J.  Ch. 
738  ;  Be  Clements,  C.  v.  Fearsall,  (1894)  1  Ch.  665;  correcting  and  explain- 
ing dictum  of  Jessel,  M.  E.,  in  Long  v.  Ovenden,  16  Ch.  D.  694 ;  Be  Snaith, 
8.  V.  S.y  W.  N.  (94)  115;  and  in  such  case  the  intermediate  income  will 
be  applicable  by  way  of  maintenance  under  sect.  43  of  the  Conveyancing 
Act,  1881  (v.  sup.  p.  1026) :  Be  Clements,  C,  v.  Fearsall,  (1894)  1  Ch.  666 ;  Be 
Woodin,  W,  t.  Glass,  (1895)  2  Ch.  309,  C.  A. ;  and  as  to  income  going  with 
the  corpus  to  an  appointee  upon  a  contingency,  see  Long  v.  Ovenden,  16 
Ch.  D.  691. 

The  interim  income  of  a  fund  set  apart  to  provide  for  a  conditional  ann 
is,  by  a  rule  of  convenience,  treated  as  income  of  residue :  Be  Whitehead, 
Peacock  v.  Lucas,  (1894)  1  Ch.  678. 

By  the  B«al  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  42, 
interest  is  recoverable  only  for  six  years  after  it  is  due,  or  after  acknowledg- 
ment in  writing ;  but  that  section  does  not  apply  to  interest  on  a  legacy 
directed  to  be  raised  by  sale  of  realty :  Gough  v.  Bult,  16  Sim.  323. 

For  cases  on  this  section,  v,  sup,  pp.  1436,  1437 ;  Wms.  Exors,  1285 ;  Be 
Walker,  7  Ch.  120 ;  a  legacy  recovered  aiter  many  years  only  carried  interest 
for  six  years,  though  there  wad  an  express  trust :  Thomson  y.  Eastwood,  2  App. 
Ca.  215. 

BSINOIKO  ADTAlfOES  nTTO  HOTCHPOT. 

In  the  absence  of  special  direction,  advances  to  children  which  have  to  be 
brought  into  hotchpot  bear  no  interest  up  to  the  testator's  death,  but  carry 

5e2 


1512  Administration  of  Estates.        [cuaP.  XUV. 

interest  ffOm  Wb  death  at  3  p.  c.  (formerly  4  p.  c.) :  Stewart  v.  8.,  13  Ch.  D. 
639  ;  Hilton  v.  H.,  14  Eq.  468 ;  Field  v.  Seward,  5  Ch.  D.  638  ;  Be  Lambert, 
Middleton  v.  Moore,  {1897)  2  Ch.  169  ;  and  see  Re  Barclay,  (1899)1  Ch.  674  ; 
or  other  time  fixed  for  distribution :  Be  Bees,  B,  v.  Oeorge,  17  Ch.  D.  701 ; 
Be  Dallmever,  D.  v.  D.,  (1896)  1  Ch.  372,  C.  A. 

But  as  tne  doctrine  applies  only  to  children,  a  hotchpot  clause  in  the  will 
was  not  extended  to  a  widow  so  as  to  increase  a  share  given  to  her  by  a  codicil : 
Stewart  v.  S.,  16  Ch.  D.  639;  MniieHzagen  v.  Walters,  7  Ch.  670;  but  in 
Limpus  V.  Arnold,  16  Q.  B.  D.  300,  C.  A.,  the  widow,  tenant  for  life,  was 
held  entitled  to  interest  on  2,000/.  advanced  to  a  son ;  and  children  may  be 
bound  by  a  statement  in  the  will  as  to  the  amounts  of  the  advances  made  to 
them :  Be  Wood,  Ward  v.  W„  32  Ch.  D.  517;  Be  Aird'a  Estate,  A.  v.  Quick, 
12  Ch.  D.  291  (notwithstanding,  Be  Taylor's  Estate,  Tomlin  v.  Underhay,  22 
Ch.  D.  496);  andseeiZc  Jb%,  (1900)  1  Ch.  292,  reversed  on  appeal,  (1900) 
2  Ch.  616,  C.  A. 

Life  interests  must  be  brought  into  hotdipot,  and  valued,  not  by  referenoe 
to  the  duration  of  the  interests,  but  by  an  actuarial  valuation  of  them  at  the 
time  when  they  first  take  effect:  Be  Beathcote,  Trench  v.  H.,  W.  N.  (91)  10; 
inf.  Form  6,  p.  1733. 

Deduction  may  be  made  for  estate  duty  payable  by  reason  of  the  death 
of  the  testator  within  one  year  after  the  gift  (v.  sup,  pp.  1402,  1406):  lie 
Beddington,  Micholls  v.  Samuel,  (1900)  1  Ch.  771. 

A  hotchpot  clause,  framed  by  reference  to  a  book  which  was  destroyed  by 
the  testator,  and  not  admitted  to  probate,  was  held  ineffectual :  Coyte  v.  C, 
66  L.  T.  610. 

In  Ackroyd  v.  A,,  18  Eq.  313,  the  testator  gave  specific  gifts  to  some  of  his 
children,  A.  and  B.,  and  the  residue  of  his  personalty  amongst  them  all,  to 
be  divided  so  that  they  should  share  equally,  A.  and  B.  accounting  for  the 
value  of  the  specific  gifts  to  them.  The  exor  absconded,  and  only  part  of  the 
personalty  was  recovered  some  years  afterwards.  The  sums  recovered  were 
apportioned  between  capital  and  income,  and  the  former  only  brought  into 
account  as  against  the  specific  gifts  to  A.  and  B. ;  and  see  Cox  v.  (7.,  8  Eq. 
343,  et  inf.  p.  1692. 

As  to  bnnging  into  hotchpot  payments  rightly  made  before  a  loss,  by 
which  appointed  trust  funds  are  rendered  insufficient,  see  Be  Bacon's  SeUle- 
ment,  Button  v.  Anderson,  42  Ch.  D.  669. 


COSTS  OF  ACTION— ASSETS  BEFIGIEKT. 

Exors  and  admors  will,  in  general,  be  allowed  their  costs,  as  between  solr 
and  client,  in  priority  to  those  of  all  other  parties,  whether  Pits  or  Defts, 
creditors  or  legatees :  Tanner  v.  Dancey,  9  Beav.  339 ;  Jackson  v.  Woolley, 
12  Sim.  12 ;  Qaunt  v.  Taylor,  2  Ha.  413  ;  WeUnhaU  v.  Dennis,  33  Beav.  286 ; 
and  in  priority  over  the  costs  of  litigating  the  probate :  Major  y,  M,,2  Drew. 
281 ;  and  although  by  confessing  judgment  they  had  made  the  assets  deficient 
for  paying  debts :  Sanderson  v.  Stoddart,  32  Beav.  166. 

Ajid  in  the  admon  of  an  insolvent  estate,  costs  of  cross-examination  of  the 
Pit  creditor  after  judgment  were  allowed  the  exor,  where  the  circumstances 
justified  the  course  with  a  view  to  the  protection  of  the  other  creditors: 
Be  Barber,  Burgess  v.  Vinnicome,  31  Ch.  D.  666  ;  Lenton  v.  Brudenell,  12  W.  B. 
1127. 

But  the  exor  was  not  entitled  to  costs  of  a  probate  action  out  of  a  fund 
representing  proceeds  of  real  estate  only  in  priority  to  the  Pit's  costs :  Be 
Fearse,  McLean  v.  Smith,  56  L.  T.  228  ;  36  W.  E.  368;  W.  N.  (87)  61. 

Where  in  a  probate  action  establishing  a  will  against  the  heir,  his  costs 
were  ordered  to  be  paid  **  out  of  the  estate" — ^the  personal  estate  being  insuf- 
ficient— none  of  such  costs  were  payable  out  of  the  real  estate,  whether 
specifically  devised  or  undisposed  of:  In  re  Shaw,  Bridges  v.  Shaw,  (1894) 
3  Ch.  616.  In  a  Chancery  admon  action,  costs  '*  out  of  the  estate  "  meant 
out  of  the  personal  estate  only :  S.  C. 

In  an  action  for  general  admon,  where  the  assets  are  insufficient  even  to 
pay  the  costs,  the  rule  is,  that  the  le^al  pera.  represve  first  gets  his  costs  as 
oetween  solr  and  client ;  next  are  paid  the  Pit's  costs  in  and  about  sales  and 
getting  in  the  estate,  and  the  costs  and  expenses  of  the  heir  in  executing 
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deeds.  The  residue  is  then  apportioned  among  the  other  parties  according 
to  the  amount  of  their  costs  between  party  and  party :  Wetenhall  v.  Dennis, 
33  Beav.  285 ;  and  see  Dodds  v.  TwAjc,  25  Ch.  D.  617. 

In  WrotigJiton  y.  Colquhoun,  1  D.  &  S.  357,  the  assets  being  deficient  to  pay 
the  legacies  and  expenses,  Pit,  residuary  legatee,  was  only  allowed  costs,  as 
between  solr  and  client,  so  far  as  the  estate  was  increased  by  the  proceedings : 
and  see  Re  Jarmany  1  Eq.  71,  as  to  costs  of  pecuniary  legatees. 

The  costs  are  payable  out  of  the  shares  of  such  of  the  residuary  legatees 
as  insist  on  taking  the  accounts  after  they  haye  been  properly  shown  and 
vouched,  if  they  turn  out  to  be  correct :  Mackenzie  y.  Taylor ,  7  Beay.  467 ; 
l^hompson  y,  Clive,  11  Beay.  475  ;  but  not  if  they  are  substantially  incorrect : 
HUliard  y.  Fulf&rd,  Form  3,  inf,  p.  1659 ;  4  Ch.  D.  389 ;  Smith  y.  Cremer, 
24  W.  E.  51 ;  or  were  unsettled:  Mackenzie  y.  Taylor ^  7  Beay.  467 ;  and  see 
A.  G.  y.  Gihha,  1  D.  &  S.  156;  but  see  Sharpies  y.  S,,  M'Clel.  506;  13  Pri. 
745,  et  inf,  p.  1515.  And  assigns  of  bankrupt  exor  and  legatee  refusing  to 
concur  in  a  sale,  or  take  the  accounts  out  of  Court,  had  to  pay  the  costs  of 
suit:  FaUison  y.  Oraham,  2  S.  &  G.  207. 

In  Be  Tann^  Oravatt  y.  T.,  7  Eq.  436,  the  exors  had  rendered  accounts 
which  turned  out  substantially  correct,  had  deducted  from  each  legacy  a  con- 
tribution towards  an  indemnity  fund,  whidi  was  invested,  had  paid  the  adult 
legatees  the  balance  due  to  them,  and  invested  the  infants*  shares.  Hie  costs 
of  admon  at  the  instance  of  infants  were  ordered  to  be  paid  out  of  the  un- 
divided funds,  but  adult  legatees  and  exors  were  to  have  no  costs  without 
bringing  into  account  what  they  had  received,  and  contributing  to  the  costs. 

The  Pit  in  a  le^tee*s  action  is  allowed  his  costs,  as  between  solr  and  client, 
if  the  fund  is  deficient  to  pay  legacies :  Ee  Wilkins,  W,  v.  Botherham,  27  Ch.  D, 
703;  Be  Harvey,  Wright  v.  Woods,  26  Ch.  D.  179;  Cross  v.  Kenningtont 
11  Beav.  89 ;  BurJdtt  v.  Bansom,  2  Col.  536;  Waldron  v.  Frances,  10  Ha.  x; 
Thomas  v.  Jones^  6  Jur.  N.  S.  391 ;  1  Dr.  &  Sm.  134 ;  and  see  Be  New 
Zealand  Midland  By. ;  Smith  v.  Lubbock,  (1901)  2  Ch.  357,  C.  A. ;  although 
there  is  a  contest  between  him  and  another  legatee  as  to  the  proper  mode  of 
distribution :  Be  Wilkins,  W»  v.  Botherham,  sup. 

But  not  where  the  fund  is  insufficient  to  pay  debts :  Be  Harvey,  Wright  v. 
Woods,  sup, ;  Weston  v.  Chioes,  15  Sim.  610;  Newman  v.  Hatch,  V.-C.  K., 
17  March,  1855,  Begr.  Min.  284,  where,  however.  Pit  was  allowed  his  ex- 
penses of  sale  of  real  estate,  and  in  Be  Burrell,  B,  v.  Smith,  9  Eq.  443,  447, 
ne  was  allowed  solr  and  client  costs  of  a  suit  by  summons. 

In  Lewis  v.  L,,  13  Beay.  82,  exors  ordered  to  pay  costs  and  retain  them  out 
of  the  assets,  which  were  not  then  sufficient,  were  not  allowed  interest. 

Where  the  whole  realty  is  applied  to  pay  debts,  the  heir-at-law  is  entitled 
to  full  costs,  like  a  trustee :  Tardrew  y.  Howell,  2  QtiS,  530. 

COSTS — QEXEBAL  PEBSONALTY. 

There  is  no  residue  of  personal  estate  until  after  payment  of  debts,  funeral 
and  testamentary  expenses,  and  all  costs  of  admon :  Shuttleworth  y.  Howarth, 
0.  &  Ph.  228 ;  Trethewy  v.  Helyar,  4  Ch.  D.  53 ;  Etbome  v.  Goode,  14  Sim. 
165. 

The  general  personalty  is,  therefore,  the  primary  fund  for  payment  of  all 
costs  of  an  action  for  admon  or  for  carrying  into  effect  the  trusts  of  a  will : 
Howse  v.  Chapman,  4  Ves.  550 ;  Hare  v.  Bose,  2  Vez.  558 ;  Trethewy  v. 
Helyar,  4  Ch.  D.  53;  or  of  an  action  merely  for  construing  a  devise: 
Maddison  v.  Chapman,  1  J.  &  H.  470;  and  even  of  separate  actions  as  to 
realty  and  jjersonalty :  Fick/ord  v.  Brown,  2  £.  &  J.  426 ;  or  occasioned  by 
testator^s  mistake,  or  necessary  for  the  construction  of  his  will,  and  though 
relating  to  realty  only :  Bipley  v.  Moysey,  1  Keen,  578 ;  and  see  Be  Groom, 
Booty  v.  G,,  (1897)  2  Ch.  407,  inf.  p.  1514;  but  not  of  an  action  occasioned  not  by 
the  obscurity  of  the  will,  but  from  the  misunderstanding  of  the  law :  Fhilpott 
y.  St,  George*s  Hosp.,  6  H.  L.  C.  338 ;  3  Jur.  N.  S.  1277 ;  and  though  the 
personalty  was  expressly  exempted  from  debts,  and  they  and  '*  the  costs  and 
charges  of  proving  my  will  '*  were  charged  on  realty,  and  the  suit  was  to 
effect  a  sale  by  the  Court,  and  the  questions  related  only  to  realty :  Stringer 
v.  Harper,  26  Beav.  585.  And  where,  subject  to  payment  of  his  debts  and 
legacies,  the  testator  devised  '*  all  his  real  estate,*'  and  bequeathed  **  all  the 
residue  of  his  personal  estate  "  to  trustees  in  trust  for  A.  (who  pre-deoeased 
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him),  the  personal  estate  was  the  primary  fund  for  payment  of  debts  and 
legacies :  WaU<m  v.  Row,  48  L.  J.  Ch.  476.  It  is  now  settled  that  a  charge  of 
•*  testamentary  expenses "  includes  the  cost  of  an  admon  action :  Miles  v. 
Harrison,  22  W.  R  441  ;  9  Ch.  316 ;  Harlot  v.  H.,  20  Eq.  471  ;  Penny  v.  P., 
11  Ch.  D.  440;  Re  Chapman,  Exjt,  Clark,  71  L.  T.  778;  et  r.  sup. 
p.  1423 ;  Wms.  on  Exors.,  9th  ed.  p.  851 ;  Brown  v.  Burdett,  31  W.  R.  854 
^d  see  the  same  case  on  appeal  from  Kay,  J.,  37  Ch.  D.  207) ;  but  not  the 
Pit's  costs  of  an  unsuccessful  action  impeaching  the  validity  of  a  will,  though 
ordered  in  P.  D.  to  be  paid  out  of  the  estate :  Re  Prince,  Godwin  v.  P.,  (1898) 
2  Ch.  225 ;  and  as  to  disallowance  of  costs  of  improper  litigation,  see  Brown 
V.  BurdeU,  40  Ch.  D.  244. 

The  general  personalty  is  first  liable  for  the  costs  of  getting  in  specific 
legacies :  Perry  v.  Medd^nvcro/t,  4  Beav.  204 ;  followed  in  Re  Asbury,  A.  y.  A., 
Stirling,  J.,  13  Nov.  1889;  Re  Orrmton,  Qoldring  v.  Lancaster,  56  L.  T.  76; 
69  L.  T.  594;  36  W.  R.  216;  but  see  Warren  v.  Posihthimite,  2  Col.  123; 
Moore  v.  Dixon,  15  Ch.  D.  566 ;  or  establishing  classes,  not  the  members  of  a 
class:  Shuttleworth  v.  Howarth,  C.  and  Ph.  228;  Greedy  v.  Lavender,  11 
Beav.  418  ;  or  of  inquiries  as  to  incumbrances  by  legatees:  Gee  v.  Mahood, 
23  W.  R.  71 ;  Re  Reeve,  4  Ch.  D.  841,  et  v.  in/,  p.  1519 ;  or  deciding  between 
pecuniary  legatees:  Wilson  v.  Squire,  13  Sim.  212;  but  see  Young y.  Martin, 
2  Y.  &  C.  C.  594. 

By  O.  Lxv,  14b  (Dec.  1885),  •*  the  costs  of  inquiries  to  ascertain  the 
person  entitled  to  any  legacy,  money,  or  share,  or  otherwise  incurred  in 
relation  thereto,  shall  be  paid  out  of  such  legacy,  money,  or  share,  unless  the 
judge  shall  otherwise  order." 

£i  to  the  effect  of  this  rule.,  see  Dan.  1004. 

Where  an  action  was  rendered  necessary  bjr  a  mistake  of  the  testator  as  to 
the  number  of  the  children  entitled  to  share  in  a  legacv,  the  Court  directed 
the  costs  to  be  paid  out  of  the  residue,  and  held  that,  if  the  rule  applied,  a 
special  direction  to  that  effect  ought  to  be  given:  Re  Orvom,  Booty  v.  (/., 
(1897)  2  Ch.  407. 

A  fund  for  bearing  debts,  &c.,  and  the  expenses  of  the  execution  of  the 
trusts  of  the  will  had  not  to  bear  the  costs  of  executing  the  ti-usts  of  the 
various  real  estates:  Lord  Brougham  v.  Poulett,  19  Beav.  119;  nor  of  a  suit 
by  a  devisee  to  exonerate  the  devised  land  from  a  mortgage  as  to  costs 
incurred  after  notice  that  the  personalty  was  sufficient,  and  would  be 
applied:  Wilding  v.  Landar,  W.  N.  (66)  327. 

And  where  an  action  for  execution  of  the  trusts  of  a  settlement  at  the 
hearing  proved  to  be  wholly  unnecessary,  the  Pit.,  though  entitled  to 
maintain  it,  was  ordered  to  pay  the  costs  up  to  and  including  the  trial :  Fane 
T.  F.,  13  Ch.  D.  228. 

A  beneficianr  who  has  been  overpaid  will  not  be  paid  his  separate  costs, 
although  the  deficiency  has  arisen  from  wasting  of  the  estate  subsequently  to 
the  payment  to  him :  Re  Winslow,  Frere  v.  W,,  45  Ch.  D.  249. 

Costs  of  sale  of  several  real  estates  were  borne  by  them  rateably  inter  se : 
Barnwell  v.  Iremonger,  1  Dr.  &  S.  255 ;  9  W.  R.  88. 

In  general,  costs  of  admon,  so  far  as  they  have  been  increased  by  admon 
of  the  real  estate,  are  to  be  borne  by  the  real  estate :  Re  Middleton,  Thompson 
V.  Harris,  19  CJh.  D.  552,  C.  A.  ;  Patching  v.  Bamett,  51  L.  J.  Ch.  74 ;  Re 
Roper,  Taylor  v.  Bland,  45  Ch.  D.  128,  C.  A. ;  and  see  Re  Copland,  Mitchell  v. 
Bain,  44  W.  R.  94  (where  it  was  said  that  the  proper  order  would  be  that 
the  costs  should  be  paid  out  of  personal  estate  except  so  far  as  they  had  been 
increased  by  administering  the  real  estate ;  and  see  sup.  p.  254 ;  and 
it  has  been  found  convenient  that  the  Judge  should  himself  apportion  the 
costs :  Patching  v.  Bamett,  sup. 

The  residue  must  bear  all  the  costs  of  severing  and  appropriating  a  legacy : 
Handlt^  v.  Davies,  5  Jur.  N.  S.  190 ;  but  not  of  investing  it  in  land :  Gwyther 
T.  Allen,  1  Ha.  505;  nor  any  costs  relating  to  it  after  severance:  Martineau 
V.  Rogers,  8  D.  M.  &  G.  328,  335 ;  Wilson  v.  Squire,  13  Sim.  212 ;  Eyre  v. 
Marsden,  4  My.  and  0.  231 ;  and  see  Fraser  v.  Murdoch,  6  App.  Ca.  855. 
Secus,  as  to  the  legacy  of  an  imbecile :  Pothecary  v.  P.,  2  D.  &  S.  738 ;  or 
where  the  question  decided  is  one  between  the  general  estate  and  the  appro- 
priated  legacy:  A,  O,  y,  Latves,  8  Ha.  32;  and  see  Wollaston  v.  Jr.,  26 
W.  R-  76. 

For  the  provision  of  O.  lxy,  14o,  obyiating  delay  in  distribution  by 
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reason  of  difficulties  in  ascertaining  persons  entitled  to  shares,  v.  inf, 
p.  1517. 

But  costs  of  an  action  to  determine  whether  specific  property  passed  under 
one  or  other  of  two  separate  gifts  ought  not  to  be  charged  on  residue : 
WolloBton  V.  W,y  47  L.  J.  Ch.  717  ;  37  L.  T.  631 ;  26  W.  R.  77. 

As  between  successive  appointees  of  a  fund  by  deed  and  will  the  costs  of 
administering  the  fund  must  be  borne  rateably:  Re  Shaw,  Tucket  y.  8,, 
(1895)  1  Ch.  343. 

As  to  extra  costs  occasioned  by  some  shares  haying  been  assigned  or 
incumbered,  v,  inf.  p.  1518. 

The  costs  of  litigating  probate  were  postponed  to  costs  of  admon  in  the 
Court  of  Chancery :  Major  y.  if .,  2  Drew.  281 ;  although  there  could haye  been 
no  admon  here  without  the  probate  suit:  Be  MayJiew,  Bowles  y.  Jtf.,  5  Ch.  D. 
696 ;  Be  Prince,  Godioin  y.  P.,  (1898)  2  Ch.  225 ;  and  see  Be  Pearse,  McLean 
y.  Smith,  35  W.  R.  358  ;  W.  N.  (87)  51 ;  56  L.  T.  228. 

The  general  residue  of  personalty  is  first  liable,  and  not  a  lapsed  share  of 
it :  Trethewy  y.  Helyar,  4  Ch.  D.  53 ;  Fenton  y.  Wills,  Blann  y.  Bell,  7  Ch.  D. 
382 ;  Be  Giles,  55  L.  J.  Ch.  695 ;  but  see  Oowan  y.  Broughtony  19  Eq.  77,  and 
Scott  y.  Cumberland,  18  Eq.  578. 

Where  a  share  of  the  residue  lapsed,  the  costs  of  an  inquiry  as  to  next  of 
kin  were  borne  by  that  share  :  Chatteris'^.  Young,  Beam.  Costs,  390 ;  Skrym- 
sher  y.  Northcote,  1  Swa.  566 ;  but  see  contra.  Be  Qiles,  55  L.  J.  Ch.  695  ;  and 
there  being  no  assets,  except  a  fund  covered  by  a  lien,  Pits  had  to  pay  the 
costs  of  suit,  except  of  inquiries  as  to  the  lien,  which  were  paid  by  the  parties 
entitled  to  it :  Bluett  v.  Jessop,  Jac.  240  ;  and  in  general,  where  m  the  result 
it  appears  that  there  were  no  assets  at  the  time  of  action  brought,  creditor- 
Pit  must  indemnify  exor-Deft:  Hibernian  Bank  v.  Lauder  (1898),  I  I.  B. 
262.  In  Be  Ham,  2  Sim.  N.  S.  106,  costs  of  petition  as  to  sixteen  shares  of 
legacy  were  paid  out  of  five  which  lapsed. 

The  '*  costs  and  charges  of  executing  "  a  will  do  not  include  fines  payable 
by  devisees  of  copyhold  :  Cole  y.  Jealous,  6  Ha.  51. 

Where  an  admor  had  settled  with  three  out  of  four  residuary  legatees,  only 
one-fourth  of  the  admor*s  costs  of  a  suit  by  the  fourth  was  chargeable  against 
his  share:  Hotgatey,  Haworth,  17  Beay.  259. 


COSTS— MIXED  BESIDUE. 

Where  there  is  a  trust  of  mixed  residue  of  realty  and  personalty  charged 
with  debts,  &c.,  the  costs  are  apportioned  between  both  estates,  and  the  costs 
do  not  fall  first  on  a  share  which  fails :  Bagot  v.  Legge,  13  W.  R.  1 ;  Christian 
v.  Foster,  Bunnett  y,  F,,2  Ph.  161 ;  7  Beav.  540 ;  Eyre  y.  Marsden,  4  My.  & 
0.  231 ;  2  Ke.  564 ;  Johnston  v.  Todd,  8  Beav.  489  (thouffh  Pits  failed  to  make 
out  their  title) ;  Hopkinson  v.  Ellis,  10  Beay.  169 ;  Cradock  v.  Owen,  2  Sm.  & 
G.  241 ;  and  see  Oreen  v.  Busby,  W.  N.  (66)  344 ;  Be  Price,  Williams  y,  Jen^ 
kins,  31  Oh.  D.  485 ;  and  where  realty  and  personalty  are  given  together  as 
a  mixed  fund,  and  the  disposition  fails  as  to  part,  the  costs  are  borne  rateably 
by  the  whole :  Luckraft  v.  Pridham,  48  L.  J.  Ch.  636,  not  approving  Bow  v. 
B,,  7  Eq.  414. 

This  rule  holds  good  where  part  of  the  residue  becomes  undisposed  of  by 
lapse:  Boberts  v.  Walker,  1  Russ.  &  M.  752,  767 ;  Ackroydy.  Smithson,  IBro. 
C.  C.  503 ;  4  My.  &  C.  245  ; 

Or  by  reason  of  the  Statutes  of  Mortmain :  A,  G,y.  Winchelsea,  3  Bro. 
C.  0.  373,  et  sup,  pp.  1331,  1350;  A.  G,  y.  Hurst,  2  Cox,  364;  Curtis  y. 
Hutton,  14  Ves.  537 ; 

Or  the  Thellusson  Act :  Eyre  v.  Marsden,  4  My.  &  C.  231 ;  Elborney,  Goode, 
14  Sim.  165. 

But  the  costs  of  ascertaining  the  persons  entitled  to  a  share  undisposed  of 
by  revocation  were  borne  by  it :  Skrym^htr  v.  Northcote,  1  Sw.  566 ;  Chatteris 
y.  Young,  Beam.  App.  27 ;  but  see  Cresswell  y,  Cheslyn,  2  Ed,  123 ;  1  Sw. 
571,  n.,  contra;  and  Re  Giles,  sup. 

The  expression  **  blended  fund,"  being  only  a  technical  mode  of  description 
used  in  argument,  ought  not  to  be  used  m  the  declaration  made  by  the  Court : 
Singleton  y.  Tomlinson,  3  App.  Ca.  404,  B.  L. 
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COSTS  WHERE  CLAIIC  FAILS. 

By  O.  LXV,  14a  (Dec.  1885),  **the  costs  occasioned  by  any  unsuccessful 
claim  or  unsuccessful  resistance  to  any  claim  to  any  property  shall  not  be  paid 
out  of  the  estate  unless  the  Judge  shall  otherwise  direct.'*    See  Dan.  843. 

The  A.  G.  appearing  in  support  of  a  bill  for  a  legacy,  which  was  dismissed, 
was  not  allowed  costs :  Corp.  Gloucester  v.  Wood^  3  Ha.  149 ;  E,  Kihnorey  v. 
A,  G.,  29  L.  E.  It.  320.  Where  there  was  a  fund  in  Court,  a  legatee  Pit  was 
allowed  costs,  though  the  account  given  to  him  before  suit  brought,  that 
there  were  no  assets  to  meet  his  legacy,  was  verified  by  the  event :  Sharpies 
V.  S.,  13  Pri.  745 ;  M*Clel.  506 ;  and  see  Mackenzie  v.  Taylor,  7  Beav.  407. 
Though  Pit's  and  Def t's  claims  as  next  of  kin  were  displaced  on  inquiry,  they 
were  allowed  their  costs  from  the  fund  :  Johnston  y.  Todd,  8  Beav.  489 ;  and 
Pit  will  have  his  costs  where  he  has  enabled  the  Court  to  construe  the  will  or 
distribute  a  fund :  ^ferl^n  v.  Blagrave,  25  Beav.  1 25 ;  Wedgwood  v.  Adams^ 
8  Beav.  103;  and  see  WisdenY.  IF.,  5  Jur.  N.  S.  86,  455. 

Pit  in  an  admon  suit,  with  a  contingent  interest  which  wholly  failed 
pending  the  suit,  and  after  decree,  was  not  allowed  costs,  and  the  suit  was 
stayed :  Hay  v.  Bowen,  5  Beav.  GIO ;  secus^  where  on  a  doubtfid  will  Pit  turns 
out  to  have  no  interest :  Thomason  v.  Moses,  5  Beav.  77  ;  and  Pit  will  not 
lose  his  costs  where,  though  he  himself  has  failed,  the  Court,  through  his 
exertions,  has  been  enabled  to  distribute  the  fund:  Wedgwood  v.  Adams^ 
8  Beav.  103. 

But  where  a  tenant  for  life  who  had  received  the  income  instituted  a  suit 
for  admon,  and  the  accounts,  when  taken,  showed  he  had  been  overpaid,  he 
was  allowed  no  costs  of  action :  Croggan  v.  Allen,  22  Ch.  D.  101 ;  31  Ch.  D. 
319,  C.  A. 

Bill  against  exors  for  a  legacy  was  dismissed  on  paying  it  and  the  costs 
into  Court,  except  as  to  one  of  them,  who  had  a  lien  on  it  deiived  from  the 
Pit :  Sawyer  v.  Mills,  1  Mac.  &  G.  390. 

And  for  cases  where  Pit  has  been  allowed  costs  from  the  estate,  though  the 
bill  was  dismissed,  or  his  claim  failed,  see  Weatcott  v.  Culliford,  3  Ha.  274 ; 
Cooper  V.  Pitcher,  4  Ha.  485;  Boreham  v.  Bignall,  8  Ha.  131 ;  Turner  v. 
Frampton,  2  Col.  331 ;  Lee  v.  Delane,  4  D.  &  S.  1 ;  Douglas  v.  Cooper, 
3  My.  &  £.  378 ;  but  the  Pit  is  not  necessarily  entitled,  in  priority  to  a  Deft, 
to  costs  out  of  a  deficient  fund :  Re  MiddleUm,  Thompson  y.  Harris,  19  Ch.  D. 
552,  C.  A. 

All  admor  who  instituted  a  suit  when  his  right  was  in  dispute  and  whose 
grant  had  been  revoked  was  not  allowed  his  costs :  Houseman  r.H.y  I  Ch.  D. 
535. 


OOSTB  OENEBALLY. 

'*  Costs  out  of  the  estate  ought  only  to  be  given  for  those  proceedings  that 
are  in  their  origin  directed  wit£  some  show  of  reason  and  a  proper  foundation 
for  the  benefit  of  the  estate,  or  which  have  in  their  result  conduced  to  the 
benefit  thereof":  Bartlett  v.  Wood,  9  W.  E.  817,  818,  per  Lord  Westbury ; 
30  L.  J.  Ch.  614  ;  4  L.  T.  672 ;  Croggan  v.  AUen,  22  Ch.  D.  101. 

Thus,  where  the  accounts  showed  that  the  Pit,  tenant  for  life,  had  in  fact 
been  slightly  overpaid,  he  had  no  costs  of  the  action,  and  was  ordered  to  pay 
the  costs  of  taking  the  income  account:   Croggan  v.  Allen,  22  Ch.  D.  101. 

The  heir  was  entitled  to  costs  as  between  solr  and  client  in  charity  cases, 
and  where  he  was  a  trustee :  James  v.  c7.,  1 1  Beav.  397 ;  but  in  a  charity  case, 
if  he  failed,  he  only  got  party  costs:  Whicker  v.  Hume,  14  Beav.  528  ;  S,  C, 
1  D.  M.  &  G.  506 ;  7  H.  L.  C.  124 ;  and  the  heir,  being  a  necessary  party, 
was  allowed,  in  House  of  Lords,  his  costs  both  below  and  on  the  appeal : 
Singleton  v.  Tomlinson,  3  App.  Ca.  404. 

Tenant  for  life  may  have  an  immediate  sale  to  raise  costs  to  which  he  is 
entitled  out  of  the  trust  estate:  Burkett  v.  Spray,  1  Euss.  &  M.  113. 

Where  the  exors  had  increased  the  costs  of  an  admon  suit  by  refusing 
information  and  an  account,  and  in  other  ways,  they  had  to  pay  the  costs  to 
the  hearing ;  and  as  to  the  rest,  each  party  to  pay  his  own  :  Talbot  y.  Marsh' 
field,  3  Ch.  622;  4  Eq.  661 ;  followed  in  Be  Mason,  M.  v.  CaiOeyy  22  Ch.  D. 
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609 ;  and  exors  must  pay  costs  oooasioned  by  their  misconduct :  ITeugh  v. 
Scardf  24  W.  R.  51 ;  33  L.  T.  658 ;  but  delay,  or  even  refusal  to  accoimt,  is 
not  always  enough  without  misconduct :  S,  C. ;  Beighim/ton  v.  Grant,  1  Ph. 
600 ;  White  v.  Jackson,  15  Beav.  191 ;  and  see  Wms.  Exors.  1936,  1937 ; 
and  sup.  p.  1174. 

Exors  have  been  refused  costs  for  retaining  large  balances:  Birks  y. 
MickUthwait,  34  L.  J.  Ch.  362;  13  L.  T.  31  (revei-sing  33  Beav.  409);  and, 
up  to  the  hearing,  for  neglecting  to  produce  accounts:  Gresham  v.  Price, 
35  Beay.  47 ;  and  see  Simpson  y.  Bathurat,  5  Ch.  193. 

Exors  have  been  ordeDad  to  pay  costs  for  misstating  and  refusing  the 
accounts :  Eglin  y.  Sanderson,  3  Gin.  434 ;  Be  Baddiffe,  Bearce  y.  B.,  50  L.  J. 
Ch.  317;  29  W.  R.  420;  disputing  the  Pit's  right  to  arrears  of  annuity: 
JRoch  y.  Callen,  6  Ha.  531 ;  and  for  retaining  large  balances,  selling  stock 
unnecessarily,  and  making  false  pretences  of  outstanding  demands :  Crackett 
T.  Bethune,  1  Jac.  &  W.  686. 

Where  items  in  exors*  account  were  objected  to,  and  the  chief  clerk  dis- 
allowed them  all,  the  exors  were  ordered  to  pay  the  costs  of  the  action :  Be 
Baddiffe,  Fearee  y.  B.,  60  L.  J.  Ch.  317. 

Where  exors,  one  of  whom  was  a  debtor  to  the  estate  and  became  bank- 
rupt, were  represented  by  the  same  solr,  the  costs  prior  to  the  bankruptcy 
were  distinguished,  and  the  solvent  exor  was  allowed  only  his  own  propor- 
tion out  of  the  fund,  the  defaulter's  proportion  being  set  off  against  the 
debt  due  from  him,  but  the  costs  incurred  by  both  subsequently  to  the 
bankruptcy  were  allowed  in  full:  Smith  y.  Dale,  18  Ch.  D.  516;  dijssenting 
from  Watson  y.  Bow,  18  Eq.  680. 

The  administratrix  had  to  pay  the  costs  of  employing  an  accountant  re- 
quired through  her  conduct:  Toner  y.  Thompson,  7  Sim.  145. 

After  further  consideration,  reserving  liberty  to  apply,  but  not  second  fur- 
ther consideration,  trustees  were  entitled  to  costs  of  sale  and  other  exercise 
of  their  powers,  though  thoy  had  not  obtained  leave  of  the  Court :  Be  Mansel, 
Bhodes  y.  Jenkins,  52  L.  T.  806. 

A  trustee  is  entitled  to  costs  as  between  solr  and  client  in  an  admon  action, 
unless  he  has  been  guilty  of  some  misconduct.  The  mere  fact  that  one  set 
of  costs  as  between  solr  and  client  has  been  given  in  the  action  to  a  co- 
trustee is  not  sufficient  to  deprive  him  of  such  costs :  Be  Love,  Hill  y.  Spur- 
geon,  29  Ch.  D.  348,  C.  A. ;  and  see  Lee  y.  Bame,  62  L.  T.  922. 

Where  infant  Pits  wero  entitled  in  reversion,  party  and  party  costs  only 
were  allowed  out  of  the  fund  in  the  first  instance,  the  next  fnend  having 
liberty  to  apply  for  the  other  costs  when  the  fund  came  into  possession  : 
Damant  y.  Hennell,  31  Ch.  D.  225. 

A  secured  creditor  of  a  deficient  estate  cannot,  without  yaluin^  his  secu- 
rity, daim  priority  over  the  Pit's  costs ;  the  time  when  the  creditor's  rights 
are  fixed  by  election  is  when  he  sends  in  his  proof :  Be  Chgherry,  21 L.  B.  Ir. 
388. 

An  order  on  petition  in  an  admon  action  by  a  person  absolutely  entitled 
to  a  share  for  an  interim  division  of  residue  m  anticipation  of  the  hearing 
on  further  consideration  is  in  the  discretion  of  the  Court,  and  the  costs 
may  be  ordered  to  be  paid  by  the  Petr  instead  of  being  costs  in  the  action  : 
Be  Benett,  Dyer  y.  Bickards,  W.  N.  (87)  167. 

By  O.  Lxv,  14c:  **  Where  some  of  the  persons  entitled  to  a  distributive 
share  of  a  fund  are  ascertained,  and  difficulty  or  delay  has  occurred  or  is 
likely  to  occur  in  ascertaining  the  persons  entitled  to  the  other  shares,  the 
Court  or  a  Judge  may  order  or  allow  immediate  payment  of  their  shares  to 
the  persons  ascertained,  without  reserving  any  part  of  thoso  shares  to  answer 
the  subsequent  costs  of  ascertaining  the  persons  entitied  to  the  other  shares ; 
and  in  all  such  cases  such  order  may  be  made  for  ascertaining  and  payment 
of  tile  costs  incurred  down  to  and  including  such  payment  as  the  Court  or 
Judge  shall  think  reasonable." 

Mere  liberty  to  attend  proceedings  under  an  admon  judgment  does  not 
as  of  course  entitle  the  pames  to  costs  of  attendance  in  Cliambers ;  the  order 
should  expressly  provide  for  such  costs :  Day  y.  Batty,  21  Ch.  D.  830. 

An  action  in  which  the  sole  question  was  whether  certain  sums  were 
raisable  out  of  the  specifically  devised  real  estates  for  the  benefit  of  the  per- 
sonal estate  was  held  to  be  an  admon  action,  so  that  such  real  estates  must 
defray  the  cofits,  which  the  personal  estate  was  insufficient  to  pay,  lateably 
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according  to  their  respective  Talues  :  Jie  Price,  Willia-ns  v.  Jenkins,  31  Cb- 
D.  485. 

The  costs  of  a  suit  to  administer  the  trusts  of  a  married  woman^s  will,  and 
also  her  general  estate,  which  did  not  pass  bv  the  will,  were  borne  by  the 
two  estates  equally :  Mayd  v.  Field,  24  W.  E.  660 ;  3  Ch.  D.  587 ;  though  of 
unequal  value :  Dean  y.  Morris,  6  W.  B.  345. 

In  Irhy  y.  /.,  24  Beav.  525,  the  costs  of  an  admon  suit,  so  far  as  in<aneased 
by  executing  the  trusts  of  a  settlement,  were  borne  by  the  settlement  fond ; 
and  costs  of  an  action  to  administer  the  trusts  of  a  settlement  were  borne 
rateably  out  of  appointed  and  unappointed  shares :  Moore  y.  Dixon,  15  Ch. 
D.  566. 

In  Brandon  y.  B.,  W.  N.  (66)  253,  where  the  property  was  diyisible  in 
seyenty-two  shares,  orders  were  from  time  to  time  made  for  meetings  of  the 
trustees,  with  liberty  to  all  parties  to  attend,  and  the  annual  taxation  and 
payment  of  costs  out  of  the  rents  were  proyided  for. 

An  order  on  further  consideration  directing  payment  of  costs,  for  con- 
yenience  of  admon  in  a  particular  way,  may  be  readjusted  on  the  ultimate 
distribution :  Be  Roper,  Taylor  y.  Bland,  45  Ch.  D,  126,  C.  A. 

In  Nelson  y.  Duncomhe,  9  Beay.  211,  the  exor  was  allowed  the  costs  of  a 
cross  cause  against  cs.  q.  t, ;  and  in  JacksonT.  Woolley,  12  Sim.  12,  of  original 
and  supplemental  suits  in  priority  to  residuary  legatees. 

Letters  written  **  without  prejudice  "  cannot  be  read  in  order  to  deprive  a 
successful  Pit  of  costs :  Walker  y.  Wilsher,  23  Q.  B.  D.  335,  C.  A. ;  and  see 
Williams  y.  Thrmas,  2  Dr.  &  S.  29 ;  Hoghton  y.  H,,  15  Beay.  278,  321  ;  Paddock 
y.  Forrester  J  3  Man.  and  G.  903 ;  but  the  rule  which  excludes  such  documents 
applies  only  where  there  is  a  dispute  or  negotiation  and  terms  offered,  and 
not  then  if  the  document  is  one  which  from  its  character  may  prejudice  the 
recipient  whether  or  not  he  accepts  the  terms ;  and  the  Judge  is  entitled  to 
look  into  the  document  in  order  to  ascertain  its  character :  Be  Dainirey,  Exp, 
Bolt,  (1893)  2  a  B.  116. 

As  to  the  mode  of  taxation,  where  directed  as  to  particular  portions  of  the 
suit,  see  Heighington  y.  Grant,  1  Beay.  228;  A.  O.  y.  Carrington,  6  Beay. 
458;  Hardy  Y,  Hull,  17  Beay.  355;  and  see  Forms  15— 22,  sup.  pp.  248—250, 
and  notes,  p.  264.  The  Court  is  not  inclined  to  apportion  costs  minutely : 
KnoU  y.  CoUee,  16  Beay.  81 ;  Coates  y.  C,  3  N.  B.  355. 

And  as  to  costs  of  suits  by  legatees,  see  Morg.  &  Dayey,  111,  135 ;  and  as 
to  costs  of  trustees,  sup.  pp.  1168  e<  seq. 

Por  forms  as  to  taxation  of  costs  and  payment  out  of  funds  in  Court,  and 
as  to  costs  generally,  v.  Chap.  XYII.,  **  Costs  " ;  as  to  the  higher  and  lower 
scale,  as  to  reyiew  of  taxation  and  what  items  are  allowed,  as  to  costs  in 
creditors'  suit  for  admon,  v.  sup.  p.  1459 ;  as  to  disallowance  of  costs  to  solr  on 
account  of  delay  or  misconduct,  see  0.  LXV,  11 ;  and  sup.  YoL  I.,  p.  262. 


COSTS  OF  IXOTJMfiEKED  SHABES — SEVEHINO. 

The  costs  of  inquiries  as  to  incumbrances  on  shares  of  residue  are  payable 
out  of  the  general  estate :  Oee  y.  Mahood,  23  W.  B.  71 ;  and  see  Be  Beeve, 
4  Ch.  D.  841. 

But  where  extra  costs  haye  been  occasioned  by  assignments  of  or  incum- 
brances on  shares  of  residue,  only  one  set  of  costs  is  allowed  to  each  share 
out  of  the  general  estate,  and  that  is  paid  to  the  assignees  or  incumbrancers, 
who  t^e  the  deficit  of  their  costs  from  their  assignors ;  or  if  the  one  set 
allowed  is  more  than  sufficient  to  pay  an  assignee  or  incumbrancer  the 
surplus  of  course  is  applied  towards  paying  the  costs  of  subsequent  incum- 
brancers, and  the  assignor  or  mortgagor :  Basevi  v.  Serra,  3  Mer.  676 ;  14 
Ves.  313 ;  Greedy  y.  Lavender,  11  Beay.  417 ;  and  see  Perm  6,  sup,  p.  1497  ; 
Hancock  y.  H,  L.JJ.,  5  Aug.  1852,  B.  1516 ;  Coates  v.  C,  3  N.  E.  855;  Be 
Jarman,  1  Eq.  71. 

One  set  of  costs  giyen  to  the  x>arties  entitled  to  a  share  merely  includes  all 
they  would  haye  incurred  had  they  employed  one  solr.  In  simple  cases  it 
would  suffice  to  direct  such  costs  only  to  be  allowed,  as  to  each  mcumbered 
share,  as  the  parties  interested  in  such  share  would  haye  been  entitled  to  if 
they  had  not  incumbered.  If  the  incumbrancers  and  their  priorities  are 
ascertained,  the  order  should  proyide  for  payment,  as  in  Ponn  7,  pp.  1498, 
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1499;  if  not,  the  costs  to  be  allowed,  and  the  amounts  of  such  shares, 
should  be  carried  to  the  respective  accounts  of  the  persons  entitled,  with 
liberty  to  apply. 

In  some  cases  all  parties  have  had  solr  and  client  costs,  but  as  to  the  incum- 
brancers only  by  consent.  In  Lee  v.  Howlettj  2  K.  &  J.  531,  e^  sup.  Form  7, 
pp.  1498,  1499,  the  costs  were  only  as  between  party  and  party,  except  as  to 
the  exor.  Where  the  residue  is  to  be  divided  amongst  the  parties,  costs  are 
often  allowed  as  between  solr  and  client,  but  all  parties  must  concur.  An 
incumbrancer  is  not  entitled  to  solr  and  client  costs,  even  against  his  assignor, 
unless  by  the  terms  of  his  charge,  or  where  the  share,  being  insufRcient  to 
pay  him,  becomes  his  own.  The  estate  sufficing  to  pay  creditors,  not  legatees, 
tit  in  legatee's  suit  had  solr  and  client  costs :  Thomas  v.  Jones,  6  Jur.  N.  S. 
391 ;  1  Dr.  &  Sm.  134,  d  sup.  p.  1513. 

Parties  in  the  same  interest  ought  to  join  in  their  defence :  Greedy  v. 
Lavevdrr,  11  Beav.  419,  420;  but  soe  Remn(tnt  v.  Hood,  27  Beav.  613;  2 
D.  F.  &  J.  396,  414,  415;  or  as  co-Pits  :  England  v.  Downs,  6  Beav.  279;  or 
will  not  be  allowed  costs ;  and  the  rule  holds  good  as  to  a  husband  and 
wife,  or  a  bankrupt  and  his  trustee ;  Mildmay  v.  Quiche,  46  L.  J.  Ch.  667 ; 
6  Ch.  D.  553;  Garey  v.  Whittingham,  5  Beav.  268;  and  as  to  costs  of 
trustees  severing  in  their  defence,  v.  sup,  p.  1170;  and  as  to  the  costs  of 
classes  of  persons,  inf,  p.  1576. 

A  Deft  who  represented  different  interests,  and  appeared  by  different  solrs, 
was  allowed  two  sets  of  costs :  Wo<jUey  v.  Colman,  W .  N.  (86)  6,  36. 

By  O.  LV,  40,  in  prosecuting  the  judprment  or  order,  the  tJudge  may  order 
each  class  of  persons  to  be  represented  by  one  solr.     For  order,  see  p.  1074. 

Defts  A.  and  B.,  in  the  same  interest  with  Pit,  will  not  be  allowed  sepa- 
rate costs  unless  Pit  and  the  accounting  Deft  act  by  the  same  solr.  in  which 
case  A.  and  B.  will  be  allowed  one  set  of  costs  between  them :  Re  Taylor, 
Daubney  v.  Leake,  1  Eq.  495 ;  followed  in  Hubbard  v.  Latham,  14  W.  E.  553 ; 
35  L.  J.  Ch.  102 ;  14  L.  T.  612  ;  Wragg  v.  Morley,  14  W.  B.  949 ;  Armstrong 
V.  ^.,12  Eq.  614;  Joseph  v.  Goode,  23  W.  R.  22i5. 

Assignees  of  a  defaulting  bankrupt  exor  are  not  entitled  to  costs  of  an 
action  from  testator's  estate,  but  might  be  to  costs  of  a  charge  of  having 
received  parts  of  his  estate,  which  failed :  Massey  v.  Moss^  1  Ha.  319. 


Section  VI. — Special  Judgments  against  Representatives. 

1.  Against  Executors  of  Sole  Executor. 

An  account  of  the  personal  estate,  not  specifically  bequeathed,  of 
the  testator  A.,  come  to  the  hands  of  B.,  deceased,  the  sole  exor  of 
his  will,  and  of  the  Defts  0.  and  D.  [or  0.,  D.,  and  E.j,  the  exors  of 
the  wiU  of  the  said  B.,  since  his  decease,  or  either  [or  any]  of  them,  or 
of  any  other  person  or  persons,  by  the  order  or  for  the  use  of  the  said 
B.,  or  of  the  said  Defts,  or  either  [^or  any]  of  them ;  And  Let  what,  on 
taking  the  said  account,  shall  appear  to  be  due  from  the  Defts  0.  and 
D.  [or  C,  D.,  and  E.]  be  answered  by  them  personally,  and  what  shall 
appear  to  be  due  from  the  estate  of  the  said  B.,  deceased,  be  answered 
by  the  Defts  0.  and  D.  [or  C,  D.,  and  E.]  as  such  exors,  they  having 
admitted  assets  of  the  said  B.  for  that  purpose  [_0r  if  assets  not  ad- 
mittedf  out  of  his  assets  in  a  course  of  admon ;  And  in  case  the  said 
Defts  shall  not  admit  assets  of  the  said  B.  for  that  purpose,  then  Let 
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an  acoount  be  taken  of  tlie  personal  estate  of  the  said  B.,  come  to  the 
hands  of  the  Defts  C.  and  D.  [or  C,  D.,  and  E.],  or  either  [or  any]  of 
them,  or  of  any  other  person  or  persons,  by  the  order  or  for  the  use  of 
the  said  Defts,  or  either  [or  any]  of  them]. 


» 


If  against  more  than  two  exors,  insert  **  any  "  instead  of  "  either.' 

The  words  **  come  to  the  hands  of,"  **  received  by,"  "  possessed  by,"  and, 
in  the  latter  part  of  the  direction,  the  same  words,  and  **  coming  on  the  said 
account,"  or  **  due  from,"  and  **due  from  the  estate  of,"  are  all  used,  but 
"  come  to  the  hands  of,"  **  due  from,"  and  "  due  from  the  estate  of,"  are  the 
better  expressions. 

For  order  against  the  exors  of  an  exor,  who  had  committed  breaches  of 
trust  with  special  directions  as  to  costs,  see  PcUmer  t.  Jones,  43  L.  J.  Ch.  349, 
et  sup,  p.  1168. 

For  form  of  affidavit  by  exor  of  deceased  exor  as  to  personal  estate,  see 
D.  0.  F.  609. 


2.  Against  Sumving  Exectdor^  and  Executors  of  Deceased  Executor, 

An  account  of  &c.,  oome  to  the  hands  of  the  Deft  B.  and  of  C, 
deceased,  the  exors  of  his  will,  or  either  of  them,  or  of  any  other  &c  ; 
And  Let  what,  on  taking  the  said  acoount,  shall  appear  to  be  due  from 
the  Deft  B.  be  answered  by  him  personally ;  And  what  shall  appear  to 
be  due  from  the  estate  of  the  said  0.,  deceased,  be  answered  by  the 
Defts  D.  and  E.,  the  exors  of  his  will,  they  having  admitted  &c. 
[Form  1]  [Or,  if  assets  not  admitted,  out  of  his  assets  in  a  course  of 
admon ;  ^d  in  case  the  Defts  D.  and  E.  shall  not  admit  assets  &c., 
Form  1,  sup,"] 


3.  Against  Executors  of  both  Executors. 

An  account  of  the  personal  estate  of  the  testator  A.  come  to  the 
hands  of  B.  and  C,  the  exors  of  his  will,  and  of  the  Defts  D.  and  £., 
the  exors  of  the  will  of  the  said  B.,  who  survived  the  said  C,  since  the 
death  of  the  said  B.,  or  any  of  them,  or  to  the  hands  of  any  other  &c. ; 
And  Let  what  on  taking  the  said  acoount  shall  appear  to  be  due  from 
the  Defts  D.  and  E.  be  answered  by  them  personally,  and  what  shall 
appear  to  be  due  from  the  estate  of  the  said  B.  be  answered  by  the 
Defts  D.  and  E.,  the  exors  of  his  will,  they  having  admitted  assets  &c. 
[Form  1,  p.  1519]  [If  assets  not  admitted,  out  of  his  assets  in  a  course 
of  admon ;  And  in  case  the  Defts  D.  and  E.  shall  not  admit  assets  of 
the  said  B.  for  that  purpose,  then  let  an  account  be  taken  of  the 
personal  estate  of  the  said  B.  come  to  the  hands  of  the  Defts  D.  and  E., 
or  either  of  them,  or  to  the  hands  of  any  other  &o.]  ;  And  Let  what, 
on  taking  the  said  account  of  the  personal  estate  of  the  testator  A., 
shall  appear  to  be  due  from  the  estate  of  the  said  C.  be  answered 
by  the  Defts  F.  and  G-.,  they  having  admitted  assets  &c.  [Form  1, 
p.  1519]  [If  assets  not  admitted,  out  of  his  assets  in  a  course  of  admon; 
And  in  case  the  Defts  F.  and  G.  shall  not  admit  assets  te.,  Form  1, 
p.  1519]. 
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4.  Against  Executor  of  Executor  of  acting  Executor, 

AocoTTitT  of  the  testator'8  personal  estate  come  to  the  hands  of  A., 
deceased,  the  acting  exor  of  his  will,  or  to  the  hands  of  B.,  also 
deceased,  who  was  the  sole  exor  of  the  will  of  the  said  A.,  or  to  the 
hands  of  the  Deft  C,  the  exor  of  the  will  of  the  said  B. 

And  Let  what,  on  taking  the  said  account,  shall  appear  to  be  due 
from  the  Deft  0.  be  answered  by  him  personally  ;  And  Let  what  shall 
appear  to  be  due  from  the  estates  of  the  said  A.  and  B.  respectively 
be  answered  by  the  Deft  0.  out  of  the  assets  of  the  said  A.  and  B. 
respectively  in  a  due  course  of  admon  ;  And  in  case  the  Deft  0.  shall 
not  admit  assets  of  the  said  B.,  and  of  the  said  A.,  come  to  the  hands 
of  the  said  B.,  or  to  the  hands  of  the  Deft  C,  for  that  purpose,  then 
Let  an  account  be  taken  of  the  personal  estate  of  the  said  B.  come  to 
the  hands  of  the  said  Deft  C,  and  of  the  personal  estate  of  the  said 
A.  come  to  the  hands  of  the  said  B.  in  his  lifetime,  or  to  the  hands  of 
the  Deft  0.  since  his  decease,  or  of  any  other  person  &o. 


6.  Executors  indebted  to  Estate, 

AiO)  in  taking  the  account  of  the  testator's  personal  estate,  Let  an 
inquiry  be  made  whether  the  said  Defts,  the  exors,  or  any  of  them, 
were,  or  was,  at  the  time  of  the  testator's  decease,  indebted  to  him,  on 
any  and  what  security  or  securities ;  And  if  it  shall  appear  that  they 
or  any  of  them  were  or  was  so  indebted.  Let  an  account  be  taken  of 
what  is  due  from  such  of  them  as  shall  appear  to  have  been  so  in- 
debted ;  And  Let  them  be  charged  therewith  in  the  account  of  the 
testator's  personal  estate. 

For  direction  where  exor  has  paid  debts  or  legacies,  for  him  to  stand  in 
creditor's  or  legatee's  place,  v,  inf.  Sect.  XXX.,  "  BECOUPiNa,"  pp.  1675 
etaeq. 


6.   Where  Plaintiff  does  not  seek  to  charge  Deceased  Executor* s  Estate. 

A]7  account  of  the  personal  estate  &c.  come  to  the  hands  of  the  Deft 
C,  the  surviving  exor  of  the  will  of  the  testator,  either  alone,  or  jointly 
with  W.,  deceased,  the  other  exor  of  the  said  will,  or  to  the  hands  of 
any  other  person  or  persons  by  the  order  or  to  the  use  of  the  Deft  0. 
alone  or  jointly  with  the  said  W.,  the  Pit  by  his  statement  of  claim  not 
seeking  for  any  accoimt  against  the  estate  of  the  said  W.,  deceased. — 
See  Pease  v.  Cheesbrough,  M.  E.,  17  March,  1858,  B.  791 ;  Pe  Lindoj 
L,  V.  Z.,  V.-C.  H.,  16  Dec.  1876,  B.  2057. 

For  like  decree,  Fit  declining  account  against  the  estate  of  a  oo*exor  who 
died  insolvent,  see  Symea  v.  Glynn^  M.  B.,  14  Feb.  1771,  B.  541. 

For  order  for  admon  against  the  surviving  exor,  the  represves  of  the 
deceased  exor  and  trustee  not  being  parties,  see  WhitiingUmy.  Oooding^  1851, 
B.  1020 ;  10  Ha.  xxix. 

For  order  where  Pit  exor  submitted  to  account,  and  did  not  ask  any 
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aoconnts  agamst  Deft,  his  co-exor  and  trustee,  wlio  by  the  bill  was  stated  to 
have  accounted  to  Pit,  for  accounts  of  testator's  estate  received  by  Pit  alone 
or  joinUy  with  Deft,  see  Lambert  v.  Buchanan^  V.-O.  S.,  22  Dec.  1858, 
B.  447. 

For  order  on  further  consideration,  there  being  no  evidence  to  show  whether 
C.,  one  of  the  exors,  had  or  had  not  received  any  rents  and  profits  of  the 
testator's  realty^,  and  all  parties  interested,  other  than  the  infants,  by  iheir 
counsel  admitting  that  C.  had  not  received  any  rents  and  profits  not  wxoxmixA 
for  by  him,  declaring  that  it  was  for  the  benefit  of  the  mfants  to  do  so,  and 
waiving  any  inquiry  with  respect  to  the  rents  and  profits  received  by  C,  see 
Tinkler  v.  Uvm^Um,  V.-O.  M.,  9  Aug.  1875,  B.  3323. 


NOTES. 

Aocotnrrs  whebe  soke  of  the  executobs  have  died. 

All  the  living  exors  must  be  parties  to  an  admon  action :  Latch  v.  Z).,  10 
Ch.  464  ;  Hamp  v.  Robinson,  3  D.  J.  &  S.  97  ;  but  it  is  not  necessary  to  join 
tikxe  represves  of  one  who  has  died,  when  it  is  not  sought  to  charge  his  estate 
with  any  sums  received  by  him. 

But  an  allegation  that  he  or  his  exors  duly  accounted  to  the  surviving 
exor  is  sufficient:  Adams  v.  Barry ,  2  Y.  &  C.  0.  167 ;  or  a  waiver  of  the 
account  s^ainst  his  estate :  Masters  v.  Barnes,  lb,  616,  where  the  deceased 
exor  had  become  bankrupt  before  his  death ;  and  see  Pease  v.  Cheesbrough, 
Form  6,  sup,  p.  1521 ;  Whittington  v.  Gooding^  10  Ha.  xxix.,  et  sup,  p.  1521 ; 
or  the  judgment  maybe  made  restricted  to  the  account  against  the  survivors, 
though  there  is  no  such  allefration  or  waiver :  Wihon  v.  Todd,  1  My.  &  C.  42 ; 
q,  V,  as  to  bringing  in  the  deceased's  exor  by  supplemental  proceedings :  and 
see  Simes  v.  Eyre,  6  Ha.  137 ;  Holland  v.  Prior,  1  My.  &  K,  237 ;  O.  XVI, 
4,  5,  et  sup.  pp.  1139,  1416. 

Where  a  testator  dies  subsequently  to  the  Land  Transfer  Act,  1897  (60  &  61 
y.  c.  65),  having  appointed  exors,  his  real  estate  vests  in  all  the  exors,  and 
not  only  in  those  who  prove  the  will  or  act  in  the  admon  of  the  estate :  In  re 
Pawley  and  London  and  Provincial  Bank,  (1900)  1  Ch.  68.  As  to  the  devolu- 
tion of  the  legal  estate  in  the  realty  before  grant  t>f  probate  or  letters  of 
admon,  see  Brickdale,  238,  239. 

payments. 

Extravagant  funeral  expenses  were  not  allowed  in  full :  Bissett  v.  Antrohus, 
4  Sim.  512 ;  Bridge  v.  Brovm,  2  Y.  &  0.  C.  181 ;  Wms.  Exors.  9th  ed.  838. 

As  to  the  illegality  of  cremation,  see  Williams  v.  W.,  20  Ch.  D.  659. 

Exors  have  been  allowed  a  salary  to  agent  to  get  in  debts :  Hopkinson  v. 
Roe,  1  Beav.  180 ;  and  broker's  percentage  for  identifying  exor  on  transfer 
to  legatee :  Jones  v.  Powell,  6  Beav.  488 ;  Davenport  v.  Powell,  14  Sim.  275 ; 
but  not  for  intermediate  transfer  to  exor,  and  only  one  guinea  on  transfer 
into  Court :  Hopkinson  v.  Roe,  sup. 

Payments  to  the  rightful  exor  made  by  exor  de  son  tort,  after  action 
brought  against  him,  will  not  be  allowed :  Wms.  Exors.  219 ;  and  in  Lay  field 
T.  2/.,  7  Sim.  172,  payments  by  exors  de  son  tort,  to  admor  appointed  aft^ 
suit  brought,  and  then  made  co-Deft,  were  not  allowed ;  but  acts  of  deceased 
exor  who  had  not  proved  were  confiimed  by  subsequent  probate :  Brazier  v. 
Hudson,  8  Sim.  67. 

An  auctioneer  who  sells  the  assets  is  liable  for  the  debts  as  an  exor  de  son 
tort  unless  he  can  show  that  he  acted  under  an  exor  who  has  proved  the  will : 
Nvlty  V.  Fagan,  22  L.  E.  Ir.  604. 

And  as  to  the  order  of  payment  of  debts,  v,  sup,  pp.  1419  et  seq. 

An  exor  in  India  is  entitled  to  5  p.  c.  on  all  assets  obtained  or  retained  by 
him  there:  Cockerell  v.  Barber,  1  Sim.  23  ;  Campbell  v.  C,  13  Sim.  168,  169; 
2  T.  &  C.  C.  607 ;  MaUhewsy,  Bagshaw,  14  Beav.  123, 126,  n. ;  Wms.  Exois. 
1857  ;  8th  ed.,  1865. 

For  the  corresponding  rule  as  to  the  West  Indies,  see  Dtnton  v.  Davy, 
1  Moo.  P.  0.  15. 

And  as  to  exors'  allowanoes,  see  Wms.  Ezozs.  1860  et  seq. 
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As  to  what  will  be  allowed  under  the  term  *'  executorship  expenses,"  see 
Sharp  y.  Lush,  10  Ch.  D.  468 ;  and  as  to  the  meaning  of  the  expression 
"testamentary  expenses,"  v,  sup,  p.  1423. 

Payments  to  police  for  protecting  and  preserving  property  left  derelict 
were  held  to  be  salyage  expenses  payable  out  of  the  assets :  Be  Pike,  Burke  y. 
B.y  23  L.  B.  Ir.  9. 


Accouirrs  and  dischaegb. 

An  exor  de  son  tort  is  subject  to  all  the  liabilities  without  any  of  the 
privileges  of  an  exor:  Carmichael  v.  (7.,  2  Ph.  101 ;  and,  it  has  been  said,  is 
liable  to  account  to  the  beneficiaries,  ihough  he  has  settled  with  the  rightful 
exor,  or  with  a  person  who  has  taken  out  admon  pending  an  action  for 
an  account  of  the  intestate's  estate:  8,  C. ;  Layfield  y.  Z.,  7  Sim.  172 ;  but 
see  HillY,  Curtis,  1  Eq.  90,  cmtra;  Wms.  Exors.  9th  ed.  219  (k);  and 
sup.  p.  1416. 

An  agent  employed  by  and  accounting  to  a  person  not  the  rightful  exor 
may  be  made  accountable  as  exor  deson  tort :  Sharlandr,  Mildon,  5  Ha.  469 ; 
A,  G.  y.  New  York  Breweries  Oo.,  (1898)  1  Q.  B.  205,  0.  A. ;  and  persons 
acting  as  trustees  or  exors  are  liable  as  such :  Backham  y.  8iddall,  1  Mac.  & 
G.  607;  Pearce  y.  P.,  22  Beay.  248,  et  sup,  p.  1131;  but  a  creditor  who 
obtains  payment  of  a  debt  from  an  exor  de  son  tort  does  not  thereby  become 
an  exor  de  son  tort :  HurseJl  y.  Bird,  65  L.  T.  709. 

As  to  exor's  liability  for  cutting  timber  by  mistake  on  a  supposed  trust, 
see  Ferrand  y.  Wilson,  4  Ha.  383. 

It  seems  an  exor  cannot  defend  an  action  in  formd  pauperis,  even  if  he 
swear  there  are  no  assets :  Oldfield  y.  Cohhett,  1  Ph.  613 ;  and  see  S,  C.,l  Col. 
169;  unless  he  is  also  beneficially  entitled:  Thompson  y.  T.,  cited  lb.  170; 
Everson  y.  Matthew,  3  W.  E.  159;  and  a  husband  entitled  to  property  as 
admor  of  his  wife  may  sue  in  formd  pauperis  :  8.  C. ;  Bogers  y.  Hvoper,  21 
L.  T.  278;  1  W.  R.  474. 

As  to  the  liability  of  an  exor  who  has  distributed  the  estate,  v.  sup,  p.  1434, 
et  in/,  p.  1527,  and  Sect.  XXVIII.,  **  Refunding,"  pp.  1657  et  seq, 

A  trustee  on  settling  accounts  and  handing  oyer  the  property  is  entitled  to 
an  acknowledgment  from  his  c.  q,  t,,  but  not  in  general  to  a  release  under 
seal:  Chadwick  y.  Heailey,  2  Col.  137;  Be  Wright,  3  K.  &  J.  419;  King  y. 
Mtdlins,  1  Drew.  808 ;  Lewin,  402;  and  oases  inf.  pp.  1527,  1528. 


Section  VII. — Conduct  of  Action. 

Prosecution  of  Judgment  or  Order  gtvefi  to  Creditor. 

Let  M.  and  B.,  exors  of  the  will  of  M.  deceased,  who  daim  to  be 
creditors  upon  the  estate  of  the  testatrix  D.,  have  the  carriage  and 
execution  of  the  order  made  in  this  action  for  the  admon  of  the  personal 
estate  of  the  said  D.,  dated  &c. — Duffield  v.  O* Brian,  V.-O.  W.  in 
Chambers,  10  June,  1853,  A.  949. 

For  order  for  delivery  of  papers,  see  L.  Alvanley  y.  Kinnaird,  1841, 
B.  1133 ;  8.  C,  8  Jur.  114 ;  and  in Beale  v.  8ymons,  L.  C,  aflarming  V.-C.  E., 
1849,  A.  281,  337,  the  conduct  of  the  cause,  though  not  a  creditors'  suit,  was 
given  to  a  creditor. 

For  various  orders  as  to  the  conduct  of  admon  suits,  see  8mith  v.  Guy, 
2  G.  P.  Coop.  289,  and  cases  there  collected. 
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For  order  giving  the  conduct  of  an  admon  order  taken  on  snmmons  to  a 
residuary  legatee  on  payment  of  Fit's  debt  and  costs,  see  Re  Mciyneux, 
PimhUy  v.  if.,  W.  N.  (67)  250 ;  and  see  L,  Alvanley  v.  Kinnaird,  2  M.  &  G.  1 : 
8  Jut.  114 ;  EarU  y.  Sidehottom,  W.  N.  (68)  121 ;  37  L.  J.  Ch.  503. 

For  order  giving  a  creditor  leave  to  attend  proceedings  under  admon  deoee 
at  the  expense  of  the  estate,  see  Bush  v.  ^.,  v.-C.  M.,  23  May,  1871.  But 
in  general  he  can  only  attend  at  his  own  expense ;  and  see  Hare  t.  Ro^ 
2  Yez.  558,  et  sup,  p.  1432. 

For  form  of  summons,  see  D.  C.  F.  538. 


K0TE8. 


CONDUCT  or  PROCEEDINGS. 


The  question  which  of  two  creditors  or  beneficiaries  shall  have  the  conduct 
of  admon  proceedings  is  a  matter  for  the  Judge's  discretion  in  Chambers : 
Harvey  v.  Coxwell^  32  L.  T.  52 ;  and  will  not  be  interfered  with  on  appeal : 
Dowhiggin  v.  Trotter,  20  W.  E.  1024 ;  27  L.  T.  731. 

An  order  giving  the  conduct  to  a  creditor  who  is  not  a  party,  and  has  not 
proved  his  debt,  would  be  irregular :  Smith  v.  Outfy  2  C.  P.  Coop.  297,  298 ; 
out  a  Pit  whose  debt  the  Master  had  disallowed  was  not  deprivea  of  the  con- 
duct, pending  exceptions  to  the  report :  Jeudwine  v.  Agate,  5  Russ.  283. 

The  conduct  was,  after  a  creditor's  admon  order,  given  to  a  residuary 
legatee  on  payment  of  Pit's  debt  and  costs :  lie  Molyneux,  Pimbley  v.  Af., 
W.  N.  (67)  250.  And  see  L,  Alvanley  v.  Kinnaird,  2  M.  &  G.  1 ;  8  Jur  114. 
See,  however.  Be  At'nstvorth,  Cockcro/t  v.  Sanderson,  W.  N.  (95)  153,  to  the 
effect  that  the  proper  course  in  such  a  case  is  for  the  legatees  or  next  of  kin 
to  commence  a  fresn  action  for  administration,  the  proceedings  in  the  creditor's 
action  being  stayed. 

A  residuary  legatee  may  be  preferred  to  a  creditor :  Penny  v.  Francis, 
7  Jur.  N.  S.  248 ;  or  to  an  exor :  Kelk  v.  Archer,  16  Jur.  606 ;  and  an  exor  to 
a  creditor  whose  writ  was  issued  first:  Be  Smith,  McMurray  v.  Mathew, 
33  L.  T.  804 ;  30  L.  J.  Ch.  185  ;  9  W.  R.  8. 

The  Court  will  not  take  the  conduct  of  the  action  from  Pit  for  irregularity 
in  the  judgment  or  order,  though  collusion  is  suggested:  Smith  v.  Ouy, 
2  Ph.  159 ;  and  judgments  being  made  in  two  suits,  I^lt  in  one  was  allowed 
to  attend  in  the  other :  8,  C. 

The  prosecution  of  a  judment  or  order  in  Chambers  may  be  taken  from 
Pit  for  want  of  diligence  and  committed  to  another,  in  whicn  case  Pit's  solr 
will  be  ordered  to  edlow  inspection  and  copies  of  all  documents  in  his  pos- 
session :  Bennett  v.  Baxter,  10  Sim.  417 ;  see  0.  xxxiii,  9. 

Delay  by  Pit  was  ground  for  giving  the  conduct  to  a  creditor :  Cook  y. 
Bolton,  5  Buss.  282 ;  but  Pit  must  be  indemnified  against  future  costs :  Anon^, 
2  Moll.  467. 

A  mortgagee  of  interests  under  the  will  who  had  got  liberty  to  attend  in 
the  admon  suit,  and  afterwards  foreclosed,  could  not  sustain  a  suit  to  have 
the  conduct  of  the  admon  suit  given  to  him :  Beckunih  v.  Booth,  W.  N.  (66) 
379. 

After  decree  here  the  Pit  in  a  suit  for  admon  in  Ireland  was  restrained 
from  proceeding:  Eustace  v.  Lloyd,  25  W.  R.  211 ;  35  L.  T.  900. 

See,  as  to  consolidation  of  actions  and  stay  of  proceedings,  sup.  Vol.  I. 
pp.  835  et  seq, ;  and  see  Furze  v.  Hennet,  2  D.  &  J.  125 ;  Scaffold  v.  Hampton, 
22  W.  R.  182 ;  43  L.  J.  Ch.  137 ;  29  L.  T.  575 ;  et  sup.  Vol.  I.  p.  393. 

COSTS. 

A  Pit  who  has  been  deprived  of  the  conduct  of  an  admon  action  is  not 
entitled  to  the  costs  of  attending  the  taking  of  the  accounts  in  Chambers : 
Armstrong  Y,  A,,  12  Eq.  614;  Joseph  v.  Goode,  23  W.  R.  225;  but  will  be 
allowed  the  costs  of  appearing  on  further  consideration  to  ask  for  costs  up  to 
his  removed :  S,  C,  ;  and  see  Huhbard  v.  Latham,  14  W.  R.  553. 

A  creditor  proceeding  after  notice  of  a  sufficient  judgment  or  order  loses 
subsequent  oosts :  Biddulph  v.  FUzgercUd,  Moffet  y.  Smitht  2  MoU.  351,  359. 
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SEcnoN  yill. — ^Liability  op  thb  Estate  and  Indemnity. 

1.  Executor  or  Administrator  to  defend  Action  and  be  indemnified. 

Let  the  Pit,  as  admor  of  the  effects  of  S.,  deceased  &c.,  be  at  liberty 
to  defend  the  action  instituted  against  him,  as  such  admor,  together 
-with  other  persons,  wherein  C.  &c.  are  Pits,  and  J.  &c.  are  Defts,  as  he 
may  be  advised ;  And  the  Pit  is  to  be  indemnified  against  all  costs, 
charges,  and  expenses  which  have  been,  or  hereafter  may  be,  properly 
incurred  by  him,  as  such  admor,  relating  to  the  said  action  out  of  the 
testator's  estate. — Norria  v.  SadUtr^  M.  E.,  at  Chambers,  17  March, 
1858,  B.  635. 

2.  Inquiries  as  to  Testator^ s  Liability  as  Surety  or  Partner. 

An  inquiry  whether  the  estate  of  the  testator  is  liable  for  any  and 
what  debt  of  —  due  and  owing  to  Messrs.  B.,  and  whether  it  will  be 
proper  and  for  the  benefit  of  the  testator's  estate  that  any  and  what 
proceedings  should  be  taken  against  the  said  — ,  or  otherwise,  and  by 
whom,  for  the  purpose  of  discharging  the  testator's  estate  from  such 
liability.— ^wAn«// V.  B,,  M.  E.,  11  Jan.  1863,  A.  436. 

An  inquiry  whether  the  testator  at  his  death  was  surety  for  the 
Deft  W.  in  any  and  what  sum  or  sums  of  money,  and  whether  such 
sum  or  sums,  or  any  and  what  parts  thereof,  has  or  have  been  paid  or 
secured;  And  at  what  time  or  times  respectively  the  same  were  so 
respectively  paid  or  secured ;  And  whether  any,  and  which,  of  such 
sum  or  sums  of  money,  or  any  and  what  parts  thereof,  has  or  have  not 
been  paid  or  secured,  and  under  what  circumstances;  And  whether 
anything,  and  what,  remains  due  to  or  from  the  testator's  estate  in 
respect  of  the  same,  and  under  what  circumstances. — Fordham  v.  Wallis, 
V.-C.  T.,  8  Jan.  1853,  A.  403;  10  Ha.  217. 

For  special  inquiries  as  to  liability  of  testator's  estate  under  lease  and 
partnersnip,  and  as  to  getting  rid  of  liabilities,  and  as  to  misconduct  in 
waiver  of  right  to  become  parhier,  see  Fletcher  v.  Stevenson,  3  Ha.  364. 

For  order  for  surviving  partner  to  execute  an  indemnity  to  the  testator's 
estate  against  debts  and  uaoilities,  see  May  v.  M,,  Y.-O.  M.,  21  July,  1874. 


3.  Inquiry  as  to  Testator^ s  Liability  as  Trustee  and  his  Receipts. 

An  inquiry  whether  the  testator,  either  alone  or  jointly  with  any 
other  persons  or  person,  became,  and  was  at  the  time  of  his  decease, 
trustee  under  or  by  virtue  of  the  indenture  dated  &c.,  or  under  or  by 
virtue  of  any  other,  and  what,  deed  or  instrument ;  And  whether  by 
any  act  or  acts,  either  alone  or  jointly  with  such  other  persons  or  person, 
or  by  the  omission  of  any  acts  or  act  which  he,  either  alone  or  jointly 
with  them  or  him,  was  bound  to  do  or  perform,  under  or  by  virtue  of 
the  said  indenture,  or  deed  or  instrument,  any  liability  or  obligation 
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has  arisen  bj  which  his  estate  has  or  may  become  bound  or  chargeable 
to  any,  and  what,  extent. — Propert  v.  Rowlands^  V.-C.  W.,  11  Jan. 
1850,  B.  639. 

For  inquiries  as  to  any  person,  other  than  parties  to  the  soit,  haying 
daims  on  the  estate,  see  Adams  y.  Barry ^  2  Col.  294. 


4.  Inquiry  as  to  Liability  under  Contracts, 

An  inquiry  whether  the  testator  was  at  the  time  of  his  death  engaged 
in  any  and  what  contracts,  and  whether  or  not  in  partnership  with  any 
and  what  persons,  and  whether  the  estate  of  the  testator  is  under  any 
and  what  liabilities  or  liability  in  respect  of  such  contracts  or  contract, 
or  any  or  either  and  which  of  them ;  And  whether  such  partnerships, 
or  any  or  either  of  them,  are  or  is  still  subsisting,  and  whether  the 
partnership  accounts  haye  been  wound  up  and  settled ;  And  whether 
any  and  what  proceedings  will  be  requisite  in  relation  to  such  contracts 
and  accounts,  or  any  or  either  of  them,  and  by  and  against  whom ; 
And  whether  any  proceedings  are  now  pending,  and  whether  such 
proceedings  should  be  compromised;  and  if  so,  upon  what  terms. — 
Trott  y.  Jonet,  V.-O.  M.,  14  March,  1874,  B.  779. 


5.  Inquiry  as  to  Building  Contract  by  Testator  affecting  'Property 

bequeathed  by  Will. 

An  inquiry  whether  the  testator  had  entered  into  any  and  what 
building  contracts  affecting  the  property  deyised  to  the  said  E.  L.  S.  D. 
for  life  or  for  any  shorter  period,  with  remainder  oyer,  and  whether 
any  and  which  of  such  contracts  remained  uncompleted  at  his  death 
in  respect  of  which  the  estate  of  the  testator  was  under  any  and  what 
liability,  and  whether  any  and  what  compensation  is  payable  by  the 
testator's  estate  to  the  said  E.  L.  S.  D.  in  respect  thereof. — See  Re 
Day,  Day  y.  Sprake,  North,  J.,  11  August,  1898,  A.  3986;  (1898) 
2  Ch.  510. 


6.  Inquiry  whether  proper  to  inspire  Lives. 

As  inquiry  whether  it  will  be  proper  for  the  Deft  B.  to  insure  or 
renew  (and  keep  on  foot)  the  insurances  of  any  of  the  liyes  whereon 
any  annuities  are  held  for  the  benefit  of  the  testator's  personal  estate ; 
And  if  so,  then  Let  such  insurances  be  made  or  renewed  (and  kept  on 
foot)  accordingly,  with  the  approbation  of  the  Judge,  out  of  the 
testator's  personal  estate. 
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7.  Decree  in  Action  by  Residuary  Legatees  against  Specific  Legatee 
of  Bank  Shares^  and  her  Husband,  and  the  Trustees  of  her 
Settlement,  to  indemnify  Plaintiffs  and  the  Testator^s  Executor 
against  Calls. 

Declabe  that  the  Pits  {residuary  legatees)  are  entitled  to  have  the 
sum  of  £576,  paid  by  the  Fits  in  respect  of  the  call  in  the  pleadings 
mentioned,  and  the  costs  of  the  action  of  the  C.  Bank  of  India  v,  T., 
together  with  interest  on  the  said  sum  of  £576  from  the  time  the  same 
was  paid  by  or  on  behalf  of  the  Pits,  at  the  rate  of  4  p.  c.  per  ann., 
raised  and  paid  to  them  out  of  the  trust  funds  hereinafter  mentioned  : 
And  Declare  that  the  Pits  are  entitled  to  be  indemnified  against  the 
caU  of  £180  in  the  pleadings  mentioned,  and  all  other  calls  hereafter 
to  be  made  in  the  winding-up  of  the  said  co.  in  respect  of  the  forty- 
five  shares  in  the  pleadings  mentioned  out  of  the  funds  now  subject  to 
the  trusts  of  the  said  indenture  of  settlement  &c. ;  And  Let  the  Def  ts 
S.  and  J.  {Ihe  trustees)^  out  of  the  funds  subject  to  the  trusts  of  the 
said  indenture  of  settlement,  raise  the  said  sum  of  £576  and  interest  as 
aforesaid,  and  the  sum  payable  in  respect  of  the  said  call  of  £180,  and 
out  of  the  amount  so  to  be  raised  pay  the  said  sum  of  £576  and  interest 
as  aforesaid  to  the  Pits  Q,  and  H.,  and  thereout  pay  to  the  Deft  T. 
{the  exor)  what  he  shall  haye  paid  in  respect  of  the  said  call  of  £180. 
— Tax  costs  of  Pits  and  of  Defts  T.  and  S.  and  J.,  those  of  S.  and  J.  as 
between  solr  and  client. — Pits  to  pay  T.'s  costs  and  add  them  to  their 
own. — Defts  S.  and  J.  to  pay  the  total  amount  and  raise  the  same  and 
their  own  costs  out  of  trust  funds. — Qrihble  v.   Tucker,  V.-O.  M.,  16 
Feb.  1875,  A.  293. 


NOTES. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  o.  35),  s.  27, 
an  exor  or  admor  liable  as  such  under  any  lease  or  agreement  for  a  lease 
^granted  or  assigned  to  the  deceased,  after  providing  for  any  **  future  claim 
that  may  be  made  in  respect  of  any  fixed  or  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out  on  the  property,"  and  assigning  the  lease 
to  a  purchaser,  may  distribute  the  assets  without  appropriating  any  fund  for 
liability  under  the  lease  or  agreement,  and  shall  not  be  hablo ;  but  the  lessor's 
right  to  follow  the  assets  is  not  to  be  affected. 

The  section  applies  to  exors  of  a  person  who  died  before  it  came  into 
operation  (Aug.  13,  1859),  assigning  a  lease  afterwards:  Re  Qreen,  2  D.  F.  & 
J.  121 ;  Smith  v.  /S.,  1  Dr.  &  S.  384;  Dodson  v.  Sammell,  lb,  575 ;  9  W.  E. 
887 ;  BeillyY,  B.,  34  Beav.  406 ;  BenneU  v.  Lyttayi,  2  J.  &  H.  155,  158. 

The  section  only  applies  to  admon  out  of  Court,  for  exors  acting  fairly 
under  a  judgment  or  order  for  admon  are  fully  indemnified  without  more : 
Smith  V.  S.,  1  Dr.  &  8.  384,  386 ;  Dean  v.  Allen,  20  Beav.  1,4;  Waller  v. 
Barrett,  24  Beav.  413;   Williams  v.  Headland,  12  W.  E.  367,  ei  in/,  n.  1661. 

And  for  the  principles  on  which  the  Court  acts  as  to  giving  an  indemnity 
against  covenants  in  leases,  or  debts  which  may  arise,  see  Waller  v.  Barrett^ 
24  Beav.  414,  416—420;  Dean  v.  Allen,  20  Beav.  1,  4. 

Though  an  exor  is  entitled  to  an  indemnity  as  to  liabihty  in  respect  of 
leaseholds,  he  will,  when  his  misconduct  has  caused  delay  or  embarrassment, 
only  be  allowed  such  costs  as  would  have  been  incurred  in  obtaining  the 
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judgment  on  an  admon  summons :  Be  JBonvarthy  Howard  y.  Eastony  29  W.  B. 
885;  45L.  T.  136.  * 

He  is  not  bound  to  accept  an  indemnity,  but  may  require  the  repairs,  &c., 
necessary  to  keep  the  property  from  risk  of  forfeiture,  to  be  carried  out  out 
of  the  rents  and  profits,  and  on  his  application  the  Court  will  appoint  a 
receiver :  Be  Fowler^  F.  v.  Odell^  16  Ch.  D.  723 ;  and  see  Be  Courtier,  Odes  v. 
Courtier,  34  Ch.  D.  136,  C.  A. ;  and  the  tenant  for  life  ofleaseholds  specific- 
ally bequeathed  is  bound  during  the  continuance  of  his  interest,  as  between 
himself  and  the  testator's  estate,  to  pay  tiie  rent  reserved  by  the  lease  and 
terform  the  covenants  and  conditions  contained  in  it:  Be  Betty ,  B.y.A.G., 
1899)  1  Ch.  221 ;  Be  Ojer$,  Cooper  v.  O,,  (1899)  2  Ch.  64  ;  not  following 
Ze  Tomlinson,  (1896)  1  Ch.  232;  and  see  earlier  cases  considered  in  Lewin 
on  Trusts,  255. 

An  exor  loses  the  protection  of  the  section  if  he  assigns  the  leaseholds  to 
the  legatees,  or  to  trustees  for  them,  for  they  are  not  purchasers :  Smith  v.  S., 
Dodaon  v.  Sammell,  1  Dr.  &  S.  384,  575. 

Funds  set  apart  before  the  Act  to  meet  the  landlord's  claims  as  to  assigned 
leaseholds  may  be  paid  out  without  notice  to  him :  Sawdon  t.  Marriott,  21 
W.  E.  808 ;  28  L.  T.  867 ;  Dodion  v.  Sammell,  1  Dr.  &  S.  675 ;  but  see 
Bunting  v.  Marriott,  7  Jur.  N.  S.  665 ;  9  W.  E,  264 ;  and  a  claim  by  the 
lessor  to  administer  the  lessee's  estate,  and  to  impound  assets,  to  meet  future 
possible  breaches,  was  dismissed :  King  v.  Malcotty  9  Ha.  692. 

The  liabilities  of  leasehold  given  for  life  were  in  the  case  borne  by  the 
corpui:  Alltn  v.  Emhleton,  4  Drew.  226. 

A  purchaser  of  a  lease  without  a  legal  assignment  was  not  liable  to 
lessor's  suit  for  rents  and  breaches  of  covenant  during  his  possession :  Cox  v. 
Bishop,  3  Jur.  N.  S.  499. 

For  cases  before  the  Act,  see  Fletcher  v.  Stevenson,  3  Ha.  360,  364 ;  Dobson 
V.  Carpenter,  12  Beav.  370,  376;  Brewer  v.  Pocock,  23  Beav.  310. 

An  exor  was  entitled  to  an  indemnity,  though  he  had  never  been  in  pos- 
session :  Cochrane  v.  Bobinson,  11  Sim.  378 ;  6  Jur.  4 ;  and  to  an  indemnity 
out  of  the  general  estate  against  leaseholds  specifically  bequeathed :  Garratt 
T.  Lanoefield,  2  Jur.  N.  S.  177  ;  eecus,  where  he  has  unconditionally  assented 
to  the  bequest:  Shadholt  v*  Wood/all,  2  Col.  30;  and  no  indemnity  was 
necessary  where  the  testator  was  only  assignee  and  the  lease  had  been 
assigned :  Oarratt  v.  Lancefield,  sup. 

Sums  paid  to  a  landlord  for  dilapidations  to  a  leasehold  specifically  be- 
queathed, and  for  rents  since  the  testator's  death,  are  not  debts  of  the  testator : 
Hawkins  v.  H.,  13  Ch.  D.  470,  C.  A. 

As  to  the  liability  of  a  shareholder's  estate  for  debts  contracted  by  the 
company  after  his  decease,  v.  inf.  p.  1661,  and  Chap.  XLIX.,  "  Pabtker- 

8HIP." 

As  to  the  right  of  the  pers.  represve  of  a  deceased  shareholder  to  have 
an  allotment  of  shai*es  which  the  deceased  would  have  been  entitled  to  have 
offered  to  him,  see  James  v.  Buena  Ventura  Nitrate  Grounds  Syndicate,  Ld., 
(1896)  1  Ch.  466,  C.  A. 

What  was  due  in  respect  of  shares  repudiated  by  the  legatee  of  them,  also 
a  devisee,  fell  on  testator's  estate :  Moffett  v.  Bates,  3  Sm.  &  G.  468 ;  and  fines 
on  renewals  of  leases  which  the  testator  had  covenanted  to  pay  were  paid  out 
of  the  general  estate :  Trail  v.  Jackson,  26  W.  E.  802 ;  and  as  to  specific 
legatees  of  shares  or  land  being  liable  for  calls  or  rent,  or  entitled  to  payment 
out  of  the  general  estate,  v.  tn/.  p.  1621. 

Where,  in  an  admon  action,  proceedings  taken  with  the  leave  of  the  Court 
for  the  benefit  of  the  estate  are  unsuccessful,  and  the  persons  so  taking  them 
axe  ordered  to  pay  the  Deft's  costs,  he  becomes  entitlea  to  the  benefit  of  their 
right  of  indemnily,  and,  as  between  them  and  him,  his  right  is  the  higher,  so 
that  if  the  estate  is  insufficient  his  costs  will  be  paid  first :  Be  Blundell, 
B.  V.  B.,  44  Ch.  D.  1,  C.  A. 


RIGHT  TO  RELEASE. 

A  trustee,  on  settling  accounts  and  handing  over  the  property,  is  entitled  to 
an  acknowledgment  from  his  c.  g,  t,,  though  not  to  a  release  under  seal: 
Chadnnck  v.  Heatley,  2  Col.  137;  he  may  be  entitled  to  a  release  under  seal, 
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if  the  trusts  were  created  by  deed :  Re  Wright,  3  K.  &  J.  419 ;  or  where  there 
is  no  writing  to  indicate  them,  or  the  amount  of  the  fund,  or  if  he  is  asked  to 
depart  from  the  exact  trusts:  King  v.  Mull  ins,  1  Drew.  308. 

Trustees  receiying  a  fund  from  other  trustees  need  only  eive  a  receipt : 
He  Cater,  25  Bea.  366.  /  o  r 

And  see  Lewin,  402. 


Section  IX. — Betainer  of  his  own  Debt  by  Executor. 
Declaration  ihat  Administrator  entitled  to  retain  Debt. 

Declare  that  the  deft,  W.  B.,  as  the  admor  d«  bonis  non  of  the 
personal  estate  of  the  above-named  intestate,  J.  P.,  deceased,  has  a 
right  to  retain  the  sum  of  £ — ,  the  balance  of  the  principal  due  in 
respect  of  a  debt  of  £ — ,  by  the  master's  certificate,  dated  &c. 
certified  to  be  due  to  the  said  W.  B.,  and  owing  to  him  by  the  said 
intestate  out  of  a  sum  of  (two  hundred  and  seyenty-fiye  pounds 
twelve  shillings  and  sevenpence),  moneys  come  to  his  hands  as  legal 
pers.  represve  of  the  said  intestate. — See  Daviet  v.  Parry ^  Eomer,  J., 
4  Feb.  1899,  A.  192,  (1899)  1  Ch.  602.     See  note,  inf.  p.  1532. 

NOTES. 
RIGHT  OF  RETAINER. 

An  exor  or  admor  has  a  legal  right  to  retain  his  own  debts  out  of  the 
testator's  legal  assets  in  priority  to  aU  other  creditors  of  equal  degree :  Wms. 
Exors.  1039 ;  8th  ed.  1043  et  seq. ;  9th  ed.  884  et  seq. ;  Ee  Jone9y  Calver  v. 
Laxton,  31  Ch.  D.  440;  Wilson  v.  Coxwtll,  23  Ch.  D.  764;  and  before  the 
costs  of  all  parties,  including  Fit :  Chissum  v.  Dewes,  6  Buss.  29 ;  Richmond 
V.  WhiUy  12  Ch.  D.  361,  C.  A. ;  although  a  mortgagee :  Tipping  v.  Power, 
1  Ha.  411 ;  but  see  Ferguson  v.  Gibson,  14  Eq.  379 ;  and,  according  to  Loomes 
V.  Stotherd,  1  S.  &  S.  458,  retainer  will  only  nave  priority  over  such  costs  as 
are  incurred  after  the  exor  has  given  notice  that  his  right  of  retainer  will 
exceed  the  assets;  and  retainer  is  of  course  subject  to  specific  charges: 
Tipping  v.  Power,  1  Ha.  405. 

Ajid  the  right  to  retainer  for  a  simple  contract  debt  will  not  be  enlarged 
because,  for  convenience  of  admon,  specialty  creditors  have  been  paid  in  the 
first  instance  out  of  proceeds  of  real  (state :  Walters  v.  W.,  18  Ch.  D.  182 ; 
nor,  on  the  other  hand,  will  it  be  diminished  because,  for  convenience  of 
admon,  creditors  in  a  higher  degree  have  been  paid  out  of  outstanding  per- 
sonal estate :  Re  Lance,  Sharp  v.  Rebbeck,  W.  N.  (00)  29. 

The  right  of  retainer  exists  only  in  the  case  of  legal  assets :  Wms.  Exors. 
888;  Bain  v.  Sadler,  12  Eq.  570  (explaining  Hall  v.  Macdonald,  14  Sim.  1) ; 
and  therefore  not  as  against  real  estate,  which  by  the  Admon  of  Estates  Act, 
1833  (3  &  4  W.  IV.  c.  104),  is  made  assets  only  in  equity :  WaUvrs  v.  W,, 
18  Ch.  D.  182 ;  but  debts  recoverable  only  in  equity  could  be  retained :  Re 
Morris,  M.  v.  M,,  10  Ch.  68. 

And  the  right  attaches  only  to  a  fund  of  which  the  represve  has  actual  or 
constructive  possession,  not,  e,g,,  to  a  fund  transferred  from  another  action 
on  his  application :  Pulman  v.  Meadows,  (1901)  1  Ch.  233. 

When  the  debt  due  to  the  exor  exceeds  the  value  of  the  assets,  the  exor  is 
entitled  to  retain  the  assets  in  specie :  In  re  Gilbert,  Exp.  Gilbert,  (1898) ' 
1  Q.  B.  282,  discussing  Woodumrd  v.  Darcy,  1  Flow.  184,  and  Chapman  v« 
Turner,  9  Mod.  268;  8.  C,  Vin.  Abr.  Exor.  D.  2,  p.  72. 
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Although  the  role  of  equity  was  against  retainer,  it  followed  the  law  as 
to  legal  assets ;  so  that  it  seems  that  there  was  no  **  conflict  or  variance" 
between  the  rules  of  common  law  and  equity  (see  Jud.  Act,  1873,  s.  25  (11) ) 
on  this  point,  and  that  consequently  the  distinction  between  legal  and  equit- 
able assets  in  this  respect  will  still  prevail. 

As  to  legal  and  equitable  assets,  v.  sup,  p.  1423 ;  and  as  to  retainer  by  exor 
de  sen  tort,  Wms.  Exors.  200. 


BIGHT^HOW  AFFECTED  BY  JT7D0MENT  OR  ORDER. 

The  right  to  retain  is  not  affected  by  the  judgment  or  order  for  admon : 
Nunn  V.  Barlow,  1  S.  &  S.  688  ;  Be  BarreU,  Whiitaker  v.  5.,  43  Ch.  D.  70; 
Be  Orme,  Evans  v.  Maxwell,  50  L.  T.  51 ;  nor  a  balance  order  obtained 
against  the  exor  for  payment  of  a  call  out  of  the  assets  in  a  due  course  of 
admon :  Be  Ilubback,  Ini.  Mar.  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  934,  C.  A.; 
nor  by  payment  into  Court :  Lauyton  v.  Higgs,  5  Sim.  228;  Tipping  v.  Power, 
1  Ha.  411 ;  Chissum  v.  Dewes,  5  Huss.  29;  though  under  an  order  made  in 
his  presence  in  Chambers,  and  not  expressed  to  be  without  prejudice  to  his 
right  of  retainer:  Bichmond  v.  White,  12  Ch.  D.  361,  C.  A. ;  Be  Langley, 
Johnson  V.  Z.,  W.  N.  (99)  23;  Be  Lance,  Sharp  v.  Behheck,  W.  N.  (00)  29; 
nor  by  its  not  having  been  exercised  against  the  fii*8t  available  assets 
received:  Binns  v.  Nichols,  2  Eq.  256;  nor  oy  the  fact  that  he  is  himself  the 
Pit  in  a  creditor's  action,  and  has  submitted  to  account  in  the  ordinary  form : 
Exp.  CampMl,  C.  v.  C,  16  Ch.  D.  198 ;  nor  by  mere  delay,  e.g.^  not  claiming 
until  after  the  certificate,  nor  by  his  having  paid  the  asset^  into  Court  or  to  a 
receiver  if  the  delay  can  be  satisfactorily  explained  and  there  are  assets 
against  which  ho  can  exercise  his  right :  Be  Giles,  Jones  v.  Penne/ather,  (1896) 
1  Ch.  956 ;  nor>  where  an  admon  order  has  been  made  under  sect.  125,  sub- 
sect.  12,  of  the  Bankruptcy  Act,  18^3,  by  his  payintr  over  the  assets  by  mistake 
to  the  official  receiver,  or  even  by  proving  m  bankruptcy  for  his  debt,  if  on 
discovering  his  error  he  withdraws  his  proof:  Be  Bhoades,  Exp.  Bhoades, 
(1899)  2  Q.  £.  347,  C.  A. ;  (1899)  1  Q.  £.  905;  and,  semhle,  may  be  asserted 
at  any  time  before  the  final  distribution :  Stahlschmidt  v.  Lett,  I  Sm.  &  G. 
415 ;  and  need  not  be  asserted  before  occasion  arises,  as  on  an  attempt  to 
take  assets  out  of  his  possession  (the  debt  as  against  creditors  in  equal  degree 
being  regarded  as  extinguished  upon  the  receipt  of  assets  by  him) :  Be 
Bhoades,  Exp.  Bhoades,  sup.  ;  and  an  exor  will  not  be  ordered  to  pay  in  money 
which  hp  is  entitled  to  retain  for  a  debt :  Middleton  v.  PooU,  2  Col.  246. 

And  after  an  order  in  an  admon  action,  under  O.  XV,  1,  merely  for  an 
account,  and  reserving  further  consideration,  an  executrix  who  was  appointed 
trustee  of  a  settlement,  and  so  became  entitled  to  a  debt  due  from  her  testator's 
estate,  could  applv  the  balance  of  the  testator's  estate  in  part  satisfaction  of 
the  debt :  Be  Barrett,  Whittaher  v.  -B.,  43  Ch.  D.  70. 

After  the  appointment  of  a  receiver  an  exor  cannot  assert  a  right  of 
retainer  as  against  any  assets  got  in  by  the  receiver :  Be  Jones,  Calver  v. 
Laxton,  31  Ch.  D.  440;  Bichmond  v.  White,  12  Ch.  D.  361,  C.  A. ;  Be  Birt, 
22  Ch.  D.  604 ;  but  an  existing  right  of  retainer  is  not  lost  by  the  exor 
paying  over  assets  to  the  receiver ;  secus,  as  to  a  debt  which  arises  after  such 
payment,  e.g.,  when  payment  is  made  by  the  exor  as  a  surety  for  the  testator: 
Be  Harrison,  Latimer  v.  H.,  32  Ch.  D.  395 ;  and  the  Court  will  not  order  a 
fund  to  be  paid  out  to  an  exor  or  admor  solely  to  enable  him  to  retain  a  debt 
statute-barred:  Trevor  v.  Hutchins,  (1896)  1  Ch.  844. 

The  Court  will  not  interfere  with  an  exor's  right  of  retainer  by  appointing 
a  receiver,  at  th'^  instance  of  the  Pit,  in  a  creditor's  action  for  admon  merely 
because  the  exor  will  probably  exercise  his  right  to  the  prejudice  of  the 
general  body  of  creditors,  nor  unless  it  is  shown  that  the  assets  are  being 
wasted :  Be  Wells,  Molony  v.  Brooke,  45  Ch.  D.  569. 

WHAT  DEBTS  MAY  DE  RETAINED. 

One  of  several  exors  or  admors  may  retain  his  own  debt,  and  may  retain  it 
out  of  a  debt  due  to  the  estate  from  himself  and  his  co-exor:  Kent  v. 
Pickering,  2  Keen,  1 ;  but  the  right  would  be  lost  by  his  death  before  his 
co-exor :  Hpfon  v.  Dryden,  Prec.  Ch.  179 ;  except  as  to  so  much  of  the  assets 
as  came  into  his  possession  or  control,  or  was  paid  into  Court  during  his  life- 
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time :  Re  Compton,  Norton  v.  'C,  30  Ch.  D.  15,  C.  A.  (overruling  to  this 
extent  Wilson  v.  Coxwell,  23  Ch.  D.  764) ;  Richmond  v.  White,  12  Ch.  D.  361, 
O.  A. ;  and  he  may  retain  a  mortgage  debt  due  from  the  testator  to  a  body 
of  trustees  of  whom  the  exor  is  one :  Re  Huhhack,  Int,  Mar,  Hydropathic  Co.  t. 
Hawes,  29  Ch.  D.  934,  C.  A.  If  ^ares  in  a  limited  co.  are  put  in  the  names 
of  exors  individually,  although  they  have  a  rieht  of  indemnity  against  the 
estate,  they  are  liable  personally,  and  not  merely  to  the  extent  of  the  assets : 
Re  Cheshire  Banking  Co,,  Duff's  Exors'  Case,  32  Ch.  D.  301,  C.  A. 

The  exor  of  a  surviving  exor  may  retain  a  debt  due  to  his  testator :  Thomson 
V.  Grant,  1  Buss.  540,  n. 

As  between  the  exors  or  admors,  they  must  retain  their  debts  rateably : 
Chapman  v.  Turner,  11  Vin.  Ab.  72 ;  9  Mod.  268 ;  2  Keen,  8. 

All  exor  or  admor  may  retain  a  sum  due  to  him  as  represve  of  another 
estate:  Thompson  v.  Cooper,  1  Coll.  86;  or  as  trustee  in  virtue  of  his 
character  of  represve,  e,g,,  where  the  testator  or  intestate  was  indebted 
to  an  estate  of  which  he  was  sole  trustee :  Sander  v.  Heathfield,  19  Eq.  21 ; 
Growder  v.  Stetvart,  16  Ch.  D.  368  ;  Re  Faithfidl,  Re  Sutton,  Hardwick  v.  8., 
67  L.  T.  14;  Re  Dunning,  Hatherley  v.  D„  54  L.  J.  Ch.  900 ;  33  W.  E.  760; 
53  L.  T.  413 ;  or  as  assignee  of  a  debt  before  judgment :  Hepworth  v.  Heslop^ 
6  Ha.  561 ;  or  as  one  of  several  trustees :  Plumer  v.  Marchant,  3  Burr.  1380; 
Re  Htibhack,  sup, ;  or  a  sum  due  to  a  firm  of  which  he  is  a  member :  Burge  v. 
Brutton,  2  Ha.  376 ;  Re  Morris,  M,y.M,,10  Ch.  68 ;  or  a  debt  due  from  him  as 
surety,  notwithstanding  that  he  has  not  paid  until  after  judgment :  Re  Orme, 
Evans  v.  Maxwell,  50  L .  T.  51.  And  a  trustee  or  admor  is  bound  to  exercise 
any  right  of  retainer  he  may  have  as  represve  of  another  estate :  Fox  v. 
Qarrttt  (No.  1),  28  Beav.  16;  6  Jur.  N.  S.  208;  Sander  v.  Heathfield,  sup.; 
Re  Owen,  Foe  v.  Shortt,  23  L.  E.  Ir.  328 ;  and  see  Ingk  v.  Richards,  lb.  1178 ; 
28  Beav.  366. 

But  an  exor  cannot  retain  for  a  debt  bequeathed  to  him  by  a  creditor  who 
has  died  after  proving  against  the  estate :  Jones  v.  Evans,  2  Ch.  D.  420 ;  or  a 
debt  which  has  accrued  due  to  him  after  he  has  paid  over  the  assets  to  a 
receiver:  Re  Harrison,  Latimer  v.  H.,  32  Ch.  D.  395;  or  a  debt  which  is 
due  to  a  trustee  for  him  :  Re  Hay  ward,  Tweedie  v.  JST.,  (1901)  1  Ch.  221 ;  Re 
Dunning,  Hatherley  v.  D,,  sup.  (overruling  Loomes  v.  Stotherd,  1  S.  &  S.  461) ; 
nor  an  admor,  because  he  is  the  creditors'  nominee  and  manager:  Re 
Richards,  (1901)  2  Ch.  399 ;  and  where  A.,  the  exor  or  admor  of  B.  has  died, 
his  represves  cannot  have  a  right  of  retainer  as  against  B.'s  creditors,  unless 
they  either  represent  B.'s  estate  (Hopton  v.  Dry  den,  Prec.  Ch.  179),  or  show 
that  such  a  right  actually  attacned  to  assets  received  during  the  lifetime 
of  A. :  Re  Compton,  Norton  v.  C,  30  Ch.  D.  15,  C.  A. ;  Burge  v.  Brutton,  2 
Ha.  373.  Nor  has  a  member  of  a  firm  of  soks  concerned  for  the  Fit  in  a 
creditor's  action  for  admon,  though  himself  the  admor,  a  right  to  retain  his 
own  debt  out  of  monev  paid  to  the  firm :  Re  Birt,  B.  v.  Burt,  22  Ch.  D.  604 ; 
and  see  Batten  v.  Dartmouth  Harbour  Commrs,  38  W.  B.  603 ;  45  Ch.  D.  612. 

A  married  woman  advancing  money  to  her  husband  for  the  purposes  of  his 
business  is,  on  becoming  his  admix,  entitled  to  retain  her  debt  out  of  his 
personal  estate :  Re  May,  Crawford  v.  M.,  45  Ch,  D.  499. 

A  statute-barred  debt  may  be  retained :  Stahlschmidt  v.  Lett,  1  Sm.  &  G. 
415  ;  Hill  V.  Walker,  4  K.  &  J.  166 ;  LowisY,  Rumney,  4  Eq.  451 ;  and  letters 
of  admon  may  be  panted  to  a  creditor  whose  debt  is  barred,  but  in  that  case 
he  is  required  to  give  a  bond  to  distribute  the  assets  rateably  and  without 
any  preference  of  his  own  debt :  Re  Coombs,  L.  B.  1  P.  &  M.  193,  288 ;  as  to 
such  bond,  in  the  case  of  an  ordinary  creditor  being  appointed  admor,  see 
Wms.  Exors.  378. 

But»there  can  be  no  retainer  of  a  debt  which  is  not  enforceable  bv  reason 
of  non-compliance  with  the  Statute  of  Frauds,  as  to  pay  such  a  debt  would 
be  a  devastavit :  Re  Rownson,  Field  v.  White,  29  Ch.  D.  358,  C.  A. 

It  has  been  held  that  sect.  10  of  the  Jud.  Act,  1875  (as  to  which  v.  sup, 

S,  1460),  does  not  affect  the  common  law  right  of  an  exor  or  admor  to  retain  a 
ebt  due  to  himself  (the  right  of  retainer  not  making  him  a  secured  creditor 
within  the  section):  Lee  v.  Nuttall,  12  Ch.  D.  61,  C.  A. ;  Re  May,  Crawford 
y.  M.,  45  Ch.  D.  499 ;  and  see  Re  Leng,  (1895)  1  Ch.  652,,  C.  A. ;  and  as 
invasion  of  this  common  law  right  would  tend  to  augment  the  assets,  these 
decisions  may  be  unaffected  by  Re  Whitaker,  W,  v.  Palmer,  (1901)  1  Ch.  9, 
C.  A. ;  (1900)  2  Ch.  676,  v.  sup,  p.  1460. 
By  the  Admon  of  Estates  Act,  1869  (32  &  33  Y.  c.  46),  in  the  admon  of 
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estates  of  persons  dying  on  or  after  1st  Jan.  1870,  specialty  and  simple 
contract  debts  are  to  be  treated  as  standing  in  equal  degree. 

But  the  Act  does  not  interfere  with  or  enlar^  the  exor*8  ri|;ht  of  retainer 
as  against  creditors  in  equal  degree  with  himself,  except  in  so  far  as  it 
increases  the  fund  available  for  payment  of  simple  contract  creditors:  Rs 
Jonei,  Calver  v.  Laxton,  31  Ch.  D.  440;  WiUan  v.  Coxwell,  23  Ch.  D.  764; 
Crowder  v.  Stewart,  16  Ch.  D.  368 ;  Be  Williams*  Estate,  15  Eq.  270 ;  HanUy 
T.  M'Dermotty  Ir.  B.  9  Eq.  35 ;  and  where  there  was  a  simple  contract  debt 
due  to  the  Crown  the  assets  were  first  apportioned  rateably  between  the 
specialty  and  simple  contract  creditors,  and  then  the  Crown  debt  had  its 
priority  out  of  the  amount  apportioned  to  the  simple  contract  debts:  £e 
Bentinck,  B.  v.  B.,  (1897)  1  Ch.  673  (distinguishing  Re  WilliavM'  Estate, 
15  Eq.  270). 

An  admor  who  held  an  unregistered  judgment  of  his  own  against  the 
intestate  was  held  to  be  a  judgment  creditor  for  the  purpose  of  retainer: 
Home  V.  Shepherd,  3  Jur.  N.  S.  806 ;  26  L.  J.  Ch.  817,  et  v.  su^,  p.  1422. 

An  admix,  entitled  to  an  annuity  under  a  covenant  by  the  intestate,  may 
retain  all  arrears  falling  due  during  admon,  but  must  prove  for  the  value  in 
futuro :  Be  Beeman,  Fowler  v.  James,  (1896)  1  Ch.  48. 

Under  the  old  form  of  admon  bond  to  a  creditor  requiring  him  to  proceed 
in  a  due  course  of  admon  **  rateably  and  proportionably,  and  acoordine  to 
the  priority  required  by  law,"  and  not  "unduly  preferring  his  own  deot," 
or  the  debts  of  any  other  of  the  creditors  of  the  deceased  by  reason  of  being 
admor,  the  pers.  represve  was  entitled  to  retain  his  own  debt:  Davies  v. 
Parry,  (1899)  I  Ch.  602 ;  Form,  su^,  p.  1529  (examining  and  following  Nunn 
T.  Barlow,  1  S.  &  S.  588,  and  distm? uishing  Jones  v.  Evans,  2  Ch.  D.  420) ; 
Re  Belham,  (1901)  2  Ch.  52,  C.  A. ;  out  the  form  of  admon  bond  has  now 
been  changed  by  omitting  the  word  **  unduly  " :  see  W.  N.  (99),  Practice 
Note,  p.  262. 

A  liability  of  unascertained  amount  may  be  retained  for :  Morris  t.  M., 
10  Ch.  68 ;  Loane  v.  Casey,  2  W.  Bl.  965 ;  e.g,,  a  claim  for  damages  for  breach 
of  a  pecuniary  contract,  for  which  there  is  a  certain  standard  or  measure : 
Loane  v.  Casey,  2  W.  Bl.  965  ;  Re  Morris,  Mt,M,,  10  Ch.  68 ;  or  for  breach  of 
covenant  to  assign  a  policy  and  replace  furniture,  if  sold,  by  other  furniture : 
Re  Compton,  Norton  v.  C,  30  Ch.  D.  15,  C.  A. ;  or  a  debt  for  which  the  exor 
was  his  testator's  surety,  if  he  has  paid  it :  Boyd  v.  Brooks,  34  Beav.  7 ; 
Wildes  V.  Dudlow,  19  Eq.  198 ;  or  continues  liable  to  pay :  Rt  Giles,  Jones  v. 
Fennefather,  (1896)  1  Ch.  956  (considering  Re  Harrison,  32  Ch.  D.  395) ;  Re 
Allen,  Adcock  v.  Evans,  (1896^  2  Ch.  345 ;  but  a  surety's  right  to  indemnity, 
the  debt  not  having  been  paid,  so  that  the  surety  could  only  be  treated  as  a 
simple  contract  creditor,  gave  no  right  of  retainer  as  against  specialty 
creoitors :  Ferguson  y,  Oibson,  14  Eq.  379 ;  Re  Illidge,  Davidson  v.  /.,  27 
Ch.  D.  478,  C.  A. ;  secus,  where  the  deceased  had  entered  into  an  express 
covenant  with  the  surety  to  make  the  payment,  and  had  broken  the 
covenant:  Re  Allen,  Adcock  v.  Evans,  (1896)  2  Ch.  345. 

Wherever  the  exor  might  have  sued  on  the  one  hand  and  have  been  sued 
on  the  other,  if  he  had  not  been  exor,  he  may  retain  {Plumer  v.  Marchant,  3 
Burr.  1384),  and  is  entitled  to  retain  in  full  all  money  he  advanced  for  the 
estate  {Spackman  v.  Holbrook,  2  Giff.  198,  200 ;  Hepworth  v.  Heslop,  6  Ha. 
561),  with  interest :  Small  v.  Wing,  5  Bro.  P.  0.  72 ;  but  see  Lewis  v.  L,,  13 
Beav.  82. 

As  to  waiver  of  right  of  retainer  by  form  of  pleading,  see  Player  t.  Fox- 
hall,  1  Buss.  538 ;  Ferguson  v.  Oihson,  14  Eq.  379,  384.  The  question  of 
waiver  cannot  be  gone  into  in  Chambers  under  the  ordinary  judgment: 
Spicer  v.  James,  2  My.  &  K.  387 ;  and  see  Thompson  v.  Cooper,  1  Coll.  95. 

An  exor  has  no  right  to  retain  his  legacy  in  preference  to  other  l^^tees : 
Wms.  Exors.  1211;  though  given  for  his  trouble:  Duncan  y.  Watts,  16 
Beay.  204. 

TBANSFEB  OF  ADMINISTRATION  TO  BANKBUFTGY. 

The  existence  of  the  right  of  retainer  is  not  a  ground  for  directing  a 
transfer  of  proceedings  for  admon  of  an  insolvent  estate  to  the  Court 
in  bankruptcy,  under  the  Bankruptcy  Acts,  1883,  s.  125,  and  1890, 
s.  21 :  Re  Baker,  Nichols  y.  B.,  44  Ch.  D.  262,  C.  A. ;  but  has  not  been  per- 
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mitted  to  stand  in  the  way  of  such  a  transfer :  Rt  York,  AtkinMn  y.  Powell, 
36  Ch.  D.  233 ;  but  as  to  this  case,  and  whether  the  right  of  retainer  will  be 
affected  by  the  transfer,  see  Re  Bakery  Buja,  and  aup,  p.  1465. 


BETAINEB  BY  HEIB  OB  DEVISEB. 

The  heir  or  devisee  of  real  estate  which  is  not  made  equitable  assets  h^  the 
testator,  being  a  creditor  by  specialty  in  which  the  heirs  are  bound,  and  uable 
to  be  sued  at  law  by  other  creditors  in  like  degree,  has  a  right  of  retainer 
out  of  the  proceeds  of  such  real  estate :  Re  Illidge,  Davidson  y.  /.,  27  Ch.  I). 
478,  C.  A. ;  and  this  right,  it  seems,  is  not  affected  by  the  Admon  of  Estates 
Act,  1869  (32  &  33  Y.  c.  46) :  S,  C. ;  it  extends  to  a  debt  of  the  trustee  for 
the  heir  or  devisee,  or  the  debt  of  a  deceased  creditor  whose  exor  he  is : 
Loomea  v.  Stotherd,  1  S.  &  S.  458 ;  and  see  Flayer  v.  Foxhall,  1  Buss.  538 ; 
Solley  V.  Oower,  2  Yem.  61 ;  but  not  to  simple  contract  debts :  Re  Illidge, 
sup,  ;  and  the  devisee  of  land  charged  with  or  devised  to  him  for  payment  of 
debts  has  no  right  of  retainer:  Bain  v.  Sadltr,  12  Eq.  570.  Hall  y.  Jlfac- 
donald,  14  Sim.  1,  is  useless  as  an  authority :  per  Lindley,  It,  J,,  Re  Illidge, 
sup. 


Section  X. — Mortgages  and  Charges. 

1.  Inquiry  as  to  Incumbrances^  and  if  paid  off. 

An  inquiry  what  incumbrances,  if  any,  affect  the  testator's  real 
estate ;  and  whether  the  testator's  real  estate  was  at  his  death  subject 
to  any  and  what  incumbrances,  which  have  since  been  paid  or  satisfied; 
and  if  so,  when,  and  by  whom,  and  under  what  circumstances. — Re 
Bayne,  Parnelly,  P.,  V.-C.  H.,  17  March,  1877,  A.  521. 

And  for  special  inquiry  as  to  incumbrances,  see  Langton  v.  L,,*l  D.  M.  & 
G.  34. 


2.  Inquiry  as  to  Charges  subsisting  at  and  created  sifwe  Testator* s 

Death. 

An  inquiry  what  incumbrances  there  were,  if  any,  affecting  the 
testator's  real  estate,  or  any  and  what  parts  thereof,  at  the  time  of  his 
death,  and  whether  any  and  what  incumbrances  have  since  been  created 
thereon;  and  whether  any  and  which  of  the  incumbrances,  if  any, 
affecting  the  said  estates  at  the  death  of  the  testator  or  since  created, 
are  now  subsisting. — Earle  v.  Welhy  Y.-C.  W.,  24  March,  1860, 
A.  765. 


3.  Inquiry  as  to  Charges^  and  by  whom^  and  if  paid  offy  hoir. 

An  inquiry  what  mortgages  &c.  [incumbrances]  created  upon  any 
part  of  the  testator's  real  estate  in  his  lifetime  were  subsisting  at  the 
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time  of  his  death,  and  what,  if  any,  mortgagee  &c.  have  been  made 
by  the  Defts  [trusteef\  in  pursuance  of  or  by  virtue  of  his  will,  and 
whether  the  same  have  been  properly  made,  and  whether  any  and 
what  sums  are  now  due  and  owing  in  respect  of  any  such  mortg^es 
&c.  respectiyely,  and  in  whom  the  same  are  now  vested  respectiYely, 
and  what  mortgages  &c.  on  the  testator's  real  estate  have  been  wholly 
or  in  part  paid  off  by  the  said  Defts,  out  of  the  rents  and  profits  of  the 
said  estates,  or  out  of  any  and  what  other  fund. — See  Jenkinsan  t. 
Makin,  V.-C.  8.,  15  March,  1856,  A.  821. 

For  inquiiT  what  incumbrances  were  subsistmg  at  the  testator's  death, 
and  if  any  nad  been  created  since,  and  whether  the  trustees  joined  in 
creating  them,  see  Strange  y.  HawkUy  Y.-C.  K.  B.,  17  Jan.  1849,  B.  468, 
Form  6,  p.  1550. 


4.  Inquiry  as  to  Agreement /or  Mortgage. 

1 .  An  inquiry  when,  and  for  what  purposes,  and  under  what  circum- 
stances, the  deposit  of  the  deeds  and  documents  of  title  in  the  pleadings 
mentioned  was  made,  and  with  whom,  and  by  whom,  and  if  the  same 
was  made  under  any  and  what  agreement  or  agreements,  whether  any 
such  agreement  or  agreements  was  or  were  fulfilled ;  and  if  not,  in 
what  respect,  and  under  what  circumstances,  such  agreement  or  agree- 
ments was  or  were  not  fulfilled ;  2.  An  inquiry  whether  any  and  which 
of  the  terms  of  such  agreement  or  agreements,  and  the  breach  or 
breaches  of  such  agreement  or  agreements,  if  any,  was  or  were  ever, 
and  if  ever,  when,  waived,  and  by  whom ;  3.  An  inquiry  who  now 
claims  or  claim  under  and  by  virtue  of  such  deposit,  and  by  what 
means. — See  Douglas  v.  2>.,  V.-C.  K.  B.,  11  Dec.  1844,  A.  953. 


5.  Directions  to  apportion  Purchase-money — Part  of  the  Estates 

being  subject  to  distinct  Mortgages. 

And  in  case  the  estates  comprised  in  different  mortgages,  the  mort- 
gagees having  consented  to  the  sale,  shall  be  sold  in  one  lot,  Let  the 
purchase-money  be  apportioned  between  the  several  estates  according 
to  their  respective  values. — Gibson  v.  Styles,  L.  C,  18  July,  1741, 
A.  549 ;  and  see  Birkhead  v.  Manaton,  L.  0.,  25  Jan.  1748,  A.  308  \ 
2  Vez.  571 ;  Lodge  v.  Pritchard,  L.  J  J.,  20  March,  1860,  B.  964. 


6.  Inquiry  as  to  Mortgages  subject  to  Agreement  not  to  be  paid  off. 

'*  An  inquiry  what  mortgages  and  incumbrances  affect  the  testator's 
real  estate,  or  any  and  what  parts  thereof,  and  whether  any  and  which 
of  such  mortgages  and  incumbrances  are  subject  to  any  and  what  agree- 
ments or  conditions  which  prevent  the  mortgaged  estates,  or  any  and 
which  of  them,  from  being  redeemed  before  the  expiration  of  any  and 
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what  period  without  the  consent  of  the  mortgagees  or  incumbranoers 
respectivelj,  and  if  so,  whether  such  mortgagees  or  incumbrancers  are 
willing  to  concur  in  the  sale  of  the  said  estates,  or  any  and  which  of 
them  and  upon  any  and  what  terms,  and  if  not,  whether  it  will  be 
expedient  that  the  equity  of  redemption  of  the  testator  in  the  mort- 
gaged hereditaments,  or  any  of  them,  or  any  other  mortgaged  heredita- 
ments of  the  testator,  should  be  sold." — Frinnehy  y.  Latchford,  M.  B., 
8  May,  1875,  A.  808. 


7.  Inquiry  whether  Intestate^a  Eatate  liahk  for  Stipend  of  a  Clergy^ 

many  and  what  Provision  should  be  made. 

Ajs  inquiry  whether  the  estate  of  the  intestate  is  liable  to  pay  any 
and  what  stipend,  or  other  payment,  to  the  clergyman  of  the  chapelry 
at  G  — ;  or  whether  it  is  fit  and  proper  that  any  and  what  stipend, 
or  other  payment,  should  be  made  to  0.  in  respect  of  the  services 
rendered  by  him  in  performing  the  ministerial  duties  of  the  chapelry 
since  he  was  appointed  thereto,  and  whether  any  and  what  arrange- 
ment ought  to  be  made  with  C,  or  with  any  other  person,  to  continue 
to  perform  the  ministerial  duties  of  the  said  chapelry,  and  by  whom, 
and  out  of  what  fund,  any  stipend  or  other  payment  in  respect  thereof 
ought  to  be  borne  and  paid. — Langton  v.  Burton,  V.-O.  K.  B.,  17  Feb. 
1851,  B.  482. 


8.  Declaration  that  Realty  only  is  liable. 

And  it  appearing  by  the  will  of  th6  testator  that  the  sum  of  £400 
was  not  the  proper  debt  of  the  testator.  Declare  that  the  same  and  all 
interest  due  thereon  were  exclusively  payable  out  of  the  testator's 
freehold  estate,  and  have  been  properly  paid  thereout. —  Williams  v. 
Kershaw,  I  Ke.  274,  n. 

For  inquiry  if  annuities  given  by  the  will  of  testator's  father,  or  of  his 
brother,  subsisting,  and  if  so,  to  be  paid,  see  Gibson  v.  X.  Mount/ord,  L.  C, 
25  June,  1750,  A.  583;  1  Vez.  485 ;  Ambl,  93. 


Section  XI. — Personal  Estate  exonerated. 

1.  Judgment  to  execute  Trusts  of  Will  exonerating  Personalty, 

Testator  devised  his  estates  to  Pit  D.,  wife  of  Pit  L.,  for  life,  with  remainder 
to  the  infant  Deft  in  tail,  subject  to  a  term  of  500  years,  which  he  charged 
with  debts  and  legacies,  in  exoneration  of  his  personalty. 

(DiRECTioK  to  establish  will,  heir  admitting  it) — Account  of  testator's 
debts,  funeral  expenses,  and  legacies. — ^^  And  Let  the  specific  legacies 
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given  by  the  testator's  will  be  delivered  by  the  Deft  M.,  the  executrix 
according  to  the  will ;  And  the  said  Deft  by  her  counsel  admitting  the 
testator's  personal  estate  to  be  sufficient  to  answer  the  further  purposes 
in  the  will,  vix.,  to  pay  the  funeral  expenses  and  the  charges  of  the  pro- 
bate of  the  will,  Declare,  that  the  residue  of  the  testator's  personal  estate 
belongs  to  the  said  Deft,  freed  from  the  payment  of  the  testator's  debts 
and  legacies ;  And  Let  the  following  &o. ;  An  account  of  the  rents  and 
profits  of  the  testator's  real  estates,  devised  by  his  will,  and  comprised 
in  the  term  of  500  years  accrued  since  the  testator's  death,  received  bj 
the  Fit,  or  by  any  other  &c.,  and  thereout  the  Pit  is  to  keep  down  the 
interest  of  the  testator's  debts  and  legacies." — Directions  to  raise  prin- 
cipal of  debts  and  legacies  and  costs  of  suit  by  mortgage  of  testator's 
real  estate,  or  a  sufficient  part  thereof — Pit,  devisee  for  life,  to 
keep  down  the  interest  during  her  life ;  and  in  case  of  her  default 
the  infant  tenant  in  tail  to  be  at  liberty  to  apply. — [Form  18,  sup. 
p.  1456.]— Xorrfv.  Calton,  L.  C,  10  Nov.  1747,  B.  107. 

For  decree  declaring  widow  entitled  to  the  personalty,  as  a  specific  bequest, 
exempt  from  payment  of  debts  and  funeral  expenses,  and  real  estate  or  a 
sufficient  part,  to  be  sold,  see  G*Donnell  v.  Crop,  M.  B.,  3  March,  1759, 
B.  438. 

^  In  Tucker  v.  Loveridge,  V.-C.  S.,  8  Feb.  1858,  B.  460,  the  question  of 
exoneration  was  reserved,  though  not  expressly,  until  further  consideration, 
and  the  accounts  of  the  personalty  and  inquiries  as  to  realty  were  in  the 
usual  form,  with  an  inquiry  as  to  timber  cut ;  but  the  directions  for  the 
application  of  the  personalty  and  for  sale  of  the  realty  were  omitted. 


2.  Direction  to  distinguish  Specific  Effects  first  liabk  under  the  WiUy 

and  for  Sak  by  the  Executors. 

In  taking  which  account,  Let  such  parts  of  the  testator's  personal 
estate  as  consisted  of  &c.,  at  the  time  of  his  death,  be  distinguished 
from  his  other  personal  estate ;  And  Let  an  inquiry  be  made  what  are 
the  particulars  and  value  of  the  said  &c.,  and  whether  the  same,  or 
any  part  thereof,  have  or  hath  been  sold  and  disposed  of,  and  by 
whom,  and  whether  the  same,  or  any  and  what  part  thereof,  now 
remain  or  remains  undisposed  of ;  And  Let  such  parts  thereof  as  are 
unsold  be  sold  by  the  Def  ts,  the  exora  of  the  testator ;  And  Let  the 
said  Defts  account  for  the  money  already  arisen  and  which  shall  arise 
by  or  from  the  said  specific  efEects ;  And  Let  the  money  to  arise  by 
sale  of  the  said  specific  effects  be  applied  in  the  first  place  in  payment 
of  the  testator's  debts  and  funeral  expenses  in  a  due  course  of  admon ; 
And  Let  the  testator's  personal  estate,  exclusive  of  the  money  arisen 
or  to  arise  by  such  sale,  be  applied  in  payment  of  his  debts  remaining 
due,  in  case  the  money  arisen  or  to  arise  by  such  sale  shall  not  be 
sufficient  to  pay  the  whole,  and  in  payment  of  his  legacies  in  a  course 
of  admon. 

For  notes  as  to  what  is  required  to  exonerate  the  personal  estate  from  its 
primary  liability  to  discharge  all  the  testator's  debts,  see  notes  to  Sect.  XI. 
in/,  p.  1539. 
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3.  Debt  declared  payable  out  of  Residue  in  exoneration  of  Property 

specifically  given. 

The  application  by  originating  summons  of  A.  B.,  adjourned  &c. — 
Declare  that  the  debt  due  by  the  testator  at  his  death  to  his  bankers, 
the  London  and  South  Western  Bank,  Limited,  and  secured  by  three 
indentures,  dated  respectively  &c.,  and  by  the  deposit  of  deeds  and 
documents  therein  referred  to,  and  the  interest  thereon,  is,  as  between 
the  yarious  parties  beneficially  interested  under  the  testator's  will, 
primarily  payable  out  of  the  residuary  real  and  personal  estate,  in 
exoneration  of  the  property  specifically  devised  and  bequeathed  to 
E.  ¥,—Iie  Nevilly  Robinson  v.  N,,  Kay,  J.,  3  June,  1890,  B.  762  ;  S.  C, 
59  L.J.  Ch.  511. 


4.  Debts  and  Legacies  apportioned  between  Pure  and  Impure 

Personalty. 

tJpoK  motion  by  way  of  appeal  &c. — Declare  that  the  debts  and 
funeral  and  testamentary  expenses  of  the  testatrix  X.,  and  the  legacies 
bequeathed  by  her  will  and  the  duties  thereon,  and  the  costs  herein- 
after directed  to  be  taxed  and  paid,  ought  to  be  apportioned  between 
the  pure  and  impure  personalty  of  the  said  testatrix ;  and  that  for  the 
purpose  of  such  apportionment  the  proceeds  of  sale  of  the  testatrix's 
leasehold  property,  in  the  will  called  ground  rents,  ought  to  be  treated 
as  impure  personalty,  and  that,  first,  the  proceeds  of  sale  of  the 
testatrix's  dwelling  house  in  Chertsey,  and,  secondly,  the  proceeds  of 
sale  of  the  testatrix's  said  leasehold  property,  ought  to  be  applied,  so 
far  as  the  same  will  extend,  in  payment  of  the  amount  of  the  said 
debts,  expenses,  duties  and  costs  which  shall  be  apportioned  in  respect 
of  the  testatrix's  pure  personalty,  and  that  the  residue  of  the  amount 
so  apportioned  in  respect  of  the  pure  personalty,  and  also  the  legacy 
duty  payable  in  respect  of  the  residue  of  the  pure  personalty,  ought  to 
be  borne  by  such  pure  personalty,  and  that  the  amount  apportioned  in 
respect  of  the  testatrix's  impure  personalty  ought  to  be  borne  by  such 
impure  personalty. — Kilford  v.  Blaney,  0.  A.,  23  Nov.  1885,  A.  1694  ; 
S.  a,  31  Ch.  D.  56,  0.  A.,  inf.  p.  1539. 


NOTES. 
INGTTM6RAK0E8  ORBATED  BEFORE  THE  TESTATOR'S  DECEASE. 

The  peiBonal  estate  being  the  primary  fund  for  payment  of  debts,  the  heir 
or  devisee  of  a  deceased  mortgagor  was  formerly  entitled  to  have  the  mort- 
gage debt  (xmlees  it  was  one  not  created,  nor  subsequently  adopted,  by  the 
ancestor  or  testator  as  his  own  proper  debt :  see  Wms.  Exors.  1582)  satisfied 
out  of  the  personalty,  unless  it  was  exonerated  by  express  words  (as  in 
Morrow  v.  Bush,  1  Cox,  186),  or  by  implication  {Webb  v.  JoneSf  2  Bro.  0.  C. 
60 ;  1  Cox,  245 ;  Bateman  v.  Earl  Boden,  1  J.  &  Lat.  356),  showing  a  plain 
intention  to  exonerate  it  {Duke  of  Ancaster  v.  Mayer,  1  Bro.  0.  0.  454,  462, 
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463  ;  1  L.  Ca.  Eq.  630,  640) ;  and  the  intention  conld  not  be  proved  by  parol 
evidence :  Stephenson  v.  Ileathcote,  1  Ed.  38. 

But  in  order  to  discbaree  the  personal  estate  from  this  primary  liability 
a  mere  charge  or  trust,  *  'however  anxious  "  for  payment  of  tiie  general  debts 
out  of  the  realty,  has  been  held  not  to  be  sufficient :  Tail  v.  Lord  Northwick, 
4  Ves.  816 ;  Stephenson  v.  JleathcoU,  sup, ;  though  {senihU)  contained  in  a  deed 
anterior  to  the  will,  and  referred  to  in  the  will :  TroU  v.  Buchanan,  28  Ch. 
D.  446 ;  an  intention  to  discharge  the  personalty,  as  well  as  to  charge  the 
realtv  being  required :  Booth  v.  Blundeil,  1  Mer.  193,  220;  Kil/urdy.  Blanty, 
31  Cn.  D.  61,  C.  A.  {secus^  where  particular  debts  were  charged:  Hancox  v. 
Abbey,  11  Yes.  179,  184 ;  BaUman  v.  Earl  Boden,  sup,) ;  nor  a  charge  on  the 
personalty  of  certain  specified  debts :  Waistm  v.  Brickwoody  9  Yes.  447  ;  but 
see  2  Spence,  342 ;  or  some  of  the  legacies :  Brydges  v.  Phillips,  <5  Yes.  567 ; 
nor  the  creation  of  a  term  of  years  for  raising  them  out  of  the  realty  :  Tower 
y.  Lord  Bous,  18  Yes.  132;  nor  the  devise  of  the  mortgaged  property, 
*•  subject  to  "  the  mortgage :  Johnson  v.  Child,  4  Ha.  94  ;  Wythe  v.  Henniker, 
2  My.  &  K.  635,  644 ;  nor  a  direction  that  the  mox-tgage  on  one  house  out  of 
several  mortgaged  houses  should  be  paid  off :  Be  Bull,  Catty  v.  B.,  49  L.  T. 
592 ;  31  W.  B.  852. 

For  the  law  as  to  what  exonerates  the  personalty,  see  2  Jarm.  W.  1461  ei 
seq, ;  Forrest  v.  Frescott,  10  Eq.  545;  Pt/ivelly.  Biley,  12  Eq.  175;  Allan  y, 
Oott,  7  Ch.  439 ;  and  as  to  what  constitutes  a  char^  on  corpus,  see  Be  Green, 
Baldock  V.  G,,  40  Ch.  D.  610,  adopting  Teivart  v.  Lawson,  18  Eq.  490. 

In  a  similar  manner,  the  personalty  was  the  first  fund  for  pajring  off  a 
vendor's  lien  for  unpaid  purchase-money :  Emuss  v.  Smith,  2  D.  &  S.  722 ;  or 
an  annuity  charged  on  tne  land  purchased,  with  a  covenant  for  payment : 
Yonae  v.  Furse,  20  Beav.  380. 

The  primary  liability  of  the  ^rsonalty  to  pay  mortgages  was  subject  to 
this,  that  if  the  personalty  was  msufficient  to  pay  the  specific  or  pecuniary 
legatees,  they  could  go  against  the  mortgaged  estate,  whether  devised  or 
descended,  to  the  extent  to  which  the  mortgage  had  been  paid  out  of  the  per- 
sonid  estate :  Wythe  v.  Henniker,  2  My.  &  jfe.  635,  644 ;  Johnson  v.  Child, 
4  Ha.  94 ;  ForresUry.  Lord  Leigh,  Amb.  171 ;  Be  Smith,  S.  v.  S.,  (1899)  1  Ch, 
365 ;  referring  to  Lutkins  v.  Leigh,  Cas.  t.  Tal.  53,  and  following 
Porcher  v.  Wilson,  14  W.  E.  1011;  and  see  0*Neal  v.  Mead,  Tipping 
V.  T.,  1  P.  Wms.  693,  729;  Davis  v.  Gardiner,  Bider  v.  Wager,  2  P.  Wms. 
190,  335 ;  but  see  Davies  v.  Bvsh,  4  Bli.  N.  S.  305 ;  and  this  general  rule  in 
favour  of  pecimiary  legatees  will  not  be  excluded  by  a  provision  in  the  wiU 
negativing  the  application  of  the  R^  Estate  Charges  Acts  U\  inf.  p.  1539) 
by  directing  that  devisees  are  to  take  **  freed  and  discharged  irom  any  mort- 
gages "  :  Be  Smith,  S,  v.  S.,  (1899)  1  Ch.  365. 

This  right  of  the  legatees  applied  to  lien  for  unpaid  purchase-money  of 
land  descended :  Trimmer  v.  Bayne,  9  Yes.  209 ;  4  Kuss.  339,  n. ;  Sprorue  v. 
Prior,  8  Sim.  189 ;  but  not  where  it  was  devised :  Wythe  v.  Henniker,  2  My. 
&K.  635,  645,  646;  Wms.  Exors.  1563,  1564;  but  see  contra,  LordLilford  v. 
P(ywys  Keck,  1  Eq.  347. 

It  also  applied  to  lien  on  land  for  trust  money  misapplied :  Birds  v.  Askey, 
24  Beav.  618. 

If  both  devised  and  mortgaged  estates  were  charged  with  the  payment  of 
debts,  each  was  to  contribute  to  the  mortgage:  Carter  v.  Barnadiston, 
1  P.  Wms.  505 ;  Irvin  v.  Ironmonger,  and  cases  infra. 

Where  mortgages  were  not  to  be  paid  out  of  the  personalty,  but  to  remain 
charged  on  the  estates  till  dischaiged  by  the  devisees  for  life,  the  rents  and 
profits  were  applied  to  pay  capital  and  interest,  in  exoneration  of  descended 
estates,  and  of  personalty,  even  in  favour  of  next  of  kin :  Milnes  v.  Slater, 
8  Yes.  295.  And  see  Smith  v.  Moreton,  37  L.  J.  Ch.  6,  that,  independently  of 
the  statute  {v.  inf.  p.  1539)  the  personal  estate  may  be  exonerated  by  an 
antecedent  grant  of  an  estate  in  Scotland  to  the  devisee  burdened  with  pay- 
ment of  a  mortgage  debt  on  the  devised  property  (in  England). 

Semhle,  in  an  admon  suit,  a  mortgage  for  years,  of  which  the  equity  of 
redemption  is  statute-barred,  is  deemed  leasehold  of  the  mortgagee :  Beam 
V.  Wells,  1  Col.  323 ;  and  so  a  building  lease  bought  up  by  the  owner  of  the 
fee  and  assigned  to  a  trustee  for  him  and  his  exors :  Uunter  v.  G.,  23  Beav. 
571. 

A  creditor  having  proved  his  debt,  and  haying  leave  to  amend  to  show  an 
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alleged  charge,  and  not  Laying  done  so,  his  exor  could  not  set  np  a  claim  to 
the  charge  nine  years  afterwards :  Cattell  y.  Simons^  8  Beay.  243. 

To  create  a  cnarge  by  ooyenant,  it  must  refer  to  particular  property,  or 
property  must  be  acquired  with  the  intent  to  perform  the  coyenant:  C$. 
Mamington  y.  Keanty  2  D.  &  J.  292,  318 ;  but  in  Montagu  y.  Sandwich^  32 
Ch«  D.  525,  C.  A.,  a  coyenant  specially  framed  was  held  to  constitute  a  charge 
upon  all  the  real  estate  of  wiiich  the  coyenantor  died  seised ;  and  as  to  a 
coyenant  to  purchase  land,  see  Barham  y.  E,  Clarendon^  1  Y.  &  C.  0.  688 ; 
10  Ha,  126. 

An  equal  inyestment  in  the  purchase  of  an  estate,  without  more,  makes  a 
joint  tenancy:  Bigdeny.  VallieTy  3  Atk.  731,  735;  secusy  as  to  a  mortgage: 
Bobinaon  y.  Preston,  4  K.  &  J.  505,  510,  515 ;  although  the  deed  contains  a 
joint  account  clause:  Be  Jackson^  Smith  y.  Sibthorpcy  34  Ch.  D.  732;  or 
where  the  contributions  are  unequal :  Lake  y.  Qiheon,  1  £q.  Oa.  Ab.  290,  291 ; 
Bigden  y.  Valliery  aup. 

An  estate  settled,  subject  to  a  mortgage  by  the  settlor,  was  held  the 
primary  fund  to  pay  it :  Ly-Langdale  y.  Briggs,  8  D.  M.  &  Q-.  391 ;  2  Jur. 
N.  S.  982 ;  3  Sm.  &  Q.  255. 

Where  freeholds  and  leaseholds  are  separately  mortgaged  to  secure  the 
same  debt,  the  mortgage  of  the  leaseholds  being  expressed  to  be  **  collateral  '* 

eiot  secondary)  to  the  other,  the  debt  must  be  borne  rateably  by  the  heir-at- 
w  and  next  of  kin  of  the  intestate  mortgagor :  Be  Athilly  A,  y.  A,y  16  Ch.  D. 
211,  C.  A. 

An  heir  paying  moyable  debts  from  ancestor's  realty  in  Scotland,  being 
entitled,  lege  iociy  to  be  recouped  from  the  personalty,  can  enforce  the  right 
here:  E,  Winchelsea  y.  Garettyy  2  Ke.  293;  Harrison  y,  H.y  S  C^i.  342;  but 
an  heir  buying  up  charges  on  descended  estates  is  not  entitled,  as  against 
creditors,  to  more  than  he  paid:  Lancaster  y.  EvorSy  10  Beay.  154,  165; 
and  as  to  the  right  of  the  wife's  estate  to  be  recouped  sums  raised  by  mort- 
gage of  her  property  for  the  benefit  of  the  husband,  see  E,  Huntingdon  y. 
Cs.  H.y  2  L.  C.  Ba.  1010;  6th  ed.  1147. 

And  as  to  proof  by  mortgagees,  as  creditors,  for  such  part  of  the  mortgage 
money  as  is  not  realized  by  their  securities,  v,  sup.  pp.  1462  et  sea, 

A  direction  to  pay  **  all  my  just  debts  "  out  of  the  residue  included  a  debt 
subsequently  incurred  on  the  security  of  land  in  Scotland,  which  passed  under 
a  SooUdi  will,  and  was  therefore  entitled  to  be  exonerated :  Maxwell  y.  3f., 
Lf.  £t.  4  S.  Xj.  506. 

An  express  exemption  of  the  personal  estate  from  payment  of  debts,  and 
a  charge  of  debts,  **  and  the  costs  and  charges  of  proymg  my  will,'*  on  realty 
did  not  exempt  the  personalty  from  costs  of  admon  suit :  Stringer  y.  Harper, 
26  Beay.  585 ;  but  see  Miles  y.  Harrisony  and  other  cases,  sup,  pp.  1350,  1423. 

A  direction  to  exonerate  general  personal  estate  out  of  a  specific  fund  of 
personalty  will  not  enure  for  the  benefit  of  persons  who  take  by  reason  of 
lapse :  Kilford  y.  Blaneyy  31  Ch.  D.  56,  C.  A. ;  not  following  Browne  y. 
Oroombridgey  4  Mad.  495. 

Where  a  nft  of  land  to  A.,  on  condition  that  he  released  a  debt  owing  to 
him,  failed  by  reason  of  lapse,  the  land  in  the  hands  of  the  heir  was  neyer- 
theless  liable  to  discharge  the  debt :  Be  Kirky  K,y,K,y2\  Ch.  D.  431,  C.  A. 

The  rule  that  a  charge  of  debts  on  real  estate  does  not  of  itself  exonerate 
personal  estate  applies  where  a  testator  by  deed  creates  a  charge  for  pay- 
ment of  debts  after  his  death ;  but  no  sucn  rule  applies  where  specific  per- 
sonal estate  is  by  the  deed  similarry  charged,  but  in  such  a  case  the  specific 
personal  estate  will  be  the  primary  fund :  TroU  y.  Buchanany  28  Ch.  D.  446  ; 
explaining  French  y.  Chichester,  2  Yem.  568 ;  3  Bro.  P.  C.  16,  2nd  ed. 

EXONSBATIOK  OF  PEBSONAL  ESTATE  FBOM  PBIMA&Y  LIABIUTT  TO  PAY 
MOBTOAOE  DEBTS— BEAL  ESTATE  GHABOEB  ACTS,  17  &  18  Y.  0.  113, 
AND  SUBSEQUENT  ACTS. 

The  law  in  this  respect  as  to  mortgage  debts  was  altered  by  the  Heal  Estate 
Charges  Act,  1854  (17  &  18  Y.  c.  113),  commonly  known  as  Locke  King's 
Act,  which  proyides  that  when  any  person  shall,  after  the  Slst  Dec.  1854, 
**  die  seised  of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  hera- 
ditaments"  at  the  time  of  his  death  charged  with  any  mortgage,  and  **  shall 
not  by  bis  will,  deed,  or  other  document  haye  signified  any  contrary  or  other 
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intention,'*  the  heir  or  deyisee  ''  shall  not  be  entitled  to  have  the  mortgage 
debt  dischai^ged  out  of  the  personal  estate  or  any  other  real  estate  of  snch 
person;  but  the  land  or  hereditaments  so  charged  shall,  as  between  ^ 
different  persons  claiming  through  or  under  the  deceased  person,  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which  the  same  shall  oe 
charged,  every  part  thereof,  accozuing  to  its  value,  bearing  a  proportionate 
part  of  the  mortgage  debts  charged  on  the  whole  thereof,"  with  a  proviso 
that  the  rights  of  any  person  claiming  under  or  by  virtue  of  any  will,  deed, 
or  other  document  idready  made,  or  to  be  made  before  the  1st  Jan.  18dd, 
are  not  to  be  affected. 

The  Act  applies  to  an  intestacy  happening  since  1855,  though  the  mortgage 
was  made  before :  Piper  v.  P.,  1  J.  &  H.  91 ;  or  happening  by  lapse  under  a 
will  made  before :  Ntlson  v.  Page^  7  Eq.  25 ;  but  not  to  a  will  made  before 
the  Act  came  into  operation,  though  the  testator  republished  it  after :  Eolft 
V.  Perry,  3  D.  J.  &  S.  481. 

The  Act  appUes  to  copyholds :  Piper  v.  P.,  1  J.  &  H.  91 ;  and  to  an  equit- 
able mortgage  by  deposit  of  title  deeds :  Pemhrooke  v.  Friend^  1  J.  &  H.  132 ; 
Colehy  V.  C\,  2  Eq.  803;  but  did  not  to  leaseholds  for  years:  Solomon  v.  S,, 
12  W.  B.  540 ;  33  L.  J.  Ch.  473 ;  10  Jur.  N.  S.  331 ;  10  L.  T.  54 ;  jBc  WomiBley, 
Hill  V.  jr.,  4  Ch.  D.  665 ;  QaXl  v.  Fenwick,  43  L.  J.  Ch.  178. 

Nor,  stmhhy  to  land  given  on  trust  for  conversion :  LeunsY*  L.,  13  Eq.  218 ; 
nor  to  a  share  to  which  the  testator  was  entitled  under  a  settlement  of  land 
on  trusts  for  conversion:  8,  C,  And  only  to  specified  charges  on  specified 
property,  not  to  a  general  charge  of  debts  on  tne  realty  by  the  will :  Hep- 
woHh  T.  Hill,  30  Beav.  476. 

.  Now,  however,  by  the  Beal  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34, 
q,  V.  tn/.),  the  Act  has  been  extended  to  "  any  land  or  hereditaments  of 
whatever  tenure." 

The  Act  does  not  apply  to  the  case  of  a  charge  created  by  one  partner  on 
his  separate  real  estate  to  secure  a  debt  of  the  partnership,  when  at  the  time 
of  his  death  the  partnership  assets  are  sufficient  to  answer  all  the  debts  of  the 
partnership:  Be  Ritmn,  R.  v.  i?.,  (1899)  1  Ch.  128,  C.  A.;  (1898)  1  Ch. 
667. 

Where  real  and  personal  estate  are  comprised  in  the  same  mortgage,  the 
debt  must  be  borne  rateably,  and  the  real  estate  is  not  primarily  liable 
under  Locke  King*s  Act :  Trestrail  v.  Mdeon,  7  Ch.  D.  655 ;  and  see  Leonino 
V.  //.,  10  Ch.  D.  460 ;  not  following  Lipscomb  v.  Z.,  7  Eq.  501 ;  or  He  Roche- 
fort  V.  Dawes,  12  Eq.  540 ;  so  as  to  real  and  leasehold  properties  mortgaged 
to  secure  the  same  debt :  Re  Athill,  A,  v.  A,,  16  Ch.  D.  211,  C.  A. ;  but  there 
was  no  question  of  contribution  where  the  subsidiary  security  consisted  of  a 
right  to  prevent  the  transfer  of  shares  until  payment,  but  without  ^ving  the 
creditor  a  Hen  on  the  shares:  Re  Dunlop,  2>.  v.  Z>.,  21  Ch.  D.  583,  U.  A. 

The  Act  was  held  not  to  apply  to  a  vendor's  lien  for  unpaid  purchase- 
money:  Hood  V.  H.,3  Jur.  N.  S.  684;  5  W.  R.  747;  26  L.  J.  Ch.  616; 
Barnwell  v.  Iremonger,  1  Dr.  &  S.  255,  260;  Day  v.  2>.,  14  W.  B.  261 ;  13 
L.  T.  625;  but  does  so  now  under  the  Beal  Estate  Charges  Act,  1867 
(30  &  31  v.  c.  69),  s.  2,  extending  it,  in  the  case  of  persons  dying  after  31  Dec. 
1867,  to  *'  any  lien  for  unpaid  purchase-money  upon  any  lands  or  heredita- 
ments purchased  by  a. testator."  So  that  if  the  vendor  dies  before  com- 
pletion, the  land  will  be  subject  to  the  repayment  to  the  executor  of  the 
purchase-money  paid  by  him :  Re  Cockroft,  Broadhent  v.  Groves,  24  Ch.  D.  94 ; 
and  see  Re  Kidd,  BroomatiY,  Withall,  (1894)  3  Ch.  558. 

This  did  not  apply  to  intestates'  estates :  Harding  v.  J7.,  13  Eq.  493 ; 
Hudson  V.  Cook,  13  Eq.  417.  But  has  now  been  extended  to  them  Dy  the 
Beal  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34,  inf.) 

General  directions  for  payment  of  the  debts  (Pembrooke  v.  Friend,  1  J.  & 
H.  132),  or  for  their  payment  by  the  exoTa  (Woolstencro/t  v.  W.,2  D.  F.  &  J. 
347),  or  ** out  of  my  estate"  {Brownson  v.  Lawrance,  6  Eq.  1),  were  held  not 
to  show  any  contrary  intention ;  and  see  Oreated  v.  G.,  26  Beav.  621 ;  Rowson 
V.  Harrison,  31  Beav.  207 ;  Lewis  v.  X.,  13  Eq.  218,  on  the  same  side.  The 
opposite  decisions  are  Eno  v.  Tatham,  4  Giff.  181 ;  3  D.  J.  &  S.  443;  Moore 
V.  M.,  1  D.  J.  &  S.  602 ;  Mellish  v.  Vallins,  2  J.  &  H.  194 ;  SUme  v.  Parker, 
1  Dr.  &  S.  212  ;  and  see  Maxwell  v.  Hyslop,  4  Eq.  407 ;  4  H.  L.  506,  et  inf. ; 
Allen  Y,  A.,  30  Beav.  395. 
By  the  30  &  31  Y.  c.  69,  s.  1,  it  was  enacted  that,  in  construing  the  will  of 
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any  person  dyin^  after  31  Dec.  1867,  **  a  general  direction  that  tlie  debts  or 
all  the  debts  of  the  testator  shall  bo  paid  out  of  his  personal  estate  shall  not 
be  deemed  a  declaration  "  of  a  contrary  intention  within  Locke  King's  Act  of 
1854.  As  to  the  effect  and  operation  of  this  Act,  see  Oall  v.  Fenwtck,  43 
li.  J.  Ch.  178;  29  L.  T.  822;  22  W.  R.  211;  Be  Neumarch,  N.  v.  StofTy 
9  Ch.  D.  12  ;  EllioU  v.  Dearsley,  16  Ch.  D.  322,  C.  A. ;  Re  Hooper,  Ashford  v. 
Brooke,  W.  N.  (92)  161,  where  a  direction  that  a  specified  fund  should  be 
applied  in  payment  of  *'  all  and  every  liability  which  the  testator  mi^ht  have 
incurred  during  Hfe,  or  that  might  remain  unpaid  at  his  death,"  was  held  not 
to  indicate  a  contrary  intention. 

In  Newman  v.  Wilson  TNo.  1),  31  Beav.  33,  the  provision  of  a  mixed 
residue  of  real  and  personal  estate  for  payment  of  debts  was  held  sufficient  to 
exoneiate  a  specifically  devised  estate.  And  in  Re  Fleck,  Colston  v.  Roberta, 
37  (7h.  D.  677,  a  direction  for  payment  of  trade  and  private  debts  out  of 
different  parts  of  the  testator's  personal  estate  was  held  sufficient  to  exonerate 
devised  realty  from  an  equitable  mortgage  to  bankers  effected  subsequently 
to  the  will;  and  see  Re  Nevill,  Robinson  v.  ^.,  59  L.  J.  Ch.  511 ;  62  L.  T. 
864  ;  W.  N.  (90)  125. 

The  owner  of  two  estates,  A.  and  B.,  subject  to  one  mortgage,  does  not  by 
specifically  devising  A.,  and  leaving  B.  to  pass  in  the  residue,  signify  any 
'•contrary  or  other  intention"  within  Locke  King's  Act  of  1854,  so  as  to 
make  B.  primarily  liable  for  the  mortgage  :  Re  Smith,  Hannington  v.  True,  33 
Ch.  D.  195  ;  Oihhim  v.  Eyden,  7  Eq.  371  ;  SackvilleY.  Smyth,  17  Eq.  153  (not 
following  Brownson  v.  Lnxvrance,  6  Eq.  1).  And  a  direction  to  the  testator's 
exors  to  pay  all  his  just  debts,  funeral  and  testamentary  expenses,  out  of  his 
personal  estate,  in  exoneration  of  his  real  estate,  was  not  sufficient:  Re 
Rossiter,  R.  v.  R.,  13  Ch.  D.  355. 

The  **  contraiy  intention,"  so  as  to  exclude  the  Act,  must  be  signified,  not 
guessed  at,  by  tne  Court :  Coote  v.  Lottrndes,  10  Eq.  376 ;  and  must  be  col- 
lected from  the  whole  will :  Rolfe  v.  Perry,  3  D.  J.  &  S.  481,  486  ;  and  for  a 
case  in  which  there  was  held  to  be  sufficient  evidence  of  a  **  contrary  inten- 
tion" upon  the  will  and  subsequent  deeds,  see  Re  Campbell,  C,  v.  C,  (1893) 
2  Ch.  206. 

And  now  by  40  &  41  V.  c.  34,  after  extending  the  two  prior  Acts  to  "  any 
testator  or  intestate  dying  after  31  Dec.  1877,  seised  or  possessed  of  or 
entitled  to  any  land  or  hereditaments  of  whatever  tenure  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage  or  any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase- money,"  it  is  enacted  that  *'  the  devisee  or  legatee  or  heir, 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or  satisfied  out  of 
any  other  estate  of  the  testator  or  intestate  unless  (in  the  case  of  a  testator) 
he  shall,  within  the  meaning  of  the  said  Acts,  have  signified  a  contrary  inten- 
tion, and  such  contrary  intention  shall  not  be  deemed  to  be  signified  by  a 
charge  of  or  direction  for  payment  of  debts  upon  or  out  of  residuary  real  and 
personal  estate,  or  residuary  real  estate."  Ajid  the  effect  of  this  enactment 
is  to  extend  17  &  18  V.  c.  113  to  leaseholds:  Re  Kershaw,  Drake  v.  K,,  37 
Ch.  D.  674. 

Where  the  land  has  been  delivered  in  execution,  a  judgment  debt  has  been 
held  to  be  a  charge  within  the  Act :  Re  Anthony,  A,y,  A.,  (1892)  1  Ch.  450 ; 
and  see  Nesbitt  v.  Lawder,  17  L.  R.  It.  53.  But  where  the  deceased  judg- 
ment debtor  was  a  tenant  in  tail  in  possession,  and  his  will  contained  no 
direction  exonerating  the  personalty,  the  Beal  Estate  Charges  Acts  not  being 
applicable,  the  judgment  debt  was  not  diargeable  on  the  land  in  exoneration 
of  the  personalty:  Re  Anthony,  A.  v.  A,,  (1893)  3  Ch.  498,  distinguishing 
Jenkinaan  v.  Harcourt,  Kay,  688. 


IKGfUMBRAKCES  CBEATED  BY  THE  EXEOTTTOB  OB  DEVISEE. 

An  exor  of  admor  may,  for  the  purooses  of  paying  off  the  liabilities  of  the 
estate,  effect  a  sale  of  any  part  oi  the  testator's  chattels  real  or  personal : 
Farhall  y.  F,,  7  Ch.  123;  or  a  pledge:  Berry  v.  Gibbons,  8  Ch.  747;  or  a 
mortgage  with  power  of  sale  to  a  Duilding  society :  Cruikshank  v.  Duffin,  13 
Eq.  555 ;  and  such  a  mortgage,  though  made  to  secure,  not  only  money 
advanced  and  interest  thereon,  but  also  moneys  becoming  due  from  the  exor 
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as  a  shareholder,  may  be  good  as  against  the  beneficiaries  to  the  extent  of 
the  ftonfl^Wc  advance:  Thorne  v.  3'.,  (1893)  3  Ch.  196;  Russell  \.  Plaice,  \% 
Beav.  21 ;  and  the  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase-money ;  Wms.  Exors.  803 ;  Oray  t.  Johnston^  L.  IL  3  H.  L.  1 ; 
Saxhy  v.  Thamas\  64  L.  T.  65 ;  63  lb.  695  ;  but  an  admor  cannot  mortgage 
leaseholds  for  repairs  unless  the  testator  was  under  covenant  to  repair: 
RicketU  V.  Lewis,  20  Ch.  D.  745. 

An  exor  who  has  morif;aged  his  testator's  estate  is  not  entitled,  by  com- 
mencing an  admon  action,  to  an  order  staying  proceedings  by  the  mortgagee 
for  recovery  of  the  land :  Crowle  v.  JRussell,  4  C.  P.  D.  1 86. 

The  sale  or  mortgage  of  a  chattel,  though  specifically  bequeathed,  cannot  be 
impeached :  Ewer  v.  Corbet^  2  P.  Wms.  148 ;  M^Leod  v.  Drummond,  17  Ves. 
162,  169 ; 

Unless  the  purchaser  knew  that  all  the  debts  were  or  could  be  paid  without 
touching  the  property  dealt  with :  Ewer  v.  Corhety  2  P.  Wms.  148 ;  M*Leod  v. 
Drummond,  17  Ves.  152,  170; 

Or,  by  collusion  with  the  exor,  bought  at  an  undervalue :  Scott  v.  Tyler, 
2  Dick.  724,  725 ;  2  Bro.  C.  C.  431,  438 ;  17  Ves.  166,  167  ; 

Or  was  a  party  to  an  intended  devastaint :  Crane  v.  Drake,  2  Yem.  616, 
where  part  of  the  consideration  was  a  debt  due  from  the  exor  personally ;  and 
an  exor  cannot  now  dispose  of  his  testator's  property  as  ^*  security  for  or  in 
payment  or  satisfaction  of  his  own  debts  " :  »ug.  Y.  &  P.  668. 

And  a  judgment  or  order  for  admon,  without  any  injunction  or  appoint- 
ment of  a  receiver,  does  not  take  away  the  power  of  the  exor  to  deal  with  the 
assets :  Berry  v.  Gibbons,  8  Ch.  747. 

The  exor  may  in  a  similar  manner  deal  with  realty  devised  to  him  for  or 
subject  to  the  payment  of  debts :  see  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731 ; 
or  given  subject  to  the  payment  of  debts  by  him:  see  Farhall  v.  -P.,  7  Eq. 
286 ;  7  Ch.  123 ;  but  this  power  does  not  extend  to  an  admor :  Re  Clay  and 
Tetley,  16  Ch.  D.  3,  C.  A. 

The  purchaser  or  mortgagee  is  not  bound  to  see  to  the  application  of  the 
money,  unless  he  has  notice  that  the  exor  intends  to  misapply  it :  Corser  v. 
Cartwriuht,  L.  R.  7  H.  L.  731 ;  Elliot  v.  Merriman,  1  L.  C.  Eq.  59. 

As  where  he  knows  that  all  tiie  debts  and  legacies  are  paid :  Ewer  v.  Corbet, 
2  P.  Wms.  148,  et  sup. ;  Carlyon  v.  TruscoU,  23  W.  R.  302 ; 

— or  must,  from  the  lapse  of  time  since  the  death,  be  presumed  to  know  it : 
StroughiU  v.  Anstey,  1  D.  M.  &  G.  635 ;  Burt  v.  Trueman,  6  Jur.  N.  S.  721 ; 
29  L.  J.  Ch.  902  ;  and,  as  a  general  rule,  by  analogy  to  the  period  of  limitation 
for  specialty  debts,  a  lapse  of  twenty  years  will,  as  to  real  estate,  be  sufficient 
to  put  the  purchaser  on  inquiry:  Re  Tanqueray-Willaume  and  Landau,  20 
Ch.  D.  465,  C.  A ;  Re  Mdyneux  and  White,  13  L.  R.  Ir.  382 ;  Re  Ryan  and 
CaiHinagh,  17  L.  R.  Ir.  42  (modifying  the  earlier  cases :  see  Forbes  v.  Peacock, 
1  Ph.  717  ;  Sabin  v.  Heape,  27  Beav.  5o3 ;  Oreetham  v.  Colton,  34  Beav.  615 ; 
Charlton  v.  E.  Durham,  4  Ch.  433 ;  Lewin,  523) ;  but  this  rule  does  not 
apply  to  the  case  of  an  exor  selling  the  leaseholds  of  his  testator :  Re  Whistler, 
35  Ch.  D.  561  ;  Re  Venn  and  Furze's  Contract,  (1894)  2  Ch.  101  (explaining 
Re  Mdyneux  and  White,  sup. ;  and  as  to  the  real  estate  of  a  testator  dying 
on  or  after  January  1,  1898,  see  the  Land  Transfer  Act,  1897,  sup.  p.  1397 ; 
Brickdale,  246,  271) ; 

— or  knows  of  the  intended  application  for  unauthorized  purposes :  Eland 
V.  E.,  4  My.  &  C.  427 ;  CoUinson  v.  Lister,  7  D.  M.  &  G.  634  Twhere  the  money 
was  raised  that  it  might  be  advanced  on  the  security  of  a  snip) ;  Watkins  v. 
Cheek,  2  S.  &  S.  199  (where  the  purpose  appeared  in  the  mortgage  deed); 
Walker  v.  Taylor,  4  L.  T.  845 ;  8  Jur.  N.  S.  681,  H.  L. ;  or  for  the  oxer's 
own  benefit :  Watkins  v.  Cheek,  sup. 

But  the  onus  is  on  the  person  impeaching  the  sale  or  mortgage  to  prove 
notice :  Cvrser  v.  Cartwright,  L.  R.  7  H.  L.  731 ;  the  purchaser  or  mortgagee 
need  make  no  inquiries :  lb.  T'41 ;  Watkins  v.  Cheek,  2  S.  &  S.  199,  205  ;  and 
refusal  to  answer  such  inquiries  will  not  affect  the  title :  Forbes  v.  Peacock, 
1  Ph.  717. 

It  is  not  enough  that  nothing  was  stated  as  to  the  purpose  of  the  loan : 
Colyer  v.  Finch,  5  H.  L.  C.  923  ;  Corser  v.  Cartwright,  sup.  ;  nor  that  the  exor 
gave  an  indemnity  against  the  debts  and  legacies,  or  against  the  legacies  only : 
Johnson  V.  Kennett,  3  My.  &  K.  624 ;  nor  that  the  mortgage  was  made  to 
secure  previous  advances  to  the  exor,  not  shown  to  have  been  for  his  personal 
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benefit:  Mihs  v.  Dumford,  2  D.  M.  &  G.  641 ;  2  Sim.  N.  S.  234;  and  see 
M'Leod  V.  Drummond,  17  Ves.  162,  170 ;  nor  tJiat  he  mortgaged  property  of 
his  own  by  the  same  deed :  Barrow  v.  Griffith,  13  W.  R.  41 ;  11  Jur.  N.  S.  6. 

A  mortgagee  with  such  notice  stands  as  a  creditor  so  far  as  the  money  was 
duly  applied :  CoUinson  v.  LisUr,  7  D.  M.  &  G.  634 ;  20  Beav.  366,  n. ; 
JDevaynes  v.  Robinson,  24  Beav.  86,  97;  but  see  Farhall  v.  F.,  7  Ch.  123; 
Walker  v.  Taylor,  4  L.  T.  845;  8  Jur.  N.  S.  681. 

The  rule  in  favour  of  mortgagees  does  not  apply  as  to  land  which  is  to  be 
sold  to  pay  certain  specified  debts :  Elliot  v.  Merrivian,  2  Atk.  41 ;  Bam.  Ch. 
78 ;  1  L.  Ca.  Eq.  66 ;  6th  ed.  72 ;  nor  where  legacies  alone  are  charged  (but 
see  Bowling  v.  Hudson,  17  Beav.  248) ;  but  it  does  apply  where  the  debts, 
though  charged,  have  all  been  paid  at  the  date  of  the  mortgage :  Johnson  v. 
Ktnmtt,  3  My.  &  K.  624,  630;  Eland  v.  E.,  4  My.  &  C.  420;  Horn  v.  H,  2 
S.  &  S.  448 ;  and  where  there  were  no  debts  at  the  time  of  the  death :  Strong' 
hill  V.  Amtey,  1  D.  M.  &  G.  635,  652 ;  and  after  conveyance  by  the  trustee  to 
a  devisee  reciting  debts  and  legacies  paid :  Storry  v.  Walsh,  18  Beav.  559. 

The  rule  applies  to  land  which  has  become  subject  to  the  trusts  of  the  will 
in  substitution  for  other  land  sold  under  a  power :  Ball  v.  Harris,  4  My.  &  C. 
264. 

The  proceeds  of  land  mortgaged,  subject  to  the  legacies  charged  thereon, 
are,  of  course,  applicable  to  them  before  the  mortgage  debt,  and  the  amount 
of  them  is  general  assets :  Eland  y.  E.,  4  My.  &  C.  420,  428,  430,  n. ;  and 
see  Bank  of  Ireland  v.  McCarthy,  (1898^  A.  0.  181,  H.  L. 

Where  lands  are  devised  in  fee  benencially  to  one  of  two  exors,  subject  to 
a  particular  legacy  given  in  trust  to  such  exors,  the  devisee  alone  cannot 
make  a  good  title  to  a  purchaser  of  the  lands :  Be  Bebbeck,  B,  v.  B.,  63  L.  J. 
Gh.  596. 

Where  lands  are  devised  to  trustees  for  sale  with  powers  to  postpone  sale 
and  make  outlay  for  interim  repairs  and  management,  the  trustees  have  an 
implied  power  to  raise  money  for  repairs  by  mortgage  of  the  lands:  Be 
Bellinger,  Durell  v.  B,,  (1898)  2  Ch.  634. 

If  trustees,  or  a  tenant  for  life,  not  having  ftmds,  pay  or  borrow  premiums 
or  calls,  they  are  a  lien  on  the  policies  or  shares ;  stcxis,  if  paid  by  mere 
strangers :  Ci<ick  v.  Holland,  19  Beav.  262 ;  Burridge  v.  Bow,  1  Y.  &  0.  C. 
183,  192 ;  Todd  v.  Moorhouse,  19  Eq.  69 ;  or  by  the  owner  of  the  equity  of 
redemption,  though  upon  the  supposition  that  he  has  bought  the  mor^^ee*s 
interest:  Falcke  v.  Scottish  Imperial  Ins,  Co.,  34  Ch.  D.  234,  C.  A. ;  and  see 
Be  Power's  Policies  (1899),  1  I.  R.  6,  0.  A. ;  or  if  the  payments  are  such  as 
the  trustees  might  have  made  out  of  income :  Be  Waugh,  25  W.  R.  655 ;  and 
see  Oill  v,  Doioning,  17  Eq.  316;  Be  Leslie,  L.  v.  French,  23  Ch.  D.  662 ;  Be 
Wihon,  Pennington  v.  Payne,  34  W.  B.  512;  54  L.  T.  600. 

Advances  by  exors  bear  interest  at  4  p.  c. :  Finch  v.  Prescott,  17  Eq.  564 ; 
or  6  p.  c. :  Be  Sargood,  15  Eq.  43 ;  Stewart  y*  S,,  15  Ch.  D.  539 ;  but  jMOJrc, 
whether  more  than  3  p.  c.  would  now  be  allowed  except  in  special  circum- 
stances, V,  sup,  p.  1512. 


BALE  OF  BBAL  ESTATE  BY  EZEOXTTOB  OB  DEVISEE. 

Where  there  was  a  devise  of  realty,  subject  to  payment  of  debts  and  legacies, 
to  one  of  several  exors,  he  could  make  a  gopd  title  to  it :  Colyer  v.  Finch,  6 
H.  L.  C.  906 ;  and  see  the  will  more  fully  stated,  18  Jur.  936 ;  but  see  now 
the  provisions  of  the  Land  Transfer  Act,  1897,  sup,  p.  1397,  vesting  the  real 
estate  of  a  testator  dying  on  or  after  Jan.  1,  1898,  m  the  pers.  represve  or 
represves  with  the  powers,  righte,  duties,  and  liabilities  of  pers.  represves  in 
respect  of  person^  estate,  subject  to  the  exception  that  it  is  not  to  oe  lawful 
**  for  some  or  one  only  of  several  joint  pers.  represves,  without  the  authority 
of  the  Court,  to  sell  or  transfer  real  estate." 

Previously  to  the  Land  Transfer  Act,  1897,  where  there  was  a  general 
direction  to  pay  debte  and  legacies  (which  are  thereby  charged  on  the  realty, 
V,  Bup,  p.  1424),  and  then  a  devise  of  a  specific  portion  of  tiiie  real  estate  to 
one  of  the  exors,  subject  to  the  payment  of  debts,  &c.,  he  was  the  person  to 
sell :  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731 ;  8  Ch.  971 ;  21  W.  R.  938; 
Sug.  V.  &  P.,  14th  ed.  662,  n. ;  but  see  Bobinson  v.  LowaUr,  5  D.  M.  &  G. 
272,  in/, ;  Wrigley  v.  Sykes,  21  Beav.  337 ;  secus,  in  the  case  of  admor,  as  he 
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is  not  appointed  by  the  testator :  Re  Clay  and  Tetley,  16  Cli.  D.  3,  C.  A. ;  bat 
see  now  Land  Transfer  Act,  1897,  $up,  p.  1397. 

Where  a  testator  had  charged  his  realty  with  a  sum  of  money,  he  was  to 
be  taken  to  have  p^ven  an  implied  power  of  sale  to  some  person,  the  donee 
being  ascertained  m  each  case  from  the  whole  will :  Eids/orth  t.  Armstead, 
2  K.  &  J.  333. 

A  power  to  the  exors  to  sell  the  land  of  which  they  were  devisees,  and  give 
receipts,  was  implied  by  a  general  charge  of  debts,  &c. :  Ball  v.  Harris^  4  My. 
&  C.  264 ;  Greetnam  v.  Colton,  34  Beav.  615,  and  cases  there  cited  ;  Bolton  v. 
Stannardj  4  Jur.  N.  S.  576 ;  Shaw  v.  Borrer^  1  Keen,  559 ;  and  see  Cock  v. 
Dawson,  3  D.  F.  &  J.  127,  d  aup.  p.  1424 ;  and  where  there  was  a  devise  of 
land,  charged  with  debts,  in  strict  settlement,  and  no  express  power  of  sale, 
the  exors  had  an  implied  power  to  sell  and  give  receipts :  Robinson  v.  Lowater, 
5  D.  M.  &  G.  272 ;  but  see  Corser  v.  CartwHghty  aup, ;  and  sec  now  Law 
of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  s.  16,  tn/. 

But  an  exor's  implied  power  was  ovenidden  by  an  express  power  given  to 
others,  so  that  under  a  devise,  after  a  charge  of  debts,  to  trustees,  on  trusts, 
and  on  their  cesser  to  sell  and  give  receipts  and  apply  the  proceeds  in  trust, 
after  satisfying  all  incumbrances,  the  trustees  could  make  a  good  title,  with- 
out the  exors :  Hodkinson  v.  Quinn,  1  J.  &  H.  303 ;  and  see  Eidsforth  v. 
Armstead,  2  K.  &  J.  333. 

Where  there  was  a  general  charge  of  debts,  and  no  legal  estate  given,  the 
exors  might  have  an  implied  power  enabling  them  to  pass  the  legal  estate : 
Colyer  v.  Finch,  5  H.  L.  C.  922. 

It  is  not  clear  whether  the  power  implied  in  the  exor  by  Courts  of  Equity 
extended  beyond  the  emiitable  estate:  see  Doe  v.  Hughes,  6  Exch.  223; 
Walton  V.  Shalcross,  21  L.  T.  154 ;  Robinson  v.  Lowater,  17  Beav.  601 ;  5 
D.  M.  &  G.  272 ;  Wms.  Exors.  574,  n. ;  Lewin,  527. 


STATUTOBT  POWERS  OF  SELLUirO  AND  HGBTQAGING. 

As  to  wiUs  taking  effect  since  August  13,  1859,  the  powers  of  trustees  and 
exors  to  sell  the  real  estate  were  extended  by  the  Law  of  Property  Amend- 
ment Act,  1859  (22  &  23  V.  c.  35J. 

By  sect.  14,  devisees  in  trust  oi  realty,  charged  with  the  payment  of  debts 
or  legacies,  or  other  specific  money,  for  raising  which  no  express  provision  is 
made,  were  empowered,  though  any  trusts  were  declared,  to  raise  it  by  a  sale 
or  mortgage ;  by  sect.  15,  such  powers  survived  or  devolved  as  there  mentioned 
(and  see  Conv.  Act,  1881,  44  &  45  V.  c.  41,  s.  30,  sup.  p.  1220) ;  by  sect.  16, 
if  the  testator's  whole  estate  vest?d  not  in  some  devisee  in  trust,  the  exor  or 
exors  for  the  time  being  were  to  have  the  like  powers,  but  any  sale  or  mort- 

fage  under  the  Act  was  to  operate  only  on  the  testator's  estate  and  interest ; 
y  sect.  17,  purchasers  or  mortgagees  were  not  required  to  see  to  the  due 
exercise  of  tne  powers  by  the  persons  so  acting ;  b^  sect.  18,  sales  and  mort- 
gages under  previous  wills  were  excluded,  and  devisees  in  fee,  or  in  tail,  for 
the  testator's  whole  estate,  charged  with  debts  and  legacies,  were  not  within 
the  Act;  but  the  power  of  such  devisees  to  sell  or  mortgage  remained 
unaffected. 
An  admor  with  the  will  annexed  had  no  power,  under  sect.  16,  or  the 

general  doctrines  of  the  Court,  to  sell  the  testator  s  real  estate  for  payment  of 
ebts :  Re  Clay  and  Tetley,  16  Ch.  D.  3 ;  nor  could  an  admor  mortgage  the 
intestate's  leaseholds  for  the  purpose  of  raising  money  for  repairs :  Hicketts  v. 
Lewis,  20  Ch.  D.  745 ;  but  an  admor  dur,  min,  cet.  had  the  power  of  an 
absolute  admor  to  deal  with  and  sell  the  estate  for  payment  of  debts :  Re  Cope, 
C.  V.  C,  16  Oh.  D.  49. 

Sect.  18  was  held  to  apply  where  the  devisee  or  devisees  could  themselves 
mortgage  the  property,  but  not  where  a  testator  had  devised  real  estate  by 
way  of  settlement  on  one  for  life  with  remainders  over,  such  a  case  falling 
within  sect.  16 :  Re  Wilson,  Pennington  v.  Payne,  54  L.  T.  600 ;  34  W.  E.  512. 
By  sect.  23,  payment  to,  and  the  receipt  of,  any  person,  to  whom  purchase 
or  mortgage-money  was  payable,  on  express  or  impli  d  trusts,  was  made  a 
discharge,  unless  the  contrary  were  expressly  declared  by  the  instrument 
creating  the  trust  or  security ;  and  by  23  &  24  Y.  c.  145,  s.  29  (applicable 
only  to  instruments  executed  since  28  Aug.  1860),  trustees'  receipte  are  to 
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be  sufficient  discharges.  And  see  tHe  Trustee  Act,  1893  (56  &  57  Y.  c.  53), 
8.  20. 

By  sect.  25,  "lands,"  "mortgage,"  "mortgagor,"  "mortgagee,"  and 
"  judgment,"  are  defined;  and  see  Law  of  Property  Amendment  Act,  1860 
(23  &  24  V.  c.  38),  s.  8. 

As  to  the  powers  conferred  on  exors  and  admors  by  the  Land  Transfer  Act, 
1897  (60  &  61  V.  c.  65),  v.  sup.  pp.  1397  et  seq. 


Section  XII. — Redemption  in  Administration  Action  by 

Devisee. 

The  Defts  D.,  &c.,  were  successive  tenants  for  life  under  the  will. 

(Establish  will.) — Account  of  what  due  to  Defts  B.  and  E.,  as  exors 
of  A.  \_ihe  mortgagee]^  deceased,  for  principal  and  interest,  on  the  mort- 
gage in  question,  and  their  costs  of  action  to  be  taxed,  and — ^Tax  costs 
of  Deft  F.  [mortgagee's  heir], — Usual  judgment  for  redemption. — [See 
Vol.  III.,  Chap.  XLVII.,  "  Mortgages."]—**  But  in  case  the  Pit  or  the 
Defts  D.  &c.,  or  any  of  them,  shall  redeem  as  aforesaid,  then  the  equity 
of  redemption  of  such  hereditaments  is,  in  the  hands  of  (to  be  held  by) 
such  of  them  as  redeem  as  aforesaid,  (to  be)  subject  and  liable  to 
such  trusts  and  limitations  as  are  declared  and  limited  by  the  testator's 
will  concerning  the  same.'* — Accounts  of  personalty,  debts  &c. — 
Account  of  rents  and  profits  of  testator's  real  estate  devised  to  his 
trustee,  Deft  R.,  accrued  since  his  death  and  received  by  Pit. — "  And 
Let  what  shall  be  coming  on  the  said  account  of  rents  and  profits  be 
applied  in  pajrment  of  so  much  of  the  testator's  debts  &c.  as  his  per- 
sonal estate  will  not  extend  to  satisfy." — Direction  for  marshalling. — 
After  such  redemption  of  the  testator's  estate,  a  settlement  to  be  made 
of  the  trust  estates,  with  the  approbation  &c.,  and  on  the  trusts  men- 
tioned in  the  will. — Costs  of  action  out  of  the  trust  e«tate. — Adjourn 
&c.— See  AynsUy  v.  Reed,  L.  C,  11  Feb.  1754,  A.  565  ;  1  Dick.  249; 
followed  in  Pawley  v.  Colyer,  L.  JJ.,  4  Aug.  1863,  B.  2698. 

For  decree  for  redemption  in  suit  by  a  mortgagor's  heir  against  the 
assignee  of  a  mortgagee  in  possession,  who  was  also  the  mortgagor's  admor, 
and  for  admon,  if  necessary,  of  the  mortgagor's  estate,  in  respect  of  any 
balance  or  rents  paid  to  or  retained  by  Deft,  see  Lhyd  v.  Wait,  1  Ph.  70. 


NOTES. 

A  mortgagee  cannot  be  made  party  to  an  action  by  the  mortgagor  or  those 
claiming  under  him,  except  for  the  purpose  of  redemption :  Drew  v.  (/Hara, 
2  Ba.  &  B.  562,  n. ;  but  tne  mortgagor  conveying  another  estate  to  trustees 
to  sell  and  pay  off  the  mortgage,  bill  lay  agamst  the  trustees  and  mortgagee 
to  execute  the  trusts,  without  offering  to  redeem :  Dalton  v.  Hayier,  7  Beav. 
313 ;  and  see  Cholmley  v.  C«.  Oxford,  2  Atk.  267  ;  Marshall  v.  Shrewsbury, 
10  Ch.  250 ;  on  a  bill  against  a  mortgagee,  a  sale  could  only  be  directed  by 
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consent :  Troughton  v.  BinkeSf  6  Ves.  675 ;  and  see  Hotvard  v.  Harris,  2  L.  C. 
Eq.  1042;  6th  ed.  1178. 

And  under  0.  Liv  a,  1,  a  mortgagor  may  A-pplj  by  originating  Bummons 
for  the  determination  of  a  quetstion  of  construction  arising  upon  the  mort- 
gage without  offering  to  redeem :  Be  Nobbs,  N.  v.  Law  Beveratonartf  InUrtd 
Society,  (1896)  2  Ch.  830. 

Bill  lay  for  redemption  against  incumbrancer,  by  the  Pit  in  a  creditor's 
suit,  after  decree  for  sale :  Christian  v.  Field,  2  Ha.  177. 

A  demurrer  was  allowed  to  a  bill  in  Ireland  by  a  trustee  under  the  mort- 
eagor*8  will,  against  the  mortgagee,  to  execute  the  trusts,  praying  a  sale, 
but  not  offering  to  redeem,  notwithstanding  the  practice  in  Ireland  to  direct 
a  sale  on  bill  by  mortgagee :  M'Donough  v.  Shewhridge,  2  Ba.  &  B.  555. 

Where  a  mortgagee  of  part  of  the  estate  made  the  suit  necessary  by  his 
conduct,  the  whole  costs  of  suit  were  first  paid  out  of  the  proceeds  of  the 
mortgaged  property :  White  v.  Gudgeon,  30  ibeay.  545. 

Where  a  person  seised  in  fee  subject  to  a  mortgage  by  demise  died  intestate 
and  without  heirs,  his  admor  could  not  sue  to  redeem  for  the  purpose  of 
making  the  property  available  for  the  intestate's  debts :  Catiey  y.  Sampson, 
33  Beay.  551. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  o.  78),  s.  4,  sup,  p.  1219,  the  legal 
pers.  represve  of  a  mortgagee  was  empowered,  on  payment  of  all  sums 
secured  oy  the  mortgage,  to  convey  or  surrender  the  mortgaged  estate ;  but 
in  the  case  of  a  deatii  occurring  after  31  Dec.  1881,  this  section  was 
repealed  by  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s,  30,  vesting 
trust  and  mortgaged  estates  in  the  pers.  represves  of  a  sole  Irustee  or  mort- 
gagee ;  but  as  to  copyholds,  v.  sup.  p.  1220 ;  and  see  the  Land  Transfer  Act, 
1897  (60  &  61  V.  c.  65),  sup.  p.  1397. 


Section  XIII. — ^Dower,  and  Election  by  Widow. 

1.   Judgment  for  Oeneral  Administration  of  Intestate's  Estate^  with 
Inquiries  as  to  Dower  and  Freebenchy  Widow  consenting  to  Sale. 

Inqttieies  for  next  of  kin  and  account  of  personalty  and  realty. — 
Inquiry  as  to  incumbrancers  and  tbeir  priorities  [Form  4,  p.  1467]. — 
'M3.  An  inquiry  whether  the  Fit,  the  intestate's  widow,  is  entitled  to 
dower  or  freebench  out  of  the  intestate's  real  estates,  or  any  and  what 
parts  thereof ;  14.  And  if  so,  an  account  of  what,  if  anything,  is  due 
to  her  in  respect  thereof  for  the  time  past ;  15.  And  the  Pit  praying  to 
have  a  value  set  upon  her  dower  or  freebench  out  of  such  part  of  the 
intestate's  real  estate,  if  any,  as  shall  be  sold  as  hereinafter  directed, 
an  inquiry  what  is  the  value  of  such  dower  or  freebench;  16.  And 
Let,  in  case  the  intestate's  personal  estate  shall  not  be  sufficient  for 
the  payment  of  his  debts  and  funeral  expenses,  a  sufficient  part  of  the 
intestate's  real  estate,  to  make  good  the  deficiency,  or,  if  necessary,  the 
whole  of  such  real  estate,  be  sold,  with  the  approbation  &c.,  free  from 
the  incumbrances  &c.,  and  free  also  from  the  Fit's  right  to  dower  or 
freebench,  if  any,  thereout ;  And  Let  the  money  to  arise  by  the  sale  of 
the  intestate's  real  estate  be  paid  into  Court  &c. ;  and  if  such  money 
or  any  part  thereof  shall  arise  from  real  estate  with  the  consent  of 
incumbrancers,   or  from  real  estate  subject  to  the  Fit's  right  to 
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dower  or  freebench,  the  money  bo  arising  is  to  be  applied,  in  the  first 
place,  in  payment  of  what  shall  appear  to  be  due  to  such  last-mentioned 
incumbrancers  respectively,  and  to  the  Fit  for  the  yalue  of  her  dower 
or  freebench,  according  to  their  priorities  &c." — ^Adjourn  &c. — See 
Blamire  v.  B.,  V.-O.  S.,  4  July  1857,  B.  1281. 

For  a  case  where  dower  deducted  in  account  of  rents,  receiver  to  keep  down 
dower,  see  Seton,  6th  ed.,  Form  3,  p.  1301. 


2.  JSlection  between  Dower  and  Legacy — Inquiry. 

An  inquiry  whether  the  Deft  {testator^ s  widow)  is  entitled  to  dower 
out  of  any  and  what  part  of  the  testator's  estates  ;  and  in  case  it  shall 
appear  that  she  is  so  entitled,  she  is  to  elect  whether  she  will  take  the 
legacy  of  £ —  given  to  her  by  the  will  of  the  testator,  or  such  dower ; 
And  in  case  she  shall  elect  to  take  such  dower.  Let  the  estate  be  sold 
subject  to  such  dower,  But  in  case  she  shall  elect  to  take  the  said 
legacy,  Let  the  said  estate  be  sold  free  from  such  dower. — Turner  v. 
T.,  M.  E.,  12  Nov.  1801,  B.  402 ;  Ration  v.  H,,  M.  R,  12  March,  1830, 
A.  1380. 


3.  Election  between  Dower  and  Annuity — Inquiry. 

*'  And  the  testator  having  by  his  will  charged  his  estate  with  an 
annuity  of  £500  in  favour  of  his  wife,  the  Deft,  for  her  life,  on  con- 
dition that  she  should  relinquish  all  right  of  dower  which  she  might 
have  or  be  entitled  to,  out  of  the  real  estate  which  he  might  be 
seised  of  or  be  entitled  to,  at  the  time  of  his  death,  Let  the  Deft  make 
her  election  whether  she  will  accept  the  provision  made  for  her  by  the 
testator's  will  in  lieu  of  her  right  of  dower  in  [out  of]  his  real  estate, 
or  whether  she  will  give  up  the  said  provision,  and  insist  upon  her 
said  right ;  And  in  case  the  Deft  shall  elect  to  give  up  the  said  provi- 
sion, and  insist  upon  her  said  right  of  dower,  Let  an  inquiry  be 
made  whether  the  Deft  is  dowable  in  [out  of]  any  of  the  said  real 
estate  ;  And  if  so,  and  she  shall  consent  to  have  a  value  set  upon  her 
dower,  Let  a  value  be  set  thereon  accordingly  \  And  in  that  case,  or  in 
case  she  shall  elect  to  accept  the  said  provision  in  lieu  thereof,  Let  the 
said  estates  be  sold,  with  the  approbation  of  the  Judge,  free  from  such 
dower ;  And  in  case  a  value  shall  be  set  upon  such  dower.  Let  out  of 
the  money  to  arise  &c.,  the  same  be  paid"  &c. — Hibhert  v.  Rowland^ 
M.  E.  11  Nov.  1805,  A.  38. 


4.   Widow  ekcting  to  take  by  Willj  Trustees  to  keep  up  Besidence. 

"  AiTD  A.,  having,  by  her  counsel,  made  her  election  to  take  under 
the  will  of  the  testator  in  lieu  of  her  dower,  Let  A.  have  the  use  and 
enjoyment  of  tb9  testator's  house  &c.,  at  &c.,  during  her  widowhood ; 
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And  Let  W.  &c.,  the  acting  trustees  and  exors,  from  time  to  time  keep 
the  said  house  &c.  in  proper  and  sufficient  repair  during  the  time  the 
said  A.  shall  reside  therein,  and  be  allowed  what  they  shall  properly 
expend  on  that  account  in  passing  their  account." — Thellusson  v. 
Woodford,  L.  C,  19  Feb.  1801,  B.  937;  S,  C,  13  Ves.  209;  4  Madd. 
420. 

6.  Declaration  as  to  Widovfs  Charge  under  Intestate^  Estates  Acf^ 
1890,  coming  before  Dower  out  of  Real  Estate. 

Tax  the  costs  of  the  Pits  and  Defts  secured  by  the  orders  dated  &c.. 
And  Declare  that  the  proportion  payable  out  of  the  intestate's  real 
estate  of  the  sum  of  £ —  to  which  the  Deft  E.  C,  the  widow  of  the 
intestate,  is  entitled  under  the  Intestates'  Estates  Act,  1890,  and 
which  has  been  deducted  by  her  wholly  out  of  the  personal  estate  of 
the  intestate  (the  amount  of  such  proportion  to  be  ascertained  pursuant 
to  the  said  Act  after  taxation  of  the  said  costs)  is  a  charge  together 
with  interest  thereon,  at  the  rate  of  [four]  p.  c.  per  ann.  from  the  date 
of  the  death  of  the  said  intestate  upon  the  whole  of  the  real  estate  of 
the  intestate  in  priority  to  the  claim  of  the  widow  of  the  intestate  to 
dower  out  of  the  real  estate  remaining  after  such  charge. — ^Liberty  to 
apply  as  to  raising  the  aforesaid  charges  by  sale  or  mortgage  of  the 
intestate's  real  estate,  and  as  to  payment  of  the  said  costs  when  taxed 
and  as  to  the  distribution  of  the  funds  in  Court  after  payment  of  any 
costs  thereout,  and  generally,  see  Re  Ckarriere^  Duret  v.  C,  North,  J., 
14  March,  1896,  A.  1692 ;  (1896)  1  Ch.  912. 

For  order  directing  Government  annuity  to  be  purchased  in  lieu  of  dower, 
the  widow  having  consented  to  the  eale  of  the  real  estate  discharged  from 
her  dower,  see  Swan  v.  Wehh,  V.-C.  W.,  25  Feb.  1854,  B.  622. 

And  as  to  dower  and  annuity,  see  p.  955,  sup,,  and  Sect.  XXHI., 
'^  Annitities,"  pp.  1625  ct  aeq.  As  to  election  to  take  under  or  against  the 
will  generally,  see  Sect.  XX.,  **  Election,"  in/,  p.  1588. 


Section  XIV. — Sales  and  Contracts. 

1.  Inquiry  as  to  Sale  of  Realty,  and  Proceeds, 

ks  inquiry  whether  any  and  what  parts  of  the  testator's  real  estates 
have  been  sold,  and  if  so,  by  and  to  whom  (and  under  what  circum- 
stances), and  for  what  sum  or  sums  of  money,  and  by  whom  the 
purchase-money  has  been  received,  and  how  the  same  has  been  applied 
or  disposed  of. 

2.  The  like — mth  Account. 

Inquiby  [Form  1]. — «*And  if  it  shall  appear  that  the  purchase- 
money  of  such  parts,  if  any,  of  the  testator's  real  estate  as  have  been 
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sold  liaa  been  received  by  any  person  or  persons  who  is  or  are  a  party 
or  parties  to  this  action  [or  by  the  Deft],  or  by  any  other  person  or 
persons  by  the  order  or  for  the  use  &c. ;  An  account  of  the  money 
which  has  arisen  from  [or  the  proceeds  of]  such  sale  received  by  such 
party  or  parties  [or  by  the  Deft]  or  by  any  other  &c." — Inquiry  as  to 
incumbrances  aifectiDg  unsold  realty. — See  Dow  v.  Baker,  V.-C.  K., 
7  Nov.  1860,  A.  2203. 

For  inquiries  as  to  accounts  of  proceeds  of  sale  of  several  freehold  and 
copyhold  estates,  and  as  to  the  investment  thereof,  and  the  interest,  distin- 
guishing the  proceeds  of  each  estate,  see  Hitch  v.  Leworthy,  V.-O.  K.  B., 
5  Dec.  1842,  A.  310 ;  2  Ha.  210. 


3.  Inquiry  as  to  Contracts. 

An  inquiry  whether  the  testator  at  the  time  of  his  death  had  entered 
into  any  and  what  contracts  for  the  sale  or  purchase  of  any  real  or 
leasehold  estate,  and  whether  such  contracts,  or  any  and  which  of  them 
respectively,  are  binding  and  ought  to  be  carried  into  execution,  and  if 
BO,  what  is  the  extent  (if  any)  of  the  liability  of  the  testator's  estate 
imder  the  same,  and  what  sum  or  sums  of  money  (if  any)  ought  to  be 
applied  out  of  the  testator's  personal  estate  for  the  complete  perform- 
ance thereof. — Moss  v.  Sworder,  V.-C.  M.,  24  May,  1875,  B.  816. 

For  inquiry  as  to  completing  or  compromising  testator's  contracts,  see 
Lambert  v.  Buchanan,  V.-C.  S.,  22  Dec.  1858,  B.  447. 


4. — The  like  Inquiry  and  as  to  Title — Completion — Account  of 

Rents. 

An  inquiry  whether  the  testator  was  at  the  time  of  his  death  under 
any  and  what  contract  for  the  purchase  of  any  and  what  estate ;  and  if 
so,  whether  the  testator  paid  any  and  what  part  of  the  purchase-money 
for  the  same,  and  whether  the  testator  accepted  the  title  thereto  ;  And 
in  case  it  shall  appear  that  the  testator  had  not  accepted  the  title  to 
the  said  estate  at  the  time  of  his  death,  an  inquiry  whether  a  good 
title  has  been,  or  can  be,  made  to  the  said  estate;  And  in  case  the 
testator  had  accepted  the  title  to  the  said  estate,  or  that  a  good  title 
has  been,  or  can  be,  made  thereto.  Let  an  inquiry  be  made  whether  the 
Defts  have  completed  the  said  contract,  and  paid  any  and  what  part  of 
the  purchase-money  for  the  same ;  And  if  it  shall  appear  that  the  Defts 
have  completed  the  said  contract,  Let  an  account  be  taken  of  the  rents 
and  profits  of  the  estate  comprised  in  the  said  contract  received  by  the 
Defts  Ac—Page  v.  Clay,  V.-C,  27  Nov.  1822,  B.  649. 


5.  Inquiry  as  to  Intestate^s  Building  Contracts. 

An  inquiry  whether  any  and  what  contracts  were  entered  into  by  the 
intestate  for  building  or  completing  the  farm-house  &c.  on  the  intestate's 
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estate  at  — ,  or  for  executing  any  and  what  other  works  on  the  intestate's 
real  estates,  or  on  any  and  what  part  thereof ;  And  whether  such  con- 
tracts, or  any  and  which  of  them  respectively,  are  binding  &c. — [Form  8, 
»up.']--Langton  v.  Burton,  V.-O.  T.,  25  Feb.  1852,  B.  482. 


6.  Inquiry  as  to  Saks  and  Contracts  by  Trustee  and  Executor, 

m 

1 .  An  inquiry  whether  the  Deft  (flie  trustee  and  ezor)  has  smce  his 
death  sold  any  and  what  part  or  parts  of  the  testator's  real  estates 
devised  by  his  will  to  be  sold,  or  entered  into  any  and  what  contract  or 
contracts  with  any  person  or  persons,  and  whom,  for  the  sale  thereof, 
or  of  any  and  what  part  or  parts  thereof,  and  for  what  sum  or  sums  of 
money ;  And  whether  any  and  what  proposal  or  proposals,  with  a  view 
to  any  such  sale,  has  or  have  been  made,  and  when  and  by  and  with  or 
to  whom.  2.  And  if  it  shall  appear  that  any  part  thereof  has  been 
sold,  an  account  of  the  money  ai*ising  by  such  sale,  received  by  &c., 
and  of  the  application  thereof.  3.  And  if  it  shall  appear  that  the  said 
Deft  has  entered  into  any  such  contract  or  contracts,  or  that  any  such 
proposal  or  proposals  has  or  have  been  made,  which  have  not  been 
carried  into  execution,  an  inquiry  whether  such  contract  or  contracts, 
or  proposal  or  proposals,  is  or  are  proper  and  for  the  benefit  of  the 
Pits,  the  infants,  to  be  carried  into  execution,  and  whether  or  not  with 
any  and  what  modifications  ;  (And  whether  the  said  Deft  can  make  a 
good  title  to  the  purchaser  or  purchasers  of  the  estates  comprised  in 
any  such  contract  or  contracts). — See  Stronge  v.  Hatcket,  V.-C.  K.  B., 
17  Jan.  1849;  B.  468. 

7.  Inquiry  as  to  Option  to  purchase. 

An  inquiry  whether  the  testator  was  at  the  time  of  his  death  entitled 
to  any  right  to  acquire  any  and  what  real  estate  subject  to  the  payment 
of  any  and  what  sum  of  money,  and  whether  it  would  be  fit  and  proper 
and  for  the  benefit  of  the  testator's  estate  that  any  such  right  should 
be  exercised,  and  by  whom,  on  behalf  of  the  testator's  estate. — Frin- 
nehy  v.  Latch/ord,  M.  B.,  8  May,  1875,  A.  808. 

8.  Eight  of  Pre'emption  declared. 

Deolase  that  the  right  of  pre-emption  gpiven  by  the  will  of  H.,  the 
testator  &c.,  extended  as  well  to  his  freehold  as  to  his  copyhold  estates, 
and  that  such  right  is  now  vested  in  the  Pit. — Hunt  v.  JGT.,  V.-C.  W., 
21  Dec.  1872,  A.  3272. 

9.  Direction  to  sell  if  Right  of  Pre-emption  be  not  exercised. 

An  inquiry  whether  the  Pit  has  elected  or  does  elect  to  avail  himself 
of  the  right  of  pre-emption  given  him  by  the  will  of  the  testatrix  to 
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any  and  what  extent ;  And  Let  a  period  be  fixed  within  wliioli  sucli 
election  is  to  be  made ;  And  if  it  shall  appear  that  the  Pit  has  elected 
or  if  he  shall  elect  to  avail  himself  of  such  right  of  pre-emption,  then 
(the  Pit  by  his  counsel  consenting)  Let  a  time  be  fixed  within  which 
such  purchase  is  to  be  completed  ;  And  if  the  Pit  shall  not  avail  himself 
of  the  said  right  of  pre-emption,  or  in  case  the  purchase  shall  not  be 
completed  within  the  time  so  to  be  fixed,  or  within  such  further  time 
as  shall  be  appointed  by  the  (Judge)  (the  Pit  by  his  counsel  consent- 
ing), Let  the  said-  estates  devised  by  the  said  will  to  the  Pit  and  others, 
or  such  parts  thereof  as  the  Pit  shall  not  elect  to  purchase,  be  sold 
with  the  approbation  &c.—i^oM;/(?r  v.  F,,  V.-C.  E.,  17  Nov.  1849,  A.  778. 


10.  Inquiry  as  to  carrying  into  effect  Agreement  for  Exchange, 

An  inquiry  whether  it  is  fit  and  proper,  and  for  the  benefit  of  the 
testator's  estate,  and  the  persons  entitled  thereto,  that  the  agreements 
for  the  exchange  of  the  estates  in  the  testator's  will  and  the  schedule 
to  the  said  agreement  mentioned,  should  be  carried  into  execution,  and 
whether  with  or  without  any  and  what  variation  in  the  terms  thereof, 
and  whether  any  and  what  proceedings  should  be  taken  in  reference 
thereto.— Coptf  v.  Evan$,  V.-C.  K.,  7  June,  1858,  A.  1783. 

11.  Exchange  of  Estates  notwithstanding  Judgment  for  Sale, 

And  this  Court  being  of  opinion  that  the  exchange  of  the  unentailed 
estates  at  H.  &c.,  for  the  entailed  estates  called  M.  &c.,  is  fit  and 
proper,  Let,  notwithstanding  the  judgment,  dated  &c.,  for  the  sale  of 
the  said  estates  at  H.,  the  Petr  be  at  liberty  to  prosecute  the  proposal 
in  the  petition  (summons)  mentioned,  for  effecting  an  exchange  of  the 
said  estates  at  H.  for  the  said  entailed  estates  called  M.,  before  the 
Board  of  Agriculture ;  And  in  case  the  said  exchange  shall  be  sanc- 
tioned by  the  said  Board,  Let  the  same  be  carried  into  effect  under  the 
authority  of  the  said  Board ;  And  Let  the  said  estates  at  H.,  when  so 
exchanged,  be  vested  in  the  Deft  and  her  heirs,  upon  the  trusts  of  the 
will  of  B.,  the  father  of  the  Petr ;  And  Let  the  said  estates  called  M., 
when  so  exchanged,  be  sold  with  the  approbation  &c. — See  Blake  v.  £,, 
M.  E.,  7  Nov.  1854,  A.  70. 

For  inquiry  as  to  agreement  or  proposal  by  testator  for  a  partition,  see 
DodiU  V.  Lewis,  V.-C.  S.,  10  Dec.  1859,  A.  390. 

For  order  declaring  heir's  right  to  have  purchase  by  intestate  completed 
out  of  personalty,  see  Hood  v.  if.,  V.-O.  S.,  4  July,  1857 ;  S.  C7.,  5  W.  B. 
747 ;  Scton,  4th  edit.  p.  909. 

See  Beal  Estate  Charges  Acts,  sup.  pp.  1540,  1541. 

NOTES. 
EQUITABLB  OONVEBSION  BY  WILL  OB  OONTBACTT. 

The  right  of  an  heir  or  devisee  to  have  the  purchase-money  of  estates 
which  the  deceased  contracted  to  purchase  paid  out  of  the  personal  estate  is 
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now  limited  to  the  case  of  testators  or  intestates  dying  before  1  Jan.  1868, 
and  intestacies  before  31  Dec.  1877:  see  Eeal  Estate  Charges  Act,  1867  (liO 
&  31  V.  c.  69),  s.  2  ;  IIudBon  v.  Cook,  Harding  v.  //.,  13  Eq.  417,  493;  and 
Eeal  Ebtate  Charges  Act,  1877  (40  &  41  V.  c.  34),  et  sup.  p.  1540. 

Estates  which  the  testator  had  contracted  to  sell,  the  contract  having 
become  binding  before  his  death,  passed  under  a  devise  of  trust  estates: 
Lyaaqht  v.  Edwards,  2  Ch.  D.  499 ;  Wall  v.  Bright,  IJ.  &  W.  494 ;  and  see 
Be  Thomas,  T.  v.  Howell,  34  Ch.  D.  166 ;  and  the  legal  estate  passed  under  a 
residuary  gift  to  trustees  iipon  trust  to  sell :  Surrey  Commercial  Dock  v.  Kerr, 
W.  N.  (78)  163  ;  but  leaseholds  which  he  had  agreed  to  sell  subject  to  ques- 
tions of  title  did  not  pass  under  a  gift  of  his  leaseholds  and  securities :  Ooold 
y,  Teague,  7  W.  E.  84 ;  6  Jur.  N.  S.  116;  but  this  case  was  doubted  in 
Callow  V.  Callow,  42  Ch.  D.  560,  whidi  decides  that  a  bequest  of  **  all  secor- 
ities  for  money"  includes  sums  due  to  the  testator  for  which  he  has  a 
yendor^s  lien  for  im{>aid  purchase-money. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  4,  where  at  the  death 
of  any  person  there  is  subsisting  a  contract  enforceable  against  his  heir  or 
devisee  for  the  sale  of  the  fee  simple  or  other  freehold  interest  descendible  to 
his  heirs  general  in  any  land,  his  pers.  represves  shall,  by  virtue  of  the  Act, 
have  power  to  convey  the  land  for  all  the  estate  and  interest  vested  in  him  at 
his  death  in  any  manner  proper  for  giving  effect  to  the  contract.  But  a  con- 
veyance made  under  this  section  is  not  to  affect  the  beneficial  rights  of  any 
person  claiming  under  any  te&tamentary  disposition,  or  as  heir  or  next  of  kin 
of  a  testator  or  intestate,  and  the  section  applies  only  in  cases  of  death  after 
the  3l6t  Dec.  1881. 

A  direction  to  convert  must  be  imperative  in  order  to  work  constructive 
conversion  in  the  meantime,  and  personalty  will  not  be  converted  by  a  direc- 
tion to  invest  in  land  ( r  other  securities :  Van  v.  Barnett,  19  Ves.  102,  109 ; 
Bich  V.  Whitfield,  2  Eq.  583;  Atwtll  v.  A.,  13  Eq.  23;  Be  Bird,  Pitman  v.  P., 

(1892)  1  Ch.  279;  Goodier  v.  Edmunds,  (1893)3  Ch.  455;  Lewin,  1164; 
unless  the  intention  is  that  the  other  investment  is  to  be  interim  only :  Earlom 
V.  launders,  Amb.  241 ;  nor  by  a  mere  power  to  invest  in  land :  Be  Beauvoir 
V.  De  B.,  3  H.  L.   C.   524  ;  Be  Ibbitson,  7  Eq.  226 ;  Goodier  v.  Edmunds, 

(1893)  3  Ch.  455;  or  permission  to  convert:  Lucas  v.  Brandreth,  28  Beav. 
273 ;  with  trust  for  remvestment  in  freeholds,  copyholds,  or  leaseholds :  Be 
Bird,  sup, ;  nor  where  there  is  a  power  to  postpone  the  conversion :  Glover  v. 
Hedis,  23  W.  E.  677  ;  32  L.  T.  534  ,  nor  where  the  effect  is  to  repose  a  dis- 
cretion in  the  trustees  whether  they  will  sell  or  not :  Re  Hotchkys,  Freke  v. 
Calmady,  32  Ch.  D.  408,  C.  A. ;  and  see  McGwire  v.  M.  (1900),  1  I.  E.  200; 
nor  where  the  trust  for  sale  is  void  as  offending  the  rule  against  perpetuities: 
Goodier  v.  Edmunds,  (1893)  3  Ch.  455;  but  a  direction  to  trustees  to  sell  so 
soon  as  they  shall  see  fit  for  the  benefit  of  the  c«.  q,  t,,  or  when  it  shall 
appear  to  be  for  their  benefit,  amounts  to  an  imperative  direction  to  convert : 
Be  Baw,  Morris  v.  Griffiths,  26  Ch.  D.  601 ;  Doughty  v.  Bnll,  2  P.  Wms. 
320;  Bohinson  v.  B.,  19  Beav.  494;  Gilhtrt  v.  Aviolet,  W.  N.  (87)  217;  68 
L.  T.  43 ;  and  so  an  absolute  direction  to  sell  on  request:  A,  G.  v.  Dodd,  (1894) 
2  Q.  B.  150;  Lewin,  1159;  and  conversion  takes  place  on  a  trust  for  sale 
becoming  absolute  by  subsequent  events :  Mitchison  v.  Buckton,  23  W.  E. 
480;  32L.  T.  11. 

A  mere  direction  in  a  will  that  the  residuary  real  estate  shall,  for  the  pur- 
pose of  transmission,  be  impressed  with  the  quality  of  personalty  from  the 
time  of  the  testator's  death,  does  not  amount  to  a  conversion :  Hyeti  v.  Mekin, 
25  Ch.  D.  735 ;  Goodier  v.  Edmunds,  (1892)  3  Ch.  455,  where,  under  a  devise 
on  trust  for  sale  of  land  at  a  period  too  remote  the  interests  of  beneficiaries 
in  the  proceeds  of  sale  passed  to  their  real  represves ;  and  see  McGwire  v. 
M,  (1900),  1 1.  E.  200. 

Persons  exercising  a  power  of  appointment  under  a  settlement  of  land  as 
realty,  with  a  mere  power  of  sale,  may  appoint  the  shares  as  personalty : 
Webb  V.  Sadler,  8  Ch.  419. 

And  a  general  residuary  gift  in  the  will  of  the  donee  of  a  general  power 
will,  prirm  facie,  cany  the  proceeds  of  sale  of  real  estate  not  impressea  with 
a  tnist  for  reconversion :  Slake  v.  B,,  15  Ch.  D.  481 ;  or  stock  invested  in 
the  name  of  the  testatrix  at  her  request,  and  representing  such  proceeds 
of  sale,  and  impressed  with  a  trust  for  reconversion  only  in  default  of 
appointment  by  ner :  Chandler  v.  Fooock,  16  Ch.  D.  648,  0.  A. ;  or  a  share 
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of  proceeds  of  real  estate  (sold  under  a  judgment  in  a  partition  action) 
represented  by  a  sum  of  stock:  Be  Harman^  Lloyd  v.  Tardy ^  (1894)  3  Ch. 
607  ;  and  money  impressed  with  a  trust  to  invest  in  land  in  England  will  pass 
under  a  general  devise  of  lands,  but  not  under  a  devise  of  lands  in  a  par- 
ticular county  of  England:  Re  Duke  of  Cleveland's  Settled  Estates,  (1893) 
3  Ch.  244,  C.  A. 

As  to  what  are  lands  "directed  to  be  sold"  within  the  Stamp  Act,  1815 
(55  G.  III.  c.  184),  Sched.  Part  III.,  for  the  purposes  of  legacy  duty,  see  Han- 
son, 19,  20,  208. 

For  the  effect  of  a  direction  to  convert  at  the  request  of  a  person  named, 
see  Thornton  v.  Hatvley,  10  Ves.  129;  Be  "Taylor,  9  Ila.  596;  A.  G,  v.  Dodd, 
(1894)  2  Q.  B.  150. 

And  with  a  consent:  Lechmere  v.  Carlisle,  3  P.  Wms.  219,  220;  Davies  v. 
Qoodhew,  6  Sim.  5i*5. 

A  mortgage  does  not,  until  sale,  operate  as  a  conversion:  Bourne  y,  B., 

2  Ha.  35 ;  though  on  sale  the  surplus  money  is  to  be  paid  to  the  mortgagor's 
exors  or  admors :   Wright  v.  Bose,  2  S.  &  S.  323 ;  and  see  Be  Underwood, 

3  K.  &  J.  745. 

As  to  conversion  of  land  for  partnership  purposes,  see  Waterer  v.  FT.,  15  Eq. 
402 ;  Davis  v.  />.,  (1894)  1  Ch.  393. 

A  mere  notice  to  treat  given  by  a  railway,  &c.  company  does  not  effect 
conversion:  Haynes  v.  if.,  1  Dr.  &  S.  426;  but  the  land  is  converted  by  any 
contract,  though  under  compulsion,  which  is  enforceable,  as  to  which  see 
Chap.  L.,  **  Speclfio  Performance,"  Sect.  V. 

When  an  absolute  order  for  sale  is  made  by  the  Court  in  an  admon 
action,  the  conversion  dates  from  the  order:  Hyett  v.  Mekin,  25  Ch.  D. 
735 ;  and  see  Be  BeamisKs  Estate,  27  L.  R.  Ir.  326 ;  and  in  case  of  a  sale 
by  tJie  Court,  there  is  in  general  no  equity  between  the  persons  claiming 
the  realty  and  those  claiming  the  personalty,  whether  in  the  case  of  sale  of 
lands  of  a  lunatic  :  Be  Mary  Smith,  10  Ch.  79 ;  or  an  infant :  Steed  v.  Preece, 

18  £q.  192 ;  Arnold  v.  Dixon,  19  Eq.  113  ;  although  more  is  sold  than  neces- 
sary :  S,  C, ;  unless  the  Act  under  which  the  Court  sells  shows  that  the 
proceeds  of  the  sale  retain  their  character  of  realty:  Foster  v.  F,,  1  Ch.  D. 
588;  Norton  v.  N,,  (1900)  1  Ch.  101  ;  Settled  Estates  Act,  1877  (40  &  41  V. 
c.  18),  ss.  34—36  ;  Partition  Act,  1868  (31  &  32  V.  c.  40),  s.  8  ;  and  see  sup. 
Chap.  XXXVIII.,  "Infants,"  pp.  1024  et  se^. 

So,  where  realty  is  converted  by  Act  of  Parliament,  it  is  taken  in  its  actual 
state :  Frewen  v.  F.,  10  Ch.  610  (Irish  advowson  changed  to  a  right  to  com- 
pensation) ;  and  see  Cadman  v.  6*.,  13  Eq.  470. 

Immediate  conversion  directed  by  will,  though  there  be  a  discretion  as  to 
the  time,  is  deemed  to  take  effect  from  the  testators  death:  Bobinson  v.  B,, 

19  Beav.  494;  but  not  before :  Beau^lerk  v.  Mead,  2  Atk.  170. 
Immediate  conversion,  directed  by  deed,  generally  takes  effect  from  the 

execution  of  the  deed :  Griffith  v.  Bicketts,  7  Ha.  299.  The  principle  is  the 
same  as  in  the  case  of  a  will :  Ih,  311.  If  the  conversion  is  to  take  place 
on  the  happening  of  an  event  it  dates  from  then :  Ward  v.  Arch,  15  Sim. 
389. 

Conversion  under  an  option  of  purchase  takes  place  from  the  time  of  its 
being  exercised :  Townley  v.  Bedwetl,  14  Ves.  691 ;  Lawes  v.  Bennett,  \  Cox, 
167  ;  CoUingwood  v.  Bovo,  5  W.  R.  484  ;  3  Jur.  N.  S.  785 ;  26  L.  J.  Ch.  649 ; 
and  see  Drant  v.  Vause,  1  Y.  &  C.  C.  580 ;  Emms  v.  Smith,  2  D.  &  S.  722 ; 
even  though  the  option  to  purchase  is  exerciseable  only  after  the  death  of  the 
grantor  who  dies  mtestate:  Be  Isaacs,  I,  v.  Beyinull,  (1894)  3  Ch.  506;  but 
the  rule  is  not  favoured  by  the  Court:  Lewin,  1165;  and  where  a  testator 
executed  a  lease  containing  an  option  of  purchase,  and  on  the  same  day 
executed  a  codicil  confibrming  his  will,  as  he  must  have  had  the  lease  present 
to  his  mind  when  he  executed  the  codicil,  the  doctrine  of  Lawes  v.  Bennett 
was  displaced,  and  the  title  of  the  devisee  to  the  purchase  money  prevailed : 
Be  Pyle,  P,  v.  P.,  (1895)  1  Ch.  724. 

Under  sect  4  of  the  Intestates'  Estates  Act,  1884  (47  &  48  V.  c.  71),  the 
law  of  escheat  applies  to  proceeds  of  sale  of  real  estate  ineffectually  disposed 
of  by  testatrix  so  that  the  Crown  takes  and  not  the  exors :  Be  Wood,  A.  G,  y, 
Anderson,  (1896)  2  Ch.  596. 
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7AILUKE  OF  PUBFOSE  OF  C0NTER8I0N— BECO^nTEBSIOK. 

If  the  oonversion  of  realty  for  the  purposes  of  the  will,  express  or  implied, 
fails,  the  realty  goes  to  the  lieir,  and  if  tne  purposes  fail  wholly,  as  realty,  if 
partially,  as  personalty:  Ackroyd  y.  Smithson,  I  L.  C.  Eq.  7th  ed.  372; 
Smith  V.  Ciaxton,  4  Madd.  484  ;  Baggttr  y.  Facktrdl,  26  Beav.  469 ;  Wihon  v. 
ColeBf  28  Beay.  215;  Ramsay  v.  Shelmtrdintt,  1  Eq.  129.  The  failure  is  only 
partial  if  there  are  debts  or  legacies  to  be  paid :  Wright  y.  W,,  16  Yes.  188 ; 
A,  G,  y.  Loma$,  L.  E.  9  Ex.  29;  He  Eicherson,  Scales  y.  Heyhoe,  (1892)  1  Ch. 
379. 

And  the  right  of  the  heir  to  real  estate  descended  is  not  affected  by  a 
direction  to  carry  on  the  tostator^s  business  any  further  or  otherwise  than  is 
necessary  for  the  purposes  of  the  will:  He  Cameron,  Nixon  y.  C,  26  Ch.  D. 
19,  C.  A. 

The  lapsed  shares  of  a  mixed  fund  ^,  so  far  as  constituted  of  realty  and 
personalty,  to  the  heir  and  next  of  kin  respectively :  Ackroyd  y.  Smithson, 
1  Bro.  0.  C.  603 ;  1  L.  C.  Eq.  7th  ed.  372 ;  Boberts  y.  Walker,  I  Russ.  &  M. 
752 ;  Jessopp  y.  WaUon,  I  My.  &  £.  665 ;  Amphlett  y.  Farke,  2  Buss.  &  M. 
221 ;  as  to  which,  howeyer,  see  Court  y.  Buckland,  1  Ch.  D.  605. 

A  mere  direction  that  the  proceeds  of  sale  shall  be  deemed  personalty  does 
not  preyent  the  heir-at-law  taking :  Amphlett  y.  Parke,  2  Russ.  &  M.  221 ; 
Court  y.  Buckland,  1  Ch.  D.  605;  Smith  y.  Harding,  W.  N.  (74)  101 ;  and  see 
Hyett  y.  Mekin,  25  Ch.  D.  735. 

On  the  principle  of  Ackroyd  y.  Smithson,  «ti/p.,  a  chattel  interest  caryed  out 
of  realty,  and  made  subject  to  limitations  which  fail,  results  to  the  heir  as  a 
chattel :  Burley  y.  Evelyn,  16  Sim.  290,  295. 

Where  conversion  of  land  directed  by  deed  fails  totally,  it  goes  to  the 
settlor's  heir:  Ripley  v.  Waterworth,  7  Yes.  435 ;  failing  partially,  to  the  next 
of  kin :  Clarke  v.  Franklin,  4  K.  &  J.  265 ;  6  W.  R.  836 ;  Hewitt  y.  Wright, 
1  Bro.  C.  C.  86. 

Money  directed  by  will  to  be  converted  into  land  for  purposes  which  fail 
totally  or  partially  goes  to  the  next  of  kin :  Hereford  v.  Racenhill,  1  Beav. 
481 ;  Cogan  v.  Stevens,  lb.  482,  n. ;  5  L.  J.  N.  S.  Ch.  17 ;  and  belongs  to  them 
as  realty  or  personalty,  according  to  its  character  in  equity  at  the  time  of 
such  failure :  Curteis  v.  Wormald,  10  Ch.  D.  172,  C.  A.,  overruling  Reynolds 
V.  Godlee,  Joh.  536,  582. 

Where  money  is  to  be  laid  out  in  land  to  be  settled  to  uses,  all  of  which 
are  exhausted  except  a  legal  jointure,  the  jointress  has  an  equity  to  compel 
the  investment  in  land ;  secus,  semble,  in  the  case  of  portioners :  Walrond  v. 
Rosslyn,  11  Ch.  D.  640 ;  Lewin,  1155,  1156. 

And  where  rents  of  an  infant  tenant  in  tail  were  expended  in  insurance  of 
building  which  were  burnt  down,  the  policy  moneys  bein^  personal  estate 
of  the  infant,  the  reversioner,  in  the  absence  of  any  provision  in  the  settle- 
ment as  to  fire  insurance,  had  no  equity  for  reconversion :  Warwicker  y.  Bret^ 
nail,  23  Ch.  D.  188. 

Where  there  is  a  covenant  to  lay  out  money  in  land  {PuUmey  y.  Darling^ 
ton,  I  Bro.  C.  C.  223),  or  a  trust  to  raise  a  sum  of  money  out  of  land  {Re 
Newberry,  5  Ch.  D.  746),  for  purposes  which  have  failed  at  the  death  of  the 
obligor,  &c.,  the  money  or  land  devolves  according  to  the  state  in  which  it 
was  at  his  death. 

As  to  conversion  under  covenant  to  pay  money  to  trustees  to  be  laid  out  in 
the  purchase  of  land,  on  trusts  which  fail,  see  Pulteney  y.  Darlington,  1  Bro. 
C,  C.  223;  Lechmere  v.  Z.,  Ca.  t.  Talb.  80;  Chichester  v.  Bickerstaff,  2  Yem. 
295. 

A  contract  by  a  testator  for  sale  of  real  estate,  the  title  to  which  was  bad, 
at  his  death,  and  is  not  subsequently  accepted  by  the  purchaser,  does  not 
effect  a  conversion :  Re  Thomas,  T,  v.  Howell,  34  Ch.  D.  166. 

As  to  conversion  by  adoption  by  the  authorities  in  lunacy  of  a  contract  to 
purchase  real  estate  entered  into  by  a  person  who  was  afterwards  foxmd 
lunatic  and  died  intestate,  see  Baldwvn  v.  Smith,  (1900)  1  Ch.  588. 

A  devisee  was  held  not  to  have  adopted  his  testator  s  parol  contract  so  as 
to  effect  a  conversion  relating  back  to  the  testator's  lifetime :  Re  Harrist/n, 
Parry  v,  Spencer,  34  Ch.  D.  214  ;  but  where  an  option  to  purchase  has  been 
given  to  a  lessee,  the  exercise  of  it  after  the  lessor's  death  has  been  held  to 
effect  a  retrospectiye  conversion  as  between  his  real  and  pers.  represvee :  Bfi 
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Adams  and  The  KenHngUm  Veatry,  27  Ch.  D.  394,  0.  A. ;  Lawes  v.  Bennetty 
1  Cox,  167  ;  but  not  when  the  option  is  exercised  after  the  death  of  the  lessee : 
£).  C, ;  Lewin,  1164,  1165,  and  v.  sup,  p.  1553. 

And  as  to  failure  of  trusts  for  conversion  generally,  see  1  Jarm.  586  et  aeq, ; 
Ackroyd  v.  Smiihaon^  1  L.  C.  Eq.  372;  Wms.  Exors.  585;  Lewin,  1151  e^ 
seq. 

As  to  reconversion  by  election  of  the  person  or  persons  absolutely  entitled, 
see  Mutlow  v.  Bigg,  I  Ch.  D.  385,  C.  A.,  and  cases  there  cited ;  Van  v.  Barnett, 
19  Ves.  109;  Meek  v.  Devenish,  6  Ch.  D.  566;  Be  Lewis,  Foxwell  v.  L.,  30 
Ch.  D.  654  ;  Lewin,  1166  et  seq. 

Where  a  lunatic's  estate  was  subject  to  a  mortgage,  which  it  was  desired 
to  pay  off,  an  order  was  made  that  the  mortgage  be  paid  off  without  preju- 
dice to  the  question  how  the  mortgage  should  ultimately  be  borne,  and  it 
was  to  be  kept  on  foot  by  transferring  it  to  the  committee,  to  be  disposed  of 
as  the  Court  shoxdd  direct :  Be  Melly,  49  L.  T.  429 ;  Be  Leeming,  3  D.  E.  &  J. 
43;  Lewin,  1179. 


Section  XV. — Leases  and  Occupation — ^Permanent 

Improvements. 

1.  Inquiry  as  to  Leases  granted. 

An  inquiry  whether  the  said  real  estates  or  any  and  what  part 
thereof  have  been  let  upon  lease,  and  by  whom  the  same  were  so  let, 
and  whether  the  same  were  properly  let. — Potter  v.  Baker ^  V.-C, 
11  Nov.  1826,  B.  2164. 

For  inquiries  as  to  grant  or  renewal  of  leases,  and  repurchasing  or  com- 
pounding for  anns,  and  investments,  and  income,  see  Longmore  v.  Elcum, 
2  Y.  &  C.  C.  371. 


2.  Inquiry  as  to  Occupation  Rent — Account. 

An  inquiry  what  is  the  proper  occupation  rent  with  which  the  Fit 
ought  to  be  charged  during  such  time  as  the  said  farm  &c.  have  been 
in  his  occupation ;  An  account  of  what  is  due  from  the  Fit  in  respect 
of  such  occupation  rent. — See  Badham  v.  AUen^  M.  B.,  6  Dec.  1860, 
A.  2443. 


3.  Defendant  to  be  charged  with  Occupation  Rent. 

And  the  Deft  by  her  counsel  admitting  that  she  has  been,  and  now 
is,  in  the  occupation  of  the  real  estates  of  the  intestate,  Let  an  annual 
yalue  by  way  of  rent  be  set  on  the  said  estates  during  the  time  the 
Deft  has  been  so  in  possession  ;  And  Let  the  Deft  be  charged  there- 
with accordingly  (in  her  accounts  of  rents  and  profits). — Lechmere  v. 
^ra«<?r,  V.-C,  2  July,  1816,  B.  1833. 

For  inquiry  whether  Deft,  the  trustee,  has  been  in  occupation^  and  if  so 
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an  annual  value  to  be  charged  by  way  of  rent ;  or  if  lie  occupied  under  any 
existing  lease  by  the  testator,  Deft  to  be  charged  according  to  the  rent 
reserved,  see  Simmo7is  v.  Outieridge,  M.  B.,  16  Feb.  1805,  B.  270 ;  Eadmore 
V.  Niner,  M.  E.,  17  July,  1805,  B.  841. 

For  order  for  Deft  to  be  charged  with  the  annual  royalty  rent  for  day  dug 
by  him  for  tiie  making  of  bricks,  see  A.  G,  v.  Grant,  V.-C,  15  June,  1816, 
A.  1584. 


4.  Inquiry  as  to  Occupation  by  Tt^^tees. 

An  inquiry  whether  the  Defts  W.  and  8.  {exors  and  trustees),  or 
either  of  them,  have  or  has  (since  the  testator's  death)  been  in  the 
occupation  of  the  said  real  estate,  or  any  and  what  parts  thereof,  and 
during  what  periods  ;  and  if  so,  Let  an  annual  value  by  way  of  occupa- 
tion rent  be  set  on  the  said  real  estate  or  such  parts  thereof  as  have 
been  so  occupied  during  such  occupation ;  And  Let  the  said  Defts  or 
either  of  them  who  shall  appear  to  have  been  in  such  occupation  be 
charged  with  such  value  in  the  said  accounts  of  rents  and  profits. — See 
Salvin  v.  Weston,  V.-C.  W.,  23  April,  1866,  B.  1016. 


^ 


5.  Liquiry  as  to  Improvements, 

''  An  inquiry  what  permanent  improvements  of  the  real  estate  of  the 
testator  have  been  effected  by  the  Deft  {exor  and  trustee),  and  whether, 
and  to  what  amount,  such  improvements  have  increased  the  annual 
value  of  such  estate ;  or  so  that  the  same  could  be  let  to  a  tenant  at 
any  or  what  increased  rental ;  but  such  inquiry  is  to  be  without 
prejudice  to  any  question  between  the  tenant  for  life  under  the 
testator's  will  and  the  Deft." — Salvin  v.  Weston,  Y.-C.  W.,  23  April, 
1866,  B.  1016. 

For  like  inquiries  and  accounts  in  partition  actions,  see  Chap.  XLYI., 
"  Paktition  and  Sale,"  Sect.  I. 


6.  The  like — as  to  Buildings. 

At  the  request  of  the  Fit  by  his  counsel,  but  without  prejudice  to 
any  question.  Let  an  inquiry  be  made  what  additions  have  been  made 
to  the  buildings  standing  upon  the  testator's  land  in  the  statement  of 
claim  mentioned,  and  what  improvements  have  been  made  to  the  said 
buildings  and  land,  and  what  new  buildings  have  been  erected,  and 
when,  either  entirely  or  partly  on  the  testator's  land  by  the  Pit  either 
alone  or  jointly  with  others,  and  whether  for  the  purposes  of  his  or 
their  business  or  otherwise,  and  what  is  the  value  of  such  additions, 
improvements,  and  new  buildings. — See  Hunty.H.,  V.-C.  W.,  21  Dec. 
1872,  A.  3272. 

For  orders  authorizing  expenditure  by  trustees,  v.  sup.  pp.  1178 — 1180, 
and  for  notes  as  to  what  payments  will  be  allowed  to  trustees  for  repairs 
and  improvements,  pp.  1184  et  aeq. 
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As  to  the  meaBure  of  the  personal  liability  of  an  exor  of  an  insolvent 
estate,  who  takes  beneficial  possession  of  the  testator's  leaseholds,  see  Be 
Bmves,  Earl  of  Strathmore  v.  Vane,  37  Ch.  D.  128. 


Sbction  XVI. — Carrying  on  Business. 

1.  Inquiry  as  to  carrying  on  Testator* s  Business  for  Infants. 

An  inquiry  whether  it  will  be  proper  and  for  the  benefit  and  advan- 
tage of  the  Fits,  the  infants,  and  of  the  Defts  A.,  and  B.  his  wife  [or 
for  the  benefit  of  the  persons  interested  in  the  testator's  estate],  that 
the  testator's  business  should  be  carried  on  and  continued  [If  so^  and 
if  so  in  what  manner  and  upon  what  terms],  and  if  not  what  should 
be  done  in  respect  thereof ;  [or,  And  Let,  if  it  shall  appear  not  to  be 
proper  and  for  their  benefit  and  advantage,  the  lease  of  the  house  in 
which  the  said  trade  is  carried  on,  and  also  the  stock-in-trade,  be  sold 
with  tlie  approbation  of  the  Judge]. 


2.  Inqui)*y  as  to  Testator* s  Business^  and  whether  to  be  continued 

or  disposed  of 

10.  ''  An  inquiry  whether  the  testator  was  engaged  in  any  and 
what  trade  or  business  at  his  death,  and  where,  and  how,  and  by  whom, 
and  in  what  circumstances,  the  same  was  carried  on  at  his  death, 
and  has  since  been  carried  on,  and  what  gains  and  profits,  if  any, 
have  been  made  thereby  since  his  death ;  11.  An  inquiry  whether  it 
will  be  fit  and  proper,  and  for  the  benefit  of  the  infant  Pit  and  of  the 
other  persons  interested  under  the  said  will,  that  the  testator's  trade 
or  business  shall  be  carried  on  and  continued  by  the  Defts,  or  any  of 
them,  personally,  or  by  any  person  or  persons  to  be  employed  by 
them,  or  in  any  other  manner;  or  that  the  mills,  machinery,  and 
premises  where,  or  by  means  whereof,  such  trade  or  business  is 
carried  on  shall  be  let,  and  to  whom,  and  on  what  terms ;  or  that  such 
business  shall  be  wound  up  and  disposed  of ;  And  if  it  shall  appear 
not  to  be  proper  and  for  the  benefit  and  advantage  of  the  infant  Fit 
and  other  persons  interested  under  the  said  will  that  the  said  trade  or 
business  should  be  carried  on  and  continued.  Let  the  same  be  let  or 
wound  up  and  sold  as  may  be  proper  and  for  their  benefit,  with  the 
approbation  of  the  Judge."— /JAorfw  v.  jB.,  V.-O.  S.,  30  May,  1868, 
B.  1315. 


3.  Inquiry  as  to  Business  carried  on,  and  Stock  and  Profits. 

1.  An  inquiry  in    what  circumstances  the   testator's  business  of 
hotel-keeper  has  been  carried  on  from  his  death  until  the  —  day  of  — , 

VOL.  n.  5  n 
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and  what  gains  and  profits  have  been  derived  by  the  Deft  in  respect 
of  the  said  business  during  that  period ;  2.  An  inquiry  whether  the 
testator's  stock-in-trade,  furniture,  farming-stock  and  effects,  or  any 
and  what  parts  thereof,  have  been  sold;  and  if  so,  under  what  circum- 
stances ;  3.  Aji  inquiry  whether  it  will  be  for  the  benefit  of  the  Fits 
that  the  Deft  should  become  or  be  confirmed  as  the  purchaser  of  the 
said  stock-in-trade,  furniture,  farming-stock  and  effects,  at  the  price  of 
£ — ,  the  amount  of  the  valuation  thereof,  or  upon  any  other  and  what 
\/&rmB.^B%cknelly.  B.j  M.  R,  11  Jan.  1853,  A.  436. 


4.  Inquiry  as  to  Intestate^ s  Farming  Business^  and  Expenditure 

thereon  since  his  Death. 

An  inquiry  whether  the  intestate  at  the  time  of  his  death  was  carry- 
ing on  any  farming  business  on  any  and  what  farm,  and  under  any  and 
what  lease  or  otherwise,  and  whether  such  business  has  been  carried 
on  by  the  Deft  0.  {admix)  since  the  death  of  the  intestate,  and  whether 
any  and  what  moneys  bave  been  properly  expended  by  her  in  stocking, 
cropping,  managing,  and  cultivating  such  farms,  and  what  ought  to  be 
done  in  respect  of  such  farming  business. — Smith  v.  Carter,  Y.-O.  M., 
25  Jan.  1873,  B.  215;  and  see  Norman  v.  Baldry,  V.-C.  E.,  2  June, 
1834,  B.  1527;  S.  C,  6  Sim.  621. 

For  order  directing  exors  to  carry  on  business,  and  to  leave  at  Chambers 
annual  baltince  sheets  showing  the  result  of  trading,  see  Fait9on  v.  P.i 
y.-C.  M.  at  Chambers,  14  June,  1871,  B.  1543. 


5.  Inquiry  as  to  Testator^s  Interest  in  Business. 

Inquiry  what  was  the  nature  of  the  testator's  right  and  interest  in 
the  business  carried  on  by  him  at  his  decease,  and  the  fixtures  and 
stock-in-trade  used  and  employed  therein,  and  the  debts  owing  thereto 
at  the  time  of  his  decease. — Mordaunt  v.  Smith,  M.  E.,  17  July,  1858, 
B.  1531. 


6.  Inquiry  as  to  Testator^ s  Trade — Use  of  Assets — Sale  of  Effects — 

And  if  unth  Widow's  Assent, 

Account  of  dealings  and  transactions ; — Usual  accounts  of  personal 
estate. — '*  An  inquiry  whether  any  trade  or  trades  in  which  the  testator 
at  his  death  was  engaged,  was  or  were  continued  after  his  death,  and  by 
whom,  and  for  what  time,  and  under  what  circumstances,  and  whether 
any  and  what  part  of  his  assets  was  after  his  death  used  and  employed 
in  and  for  the  purposes  of  any  or  what  trade  or  trades,  business  or 
businesses,  and  under  what  circumstances ;  And  whether  after  his  death 
any  and  what  part  of  his  effects  and  property  was  sold  to  the  —  Co., 
and  when,   and  by  whom,   and    for   what  price  or  consideration, 
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and  in  what  circumstanceSi  and  whether  the  property  and  efEects, 
if  any,  so  sold,  or  any  and  what  part  thereof,  was  or  were  afterwards 
purchased  by  the  Deft.  B.  (trustee),  and  for  what  price  or  consideration, 
and  in  what  circumstances;  And  whether  — ,  the  testator's  widow, 
after  the  testator's  death  assented  to  the  acts  of  the  Deft.  B.,  and  the 
acts,  if  any,  of  the  Deft  L.  (co-trustee),  in  the  admon  or  management 
of  the  testator's  estate,  and  in  relation  to  the  trade  or  trades  which  had 
been  carried  on  by  the  testator,  or  any  or  which  of  such  acts,  and  under 
what  circumstances." — Usual  directions. — Barkery,  Birch,  V.-C.  K.  B., 
16  July,  1847,  A.  2203 ;  1  D.  &  S.  391. 

For  inquiries  and  directions  as  to  carrying  on  testator's  trades  and  sales 
of  his  property,  see  Blackwell  v.  Bull^  1  feeen,  182 ;  Whitmore  v.  OxhorrotVy 
2  T.  &  C.  0.  18;  Travis  v.  Milne,  9  Ha.  157. 


7.  Interest  and  Profits  of  Trade  since  Testator^s  Death  to  be 

distinguished. 

AccoTJNT  of  personal  estate — "  distinguishing  any  part  of  such  per- 
sonal estate  which  has  arisen,  or  been  produced,  from  interest  that  has 
accrued  due  since  the  testator's  death,  or  from  profits  derived  from  his 
trade  of  &c.,  made  by  carrying  on  his  trade  since  his  death." — Stodhari 
V.  Ryle,  V.-C,  10  Aug.  1816,  B.  1773. 


8.  Inquiry  as  to  Vahmtion  of  Stock-in"  Trade^  and  if  taken  by 

Testator^  Sons  under  Will. 

*'  Ak  inquiry  whether  a  valuation  was  made  of  the  stock-in-trade  and 
fixtures  used  in  his  trade  by  the  testator,  pursuant  to  the  directions 
contained  in  his  said  will,  and  if  so,  what  was  the  amount  of  such 
valuation,  and  whether  such  stock-in-trade  and  fixtures  were  taken  at 
that  amount  by  the  testator's  three  sons  T.  &c.,  in  accordance  with  the 
directions  in  that  behalf  contained  in  the  said  will,  or  how  the  same 
and  every  part  thereof  was  disposed  of,  and  to  whom,  and  when,  and 
for  what  consideration." — Hunt  v.  Hunt,  V.-C.  W.,  21  Deo.  1872, 
A.  3272. 

For  orders  on  the  same  subjects  in  partnership  actions,  see  Chap.  XLIX., 
**  FaktnE&SHIP,"  pp.  2200  et  seq. 


9.  Remuneration  allowed  to  Executors  for  carrying  on  Farms. 

''  Deolabe  that  in  the  special  circumstances  of  the  case  the  Defts 
!B.  and  C.  ought  to  be  allowed  the  sum  of  £120  out  of  the  testator's 
personal  estate  for  their  care  and  pains  and  loss  gf  time  in  managing 
and  carrying  on  the  testator's  three  farms  of  L.,  W.,  and  T.  in  the 
pleadings  mentioned ;  And  Let,  in  addition  to  the  accounts  &c.,  an 
account  be  taken  of  the  receipts  and  payments  of  the  Defts  B.  and  C. 

5n2 
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in  cairjing  on  the  said  three  farms,  and  of  the  profit  or  loss  made  or 
sustained  thereby,  and  in  taking  such  account  the  said  Defts  are  to  be 
allowed  the  sum  of  £120  out  of  the  testator's  personal  estate  for  their 
care  and  pains  and  loss  of  time  cls  aforesaid,  and  this  account  is  to  be 
without  prejudice  to  any  question  as  to  the  extent  of  the  interest  of 
the  estate  of  the  testator  in  the  said  farms." — ForMter  ▼.  Ridley,  L.  JJ., 
6  July,  1864,  A.  1459 ;  S.  C,  4  N.  E.  417  ;  4  D.  J.  &  S.  452. 

For  inquiry  as  to  allowance  for  management,  see  Helling  v.  JIayes,  V.  C.  W., 
4  May,  1872,  A.  1168. 


10.  Order  authorizing  Trustees  to  carry  on  Business  for  Limited 

Time. 

The  application  by  originating  summons  dated  &c.  of  the  Pits  the 
trustees  of  the  will  of  the  above-named  testator  T —  S — ,  deceased, 
which  upon  hearing  &c.  was  adjourned  to  be  heard  in  Court  coming 
on  &o.,  the  Judge  doth  authorize  the  Pits  to  postpone  the  sale  of  the 
said  F —  F —  business  in  the  summons  mentioned  for  a  period  of 
(two)  years  from  the  date  of  the  death  of  the  testator;  And  doth 
declare  that  the  said  surplus  income  during  the  life  and  the  widowhood 
of  the  testator's  widow  falls  into  residue. — ^See  Re  Smith,  Arnold  y. 
Smith,  North,  J.,  27  Nov.  1895,  B.  3998 ;  (1896)  1  Ch.  171. 

11.  Inquiries  8fc.  where  Testator* s  Assets  are  sufficient  to  meet  his 
Debts  at  the  time  of  his  Deaths  but  insufficient  to  meet  the  Debts 
incurred  by  the  carrying  on  of  his  Business  pursuant  to  his 
Will. 

Ii<'  it  shall  appear  that  the  testator's  estate  is  more  than  sufficient 
for  payment  of  the  testator*s  fnneral  and  testamentary  expenses,  the 
debts  owing  to  his  creditors  at  the  time  of  his  death,  and  the  costs  of 
this  action,  Let  the  following  inquiries  be  made  :  1.  An  inquiry  what 
creditors  there  are  whose  debts  have  been  incurred  by  reason  of  the 
testator's  business  being  continued  after  his  death  under  the  power 
in  his  will  contained ;  2.  An  inquiry  what  amount  of  the  testator's 
assets  has  been  properly  employed  by  the  defendants  in  so  continuing 
the  testator's  business,  and  what  is  the  amount  of  such  assets  avail- 
able for  payment  of  the  debts  lastly  hereinbefore  mentioned,  with 
liberty  to  any  of  the  last-mentioned  creditors  to  apply  to  the  Court  for 
payment  of  their  debts  out  of  the  assets  so  available ;  And  Let  the 
applicant's  costs  of  this  application  be  added  to  the  amount  of  his 
claim. — Costs  of  Fits  and  Defts  to  be  costs  in  the  action. — Banks  v.  B,, 
M.  R,  28  March,  1887,  A.  685. 

NOTES. 

Rights  ami  Liahilities  of  Exors  carrying  on  Business. — Exors,  being  bound 
to  rnalizp  thftir  testator's  estate  to  the  host  advantage,  may  carry  on  his 
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business  for  such  reasonable  time  as  is  necessary  to  enable  them  to  sell 
it  as  a  going  concern :  Collinson  v.  Lister,  20  Beav.  256,  365,  366 ;  Qarrett 
V.  Noble,  6  Sim.  506;  Dowse  v.  Owton,  (1891)  A.  C.  190;  and  if  they 
do  so  may  be  entitled,  even  as  against  tae  testator's  creditors,  to  an  in- 
demnity out  of  the  estate  in  respect  of  liabilities  properly  incurred :  Dowse 
V.  Gorton,  (1891)  A.  C.  199;  and  see  Me  Owen,  Fri^y  v.  Owen,  66  L.  T.  718 ; 
Hodges  v.  H,  (1899),  2  Ir.  R.  480;  and  so  where  a  receiver  and  manager  has 
been  appointed  in  an  admon  action  to  carry  on  the  business  in  succession  to 
the  exor,  and  whether  the  will  does  or  does  not  contain  a  power  to  carry  on 
the  business:  Re  Brooke,  B.  v.  B.,  (1894)  2  Ch.  600;  and  a  third  person 
injured  in  the  reasonable  course  of  management  may  be  entitled  to  stand  in 
the  place  of  the  trustee  or  exor  as  respects  indemnity :  Re  Rayhould,  (1900) 
1  Ch.  199 ;  and,  quoad  beneficiaries  unaer  the  will,  a  power  in  the  exors  to 
carry  on  the  business  for  a  reasonable  time  may  be  implied  from  a  general 
power  to  postpone  the  sale  and  conversion  of  the  estate,  although  the  business 
18  not  specially  referred  to :  Re  Chancellor,  C,  v.  Brown,  26  Ch.  D.  42,  C.  A. ; 
and  see  Re  Crowther,  Midgley  v.  C,  (1895)  2  Ch.  56,  where  the  trustees, 
having  absolute  discretion  as  to  postponement,  were  held  to  be  justified  in 
carrving  on  the  testator's  business  for  twenty-two  years,  and  paying  the 
whole  of  the  profits  to  the  tenant  for  life ;  but  a  power  to  postpone  sale, 
coupled  with  a  direction  to  sell  the  testator's  business  of  a  pawnbroker  with 
all  convenient  speed,  was  held  not  to  give  power  to  carry  on  for  an  indefinite 
time,  and  under  the  circumstances  the  Court  authorized  the  trustees  to  carry 
on  the  business  for  two  years:  Re  Smith,  Arnold  v.  S,,  (1896)  1  Ch.  171; 
see  Form  10,  sup.  p.  1560. 

But,  except  for  the  purpose  of  realization,  exors  are  not  justified  in  con- 
tinuing to  carry  on  the  testator's  business,  unless  there  is  a  distinct  authority 
given  by  the  will:  Kirkman  v.  Booth,  11  Beav.  373;  Collinson  v.  Lister, 
sup, 

A  power  to  exors  who  renounce  to  carry  on  the  testator's  business  does 
not  empower  the  admix  to  do  so:  Lambert  v.  Rendle,  3  N.  B.  247;  and 
a  direction  to  carry  on  a  trade  forming  a  distinct  portion  of  the  testator's 
estate  does  not  of  itself  authorize  the  investoient  of  further  sums  in  it : 
M*Neillie  v.  Acton,  4  D.  M.  &  G.  744  ;  and  if  it  is  to  be  carried  on  with 
a  specified  part  of  his  property,  only  that  part  is  liable  for  future  trade 
debts:  Cutbushr,  C,  1  Beav.  184;  Exp.  Garland,  10  Ves.  110;  Strickland 
V.  Symons,  26  Ch.  D.  245,  C.  A. ;  Re  Johnson,  Shearman  v.  Robihson,  15  Ch.  D. 
548  ;  on  the  subsequent  bankruptcy  of  the  firm  the  amount  so  directed  to  be 
left  in  it  cannot  be  proved  for :  Scott  v.  Izon,  34  Beav.  434 ;  and  see  Partner- 
ship Act,  1890,  s.  3. 

Where  a  newspaper,  part  of  assets,  was  carried  on  under  the  decree,  the 
stationer  supplying  paper  had  a  lien  on  the  fund  in  Court  prior  to  creditors  : 
Tinkler  v.  Jiindmarsh,  2  Beav.  348 ;  and  where  a  victualler  directed  his 
trade  to  be  carried  on  by  his  exors,  a  brewer  and  a  spirit  merchant  who  used 
to  supply  him,  thev  were  entitled  to  do  so  at  fair  market  prices :  Smith  v. 
Lang/brd,  2  Beav.  362. 

The  Court  cannot  on  behalf  of  infants  authorize  the  admor  to  carry  on  an 
intestate's  trade :  Land  v.  L.,  43  L.  J.  Ch.  311. 

Exors  cannot  be  made  liable  for  allowing  part  of  the  testator's  estate 
to  continue  in  a  business,  under  a  power,  though  it  is  lost  by  misconduct  of 
surviving  partners :  Rowley  v.  Adams,  2  H.  L.  C.  725,  772 ;  and  see  Ward  v. 
W„  lb,  777. 

The  exors  may  sell  or  pledge  any  part  of  the  property  properly  employed 
in  the  business,  and  may  even,  it  seems,  mortgage  the  freehold  premises  in 
which  the  business  is  carried  on :  Devitt  v.  Kearney,  13  L.  K.  Ir.  45 ; 
M'Neillie  v.  Acton,  4  D.  M.  &  G.  744. 

And  where  all  the  realty  and  personalty  was  given  upon  trust  for  sale, 
and  the  trustees  were  empowerea  to  carry  on  the  testator's  business,  and 
employ  therein  all  the  capital  invested  therein  at  his  death,  and  to  increase 
or  abridge  the  business  and  capital,  they  were  held  entitled  to  raise  money 
for  the  Dusiness  by  an  equitaole  mortgage  of  the  realty :  Re  Dimmock,  52 
L.  T.  494. 

Where  the  business  had  been  properly  carried  on  in  accordance  with  the 
provisions  of  the  will,  and  with  the  assent  of  the  creditors,  and  in  their 
interest  as  well  as  in  that  of  the  beneficiaries,  the  exors  were  entitled,  in 
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priority  to  creditors,  to  indemnity  out  of  the  general  estate,  and  not  merely 
out  of  that  portion  of  the  assets  which  had  come  into  esisifcence  or  changed 
its  form  since  the  testator's  death:  Dowse  v.  Gorton,  (1891)  A.  C.  190;  and 
see  Re  Owen,  Frishy  v.  Owen,  66  L.  T.  718. 

Eeceiving  a  sum  of  money  from  the  firm  on  account  of  what  might  be 
due  to  the  estate  did  not  mase  the  exors  liable  as  partners :  Holme  y.  Ham" 
mond,  L.  R.  7  Ex.  218. 

The  fact  that  the  exors  have  allowed  a  sum  due  to  the  testator's  estate  from  a 
firm  in  which  he  was  a  partner  to  remain  outstanding  does  not  entitle 
residuary  legatees  to  an  account  of  the  profits  made  by  the  surriying 
partners  since  the  testator's  death :  Vyse  y.  Foster,  8  Ch.  309 ;  L.  B.  7  H.  L. 
318. 

Where  the  surviving  partners  insist  on  usin^  part  of  the  assets  in  the 
business,  the  exors  are  entitled  to  have  a  receiver:  Madgwick  v.  Wimhle, 
6  Beav.  495. 

A  receiver  and  manager  of  an  intestate's  business  has  been  appointed, 
although  there  was  no  legal  pers.  represve :  Steer  v.  S.,  2  Dr.  &  S.  311. 

Exors  may  be  allowed  remuneration :  Forster  v.  Ridley,  4  D.  J.  &  S.  452 ; 
Form  9,  8iip,  p.  1569. 

As  to  the  principle  on  which  an  exor,  who  had  been  managing  a  hotel 
belonging  to  the  testator's  estate  and  supplying  it  with  goods  Som  his  own 
brewers,  was  to  accoimt  for  profits  and  receive  allowances,  see  Re  Williams, 
Morgan  v.  Tr.,  W.  N.  (92)  81 ;  40  W.  E.  636. 

Remedies  of  Creditors, — The  remedy  of  a  creditor  of  the  business  for  a  debt 
contracted  alter  the  death  is  against  the  exor,  not  the  estate :  Farhall  v.  F., 
12  Eq.  98;  7  Ch.  123;  Re  Mi^rgan,  Fillgrem  v.  P.,  18  Ch.  D.  93,  C.  A.; 
Strickland  v.  Symons,  26  Ch.  D.  245,  C.  A. ;  22  Ch.  D.  666 ;  and  see  Re 
Evans,  E.  v.  E.,  34  Ch.  D.  697,  C.  A. ;  Dmvse  v.  Oarton,  40  Ch.  D.  5:i6,  543, 
C.  A. ;  (1891)  A.  C.  190 ;  and  is  by  an  action  for  the  amount,  not  by  admon 
decree:  Owen  v.  Dtlamere,  15  Eq.  134;  but  the  creditor  has  a  right  to  the 
benefit  of  the  indemnity  and  lien  which  the  exor  as  trustee  has  against  the 
property  devoted  to  the  business,  subject  to  equities  between  the  heirs  and 
cs.  q,  t.,  e.g.,  the  exor  being  in  default  is  not  entitled  to  indemnity  except 
on  making  good  his  default :  Re  Johnson,  Shearman  v.  Robinson,  15  Ch.  1). 
648;  Exp.  Garland,  10  Ves.  110;  Gallagher  v.  Ferris,  7  L.  B.  Ir.  489; 
Strickland  y.'Symons,  26  Ch.  D.  245,  248,  C.  A. ;  Re  Dlundell,  B,  v.  B„ 
44  Ch.  D.  1, 11,  C.  A. ;  Re  Rayboufd,  (1900)  1  Ch.  199,  sup.  p.  1561 ;  Jennings 
y.  Mather,  (1901)  1  £.  B.  108;  and  the  exor  is  bound  to  render  an  account 
of  the  assets  employed  in  the  business,  at  the  suit  of  a  creditor  of  it  since 
the  death :  Thompson  v.  Dunn,  5  Ch.  673 ;  but  it  is  premature  for  such  creditors 
to  apply  to  enforce  their  right  in  an  admon  action  until,  on  further  conside- 
ration, the  exor  is  proved  not  to  be  in  default :  Re  Morris,  23  L.  R.  Ir.  333. 

An  exor  carrying  on  his  testator's  trade  is  personally  liable  for  debts  so 
contracted,  although  he  avowedly  acts  as  exor:  Lahouchere  v.  Tnpper,  11 
Moo.  P.  C.  198 ;  5  W.  R.  797 ;  and  though  the  exor  carries  on  the  business 
in  his  own  name,  and  the  testator's  a^-sets  employed  in  it  are  ostensibly  the 
exor's  property,  a  judgment  creditor  of  the  exor  is  not  entitled  to  take  such 
assets  m  execution:  Re  Morgan,  Pillgrem  v.  P.,  18  Ch.  D.  93,  C.  A.;  and 
exors  accepting  new  shares  in  a  company  as  exors  are  personally  liable: 
Re  Leeds  Banking  Co,,  Feamside  and  DearCs  Case,  1  Ch.  231. 

In  Re  Evans,  E,  v.  E,,  34  Ch.  D.  597,  C.  A.,  a  judgment  creditor  was 
declared  entitled  by  Kay,  J.,  to  a  lien  on  the  beneficial  interest  of  the  admix 
to  whom  the  goods  had  been  supplied,  and  which  goods  were  sold  on  the  day 
on  which  judgment  was  signed  pursuant  to  an  oider  previously  made  in  an 
admon  action. 

By  O.  XVIII,  5,  claims  by  or  against  an  exor  or  admor  may  be  joined 
with  such  claims  by  or  agamst  him  person  lly  as  *'  are  alleged  to  arise  with 
reference  to  the  estate  "  :  see  Padwick  v.  Scott,  2  Ch.  D.  743 ;  Farhall  v.  F,j 
7  Ch.  123. 

On  an  originating  summons  for  admon  by  creditors  of  a  business  carried 
on  after  the  testator's  death,  the  Court  declined  to  make  a  judgment  directing 
special  inquiries:  Re  Bach,  Walker  y.  B,,  W.  N.  (92)  108. 

And  see  further  as  to  exors  carrying  on  a  trade,  Wms.  Exors.  1682  et  seq, ; 
Jjindl.  620  et  seq. 
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As  to  tlie  liability  of  exors  and  of  the  estato  for  debts,  subsequent  to  the 
death,  contracted  by  a  partnership  or  company  of  which  the  testator  was  a 
member,  v.  Chap.  XLTa.,  **Pabtnbrship." 


Section  XVII. — Outstanding  Estate. 

1.  Inquiry  as  to  outstanding  Estate^  and  as  to  taking  Proceedings. 

An  inquiry  what  parts,  if  any,  of  the  testator's  said  personal  estate 
are  outstanding  and  undisposed  of,  and  upon  what  securities ;  And 
Let  such  proceedings,  if  any,  as  the  Judge  shall  approve  be  taken  for 
the  purpose  of  realizing  and  getting  in  the  same  [or,  and  whether  it 
will  be  fit  and  proper  that  any  and  what  proceedings  should  be  taken, 
and  by  whom,  for  the  purpose  of  realizing  and  getting  in  the  same,  or 
any  part  thereof ;  And  Let  such  proceedings,  if  any,  as  the  Judge  shall 
approve,  be  taken  accordingly]. — See  Star  tin  v.  Peckover,  V.-C.  W.,  6 
June,  1857,  B.  1217;  Willats  v.  Hooper,  V.-C.  M.,  8  June,  1875, 
B.  1366. 


2.   Outstanding  Estate  to  be  got  in. 

Let  the  Deft  T.  {exor)  proceed  to  get  in  the  outstanding  personal 
estate  of  the  testator,  and  take  such  proceedings  therein  as  the  Judge 
shall  direct ;  And  Let  the.  Deft  T.,  within  —  from  the  respective  times 
of  receipt,  lodge  the  amounts  which  shall  from  time  to  time  be  received 
on  account  of  such  outstanding  personal  estate  in  Court,  as  directed  in 
the  schedule  hereto. — [Add  Lodgment  Schedule,  Form  No.  1,  Vol.  /., 
p.  206.] 

3.  Inquiry  as  to  continuing  Investments. 

An  inquiry  whether  it  will  be  fit  and  proper,  and  for  the  benefit  of 
the  infant  Pits,  and  the  other  persons  interested  under  the  will  of  the 
testator,  that  any,  and  what  part  or  parts,  of  the  testator's  said  re- 
siduary personal  estate  and  effects  should  be  retained  in  the  investment 
or  investments,  state,  or  condition,  in  which  the  same  was  or  were  at 
the  decease  of  the  testator. — Clark  v.  Dairy mple,  V.-C.  M.,  16  July, 
1870,  A.  2154. 


4.  Inquiry  as  to  continuing  or  calling  in  Securities. 

An  inquiry  whether  any  and  which  of  the  securities  whereon  the 
testator'9  estate^  or  an^  part  thereof,  is  outstanding,  are  proper  to  be 
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continued,  and  whether  any,  and  which  of  them,  are  proper  to  be  called 
in ;  And  Let  such  of  them  as  shall  appear  proper  to  be  called  in  be 
called  in  accordingly,  and  put  in  suit,  if  necessary,  in  the  names  of  the 
Defts  [the  exort]^  with  the  approbation  of  the  Judge ;  And  Let  the  said 
Defts  be  indemnified  therein  out  of  the  testator's  estate. — ^Lodge  money 
to  be  received  in  Court  &c. — \_Form  2,  *«/>.] 


6.  Inquiry  as  to  converting  Foreign  Securities^  Hfc. 

An  inquiry  whether  it  is  expedient  that  any,  and  what  jiart,  of  the 
foreign  securities  and  shares  in  mining  or  other  cos.  in  the  statement 
of  claim  mentioned,  forming  part  of  the  testator's  estate,  should  be 
sold  and  converted  into  money,  or  what  should  be  done  therewith." — 
Hargreavet  v.  Barton^  Y.-C.  M.,  20  Jan.  1872,  A.  99. 

For  order  for  exors  to  sell  bonds  in  foreign  railways  in  such  manner  as 
they  might  think  fit,  with  special  powers,  including  power  to  revoke  con- 
tracts, and  to  resell  and  to  make  allowances  to  agents,  see  Browne  v.  CoIUm, 
V.-O.  H.  at  Chambers,  22  Jan.  1875,  A.  119. 

For  incjuiry  under  what  circumstances  the  intestate's  shares  in  an  insurance 
CO.  and  his  railway  debenture  stock  remained  unsold,  and  what  was  their 
value  respectively  at  the  time  of  the  intestate's  death,  and  whether  any,  and 
if  any  what,  loss  had  been  occasioned  by  their  being  retained  unsold,  see 
Be  Price,  P.  v.  P.,  V.-C.  H.,  17  March,  1877,  B.  439 ;  and  see  Forms  and 
Notes,  Chap.  XLL,  "Tbustees." 


ti 


6.  Inquiries  as  to  Investments — Coniprofnise  and  Conversion  of 

Estate, 

1.  An  inquiry  whether  any  and  what  investments  have  been  made 
with  any  and  what  parts  of  the  testator's  residuary  personal  estate,  or 
the  produce  thereof,  or  the  money  arising  from  the  sale  of  his  real 
estate,  and  when  such  investments  were  made,  and  whether  they  are 
still  subsisting,  or  what  has  become  thereof  respectively.  2.  An 
inquiry  in  what  circumstances  such  parts  of  the  testator's  personal 
estate  not  specifically  bequeathed  as  remain  outstanding  have  been 
allowed  to  remain  so  outstanding,  and  whether  it  is  fit  and  proper,  and 
for  the  benefit  of  the  persons  interested  in  the  testator's  said  personal 
estate,  that  the  same,  or  any  and  what  parts  thereof,  should  be  got  in. 
3.  An  inquiry  whether  any  and  what  arrangements  by  way  of  com- 
promise or  otherwise  were  made  by  the  Defts  G.  &c.  (represves)  with 
any  and  what  persons,  being  debtors,  or  otherwise  accountable  to  the 
estate  of  the  testator,  and  whether  such  arrangements  respectively 
were  fit  and  proper  and  for  the  benefit  of  the  persons  interested  in  the 
testator's  estate.  4.  An  inquiry  of  what  the  residuary  trust  estate  of 
the  testator  now  consists,  and  in  whom  the  legal  estate  in  such  parts 
thereof  as  consist  of  freehold  or  copyhold  estates  is  now  vested,  and 
whether  any  and  what  parts  of  the  residuary  trust  estate  respectively 
ought  to  be  sold,  got  in,  or  converted  into  money. — Agg-  Gardener  v. 
Agg,  V.-O.  W.,  24  July,  1868,  A.  1588. 
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7.  Direction  to  continue  Foreign  Securities. 

Declare  that  the  words  ^*  stocks  in  the  foreign  funds,"  contained  in 
the  will  of  the  testator,  were  intended  to  comprise  foreign  securities  to 
which  the  faith  of  the  country  or  state  in  which  they  are  funded 
(invested)  is  pledged ;  And  Declare  that  all  the  securities  mentioned  in 
&c.,  except  the  £4^  p.  c.  loan  of  the  city  of  Boston  &c.,  are  comprised  in 
the  foregoing  declaration,  and  are  not  to  be  sold  or  converted  during 
the  widowhood  of  the  Pit  without  her  consent  in  writing. — JEllia  v. 
Eden,  23  Beav.  543,  549,  n. ;  and  see  Montresaor  v.  M.,  I  Col.  693. 


8.  Sum  due  on  Bond  from  Father  of  Infant  Ceatuis  que  Trust  to  be 

paid  by  Instalments, 

Obdeb  on  further  consideration. — ''And  the  said  E.,  H.,  S.,  and 
C.  {iuretiea),  by  their  counsel  consenting  that  their  liabilities  in  respect 
of  the  joint  and  several  bond  dated  &c.  for  £2,000,  in  the  pleadings 
and  in  the  Master's  certificate  mentioned,  shall  not  be  affected  by 
time  being  allowed  by  this  order  to  the  said  W.  J.  H.  for  payment  of 
the  sum  secured  by  the  said  bond." — Tax  costs — '*Exor  to  be  at 
liberty  to  retain  costs  relating  to  the  bond  without  prejudice  to  the 
direction  for  W.  J.  H.  to  pay  them ;  And  the  said  W.  J.  H.  by  his 
counsel  undertaking  to  insure  his  life  for  £1,000  in  some  office  for  the 
insurance  of  lives  to  bo  approved  by  the  Deft,  and  to  assign  the  policy 
to  the  Deft  as  exor  of  the  will  of  the  testator  on  or  before  1st  May, 
1875,  and  by  his  counsel  also  undertaking  to  pay  the  premiums  in 
respect  of  such  policy,  and  that  such  policy  shall  stand  as  a  security, 
in  addition  to  the  memorandum  of  deposit  of  title  deeds  in  the  Master's 
certificate  dated  &c.  mentioned,  and  to  the  said  bond,  for  payment  of 
£2,000  therein  respectively  referred  to ;  Let  the  said  W.  J.  H.  pay  to 
the  Deft,  on  or  before  the  Ist  day  of  March,  1875,  the  sum  of  £100." 
— Directions  for  payment  by  instalments  of  amount  of  bond,  interest, 
and  costs. — ''  But  in  case  the  said  W.  J.  H.  shall  die  on  or  before  the 
said  30th  day  of  December,  1881,  then  the  part  of  the  said  sum  of 
£2,000  remaining  due  and  owing  at  the  date  of  his  death  is  to  become 
immediately  payable,  and  the  order  hereinbefore  contained  as  to  such 
part  then  remaining  due  is  to  be  of  no  effect." — Liberty  to  apply. — 
Hodgetts  v.  Fortescue,  12  Jan.  1875,  A.  181. 

In  this  case  the  testator*s  son-in-law,  W.  J.  II.,  was  indebted  to  >n'Tn  in  the 
sum  of  2,000Z.  secured  by  a  memorandum  and  deposit  of  title  deeds  of  in- 
adequate value,  and  a  bond  to  which  there  were  several  sureties.  The  2,000/. 
when  paid  was  to  be  held  on  trusts  for  the  benefit  of  the  infant  children. 
"Under  an  inquiry  directed  by  the  decree,  made  in  a  suit  by  the  infants  by 
their  next  fnend  against  their  father,  the  exor  and  obligee  of  the  bond,  the 
Chief  Clerk  found  that  it  would  not  be  for  the  benefit  of  the  infant  Pits  that 
the  bond  should  be  enforced  at  once,  as  their  father  was  imable  to  pay  it. 
And  see  Ward  v.  IF.,  2  H.  L.  C.  786,  as  to  getting  in  debts  to  the  mjury 
of  ca.  q»  t. 


1566  Adminisfration  of  Estates.         [chap,  xliv, 

9.  Inquiries  as  to  Testator^s  Liability  under  Covenants  and  Trusts^  as 
to  Sale  of  Library^  and  felling  Timber  dwing  his  Tenancy 
for  Life. 

An  inquiry  whether  the  testator  at  the  time  of  his  death  was,  and 
whether  his  estate  now  is,  subject  to  any  and  what  claims  and  liabili- 
ties, by  reason  of  any  covenants  entered  into  by  him  or  otherwise,  or 
of  any  trusts  which  the  testator  was  liable  to  perform ;  And  at  the 
request  of  the  Deft  8.,  by  his  counsel,  an  inquiry  whether  or  not  the 
testator  at  any  time  sold  any  and  what  library,  or  parts  of  any  library 
of  books,  held  upon  trust,  under  which  he  was  entitled  thereto  for  his 
life  only,  and  under  which  any  and  what  other  person  or  persons  was 
or  were  entitled  thereto,  subject  to  his  life  interest  therein;  And 
whether  the  testator  ever,  and  when,  cut  down  or  caused  to  be  cut 
down  any  and  what  quantity  of  timber,  planted  or  left  standing  for 
ornament  or  shelter  upon  any  and  what  estate  or  estates  of  which  the 
testator  was  tenant  for  life  only,  or  for  any  and  what  partial  estate  or 
interest,  with  remainder  or  reversion  to  any  and  what  other  person  or 
persons ;  And  whether  the  testator  was  at  the  time  of  his  death,  and 
whether  his  estate  now  is,  subject  to  any  and  what  liability  or  liabili- 
ties in  respect  of  such  library,  or  parts  of  any  library  of  books,  and  in 
respect  of  such  timber,  or  in  respect  of  either  and  which  of  such  par- 
ticulars, and  what  is  the  amount  of  such  liability  or  liabilities  respec- 
tively ;  and  what  person  or  persons  is  or  are  now  entitled  to  the  amount 
of  such  liability  or  liabilities. — Calvert  v.  Sehrighty  V.-C.  E.,  19  Nov. 
1847,  A.  194;  and  see  Douglas  v.  />.,  V.-O.  K-B.,  11  Dec.  1844, 
A.  953. 


NOTES. 

Ezors  are  in  general  bound  to  get  in  outstanding  assets  within  twelve 
months  from  the  death  of  the  testator,  and  are  liable  for  loss  occasioned  by 
not  doing  so,  unless  they  can  show  good  reason :  Hughes  v.  Dmpson,  22  Beav. 
181 ;  Grayhuni  v.  CJarkaon^  3  Ch.  605,  whwe  the  estate  of  an  exor  who 
died  thirteen  months  after  the  testator,  whoso  will  du'ected  conversion  with 
all  convenient  speed,  was  mode  liable,  ill  teen  years  afterwards,  for  loss  from 
shares  in  an  unlimited  co. ;  and  see  Sculthorpe  v.  Tipper,  13  Eq.  232,  et  sup, 
p.  1142,  Form  6,  and  note,  p.  1150;  Lewin,  311. 

But  they  may  exercise  a  reasonable  discretion,  and  were  not  made  liable 
for  not  selling  shares  for  two  years  while  the  market  was  failing :  Marsden 
V.  Kenty  5  Ch.  D.  598 ;  although  there  was  a  direction  to  convert  w^ith  all 
convenient  speed:  Buxton  v.  B,,  1  My.  &  C.  80;  and  it  is  sufficient  if 
all  reasonable  attempts  to  realize  have  been  made:  Ward  v.  TK,  2  H.  L.  C. 
777,  787;  Re  Roberts,  Kuight  v.  Roberts,  76  L.  T.  479;  Lewin,  1113;  and 
where  the  will  authorizes  investments  on  mortgage,  there  is  no  rule  imposing 
an  absolute  duty  on  trustees  or  exors  to  call  in  moiigage  securities  within 
twelve  months,  although  of  a  hazardous  nature  or  apparently  insufficient 
by  reason  of  agricultural  depression :  Re  Chapman,  Codes  v.  C,  (1896)  2  Gh. 
763,  C.  A. 

Where  there  had  been  a  loss  by  non-conversion  of  a  security,  the  trustees 
were  allowed  the  benefit  of  an  inquiry  to  show  the  actual  amount  whidi 
would  have  been  realized  by  a  conversion  at  the  proper  time :  Gainsborough 
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(Eart)  V.  Waicomhe  Co.,  54  L.  J.  Ch.  991 ;  53  L.  T.  116 ;  and  v.  8up.  C?liap. 
XLL,  "Trustees,"  p.  1150. 

Exors  must  get  in  all  debts  to  the  estate  on  personal  security,  although 
due  from  a  co-cxor :  Styles  v.  Guy,  1  Mac.  &  G.  422  ;  1  H.  &  T.  523 ;  et  dup, 
p.  1130. 

An  exor  ordered  to  pay  into  Court  a  balance  invested  on  personal  security 
in  India  was  allowed  a  proper  time  for  doing  so :  Boy  v.  Gibbon,  4  Ha.  65. 
As  to  payment  in,  v,  aup.  pp.  1508,  1509. 

Ana  see  notes  to  Sect.  XXXI.,  inf.  p.  1686  et  seq.,  as  to  the  duty  of  exors  to 
sell  and  convert  outstanding  estate. 

One  exor  may  settle  an  account  with  a  person  accountable  to  the  estate : 
Smith  V.  Everetty  27  Beav.  446,  454 ;  but  a  compromiHe  by  an  exor,  the 
effect  of  which  was  to  relieve  him  from  a  liability  he  was  under  to  the 
testator's  estate,  was  set  aside :  Stott  y.  Lord,  8  Jur.  N.  S.  249 ;  31  L.  J.  Ch. 
391  ;  5  L.  T.  817  ;   10  W.  B.  284  ;  and  v,  sup.  p.  1187. 

Payment  to  exors'  or  trustees'  agent  is  a  discharge,  and  they  are  liable  for 
him :  Robtrtson  v.  Armstrong,  28  Beav.  123. 

Payment  to  an  agent  as  such  will  not  operate  as  a  discharge  merely 
because  he  happens  to  be  one  of  the  exors:  Miller  v.  Douglas,  56  L.  J. 
Ch.  91 ;  55  L.  T.  583 ;  35  W.  E.  122. 

The  exor  is  the  proper  person  to  sue  both  at  law  and  in  equity  for  out- 
standing assets,  and  formerly  if  the  exor  was  insolvent  a  receiver  was  ap- 
pointed who  could  bring  actions  in  his  name :  Utterson  v.  Muir,  2  Ves.  jun. 
95  ;  but  it  is  not  now  the  practice  to  permit  a  receiver  to  carry  on  an  action 
in  the  name  of  a  bankrupt  exor  or  admor :  Ee  Hopkins,  Dowd  v.  Hawtin, 
19  Ch.  D.  61,  C.  A. ;  and  if  an  exor  becomes  bankrupt,  and  there  is  a  co- 
exor  willing  to  act,  the  Court  will  simply  restrain  the  bankrupt  from  further 
acting:  Bowen  V.  Phillips,  (1897)  1  Ch.  174 ;  and  after  a  judgment  against 
him  for  admon  the  exor  and  not  the  Pit  is  entitled,  in  the  absence  of  mis- 
conduct, to  the  conduct  of  all  proceedings  for  the  benefit  of  the  estate: 
Harrison  v.  Richards,  1  Ch.  473.  Legatees  suing  the  exor  may  add  tiie 
sui'viving  partner  of  the  testator  as  a  party  **  that  they  may  have  an  account 
of  the  personal  estate  entire  "  :  Nrwlaitd  v.  Championi,  1  Vez.  105 ;  Burrowes 
V.  Gore,  6  H.  L.  C.  907;  4  Jur.  N.  S.  1245;  Bowsher  v.  Watkim,  1  Euss.  & 
M.  277  ;  Travis  v.  Milne,  9  Ha.  149.  (But  this  does  not  apply  to  a  partner- 
ship by  way  of  shares  in  a  co. :  Stainton  v.  Carron  Co,,  18  Beav.  146.) 

Again,  a  legatee  may  sue  a  person  who  has  (by  a  breach  of  the  exors'  duty 
of  which  he  was  aware)  become  possessed  of  part  of  the  assets :  Consett  v. 
Bell,  1  Y.  &  C.  C.  569,  579 ;  and  see  Hilliard  v.  Eiffe,  L.  E.  7  H.  L.  39 ;  Re 
Lovett,  Ambler  v.  Lindsay,  3  Ch.  D.  198 ;  or  if  there  is  collusion  between  the 
exor  and  the  debtor:  Burrowes  v.  Gore,  6  H.  L.  C.  907 ;  4  Jur.  N.  S.  1245 ; 
or  between  the  exor  and  a  stranger,  such  as  the  retainer  of  assets  by  the 
stranger  with  the  exor's  consent :  Gedge  v.  Traill,  1  Euss.  &  M.  281  n. ;  Re 
Lovett,  Ambler  v.  Lindsay,  3  Ch.  D.  198 ;  or  if  the  exor  refuses  to  sue : 
Lancaster  v.  Evors,  4  Beav.  158;  or  neglects  to  sue:  Mftrley  v.  White,  8  Ch. 
731  (where  the  debtor  was  a  co-exor  who  had  neither  proved  nor  renounced); 
and  the  owner  of  a  fund  in  Court,  out  of  which  the  estate  is  entitled  to  be 
recouped  payments  made,  should  be  a  party :  S,  C, 

An  exor  may  assign  the  testator's  book  debts  to  a  creditor,  and  give  him  a 
power  of  attorney  to  get  them  in,  and  the  assignee  may  be  made  Deft  to  an 
admon  action  by  another  creditor:    Vane  v.  Rigden,  5  Ch.  663. 

And  see  further  on  this  subject.  Barker  v.  Birch^  1  D.  &  S.  376;  Doran 
V.  Simpson,  4  Ves.  651 ;  Troughton  v.  Binkes,  AUager  v.  Rowley,  6  Ves.  573, 
748;  Benfield  v.  Solomons,  9  Ves.  86;  Baddeley  v.  Cunren,  2  Coll.  151.  And 
as  to  the  liability  of  exors  for  not  suing,  see  Clack  v.  Holland,  19  Beav.  262, 
and  other  cases,  sup,  p.  1127. 

"Where  the  Pit's  solr  buys  up  debts,  the  estate  being  insolvent,  the 
question  whether  he  is  trustee  of  any  profit  cannot  be  raised  by  the  Master's 
certificate  in  the  absence  of  any  direction  in  the  order :  Re  Tillett,  Field  v. 
Lydall,  32  Ch.  D.  639. 

As  to  the  right  of  creditors  to  sue  persons  in  possession  of  real  estate  who 
ooUude  with  the  heir  or  devisee,  see  Burroughs  v.  Elton,  11  Ves.  29;  Pearse 
y.  HtwiU,  7  Sim.  471. 

Where  a  testator  appoints  a  person  who  owes  him  money,  or  one  of  several 
joint,  or  joint  and  several,  deotors,  his  exor  or  one  of  his  exors,  he  thereby 
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extinguishes  the  debt  at  law  as  against  legacies,  although  the  exor  does  not 
prove  the  will:  Wms.  Exors;  Re  Apphhefy  Levtton  v.  Beales,  (1891)  S  Ch. 
422 ;  Be  Griffin,  0,  v.  t/.,  (1899)  1  Ch.  408 ;  but  not  as  against  creditors:  Ih. 
1313:  nor  at  all  in  equify:  lb.  1314;  Jngle  v.  Bichard$,  28  Beav.  366; 
unless  it  appears  to  have  been  his  intention  to  do  so :  Strong  v.  Bird,  18  £q. 
315;  Be  Applebee,  sup. 

Under  the  common  judgment  an  exor  cannot  be  charged  with  part  of  tiie 
estate  which  he  has  not  got  in :  Shuttleworth  v.  Bristo,  12  W.  R.  40 ;  9  L.  T. 
317;  and  as  to  wilful  default,  v.  sup.  pp.  1162  et  8eq,;  and  Form  21,  nip. 
p.  1473. 


Section  XVIII. — Inqdiries  as  to  Persons. 

1.  Special  Inquiry  for  Next  of  Kin  under  Statute  of  Distribution 
(22  and  23  Car.  II.  c.  10),  where  there  w  priin&  fade  eridetice 
of  assignments  or  incumbrances. 

An  inquiry  who  were  the  persons  entitled  by  virtue  of  or  acoordhig 
to  the  Statute  of  Distribution,  or  otherwise,  to  the  estate  of  A., 
deceased,  the  intestate  in  the  pleadings  [or  writ,  or  originating 
summons],  named  living  at  the  time  of  his  [or  her]  death,  and  whether 
any  of  them  are  since  dead,  and,  if  so,  who  are  their  respective  legal 
pers.  represves. 

2.  Another  Form  of  like  Inquiry, 

An  inquiry  who  are  the  persons  entitled  by  virtue  of  or  according 
to  the  Statute  of  Distribution,  or  otherwise,  to  the  estate  of  A., 
deceased,  the  intestate  in  the  pleadings  [or  writ,  or  originating 
summons]  named. 

The  above  Forms  1  and  2,  which  were  approved  in  principle  by  the  late 
L.  J.  Chitty,  are  intended  to  include  inquiries  as  to  assignments  or  incum- 
brances. 

3.  Inquiry  as  to  Testator^  Marriage^  and  as  to  his  Wife^  Children^ 

and  Issue, 

"An  inquiry  whether  the  testator  B.  was  ever  married,  and  if  so, 
when  and  to  whom ;  and  whether  he  left  a  widow,  and  whether  any  and 
what  children  him  surviving,  and  when  such  children,  if  any,  were 
respectively  bom,  and  whether  any  of  them  are  since  dead,  leaving 
any  and  what  issue." — Cooper  v.  Wicks,  V.-C.  E.,  29  April,  1842,  A. 
1022  ;  Rayment  v.  i?.,  V.-C.  W.,  4  May,  1872,  B.  1461. 

4.  Inquiry  as  to  Testator^s  Children, 

"  An  inquiry  what  children  the  testator  left  him  surviving,  and  when 
ihey  were  respectively  bom,  and  whether  they  are  all  now  living,  or,  if 
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any  of  them  are  dead,  when  thej  reepectivelj  died,  and  whether  they 
left  any  child  or  children  respectively,  and  who  are  the  respeetive  legal 
pers.  represves  of  such  of  the  said  children  of  the  testator,  if  any,  as 
are  dead." — Be  Edmonds,  E,  v.  Orangery  V.-C.  M.  at  Chambers,  I  July, 
1876,  A.  1925. 

For  order  (under  O.  xvi,  9a,  of  June,  1876,  now  O.  xvi,  32)  directing  in- 
quiries to  ascertain  certain  classes  and  for  appointment  of  a  proper  person  in 
Chambers  to  represent  each  class,  in  order  to  decide  question  of  construction, 
see  Re  Peppitt,  Chester  v.  PhilUpa,  V.-C.  B.,  16  Dec.  1876,  B.  3544,  Form  4, 
p.  120. 


5.  The  like. 

Ak  inquiry  what  children  there  were  of  the  testator,  and  when  they 
were  respectively  bom,  and  whether  they  are  all  living,  and,  if  any  of 
them  are  dead,  when  they  respectively  died,  and  if  any  of  them  died 
under  the  age  of  twenty-one  years,  whether  they  left  any,  and  if  any, 
what  issue,  and  whether  any  of  such  children  being  daughters  have 
msLTTied.— Patrick  Y,  Crick,  V.-O.  H.,  17  May,  1877,  B.  1577. 


6.  Inquiry  as  to  Testator* a  Children  and  lame. 

1.  An  inquiry  what  children  there  were  of  the  testator  who  pre- 
deceased him,  leaving  any  and  what  issue  living  at  his  death ;  or  who 
survived  him,  and  being  sons,  attained  the  age  of  twenty-one  years,  or 
died  under  that  age  leaving  any  and  what  issue,  or  being  daughters, 
attained  that  age  or  married  under  that  age  with  the  consent  of  their 
guardians.  2.  An  inquiry  whether  such  children  as  survived  the  tes- 
tator and  such  issue  are  respectively  living  or  dead,  and  if  dead,  when 
they  died,  and  who  are  their  legal  pers.  represves. — Oale  v.  (?.,  M.  B,, 
25  Feb.  1871,  A.  468. 

For  inquiry  as  to  persons  claiming  to  be  second  cousins,  see  Eyre  v.  Harris^ 
M.  B.,  21  July,  1779,  A.  663. 

Aad  for  inquiry  as  to  testator's  cousins,  descendants  from  his  father's  or 
mother's  brothers  or  sisters,  and  as  to  their  issue,  see  Stevenson  v.  Abington, 
M.  E.,  24  Nov.  1860,  B.  2293. 


7.  Inquiry  as  to  Female  Legatee  and  her  Issue, 

An  inqidry  whether  M.,  in  the  testator's  will  named,  survived  the 
testator,  and  if  so,  when  she  was  born,  and  whether  she  was  ever,  and, 
if  ever,  when,  married  and  to  whom,  and  whether  she  is  living  or  dead, 
and  if  dead,  when  she  died,  and  whether  she  left  any,  and,  if  any,  what 
issue  her  surviving,  and  whether  such  issue  are  living  or  dead,  and 
when  they  were  respectively  bom,  and  if  any  of  such  issue  are  dead, 
when  they  respectively  died. — Re  Oelderd,  O,  v.  Logan,  M.  E.,  2  June, 
1877,  A.  1090. 
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8.  Inquiry  as  to  Children^  and  their  Mother,  and  any  Appointment. 

As  inquixy  what  children  C,  in  the  pleadings  named,  has  had,  and 
when  they  were  respectively  bom,  and  whether  they  are  all  Hying,  or, 
if  any  of  them  are  dead,  when  they  respectively  died ;  and  whether  the 
said  C.  is  living  or  dead,  and  if  dead,  when  she  died  ;  and  whether  she 
ever,  and  when,  and  in  any  and  what  manner,  exercised  the  power  of 
appointment  contained  in  the  testator's  will. — Copey,  Evans,  V.-O.  K., 
7  June,  1858,  A.  1783. 


9.  Presumption  of  Death — Preliminary  Inquiries. 

An  inqtdry  whether  A.  is  living  or  dead,  and  if  dead,  when  he  died, 
and  whether  he  left  any  and  what  will,  and  whether  he  was  ever 
married,  and  if  so  (when  and)  to  whom,  and  whether  there  were  any 
children  of  the  said  marriage,  and  who  are  his  legal  pers.  represvee. — 
Ee  Allin,  V.-O.  M.,  15  June,  1867,  A.  1403;  15  W.  R.  1164;  17 
L.  T.  60. 

Ab  to  presumption  of  death  after  long  absence,  see  Sect.  XXVIL.,  in/, 
p.  1654. 


10.  Inquiries  as  to  Legatee,  and  if  dead  testate  or  intestate,  and  as  to 

his  Children  or  Next  of  Kin. 

An  inquiry  whether  A.  &c.,  is  living  or  dead ;  and  if  the  said  A.  be 
decul,  when  he  died,  and  what  was  his  age  at  the  time  of  his  death, 
and  whether  he  died  intestate,  or  left  any  and  what  will,  and  whether 
he  left  any  child  or  children  him  surviving ;  And  in  case  he  left  any 
child  or  children  him  surviving,  whether  such  child  or  children,  or  any 
and  which  of  them,  are  living  or  dead,  and  if  any  such  child  or  children 
be  dead,  who  are  their  respective  legal  pers.  represves ;  And  in  case 
the  said  A.  left  no  child  or  children,  and  died  intestate. — ^Inquiry  for 
next  of  kin  [Form  1,  Sect.  IV.,  »Mp.  p.  1465]. 


11.  Inquiries  as  to  Legatees  and  their  Issue,  and  their  Represeniatives. 

1.  An  inquiry  whether  P.  &c.,  respectively  named  in  the  will  of  the 
testator,  are  respectively  living  or  dead,  and  if  dead,  when  they  died. 
2.  An  inquiry  whether  the  Pit  W.,  and  the  Defts  G.  and  S.  respec- 
tively, have  had  any  and  what  children  or  issue,  and  whether  such 
children  or  issue  are  living  or  dead,  and  whether  such  of  the  said 
children  or  issue  as  are  dead  lived  to  attain  the  age  of  twenty-one  years, 
or  if  daughters  were  married,  and  when,  and  to  whom ;  and  who  are 
the  legal  pers.  represves  of  any  such  children  or  issue  as  have  died 
after  having  attained  the  age  of  twenty-one  years,  or  after  marriage  if 
daughters.     3.  An  inquiry  what  children  there  were  living  at  the 
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death  of  the  testator,  or  afterwards  bom,  of  the  said  P.,  other  than 
her  daughters,  the  Pit.  W.,  and  the  Defts  G.  andS. ;  and  whether  such 
other  children,  if  any,  are  living  or  dead,  and  if  dead,  who  are  their 
respective  legal  pers.  represves. —  Weedon  v.  Glover,  M.  R.  26  Jan. 
1858,  B.  490. 

As  to  service  on  the  official  solr  where  the  fund  exceeds  500^.,  see  O.  xxn, 
12  B.,  and  sup.  p.  209. 

For  inquiries  as  to  parties  out  of  the  jurisdiction  and  next  of  kin  of  the 
testator,  who  would  be  next  of  kin  of  testator  and  of  Pit  if  she  were  dead, 
and  so  subject,  decree  for  accounts,  see  Oodkin  v.  Murphy,  2  Y.  &  C.  C.  353 ; 
as  to  persons  living,  and  for  represves  of  deceased,  and  if  any  claim  made 
for  legacy,  see  Hunt  v.  Peacock,  6  Ha.  365;  as  to  children  of  surviving 
residuary  legatees  and  of  one  deceased,  and  if  any  of  the  latter  were  deceased, 
and  if  so,  as  to  their  represves,  and  as  to  incumbrancers  on  their  shares,  and 
if  all  persons  interested  were  parties,  with  decree  for  accounts,  see  Fisk  v. 
Norton,  2  Ha.  382. 

For  inquiries  as  to  children — ^where  gift  confined  to  those  living  at  decease 
of  tenant  for  life,  see  MiddMon  v.  Messenger,  6  Ves.  137 ;  whore  confined  to 
those  living  when  the  eldest  attained  twenty-one,  Andrews  v.  Partington, 
3  Bro.  G.  C.  403 ;  as  to  sum  to  be  set  apart  for  legacies  of  future  children, 
regard  being  had  to  the  mother's  age,  Defflis  v.  Ooldschinidt,  1  Mer.  422 ; 
19  Ves.  572. 


NOTES. 
GLASSES  OF  PERSONS — IKQT7IBIE8. 

The  inquiries  as  to  a  class  of  persons  or  nearest  or  next  of  kin  should  stand 
first  in  the  judgment,  but  are  not  expressly  directed  to  be  preliminary  to 
taking  the  accounts,  and  this  rests  in  the  discretion  of  the  Judge  at  Chambers, 
under  O.  ly,  33 ;  and  see  Form  1,  sup.  p.  1465. 

Where  the  residue  is  given  to  a  class  of  persons,  it  is  not  proper  to  inquire 
in  terms  who  are  the  residuary  legatees,  as  such  inquiry  may  mvolve  ques- 
tions of  law  and  construction,  as  well  as  of  fact,  but  the  Court  usually 
directs  an  inquiry  for  the  class  of  persons  to  whom  the  residue  appears  to  be 
bequeathed ;  and  that  the  Court  does  not  usually  send  an  inquiry  as  to  a 
mere  question  of  law,  but  will  sometimes  send  a  mixed  question  of  law  and 
fact.  V.  sup.  Vol.  I.,  p.  328. 

Under  Jud.  Act,  1873,  s.  66,  inquiries  may  be  directed  to  be  prosecuted  in 
a  District  Registry. 

By  0.  XXXIII,  2,  any  *' necessary  inquiries  or  accounts"  may  be  directed 
at  any  stage  of  a  cause  or  matter,  though  '*  there  is  some  special  or  further 
rehef  sought  for,  or  some  special  issue  to  be  tried,"  as  to  which  the  cause 
must  proceed  in  the  ordinary  manner :  Leaden  v.  Lewin^  4  Ha.  634 ;  Teagut 
V.  Richards,  11  Sim.  46. 

Under  a  sift  to  a  class,  primd  facie,  the  class  to  take  is  to  be  ascertained  at 
the  death  of  the  testator,  and  not  the  period  of  division :  Bullock  v.  Downes, 
9  H.  L.  C.  1 ;  Re  Ford,  Patten  v.  Sparks,  72  L.  T.  5,  C.  A. ;  Theobald 
on  Wills,  255  et  sea. ;  Hawkins,  99,  100 ;  and  the  whole  property  goes  to 
those  members  of  the  class  who  are  capable  of  taking  at  the  death :  Re  Cole^ 
man  and  Jarrrnn,  4  Ch.  D.  165. 

Where  one  of  a  class  dies  before  the  testator  (1  Jarm.  311 ;  Theobald,  690),  or 
the  gift  is  revoked  as  to  him  [Shaw  v.  McMahon,  4  D.  &  War.  431),  his  share 
does  not  lapse,  but  ^oes  to  the  others. 

Secus,  where  the  ^ft  is  to  personce  designatce :  Cruse  v.  Howell,  4  Drew.  215, 
217,  e.g.,  to  *'my  mne  children,"  and  in  such  case  sect.  33  of  the  Wills  Act 
will  apply:  Re  otamfield,  S.  v.  S.,  15  Ch.  D.  84. 

A  gift  to  '*  the  sisters  of  A.  as  tenants  in  common  "  {Doe  d.  Stewart  y. 
Sheffield,  13  East,  526);  or  to  all  the  nephews  of  A.  who  wer^  living  ut  the 
time  of  his  decease  {Dimond  v.  Bostock,  10  Ch.  358) ;  or  to  named  children,  and 
such  children  thereafter  to  be  bom  as  should  attain  twenty-one  {Re  Jackson^ 
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Shiers  v.  Aehuxyrth,  25  Ch.  D.  162 ;  Re  Stanhope's  TrusU,  27  Beav.  201) ;  or 
to  A.,  testator's  niece,  and  the  cbildren  of  B.,  hiB  Bister  ( Kingsbury  v,  Walter^ 
(1901)  A.  C.  187,  H.  L.) ;  is  a  gift  to  a  class,  and  only  tnose  who  suirive  the 
testator  take;  and  see  Fell  v.  Biddolph,  L.  R.  10  C.  P.  701. 

As  to  the  effect  of  a  gift  to  the  children  of  A.  and  B.,  see  Re  Feaihersione^B 
Tru«t«,  22  Ch,  D.  111. 

As  to  gifts  to  children  in  remainder,  including  children  en  ventre  sa  mere, 
see  Re  Hallett,  H,  v.  H.,  W.  N.  (92)  148,  and  cases  there  referred  to. 

Where  reversionary  interests  are  given  direct  to  a  class  it  is  to  be  ascer- 
tained at  the  death,  and  not  when  each  reversion  faUs  in  :  Hagger  v.  Payne^ 
23  Beav.  474. 

A  gift  to  such  of  a  class  as  shall  attain  twenty-one  is  not  to  be  ascertained 
on  the  first  of  them  attaining  twenty-one :  Iredell  v.  /.,  25  Beav.  485  ;  and 
see  Armitage  v.  WiUianiB,  27  Beav.  348 ;  Pilkington  v.  P.,  29  L.  R.  Ir.  370. 

The  rule  in  Andrews  v.  Partington,  3  Bro.  C.  C.  403,  by  which,  under  a 
gift  of  an  aggregate  fund  to  a  class  payable  to  them  respectively  at  a  given 
age,  individuals  coming  into  esse  after  one  of  the  class  has  attained  the  age 
are  excluded,  applies  to  a  voluntary  settlement :  Re  Knapp's  Settlement,  K.  v. 
Vassall,  (1895)  1  Ch.  91,  and  is  applicable,  though  not  necessarily  so,  to  a  ^ft 
of  income  :  Re  Powfll,  Croaland  v.  Ilolliday,  (1898)  1  Ch.  227,  cfistinguishmg 
and  explaining  Re  Wenmoth's  Estate ,  W,  v.  ir.,  37  Ch.  D.  266. 

And  it  applies  although  the  will  creates  a  prior  life  interest  which  determines 
before  any  of  the  class  attain  the  age :  Re  Emmt-tt^  E,  v.  E,,  13  Ch.  D.  484,  C.  A., 
explaining  Kevern  v.  Williams^  5  Sim.  171 ;  &  Berkhy  v.  Swinburne^  16  Sim.  275. 

The  Court  looks  at  the  circumstances  at  the  date  of  the  will :  Quayle  v. 
Davidson,  7  W.  E.  104. 

Evidence.'} — Evidence  of  the  declarations  of  a  testator  as  to  whom  he  in- 
tended to  benefit,  can  only  be  received  where  the  description  of  the  legatee, 
or  of  the  things  beaueathed,  is  equally  applicable,  in  aU  its  parts,  to  two 
persons,  or  to  two  tnings.  But  evidence  of  the  circumstances,  the  habits, 
and  the  state  of  his  family  at  the  time  he  made  the  will,  is  admissible,  so  as 
to  put  the  Court  in  the  position  of  the  testator,  in  order  to  ascertain  the 
bearing  and  application  of  the  language  which  he  uses,  and  whether  there 
exists  any  person  or  thing  to  which  the  whole  description  given  in  the  wiU 
can,  with  suflBcient  certainty,  be  applied ;  Charter  v.  C,  L.  K.  7  H.  L.  364. 

And  for  the  rules  as  to  the  admission  of  parol  evidence  in  the  construction 
of  wills,  see  1  Jarm.  W.  379  tt  seq, ;  Wms.  JExors.  1012;  Hawkins,  9 ;  Theo- 
bald, no  et  sea, ;  Irviney,  Sulliva7i,  8Eq.  673;  Grant  v.  CL.  E.  5  C.  P.  380, 
727  (as  to  which  see  Wells  v.  W.,  18  Eq.  504) ;  Re  Taylor,  Cloak  v.  Hammond, 
34  Ch.  D.  255,  C.  A. ;  Gillett  v.  Gone,  10 Eq.  29;  Re  Ingle,  11  Eq.  578  ;  Wilson 
V.  O'Leary,  7  Ch.  448  ;  12  Ej.  525;  Re  Waller,  White  v.  Scales,  68  L.  J.  Ch. 
526,  C.  A.  (former  wills  admissible). 

Representation :  numerous  Parties,"] — By  0.  XVI,  9,  where  there  are  nume- 
rous persons  having  the  same  interest  in  one  cause  or  matter,  one  or  more  of 
such  persons  may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  or  a 
Judge  to  defend  the  said  cause  or  matter,  on  behalf  or  for  the  benefit  of  all 
parties  so  interested :  et  v,  sup,  p.  121. 

By  r.  32  (a),  in  any  case  in  which  the  right  of  an  heir-at-law,  or  the  next 
of  kin,  or  a  class,  shall  depend  upon  the  construction  of  an  instrument, 
and  it  shall  not  be  known,  or  be  difficult  to  ascertain,  such  heir-at-law, 
or  next  of  kin,  or  class,  the  Court  or  Judge  may,  if  convenient  to  have  the 
questions  of  construction  determined  before  such  heir-at-law,  next  of  kin,  or 
class,  shall  have  been  ascertained  by  means  of  inquiry  or  otherwise,  appoint 
some  one  or  more  persons  to  represent  such  heir-at-law,  next  of  kin,  or  class, 
and  the  judgment  of  the  Couii;  or  Judge  in  the  presence  of  such  person  or 
persons  is  to  be  binding  upon  the  party  or  parties,  or  class,  so  represented. 

By  r.  32  (b),  in  any  other  case  in  which  an  heir-at-law,  or  customary  heir, 
or  any  next  of  kin,  or  a  class  shall  be  interested  in  any  proceedings,  the 
Court  or  Judge  may,  if,  having  regard  to  the  nature  and  extent  of  the  interest 
of  such  persons  or  any  of  them,  it  shall  appear  expedient  on  account  of  the 
difficulty  of  ascertaimng  such  persons,  or  m  order  to  save  expense,  appoint 
one  or  more  persons  to  represent  such  heir,  or  to  represent  all  or  any  of  such 
next  of  kin  or  class,  and  uie  judgment  or  order  of  the  Court  or  Judge  in  the 
presence  of  the  persons  so  appointed  shall  be  binding  upon  tiie  persons  so 
represented. 
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An  order  was  made  under  this  rule  in  Re  PeppiU,  Chester  v.  PkillipSy  4  Ch. 
D.  230,  sup.  p.  1569. 

As  to  the  efiPect  of  this  and  other  rules  ns  to  binding  absent  parties,  see 
May  V.  Newton,  34  Gh.  D.  347. 

MEANING  OF  PARTICULAR  EXPRESSIONS. 

CAf7drtf» means  "legitimate"  children:  Jarm.  vol.  ii.  217;  Wms.  Exora. 
941  e^  seq, ;  unless  there  is  a  clear  indication  to  the  contrary :  Re  Bolton  ^ 
Brotun  v.  B,,  31  Ch.  D.  542,  0.  A.;  Re  Haseldine,  Grange  v.  Sturdy,  31  Ch.  D. 
511,  C.  A. ;  Re  Lowe,  Danily  v.  PlaU,  61  L.  J.  Ch.  415 ;  40  W.  E.  475 ;  Re. 
Du  Bochet,  (1901)  2  Ch.  441 ;  so  strong  that  a  contrary  intention  cannot 
be  imputed  to  the  testator:  Megson  v.  nindle,  15  Ch.  D.  198,  C.  A. ;  and  see 
Re  Bronm,  Penrose  v.  Manning,  63  L.  T.  159;  WalshY.  Broiune,  62  L.  T.  899; 
Re  Du  Bochet,  sup, ;  and  it  is  not  sufficient  that  the  illegitimate  child  is 
elsewhere  described  by  the  testator  as  his  nephew:  Re.  Hall,  Branston  v. 
Weightman,  35  Ch.  D.  551 ;  and  as  to  what  will  be  a  sufficient  indication,  see 
Re  HumfrieSy  Smith  v.  Millidge,  24  Ch.  D.  691 ;  Re  Bryon,  Drummond  v. 
Leigh,  30  Ch.  D.  110;  Re  Horner,  Eagleton  v.  ff.,  37  Ch.  D.  695;  Hill  v. 
CVooifc,  L.  E.  6  H.  L.  265;  Re  Walker,  W,  v.  LiUyens,  (1897)  2  Ch.  238 
(where  an  illegitimate  child  was  sufficiently  recognized  to  come  in  under 
gift  to  "  issue") ;  Re  Parker,  P.  v.  Oshome,  (1897)  2  Ch.  208;  Re  Harrison, 
H,  V.  HigsMi,  (1894)  1  Ch.  561 ;  Theobald,  259  et  seq. 

The  word  primarily  refers  only  to  the  issue  of  the  first  generation :  Jarm. 
vol.  ii.  147;  Clifford  v.  Koe,  5  App.  Ca.  447 ;  -ft«  Kirk,  Nicholson  v.  K,,  52 
L.  T.  346 ;  but  the  primary  meaning  may  .be  displaced  by  circumstances, 
and  the  word  converted  into  a  word  of  limitation  :  Clifford  v.  Koe,  sup, ;  or 
held  to  mean  grandchildren :  Re  Smith,  Lord  v.  Hayward,  35  Ch.  D.  558, 
distinguishing  Radcliffe  v.  Bucklei/,  10  Ves.  195. 

A  gift  to  reputed  iUegitimate  children  to  be  in  esse  at  the  death  of  a  testator 
is  valid :  Occleston  v.  Fullalove,  9  Ch,  147  ;  Re  Hastie's  Trusts,  35  Ch.  D.  728; 
Re  Goodwin'' s  Trust,  17  Eq.  345;  but  see  Re  Du  Bochet,  sup,;  but  this  does  not 
affect  the  rule  that  there  cannot  be  a  valid  gift  to  a  future  illegitimate  child 
described  solely  by  reference  to  its  jwitemitv :  Re  Bolton,  Brown  y,B,,SI  Ch.  D. 
542,  C.  A. ;  and  whether  an  illegitimate  child  en  ventre  can  take  as  a  reputed 
child,  quoere :  S,  C;  and  see  Re  Shaw,  Robinson  v.  S.,  (1894)  2  Ch.  573. 

A  gift  over  on  death  of  A.  (tenant  for  life)  without  leaving  children  is  not 
sufficient  to  create  a  gift  by  implication  to  the  children  :  Re  Rawlins*  Trusts, 
45  Ch.  D.  299,  C.  A. ;  8,  C„  nom.  Scale  v.  Rawlins,  (1892]  A.  C.  342,  H.  L. 

*'  Belatives  hereinbefore  named  "included  illegitimate  children  of  persons 
named  as  cousins:  Scale  Hayne  v.  Jodrell,  (1891)  A.  C.  304. 

As  to  the  period  when  a  class  of  children  taking  in  remainder  are  to  be 
ascertained,  see  Re  Milne,  Grant  v.  Heysham,  56  L.  J.  Ch.  543 ;  57  L.  T. 
828,  C.  A. ;  and  that,  in  the  case  of  a  gift  to  wife  and  children,  the  leaning 
of  the  Court  is  towards  the  construction  which  gives  a  life  interest  to  the  wife 
with  remainder  to  the  children,  see  Re  McVicker's  Contract,  25  L.  R.  Ir. 
307. 

*•  Coiwt/w."] — ** Second  cousins"  will  not  include  persons  who  have  not 
the  same  great-grandfather  or  great-grandmother  as  the  propositus,  unless 
there  is  a  special  indication  of  intention  :  Re  Parker,  Bentham  v.  Wilson,  15 
Ch.  D.  528 ;  but  may  include  first  cousins  once  removed,  if  there  are  no 
second  cousins :  Re  Bonner,  Tucker  v.  Good,  19  Ch.  D.  201 ;  Wilks  v.  Bannister, 
30  Ch.  D.  512 ;  and  as  to  the  meaning  of  **  the  nearest  and  most  deserving 
male  cousins,  and  a  regular  Power  of  the  family,"  see  Power  v.  Quealy,  4 
L.  R.  Ir.  20. 

"  Descendants  "  is  less  flexible  than  '*  issue,"  and  requires  a  stronger  con- 
text to  confine  it  to  children :  Ralph  v.  Carrick,  11  Ch.  D.  873,  C.  A. 

Family, "] — ^The  primary  meaning  of  **  family"  is  children  :  Pigg  v.  Clarke, 
3  Ch.  D.  672;  Burt  v.  Hellyar,  14  Eq.  160;  but  a  power  to  appoint  among 
"family  or  next  of  kin"  included  all  relatives :  Snmo  v.  Teed,  9  Eq.  622; 
and  under  a  power  to  appoint  among  a  ** family"  an  illegitimate  child 
recognized  as  a  child  may  oe  included :  Humble  v.  Bowman,  47  L.  J.  Ch.  62, 
disapproving  Freeland  v.  Pearson,  3  Eq.  658;  and  as  to  the  meaning  of 
"  family,"  see  2  Jarm.  96 ;  SinnoU  v.  Walsh,  3  L.  R.  Ir.  12. 
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Heirs,'] — "Heirs"  may  have  a  twofold  meaning — ^viz.,  heir-at-law  as  to 
real  estate  and  next  of  lun  as  to  personalty — if  there  is  enough  to  show  that 
the  testator  did  not  intend  it  to  haye  its  technical  meaning :  Keayy,  Boulton, 
25  Ch.  D.  212  ;    IVin^M  v.  IF.,  9  Ch.  D.  658. 

But  where  both  realty  and  personalty  were  given  to  testator's  "  l^al  heirs 
and  theirs  for  ever,"  the  heiresses  took  all  as  residue :  In  ike  Goods  of  Dixoh, 
4  P.  D.  81. 

Personalty  given  direct  to  '*  the  heirs  and  assigns  "  of  a  deoeaaed  person 
went  to  his  statutory  next  of  kin :  Re  Newton^  4  £q.  171 ;  and  *'  heirs  of  the 
body  "  of  A.  meant  such  of  the  next  of  kin  of  A.  as  were  descended  from 
her :  Re  Jtaffreson^  2  E(}.  276 ;  but  the  use  of  the  word  **  heirs,"  &&,  as  to 
personalty  as  words  of  hmitation  will  not  prevent  lapse  :  AppkUm  y.  Rowley, 
8  Eq.  139. 

*'  Heirs,"  as  a  word  of  substitution  as  to  personalty,  means  thoee  taking 
und  'r  the  Statutes  of  Distribution :  Doody  v.  •  Htggins,  2  £.  &  J.  729 ;  Re 
Philps,  7  Eq.  151 ;  Parsons  y.  P.,  8  Eq.  260 ;  Finlason  y.  TaUodc^  9  Eq.  258 ; 
Re  SUevens,  15  Eq.  110. 

For  an  instanc  •  of  the  ^neral  rule  that  the  '*  heir  "  ("  right  heir  male  ") 
of  a  person  named  in  a  will  must  be  ascertained  as  soon  as  possible,  see  Re 
Grayson,  48  L.  J.  Ch.  354  ;  40  L.  T.  98 ;  27  W.  B.  534. 

Under  a  gift  of  realty  to  the  right  heirs  of  a  stranger,  the  heirs  take  at^ 
joint  tenants  as  persotios  desiy nates :  Berens  y .  Fellows,  56  L.  T.  391 ;  35  W.  B. 
356. 

As  to  the  effect  of  a  devise  to  A.  '*  for  his  life  and  the  life  of  his  heir,"  see 
Re  Amos,  Carrier  v.  PHce,  (1891)  3  Ch.  159. 

"  Husband,*^  **  IFi/c."] — Under  a  gift  on  death  of  a  daughter  to  any  husband 
with  whom  she  might  mtermarry,  if  he  should  survive  her.  a  divorced 
husband  was  held  to  take :  Re  BuUmore,  B,  v.  Wynter,  22  Ch.  D.  619 ;  but 
see  Re  Morrieson,  Hitchins  v.  3f.,  40  Ch.  D.  30,  disapproving  ReBidlmore,  and 
holding  that  a  divorced  woman  could  not  take  property  given  after  her  former 
husband's  death  to  his  *<  wife  "  ;  and  see  Wms.  Ex.  9th  ed.  952, 989. 

For  a  case  in  which  a  gift  to  the  '*  wife  "  of  a  married  man  for  life  was 
held  to  extend  to  an  after- taken  wife,  see  Re  Drew,  (1899)  1  Ch.  336. 

As  to  husband  and  wife  taking  separately  under  a  gift  to  a  class  including 
them,  see  Re  Gtte,  W.  N.  (92)  88,  132 ;  61  L.  J.  Ch.  510 ;  40  W.  B.  555 ;  67 
L.  T.  823. 

" Nephews**  and  **  Nieces**  will  not,  in  the  absence  of  dear  indication, 
include  those  by  marriage :  Merrill  v.  Morton,  17  Ch.  D.  382 ;  and  see  Re  Gue, 
tup, 

**  Repreaves,  Exora,  <t'c."]— Under  a  gift  to  the  "exors,  admors,  and  assigns  " 
of  a  deceased  person  {Morris  v.  Howes,  4  Ha.  599);  or  to  his  **exors  and 
admors"  {Mackenzie  v.  M,,  3  Mac.  &  G.  559);  or  to  his  ** legal  pers.  re- 
presves"  {Re  Grytls,  6  Eq.  589;  Smith  v.  Barneby,  2  Coll.  728) ;  or  "legal 
represves "  ( riiiflf  V.  W.,  24  W.  B.  878);  or  "represyes"  (Re  Crawjord,  2 
Drew.  230) ;  or  to  his  **cxors  or  executrix"  {Trethewy  v.  Helyar,  4  Ch.  D. 
53),  the  property  bequeathed  will,  in  general,  become  part  of  his  residuary 
estate  if  he  left  a  will,  or  be  distributiuble  under  the  Statute  of  Distribution 
if  he  left  no  will ;  and  so  where  a  testatrix,  subsequently  to  the  execution  of 
her  will,  filled  up  a  nomination  form  of  money  in  Post  Office  Sayings  Bank 
in  favour  of  her  exor :  Re  Read,  Turner  v.  R,,  75  L.  T.  295. 

But  sometimes  next  of  kin  take  under  such  gift :  see  2  Jarm.  957 ;  Wms. 
Ex.  9th  ed.  996 ;  Stockdale  y.  Nicholson,  4  Eq.  359 ;  Re  Thompson,  Machell  y. 
Newman,  65  L.  T.  85. 

For  similar  cases  under  settlements,  see  8t,  John*s  Coll.  y.  Effingham  ;  and 
Re  Best,  22  W.  B.  125,  599;  L.  B.  18  Eq.  686;  Briggs  y.  Upton,  7  Ch. 
376. 

A  gift  to  D.  for  Hfe,  and  at  his  decease  to  his  pers.  represyes,  was  a  gift  to 
D.  absolutely :  Alger  v.  ParroU,  3  Eq.  328. 

Survivor,'] — **  Survivor"  is  primd  facie  to  be  read  in  its  strict  sense  of 
longest  liver :  Re  Roper,  Morrell  v.  Gissing,  41  Ch.  D.  409 ;  following  Maden 
y.  Taylor,  45  L.  J.  Ch.  569 ;  Davidson  v.  Kimpton,  18  Ch.  D.  213.  in  prefer- 
ence to  Re  Mortimer,  66  L.  J.  Ch.  414;  Askew  y.  A,,  57  L.  J.  Ch.  629;  58 
L.  T.  472;  36  W.  B.  620.. 
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And  the  mere  fact  that  the  shares  of  children  are  settled  is  not  sufficient  to 
show  that  **  survivors  *'  is  to  be  read  out  of  its  natural  sense,  so  as  to  benefit 
the  surviving  issue  of  children  who  do  not  survive:  lie  Benny  B,  v.  -B.,  29 
Ch.  D.  839,  C.  A. ;  in  the  absence  of  a  general  gift  over  on  death  and  failure 
,of  issue  of  all  the  children :  Me  Homer ^  Pomfret  v.  Grahamy  19  Ch.  D.  186; 
doubting  Re  Walker ^  Church  v.  Tyacke^  12  Ch.  D.  205  ;  or  a  gift  over,  in  the 
event  of  any  tenant  for  life  dying  without  children,  to  the  surviving  tenants 
for  life  and  their  respective  children,  in  the  same  manner  as  their  original 
shares :  Re  Bowman^  Re  Lay,  Whytehead  v.  BoultoHy  41  Ch.  D.  625 ;  but  see 
EarHion  v.  H,y  (1901)  2  Ch.  136;  Re  Bilham,  (1901)  2  Ch.  169. 

**  Unmarri-e4"  meajiB, primd  faciei  ** never  naving  been  married":  DaU 
rymple  v.  Hall,  16  Ch,  D.  715 ;  Re  Sergeant^  Meriena  v.  Walley,  26  Ch.  D. 
675  ;  Re  Chant,  (1900)  2  Ch.  345  ;  aecus,  **  if  then  sole  and  unmarried  " :  Re 
Zfenngham^B  TruaU,  24  Ch.  D.  703 ;  or  *'  if  he  shall  die  unmarried  and  with- 
out leaving  a  child  " :  Re  Chant,  sup, ;  and  see  Re  King,  Salisbury  v.  Ridhy, 
W.  N.  (90)  105 ;  62  L.  T.  789 ;  Wms.  Ex.  9th  ed.  952. 

NEXT  OF  KIN. 

In  construing  wills,  the  expressions  **  nearest  of  kin,"  "  nearest  of  blood," 
and  '*  next  of  kin  "  are  synonjrmous,  and  to  be  ascertained  by  the  rules  of 
civil  law,  so  as  to  include  the  nearest  of  kin  only,  and  not  the  persons  who 
would  be  entitled  6UX>ording  to  the  Statute  of  Distribution:  Withy  v.  Mangles, 
10  CI.  &  F.  215 ;  8  Jur.  69;  Cooper  y,  Denison,  13  Sim.  290;  Elmsleyy,  Young, 
2  My.  &  K.  82,  780  ;  Avison  v.  Simpson,  Joh.  43  ;  5  Jur.  N.  S.  694  ;  2  Jarm. 
W.  926,  957 ;  and  where  the  gift  was  to  **  the  next  of  kin  in  blood  according 
to  the  statutes,  and  in  the  manner  in  which  the  same  would  have  been 
distributed  if  the  testator  had  died  intestate,"  his  widow  was  excluded: 
Re  Fitzgerald,  68  L.  J.  Ch.  662;  61  L.  T.  221;  37  W.  E.  653;  W.  N. 
(89^  91. 

Any  reference  to  the  statute  is,  however,  sufficient :  Bidlock  v.  Doivnee, 
9  H.  L.  C.  1 ;  Re  Ranking,  6  Eq.  601 ;  Wms.  Ex.  9th  ed.  983 ;  and  then  the 
statutes  regulate  the  interests  as  well  as  the  persons  to  take :  S,  C, ;  Morti" 
more  v.  Sluter,  25  W.  R.  646 ;  Lums  v.  Bnmdreth,  28  Beav.  278.  But  the 
addition  of  '* as  if  she  had  died  unmarried  "  was  not  sufficient:  Halton  v. 
Foster,  3  Ch.  505 ;  Lwas  v.  Brandreth,  28  Beav.  279. 

On  the  other  hand,  a  judgment  or  order  directing  an  inquiry  for  **  next  of 
kin  "  means  the  next  of  kin  under  the  statutes,  though  not  so  mentioned, 
unless  a  contrary  intention  is  expressed  or  shown  from  the  pleadings :  see 
Brandon  v.  jB.,  3  Swa.  318  ;  S.  C,  on  rehearing,  4  W.  B.  633,  n. ;  Elmsley  v. 
Young,  2  My.  &  K.  787. 

Where  "  pers.  represves,"  in  a  will,  were  referred  to  in  the  codicil  as 
'*  relations  and  next  of  kin,"  the  next  of  kin  tmder  the  statutes  took:  Re 
Grylls,  6  Eq.  589  ;  2  Jarm.  957. 

The  decision  of  the  Probate  Court  as  to  who  are  next  of  kin  is  conclusive 
in  a  suit  between  the  same  parties  for  admon :  Barrs  v.  Jackson,  1  Ph. 
682  ;  1  Y.  &  C.  C.  585 ;  and  see  Bouchier  v.  Taylor,  4  Bro.  P.  C.  708 ;  Boyse 
V.  Coldough,  I  K.  &  J.  134  ;  but  not  on  a  point  of  construction :  Hastings  v. 
Hane,  6  Sim.  67. 

As  to  **  nearest  of  kin  to  myself  in  the  male  line,"  see  Boys  v.  Bradley, 
4  D.  M.  &  a.  62 ;  Re  Chapman,  Ellick  v.  Cox,  49  L.  T.  673  ;  32  W.  B.  424 ; 
and  as  to  **  next  of  kin  in  blood  "  to  A.  in  case  she  had  died  intestate  and 
nnmarried :  Re  Gray,  Akers  v.  Sears,  (1896)  1  Ch.  802. 

A  power  to  appoint  among  **  relatives  "  not  being  exercised,  only  the  next 
of  kin  under  the  statutes  were  entitled :  Salmhnry  v.  Denton,  3  K.  &  J.  529 ; 
as  to  **  relations,"  see  Lees  v.  Massey,  3  D.  F.  &  J.  113 ;  9  W.  R.  425  ;  Wms. 
Exors.  1352  et  seq, ;  and  that  the  presumption  is  that  the  half-blood  are 
included,  see  Re  Reed,  57  L.  J.  Ch.  790 ;  36  W.  B.  682 ;  and  see  Seale 
Eayne  Y,  Jodrell,  (1891)  A.  C.  304;  S.  C,  44  Ch.  D.  590,  C.  A. ;  whero 
**  relatives  named  was  held  in  the  case  to  include  relatives  by  affinity  and 
illegitimate. 

For  a  review  of  the  cases  when  persons  taking  as  next  of  kin  after  a  life 
interest  are  to  be  ascertained,  see  Wharton  v.  Barker,  4  K.  &  J.  483  ;  6  W. 
R.  634 ;  and  see  Lees  v.  Massey,  3  D.  F.  &  J.  113 ;  Re  Morley,  25  W.  R.  825 ; 
Mortimore  v.  Jlf.,  4  App.  Ca.  448 ;  5.  C,  7  Ch.  D.  332  ;  Sturge  to  G.  W.  Ry. 
Co.,  19  Ch.  D.  444 ;    Clarke  v.  Hayne,  42  Ch.  D.  529  (not  following  Re 
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Ainsivorth,  Druiti  v.  Seaward,  31  Ch.  D.  234;  and  Re  Bradley ,  Brown  ▼• 
CotlreU,  58  L.  T.  631) ;  UDder  a  gift  **  after  the  death  of  A."  to  the  testator's 
next  of  kin,  A.  takes  a  life  estate  by  implication ;  secusj  where  the  grift  is  to 
l)prsons  who  happen  to  be  some  of  the  next  of  kin :  Re  Springfield,  Chamberlin 
V.  »S.,  (1894)  3  Ch.  603. 

Presumptive  next  of  kin  of  a  tenant  for  life  need  not  be  parties  on  account 
of  an  ultimate  limitation  to  them :  Fowler  v.  James^  1  Ph.  803  (overruling 
Wardle  v.  Ifargreaves,  6  Jur.  478) ;  and  see  Clowes  v.  Hilliard,  4  Ch.  D.  413, 
et  8Hp,  p.  1477. 

The  A.  G.  as  a  party  to  the  suit  did  not  represent  an  illegitimate  intestate, 
so  as  to  dispense  with  an  admor :  Bell  v.  Alexandtr,  6  Ha.  543. 

Personalty  was  transferred  to  an  admor  appointed  so  long  as  the  next  of 
kin  remained  of  unsound  mind :  Exp.  Evelyn ,  2  My.  &  K.  3. 

If  a  gift  of  a  portion  of  residue  fails,  it  goe-*  to  the  next  of  kin,  not  to  the 
residuary  legatee :  Lloyd  y,  L,^4i  Beav.  231 ;  Skrymsher  v.  Northcote,  1  Sw.  566 ; 
1  Wils.  Ch.  248 ;  Green  v.  Pertwee,  5  Ha.  249 ;  10  Jur.  538 ;  unless  there  is  a  gift 
over  showing  a  contrary  intention :  Re  Parker  y  Stephenson  v.  P. ,  (1901)  1  Ch.  408 ; 
or  the  amount  is  unascertained :  Petre  v.  P. ,  14  Beav.  199 ;  />e  Lisle  v.  Hodges^ 
17  £q.  440 ;  and  so  in  the  case  of  a  legacy  given  out  of  a  shar  >  of  residue  : 
Lloyd  v.  L,,  4  Beav.  231  ;  but  see  ReJndkin,  25  Ch.  D.  743,  749;  and  next  of 
kin  cannot  be  excluded  from  undisposed  of  residue  by  negative  words :  Johu' 
son  V.  «A.,  4  Beav.  318 ;  nor  the  heir-at-law  as  to  realty  to  be  converted : 
Fitch  V.  Weber,  6  Ua.  145 ;  and  next  of  kin  stand  in  like  position  as  to 
personalty  with  the  heir  as  to  realty,  and  must  be  equally  displaced  as  to 
title :  Underwood  v.  Wing,  4  D.  M.  &  G.  633,  658,  659 ;  and  see  Re  Green, 
1  Eq.  288.  ^  ^      • 

If  there  are  no  next  of  kin,  one  moiety  (not  being  le.^s  than  500/.,  see 
Intestates'  Estates  Act,  1890,  53  &  54  V.  c.  29)  goes  to  the  widow,  the  other 
to  the  Ci-own :  Cave  v.  Roberts,  8  Sim.  214 ;  Weatherall  v.  Thornburgh,  Form  6, 
inf.  Sect.  XXV.,  p.  1651 ;  and  see  Taylor  v.  Ilaygarthy  14  Sim.  8;  Re  Bond, 
Panes  v.  A.  O.,  (1901)  1  Ch.  15. 

The  Court  would  not  advance  part  of  the  fund  to  enable  parties  to  try  an 
issue  as  to  next  of  kin :  Nye  v.  Maule,  4  My.  &  C.  342  ;  Johnston  v.  Todd,  3 
Beav.  218 ;  but  in  Gregg  v.  Taylor,  4  Russ.  279,  and  Coombs  v.  Brooks,  3 
D.  &  S.  452,  advances  were  made  on  security  boin^  given. 

An  advance  to  defray  the  expense  of  examinmg  witnesses  abroad  was 
refused :  Ptck  v.  Beechey,  2  Sim.  40. 

As  to  the  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10,  made  perpetual  hy 
1  Jac.  2,  c.  17,  s.  7),  see  Wms.  Exors.  9th  ed.  1352  et  seq,  ;  Wms.  Pers.  Prop. 
396;  13th  ed.  471 ;  Theobald,  306,  307.  And  that  the  division  of  personal 
estate  among  descendants  of  the  intestate  is  always  per  stirpes,  see  Re 
Natt,  Walker  v.  Gammage,  37  Ch.  D.  517. 

The  Intestates  Act,  1890,  (53  &  54  V.  c.  29),  does  not  apply  to  cases  of 
partial  intestacy :  Re  Twigg,  T,  v.  Black,  (1892)  1  Ch.  679 ;  dower  of  intes- 
tate's widow  is  subject  to  abatement  in  respect  of  her  charge  imder  the  Act : 
Re  Charriere,  (1896)  1  Ch.  912. 

And  as  to  the  law  of  inheritance,  see  Moore  y.  Simkin,  31  Ch.  D.  95 ;  Re 
Douglas,  Wood  v.  i>.,  28  Ch.  D.  327. 

CX)8T8— CLASS  INQUIRIES  AND  NEXT  OF  KIN. 

In  general  all  the  parties  in  the  same  interest  can  only  get  one  set  of  costs 
between  them,  and  should  not  appear  separately :  Re  Taylor,  Daubney  v. 
Leake,  1  Eq.  495;  Armstrong  v.  A,,  12  Eq.  614;  Stevenson  v.  Abington,  11 
W.  R.  936 ;  8  Jur.  N.  S.  811 ;  6  L.  T.  345 ;  and  see  Joseph  v.  Goode,  23  W.  B. 
225,  et  sup.  pp.  1518,  1519. 

But  in  special  cases  the  costs  of  each  next  of  kin  succeeding  in  his  claim 
may  be  allowed  :  Bland  y.  Danidl,  W.  N.  (67)  169. 

A  residue  being  divisible  among  classes,  the  costs  of  ascertaining  them 
were  payable  out  of  the  whole  residue  before  any  apportionment :  Re  Reeve, 
4  Ch.  D.  841;  but  those  of  the  members  of  a  class  from  the  share  of  the 
class :  Shuttleworth  v.  Hotoarth,  Cr.  &  Ph.  228  ;  as  to  what  such  costs  include, 
see  lb,  232 ;  and  see  S,  (7.,  4  My.  &  C.  492 ;  Eyre  v.  Marsden,  Hutchinson  v. 
Freeman,  lb.  231,  490;  et  sup.  pp.  1515,  1516. 

Although  a  legacy  had  been  carried  to  the  separate  account  of  a  class  of 
next  of  kin,  the  costs  of  ascertaining  the  class  were  made  a  charge  on  the 
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general  estate:  Bugdale  v.  Z>.,  12  Beav.  247;  and  see  Doody  w.  Higgine, 
9  Ha.  xxxii. ;  Shuttleworth  v.  Howarth,  8vp, 

Though  Plt*8  and  Deft*s  claim  as  next  of  kin  was  displaced,  they  "were 
allowed  their  costs  from  the  fund :  v,  sup.  p.  1516. 

On  bill  by  next  of  kin,  the  residue  failinp:,  the  exor  only  was  allowed  his 
costs  out  of  specific  legacies  :  Newhegin  v.  BfUy  23  Beav.  386. 

Next  of  kin,  not  paiiies,  appearing  on  further  directions,  were  entitled  to 
the  same  costs  as  those  made  parties :  Jlutchhiami  v.  Freeman ^  4  My.  &  C. 
490 ;  Bennett  v.  Wood^  7  Sim.  522  ;  and  so  as  to  a  numerous  class  of  legatees : 
Shuttleworth  v.  ffowarth,  4  My.  &  C.  492,  496 ;  8.  C,  sup,  p.  1513 ;  and  so 
under  0.  xvi,  40,  where  parties  are  serveid  with  the  judgment  or  order,  and 
haye  liberty  to  attend  the  proceedings. 


ABSENT  PARTIES. 

As  to  sustaining  a  suit  in  the  absence  of  some  of  a  class,  see  0.  xvi, 
33—40. 

By  O.  LV,  35,  on  hearing  the  summons  to  proceed  in  Chambers,  the  Judge 
may  dispense  with  service  of  the  judgment  or  order  on  absent  parties,  or 
direct  substituted  service,  or  notice  by  advertisement,  or  otherwise. 

It  is  not  necessary  to  direct  class  inquiries,  with  a  view  to  parties  only,  in 
cases  within  O.  xvi,  33 — 39,  because  one  of  the  class  is  sufficient  for  the 
piuposes  of  the  judgment ;  and  by  r.  4,  and  O.  LV,  33,  they  are  to  be  served 
with  notice  of  the  judgment  before  the  accounts  and  inquiries  are  prosecuted ; 
but  where  they  are  to  participate  in  any  distiibution  of  the  estate,  they 
should  be  ascertained  by  formal  inquiries  and  certificate  on  which  the  Court 
may  act. 

By  O.  XVI,  46,  the  Court  or  Judge  may  proceed  in  the  absence  of  a 
represve,  or  appoint  one  for  the  purposes  of  the  cause  or  matter,  on  such 
notice,  if  any,  as  it  thinks  fit ;  but  the  Court  will  not  order  payment  to  such 
a  represve.    And  see  Chap.  IX.,  *'  Change  of  Parties,"  sup.  p.  121. 

To  adjudicate  on  the  rights  of  the  next  of  kin  as  a  class,  it  was  enough  if 
some  only  of  them  were  parties:  Caldecott  v.  C,  Cr.  &  Ph.  183;  Topham  v. 
Lighthody,  4  Ha.  812.     See  now  0.  XVI,  32,  sup,  p.  1572. 


Section  XIX. — ^Domicilb  and  Lex  Loci. 

1.  Inquiry  as  to  Domicile-- Effect  of  Bequest — Next  of  Kin, 

'*  1.  An  inquiry  where  the  testator  was  domiciled  at  the  time  of 
making  his  will,  and  from  thence  up  to  and  at  the  time  of  his  death ; 
2.  And  in  case  it  shall  appear  that  the  testator's  domicile  was  other 
than  Anglo-Indian  or  English,  then  an  inquiry  whether,  according  to 
the  law  of  the  country  of  the  testator's  domicile  at  the  time  of  his 
death,  the  bequests  and  directions  contained  in  the  testator's  will  are 
wholly,  or  to  any  and  what  extent,  valid,  and  what  is  the  legal  effect 
thereof,  and  in  case  the  testator  shall,  according  to  such  last-mentioned 
law,  have  died  to  any  extent  intestate,  who  are  the  persons  according 
to  such  law  entitled  to  the  personal  estate  of  which  he  may  have  died 
80  intestate ;  3.  An  inquiry  who  were  the  next  of  kin  of  the  testator 
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living  at  the  time  of  his  death  according  to  the  laws  of  England, 
Scotland,  and  Jersey  respectively,  and  whether  any  of  such  next  of 
kin  have  since  died,  and  if  so,  who  are  their  respective  legal  pera. 
represves."— -HiiWantf  v.  £ck/ord,  Y.-CW.,  8  July,  1865,  A.  1418; 
S,  a,  8  Eq.  631. 

For  inquiries  as  to  teatator's  domicile,  and  whether  exor  abroad  was  duly 
appointed,  and  whether  direction  by  will  to  remit  assets  to  him  was  valid 
lege  foct\  and  as  to  parties  and  the  represves  by  the  law  of  domicile  of  any 
parties  deceased,  see  Weatherby  v.  St.  Giorgio^  2  Ha.  630. 

For  ortlers  sending  cases  for  the  opinion  of  foreign  Courts,  r.  sup.  Vol.  L 
pp.  845,  846. 


2.  Inquiry  as  to  Domicile^  and  Property ^  and  Effect  of  Will. 

"  An  inquiry  where  the  testator  was  domiciled  at  the  (time  of  making 
his  will,  and  at  the)  time  of  his  death  ;  An  inquiry  of  what  the  testator's 
property  in  Italy  consisted,  and  whether  the  testator's  will  was  sufficient 
to  pass  any  and  what  part  of  such  property,  and  to  whom." — Dunn  v. 
Tatnall,  M.  E.,  31  March,  1835,  A.  522. 


3.  Accounts  against  Administrators  here  and  in  Australia — Inquiries 

as  to  Domicile  and  Next  of  Kin. 

1.  Account  of  personalty  of  W.,  deceased,  the  intestate,  "  come  to 
the  hands  of  the  Pit  as  the  admor  in  the  colony  of  New  South  Wales, 
Australia,  or  to  the  hands  of  the  Deft  H.  as  administratrix  in  England, 
of  the  efEects  of  the  intestate ;"  2.  Inquiry  what  personal  estate  out- 
standing ;  '*  3.  An  inquiry  whether  the  intestate  was  domiciled  at  the 
time  of  his  death  in  England  or  Australia ;  4.  And  if  the  intestate  was 
domiciled  in  England" — Inquiry  (Form  1,  p.  1465)  for  statutory  next 
of  kin ;  ''5.  And  if  the  intestate  was  domiciled  in  Australia  at  the 
time  of  his  death,  an  inquiiy  who,  according  to  the  law  of  the  colony 
or  place  where  he  was  domiciled,  were  his  next  of  kin  living  at  his 
death,  and  whether  any  of  them  are  since  dead,  and  if  so,  who  are 
their  legal  pers.  represves  respectively." — Sladen  v.  Whitttng,  V.-O.  W., 
28  April,  1860,  B.  997. 


4.  Inquiry  as  to  Residuary  Legatee^  lier  Domicile^  and  Next  of  Kin, 

*'  An  inquiry  whether  8.,  the  residuary  legatee  named  in  the  will  of 
the  testatrix,  is  living  or  dead ;  and  if  dead,  who  are  her  legal  pers. 
represves ;  And  if  the  said  S.  be  dead,  where  she  was  domiciled  at  the 
time  of  her  death ;  and  who  at  the  time  of  her  death  were  her  next  of 
kin  according  to  the  law  of  the  place  of  her  domicile  at  the  time  of  her 
death ;  And  if  any  of  them  are  dead,  who  are  their  respective  legal 
pers.  represves." — Godsman  v.  Nattrass^  V.-O.  8.,  3  July,  1860, 
A.  1394. 
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5.  Inquiry  as  to  Persons  entitled^  under  a  Oift  to  HeivSy  by  the  Law 

of  France. 

An  inquiry  who  by  the  laws  of  France  were  the  persons  interested 
and  described  in  the  will  of  H.  in  &c.,  as  his  paternal  and  maternal 
heirs,  entitled  to  share  in  the  succession,  living  at  his  decease,  and 
whether  such  persons  are  living  or  dead,  and  if  any  of  them  have  died, 
who  are  or  is  entitled  to  their  or  his  personal  property ;  Accounts  of 
receipts  in  respect  of  testator's  share  of  legacy  and  residue  and  interest 
by  his  admor  in  India ;  And  accounts  of  personal  estate  &c. — Lardin  v 
Binny,  V.-C.  W.,  16  Dec.  1843,  B.  298. 

For  inquiry  who  was  entitled  according  to  the  law  of  Scotland  to  a  herit- 
able bond,  such  inquiry  to  be  on  notice  to  the  Lord  Advocate,  see  Storty  v. 
Scoitney,  M.  R.,  24  Dec.  1799,  B.  366. 

For  mquiry  whether  by  the  law  of  Scotland  the  Scotch  descended  heritable 
estate  was  liable  to  the  payment  of  any,  and  which,  of  the  debts  of  the  testa- 
tor (who  died  domiciled  in  England),  and  if  it  were  so,  whether  by  that  law 
it  was  liable  primarily  or  in  exoneration  of  the  personal  estate,  havmg  regard 
to  the  fact  that  the  pecuniary  legatees  would  be  wholly  or  partly  unpaid  if  it 
were  not  so  applied,  see  Barrtson  v.  H„  L.  R.  8  Ch.  342. 

And  for  inquiry  as  to  the  law  of  Scotland,  see  Campbell  v.  Houlditch, 
V.-O.  E.,  19  Dec.  1820,  A.  594. 

As  to  heritable  security,  see  31  &  32  Y.  c.  101  (Titles,  Scotland) ;  32  &  33 
y.  c.  116  (Heritable  Securities,  Scotland). 


6.  Scotch  Domicile — Inquiries  as  to  Bights  of  Widow  and  Children, 

'*  Declabe  that  the  domicile  of  the  testator  on  the  18th  June,  1862, 
the  date  of  the  birth  of  the  Deft  D.,  and  on  the  13th  August,  1863, 
the  date  of  the  testator's  marriage  with  the  Pit  E.,  and  thenceforth 
down  to  the  time  of  his  death,  was  in  that  part  of  the  Kingdom  of 
Great  Britain  called  Scotland;  And  that  the  Pit  E.,  the  widow  of  the 
testator,  is  entitled  to  elect  between  her  rights  in  his  estate  as  the 
widow  of  a  domiciled  Scotchman  and  those  under  the  testator's  English 
will;"  Usual  admon  accounts  with  a  class  inquiry;  '^7.  An  inquiry 
who  was  the  heir-at-law  of  the  testator  according  to  the  law  of  ScoUand 
and  the  law  of  England  respectively  at  the  time  of  his  death ;"  8.  In- 
quiry as  to  maintenance ;  '*  9.  An  inquiry  what  the  testator's  heritable 
property  in  Scotland  consisted  of  at  the  time  of  his  death,  and  whether 
the  testator  died  intestate  as  to  any  or  what  part  thereof,  and  if  he  died 
intestate,  on  whom  the  same  devolved,  and  whether  the  same  was  or 
was  not  subject  to  any  and  what  claim  on  behalf  of  the  testator's 
widow  to  tierce,  and  what  are  the  respective  rights  and  liabilities  of 
the  person  or  persons  on  whom  the  same  devolved,  and  of  the  testator's 
widow  respectively,  both  as  ag^nst  the  persons  claiming  under  the 
testator's  will  and  as  against  such  of  the  testator's  children  as  are 
entitled  to  legitim,  and  what  were  the  respective  values  of  such  pro 
perty,  or  of  such  parts  thereof  as  are  imdisposed  of  by  the  testator." 
InqTuries  as  to  real  estate  in  England  and  as  to  specific  bequests ; 
'^  12.  An  inquiry  what  at  the  time  of  the  testator's  death  was  the  value 
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of  Us  moveable  estate  in  England  or  elsewhere,  other  than  his  specifi- 
cally bequeathed  estates ;  13.  An  inquiry  what  is  the  nature  and  extent 
of  the  right,  if  any,  of  the  testator's  widow  according  to  the  law  of 
Scotland  in  respect  of  her  jus  relic ta;  14.  An  inquiry  whether  the 
children  of  the  testator  are  entitled  according  to  the  law  of  Scotland 
both  to  the  benefits  given  them  by  the  will  and  also  to  their  leg^tim, 
and  what  is  the  nature  and  extent  of  the  right  to  legitim  of  such 
children,  and  in  case  they  are  not  so  entitled,  whether  it  will  be  for 
the  benefit  of  such  children  as  are  infants  to  approbate  or  reprobate 
the  provisions  of  the  said  will." — Direction  for  exors  to  transfer  funds 
into  Court. — Adjourn  &c. — [^Add  Lodgment  Schedules,  Nos.  1  and  2, 
Vol  l,y^Douglas  v.  2).,  V.-O.  W.,  17  July,  1871,  A.  2702  ;  S.  C, 
12  Eq.  617. 


7.  Inquiries  as  to  Real  Estates  in  Ceylon  of  a  Testator  domiciled 
in  England — General  Administration — Manager, 

Usual  admon  of  personalty ;  7.  Inquiry  as  to  getting  in  outstand- 
ing personal  estate  in  Ceylon — ^'  and  whether  the  same  ought  to  be 
sold,  and  whether  in  connection  with  the  estates  in  Ceylon  mentioned 
or  referred  to  in  the  testator's  will,  or  how  otherwise ;"  8,  9,  and  10. 
Inquiries  as  to  devised  realty  and  incumbrances  thereon,  and  heir-at- 
law  ;  '^  And  if  it  shall  appear  that  such  heir-at-law  or  other  the  person 
entitled  to  the  real  estate  of  the  testator  which  did  not  pass  by  his  will 
is  a  party  to  this  action.  Let  the  following  &c. ;"  11.  Inquiiy  as  to 
real  estate  other  than  any  real  estate  devised  by  his  will;  12.  Inquiry 
as  to  incumbrances;  13.  Account  of  rents  and  profits;  ^'And  Let 
the  following  &c. ;  14.  An  inquiry  what  was  the  testator's  estate  and 
interest  at  the  time  of  his  death  in  the  said  estates  in  Ceylon  mentioned 
or  referred  to  in  his  will,  and  whether  such  estates  or  any  of  them 
passed  by  his  will ;  and  if  it  shall  appear  that  cmy  of  such  estates  did 
not  pass  by  the  testator's  will,  15.  An  inquiry  who,  according  to  the 
law  of  the  district  in  which  such  estates  are  situate,  was  the  heir-at-law 
of  the  testator  at  the  time  of  his  death,  and  whether  such  heir  be  living 
or  dead,  and  if  dead  who,  by  devise,  descent,  or  otherwise,  is  entitled 
to  such  estates  of  the  testator  in  Ceylon  as  descended  to  such  heir-at- 
law  ;  16.  And  if  it  shall  appear  that  the  said  estates  in  Ceylon  passed 
by  the  said  will,  or  that  such  heir-at-law  or  other  the  person  entitled 
to  the  testator's  said  estates  in  Ceylon  is  a  party  to  this  action,  an 
inquiry  whether  the  said  estates  in  Ceylon  are  subject  to  any  and  what 
charges  or  incumbrances,  and  what  is  due  thereon  respectively;  17.  An 
inquiry  whether  the  same  estates  ought  to  be  sold,  or  how  the  same 
ought  to  be  dealt  with ;  18.  And  Let  a  proper  person  be  appointed  to 
manage  the  testator's  said  estates  in  Ceylon,  and  to  receive  the  rents, 
proceeds,  and  profits  thereof,  but  no  such  manager  is  to  be  appointed 
of  the  said  estates  in  Ceylon  which  did  not  pass  by  the  testator's  will, 
unless  or  until  the  heir-at-law  of  the  testator,  or  other  the  person 
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entitled  to  such  estate,  ia  a  party  to  this  action," — ^Adjourn  &c. — Re 
Gordon,  G,  v.  (?.,  M.  R.,  2  June,  1877,  A.  1805. 

For  decree  in  a  creditor's  suit  dismissing  the  heir-at-law  with  costs,  and 
directing  usual  accounts  and  inquiries  as  to  personalty  and  the  produce  or 
proceeds  of  any  real  estate  in  India,  see  Story  v.  Fri/f  1  Y.  &  0.  0.  608,  et 
sup,  p.  1419. 


8.  Accounts — Declarations  as  to  Real  Estates  in  Atistria  and  Hungary 
— Liability  for  Deterioration  in  nature  of  Waste  by  Tenant  for 
Life. 

IJpox  motion  &c.  by  counsel  for  the  Deft  A.  B.,  and  upon  hearing 
counsel  for  the  Pit  and  the  Deft  C.  D.,  Let  the  said  judgment,  dated 
&c.,  be  yaried,  and  as  varied  be  as  follows :  Let  the  following  accounts 
be  taken  &c. : — I.  An  account  of  all  sums  due  from  the  estate  of  the 
testator  to  the  Pit ;  2.  An  account  of  all  sums  due  from  the  Fit  to  the 
estate  of  the  testator,  and  the  balance  of  the  two  accounts  is  to  be 
certified;  And  at  the  request  of  the  Pit  by  his  counsel,  the  Master 
is,  at  the  expense  of  the  Fit,  to  certify  how  much  of  the  sums  included 
in  accounts  1  and  2  respectively  are  capital,  and  how  much  income ; 
And  for  the  purposes  of  taking  the  said  accounts.  Declare  that  the 
estate  of  the  testator  is  liable  for  the  amounts,  if  any,  for  which,  by 
the  laws  of  Austria  and  Hungary  respectively,  the  said  estate  or  the 
allodial  heirs  of  the  testator  is  or  are  liable  in  respect  of  deterioration 
of  the  estates  comprised  in  the  S.  fdei  comtnis  and  the  H.  fdei 
cotnmis  respectively ;  Let  Pit  be  at  liberty  to  take  such  proceedings  in 
the  Courts  of  Austria  and  Hungary  respectively  as  he  may  be  advised 
for  the  purpose  of  ascertaining  the  amoimts  of  any  such  liabilities ; 
And  for  the  purpose  of   taking  the   said   accounts,   Declare    that 
the    Deft  A.  S.,  as  the    legal  pers.  respresve    of   the    testator,   is 
entitled,  as  against  the  Fit,  to  any  sum  which  may  be  found  due 
to  the  testator's  estate  or  his  allodial  heirs  according  to  the  law  of 
Austria  for  ameliorations  in  respect  of  lands  and  estates  comprised 
in  the  8.   fdei  commis  and  the  B.  fidei  commis  respectively,   not 
exceeding  the  amount  which  may  be  found  due  from  his  estate  or 
his  allodial  heirs  in  respect  of  deterioration  in  re8x>ect  of  the  same 
lands  and  estates  respectively,  and  that  the  Deft  A.  S.,  as  the  legal 
pers.  represve  of  the  testator,  is  also  entitled,  as  against  the  Fit,  to 
any  sum  which  may  be  found  due  to  the  testator's  estate  or  his 
allodial  heirs  according  to  the  laws  of  Hungary  and  Croatia  for 
ameliorations  in  respect  of    lands  and  estates  comprised  in  the  H. 
fdei  commis,  not  exceeding  the  sum  which  may  be  found  due  from  his 
estate  or  his  allodial  heirs  in  respect  of  deteriorations  in  respect  of  tho 
same  lands  and  estates.    Liberty  to  Deft  A.  S.  to  take  proceedings  in 
the  Courts  of  Austria  and  Hungary  respectively,  to  ascertain  sums  due 
for  ameliorations ;  And  for  the  purpose  of  taking  the  said  account,  by 
consent  Declare  that  the  income  and  outgoings  of  the  estates  in  Austria, 
Hungary,  and  Croatia  are  apportionable  between  the  Pit  and  the  Deft 
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A.  8.  lor  the  current  half  year,  or  other  term,  including  the  25th  Aprils 
1883,  and  that  such  income  includes  produce,  wine,  tithe  obligations, 
rent,  and  coupons,  or  other  income  of  securities  belonging  to  the 
entailed  estates  or  Jidet  commissi,  and  of  deposits  in  savings  banks, 
and  that  such  outgoings  include  allowances  to  officials,  and  servants' 
salaries,  insurance,  taxes,  rates,  and  other  public  contributions,  interest 
and  instalments  on  mortgages  and  loans,  and  disbursements  for  sylvan 
economy.  But  the  foregoing  declarations  are  to  be  without  prejudice 
to  the  right,  if  any,  of  the  Deft  A.  S.  to  insist  either  in  Austria  or 
Hungary  to  claim  for  ameliorations  in  excess  of  deteriorations,  and 
also  to  the  right  of  either  party  to  raise  any  question  not  inconsistent 
with  the  said  declarations,  and  without  prejudice  to  the  power  of  the 
Judge  to  grant  liberty  to  take  any  further  or  other  proceedings  in 
Austria  or  Hungary ;  And  if  the  balance  of  the  said  accounts  shall  be 
certified  to  be  due  from  the  Fit  to  the  Deft  A.  S.,  and  the  Fit  by  his 
counsel  undertaking  to  pay  the  same,  Let  the  Fit  pay  to  the  Deft  A.  8. 
what  shall  be  certified  to  be  the  amount  of  such  balance,  but  if  the 
balance  of  the  said  accounts  is  certified  to  be  due  to  the  Fit  from  the 
estate  of  the  testator,  if  the  Deft  A.  S.  shall  admit  assets  of  the  testator, 
Let  the  Deft  A.  S.  pay  to  the  Fit  what  shall  be  certified  to  be  the 
amount  of  such  last-mentioned  balance,  but  in  default  of  such  last- 
mentioned  payment  being  made. — Usual  admon  judgment  of  real  and 
personal  estate  at  instance  of  a  creditor. — Liberty  to  Defts  to  advertise 
for  creditors,  and  to  pay  creditors  other  than  the  Fit  and  legatees. — 
Adjourn  further  consideration. — Re  Batthyanyj  Strattman  v.  B,,  Strait- 
man  v.  Walford,  C.  A.,  13  June,  1887,  A.  1015  ;  S,  C,  36  Ch.  Div.  269; 
9uh  nom,  Batthyany  v.  Wal/ord, 


NOTES. 

Domicile  and  Nationality  J] — For  a  definition  of  the  word  **  domicile,*'  and 
the  rules  for  determining  it,  see  Lord  v.  Calvin^  4  Drew.  366 ;  A.  G,  y,  FUz" 
geraldy  3  Drew.  610;  Story,  Confl.  §§  41,  43 ;  Phill.  Intemat.  Law,  vol.  iv. 
chap.  iv.  A.  tt  8eq. ;  Dicey,  Confl.  of  Laws,  727;  Forbes  v.  -P.,  Kay,  64; 
Hamilton  v.  Dallas,  1  Gh.  D.  267 ;  He  Craignish,  C.  v.  HewiU,  (1892) 
3  Ch.  180,  192. 

As  to  the  different  meanings  of  *'  residence  "  and ''  domicile,"  see  Wcdooi  v. 
Botfitld,  Kay,  634  ;  Sharjpe  v.  Crispin,  1  P.  &  M.  611. 

By  the  common  law,  a  person  bom  in  a  foreign  country  where  his  father 
is  in  the  military  service  of  the  British  Crown  is  not  a  British  subject :  De  Geer 
V.  Stone,  22  Ch.  D.  243. 

The  status  of  a  British  subject  is  not  extended  by  statute  beyond  the 
grandchildren  of  the  last  ancestor  bom  in  British  territory :  De  Geer  v.  Stone, 
sup. 

Acquisition,  Change,  and  Abandonment  of  Domicile,! — A  domidle  of  oiiein 
cannot  be  destroyed  by  the  will  of  the  person,  but  only  by  act  of  law,  and  it 
is  only  in  abeyance  when  a  domicile  of  choice  is  acquired :  Udny  v.  U,,  L.  B. 
1  Sc.  441. 

A  man  may  change  his  domicile  as  often  as  he  pleases,  but  not  his 
all  giance:   Udny  v.  (J,,  lb,  452  ;  Ilaldane  v.  Echford,  8  Eq.  631. 

The  onus  of  proving  a  change  of  domicile  of  origin  is  on  the  party  alleging 
it :  Bell  v.  Kennedy,  L.  R.  1  Sc.  307 ;  Lord  v.  Colvin,  4  Drew.  366 ;  6  Jur. 
N.S.  361 ;  Aikman  v.  ^.,  3  Macq.  864 ;  Lauderdale  Peerage  Case^  10  App.  Cas. 
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692 ;    and  eyery  presumptioii  is  to  be  made  in  favour  of  Buch  domicile : 

To  effect  a  change  of  domicile  it  is  suf&cient  that  there  has  been  a  change 
of  residence  of  a  permanent  character  voluntarily  assumed,  and  even  in  the 
case  of  domicile  of  origin^  the  stricter  view  that  there  must  have  been  intent 
tion  exuere  patriam  (see  Moorhouse  v.  Lord,  10  H.  L.  C.  272  ;  lie  Capdeuielle, 
2  H.  &  0.  272 ;  A.  U.  v.  Wahhtait,  3  lb.  374)  in  order  to  lose  the  domicile  of 
origin,  and  acquire  a  domicile  of  choice,  has  not  since  been  followed :  Udny  v. 
U.f  8up.;  Haldane  v.  Eckfordy  8  Eq.  631 ;  KingY.  Foxwell,  3  Ch.  D.  518;  but  mere 
temporary  residence  will  not  suffice :  Lauderdale  Peerage  Case,  10  App.  Ca. 
692,  758 ;  and  residence  alone,  however  long  continued,  is  insiifficicnt  with- 
out intention  of  choice :  Udny  v.  U,,  L.  R.  1  H.  L.  Sc.  441,  456 ;  lie  Patience j 
P.  V.  Main  J  29  Ch.  D.  976;  there  must  be  an  abandonment  of  the  domicile 
of  origin  et  animo  et  facto :  Lauderdale  Peerage  Case,  sup. ;  He  Marrett, 
Chalmers  v.  Wirtgfield,  36  Ch.  D.  400,  C.  A. ;  and  in  determining  whether 
there  is  the  animus  manendi  it  is  always  material  to  consider  where  a  man's 
wife  and  children  permanently  reside  and  his  establishment  is  kept  up :  Piatt 
V.  A.  G,  of  N.  8.  Wales,  3  App:  Ca.  336;  and  as  to  circumstances  sufficient 
to  show  the  animus  manendi,  see  Be  Patience,  P.  v.  Main,  29  Ch.  D.  976 ;  lie 
Craignish,  C.  v.  Hewitt,  (1892)  3  Ch.  180,  193  ;  and  see  as  to  domicile  of  origiu 
and  abandonment,  Aitchison  v.  Dixon,  10  Eq.  589 ;  Douglas  v.  D,,  12  Eq.  617  ; 
Brunei  v.  B.,  lb,  298 ;  Stevenson  v.  Masson,  17  Eq.  78 ;  Doucet  v.  Geogkegan, 
9  Ch.  D.  441 ;  Be  Craignish,  (1892)  3  Ch.  180,  189. 

As  to  an  English  peer  acquiring  French  domicile,  see  Hamilton  v.  Dallas, 
1  Ch.  D.  257  ;  Piatt  y.  A.  G.  for  N,  8.  Wales,  3  App.  Ca.  336. 

A  British  officer,  by  entering  into  the  Queen's  naval  or  military  service, 
does  not  thereby  lose  his  domicile  of  origin :  Exp,  Cunningham,  Be  Mitchell, 
13  Q.  B.  D.  418;  53  L.  J.  Ch.  1067  ;  Be  Macreight,  Paxton  v.  M.,  30  Ch.  D. 
165 ;  Ftlverton  v.  ¥.,  1  Sw.  &  Tr.  574 ;  Brown  v.  8m%th,  15  Beav.  344. 

As  to  Anglo-Indian  domicile,  see  Cockerell  v.  C,  2  Jur.  N.  S.  727  ;  Arnold 
y.  A.,  2  My.  &  0.  256 ;  Forbesv,  8teven,  10  Eq.  178 ;  Forbes  v.  F.,  Kay,  341 ; 
and  as  to  the  reason  for  the  anomaly  formerly  introduced  into  the  law  of 
domicile  by  the  earlier  cases  on  the  subject,  see  Exp,  Cunningham,  Re 
Mitchell,  sup.;  and  see  Urquhart  v.  ButterfM,  37  Ch.  D.  357.  381,  C.  A. 

A  domicile  cannot  bo  acquired  by  society  or  connection  with  a  locality,  or 
residence  in  a  country  without  subjection  to  its  municipal  laws  and  customs : 
Abdul  Messih  v.  Farra,  13  App.  Ca.  431 ;  Be  TootaVs  Trusts,  23  Ch.  D.  532. 

Notwithstanding  the  constitution  of  the  Supreme  Court  of  China  and 
Japan,  and  the  jurisdiction  conferred  on  that  Court  over  British  subjects 
having  *'  a  fixed  place  of  residence  "  in  China,  a  native  of  this  country  could 
not  acquire  by  residence  in  China  a  new  domicile,  so  as  to  exempt  his  per- 
sonal estate  on  his  death  from  the  payment  of  legacy  duty ;  and  Englishmen 
residing  in  China  could  not  acquire  in  China  a  domicile  analogous  to  that 
existing  in  India,  and  known  as  Anglo-Indian  domicile  :  Be  TootaVs  Trusts, 
23  Ch.  I).  532  ;  and  see  Dicey,  Appx.  723. 

A  domicile  of  choice  may  be  abandoned  without  choosing  a  new  one,  in 
which  case  the  domicile  of  origin  reverts:  Udnyy.  U.,  L.  B.  1  ISc.  441 ;  King 
y.  Foxwdl,  3  Ch.  D.  518;  Haldane  v.  Eckford,  8  Eq.  631 ;  and  the  abandon- 
ment is  none  the  less  operative  because  tiie  motive  was  to  avoid  liability  to 
divorce  proceedings :  Firebrace  v.  F.,  4  P.  D.  63. 

As  to  what  is  sufficient  evidence  of  abandonment  of  domicile  of  choice,  see 
Bradford  v.  Youtig,  29  Ch.  D.  617,  C.  A. ;  and  that  the  mere  intention  of 
leaving  is  not  sufficient,  Be  Marrett,  Chalmers  v.  Wingfield,  36  Ch.  D.  400, 
0.  A. ;  A.G.  y.  Winans,  83  L.  T.  634. 

As  to  facts  sufficient  to  show  revival  of  the  domicile  of  origin  in  the  case 
of  a  widow,  see  Be  Cooke's  Trusts,  66  L.  J.  Ch.  637  ;  56  L.  T.  737 ;  35  W.  E. 
608  ;  W.  N.  (87)  89 ;  in  the  case  of  man  and  wife,  Be  Marsland,  bo  L.  J,  Ch. 
581 ;  W.  N.  (86)  91 ;  54  L.  T.  635 ;  34  W.  R.  540. 

For  circumstances  under  which  a  Scotchman  was  held  to  have  acquired  an 
English  domicile,  see  Be  Bullen- Smith,  Berners  v.  B,,  W.  N.  (88)  61 ;  58  L.  T. 
578. 

As  to  the  intent  to  acquii'o  a  foreign  domicile,  and  this  being  rebutted  by 
facts,  position,  and  duty,  see  Hodgaon  v.  Beauchesne,  12  Moo.  P.  C.  285; 
Aitchison  y.  Dixon,  10  Eq.  589;  Dicey,  133,  134;  Gillis  v.  G,,  I.  E.  8  Eq. 
597. 
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Succession  to  Property,']'— The  law  of  the  country  of  the  domicile  at  the  time 
of  death  reg^ilates  the  succession  to  personal  estate  which  is  movable: 
Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301,  ti  sup,  p.  240 ;  including  government 
securities  of  a  country  other  than  that  of  the  domicile :  Re  Ewin^  1  Cr.  &  J. 
151;  but  not  real  estate  or  leaseholds:  Chatfidd  v.  BerchtolcU,  7  Ch.  192; 
Freke  v.  Lord  Carhery,  16  Eq.  461 ;  Re  Geniili,  Ir.  Eep.  9  Eq.  Ml ;  1  Jarm.  W. 
2,  4,  n. ;  Duncan  v.  Lawson,  41  Ch.  D.  394 ;  Re  Anderson,  Atkinson  v.  J., 
21  Ch.  D.  100;  Pepin  v.  Bruyere,  (1900)  2  Ch.  504. 

Therefore  a  child  bom  before  wedlock  of  parents  domiciled  in  Holland, 
being  legitimated  according  to  the  law  of  Holland  by  the  subsequent  mar- 
riage of  her  parents,  was  held  entitled  to  a  share  of  the  j)er8onal  estate  of  an 
intestate  domiciled  in  England,  as  one  of  her  next  of  kin,  under  the  Statute 
of  Distribution :  Re  Goodman's  Trusts,  17  Ch.  D.  266,  C.  A. 

And  children  bom  before  wedlock,  and,  according  to  the  law  of  Guernsey, 
legitimated  by  subsequent  marriage  of  their  parents,  were  held  entitled 
equally  with  the  children  of  the  marriage:  Re  Andros,  A.y.  A.,  2^  Ch.  D. 
6^7. 

By  the  Indian  Succession  Act,  1865,  succession  to  immovable  property  in 
India  is  regulated  by  the  law  of  India,  whatever  was  the  domicile  of  the 
deceased :  see  Macdonald  v.  Jf.,  14  Eq.  60. 

The  question  of  a  person^s  legitimacy  is  one  of  status,  to  be  determined 
by  the  law  of  the  country  where  his  parents  are  at  his  birth  domiciled,  and 
the  Eni?lish  law,  except  as  to  succession  to  English  real  estate,  recognizes 
the  status  as  declared  by  the  law  of  the  domicile:  Re  Goodman's  Trusts, 
17  Ch.  D.  266,  C.  A.,  where  children  legitimatized  by  subsequent  marriage 
according  to  the  law  of  Holland  were  held  entitled  to  share  as  next  of  kin ;  and 
on  the  death  of  a  person  domiciled  in  Portugal,  legitimacy  by  the  law  there 
was  sufficient  title  to  personalty  here :  Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301 ; 
Goodman  v.  G.,  8  Jur.  N.  S.  554 ;  3  Giff.  643 ;  6  L.  T.  641 ;  and  see  Skottowe 
v.  Touiig,  11  Eq.  474;  Re  Hallyhurtvn,  1  P.  &  M.  90;  Thurhum  v.  Steward, 
L.  R.  3  P.  C.  478. 


Trt7?  and  Probate,'] — Probate  shows  the  will  to  have  been  well  executed 
according  to  the  law  of  the  domicile,  but  does  not  conclude  the  question  of 
the  testator's  domicile :  Whicker  v.  Hume,  7  H.  L.  C.  124  ;  4  Jur.  N.  S.  933  ; 
1  D.  M.  &  G.  506 ;  14  Beav.  509 ;  Bradford  v.  Young,  26  Ch.  D.  656 ;  and 
a  decree  of  the  Probate  Court  is  not  conclusive  in  rem  as  to  any  question  of 
domicile  which  it  was  necessary  to  decide  for  the  purposes  of  the  suit :  S,  C. ; 
Concha  v.  C,  11  App.  Ca.  541 ;  De  Mora  v.  Concha,  29  Ch.  D.  268,  C.  A. 

In  Anstrut?ier  v.  Chalmer,  2  Sim.  1,  a  will  of  personalty  executed  by  a 
Scotch  lady,  in  Scotch  form,  in  Scotland,  was  construed  by  the  law  of  her 
domicile,  which  was  EngUsh  ;  and  so  a  Spanish  will  in  a  Spanish  colony  by 
a  domiciled  Englishman:  Reynolds  v.  Kortright,  18  Beav.  417;  and  the  use 
of  technical  Scotch  terms  in  a  will  of  personal  estate  is  not  per  se  sufficient 
indication  of  an  intention  to  induce  the  Court  to  construe  it  according  to 
Scotch  law :  Bradford  v.  Young,  29  Ch.  D.  617,  C.  A. ;  but  where  the  will 
of  an  Englishman  is  expressed  in  the  technicaJ  terms  of  the  law  of  a 
foreign  country,  so  as  to  show  a  dear  intention  that  it  should  operate 
according  to  that  law,  the  meaning  of  it  must  be  ascertained  by  that  law : 
Bradford  v.  Young,  26  Ch.  D.  656;  S.  C„  29  Ch.  D.  617,  625,  C.  A. ;  and 
where  by  a  contract  entered  into  on  a  Scotch  marriage  between  an  Englishman 
and  a  Scotchwoman,  the  trusts  of  the  real  estate  belonging  to  the  husband 
were  declared  in  English  form,  it  was  held  that  they  must  be  construed 
according  to  English  law:  Chamberlain  v.  Napier,  15  6h.  D.  614;  and  see 
Re  Barnard,  B,  v.  White,  56  L.  T.  9;  W.  N.  (87)  8;  Re  Megret,  (1901) 
1  Ch.  547  ;  Re  Muftpratt- Williams,  W.  N.  (01)  14;  and  in  general,  in  the 
construction  of  written  instruments,  the  Court  will  look  at  all  the  circum- 
stances to  ascertain  by  the  law  of  which  country  the  parties  desired  to  be 
bound:  Lloyd  v.  Guibert,  L.  R.  1  Q.  B.  122;  Re  Missouri  Stf^mship  Co,, 
42  Ch.  D.  321,  C.  A.;  Rousillon  y.  R„  14  Ch.  D.  351,  sup,  \o\,  I.  p.  738. 
On  the  law  of  Fiunce,  a^  to  a  will  by  a  Frenchman  in  a  foreign  country,  see 
Crookenden  y.  Fuller,  1  Sw.  &  Tr.  441  ;  5  Jur.  N.  S.  1222;  Laneuville  y. 
Anderson,  6  Jur.  N.  S.  1260  ;  3  Sw.  &  Tr.  304  ;  30  L.  J.  P.  25. 

Where  the  will  of  a  domiciled  Scotdxman  has  been  preyed  in  Sootland,  and 
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there  are  Englisli  assets,  a  legatee  is  not  entitled  to  insist  upon  probate  in 
£ngland,  but  the  Court  has  a  discretion,  and  refused  to  grant  it  when  it  was 
not  shown  that  the  exors  were  not  doing  their  duty,  or  that  the  grant  was 
necessary  to  substantiate  proceedings  in  Chancery :  In  iht  goods  of  Ewing^ 
6  P.  D.  19. 

"Where  the  will  of  a  Scotchman  has  been  proved  here  in  general  form,  the 
Chancery  Division  will  make  the  ordinaiy  judgment  for  admon  of  the  per- 
sonal estate  of  the  testator,  without  limiting  it  to  the  English  assets,  and 
notwithstanding  the  opposition  of  the  exors :  Stirling^Maxwell  v.  Cartwrightj 
11  Ch.  D.  522,  C.  A. 

The  will  being  in  French,  containing  technical  terms,  the  Court  declined  to 
construe  it  without  the  assistance  of  IVench  lawyers,  or  until  the  testator's 
domicile  had  been  ascertained:  Be  Cliffy  (1892)  2  Ch.  229. 

The  beneficial  interest  in  leaseholds  will  not  pass  under  the  will  of  a 
domiciled  foreigner  which  is  not  attested  as  required  by  the  Wills  Act, 
although  letters  of  admon  with  the  will  annexed  have  been  granted  :  Pepin  v. 
Bruyere,  (1900)  2  Ch.  504.  A  will  of  a  testatrix,  domiciled  in  Franco,  made 
in  English  form  in  pursuance  of  a  power,  but  invalid  according  to  French 
law,  may  be  admitted  to  probate  :  Be  Hubert  (189H)  P.  209  ;  Be  Hallyburton, 
L  E.  1  P.  &  D.  90  (following  Be  Alexandtr,  29  L.  J.  P.  &  M.  93,  as  binding 
though  erroneous). 

Where  the  donee  of  a  power  died  in  New  Zealand,  leaving  a  will  exercis- 
ing that  power  over  property  in  England,  and  the  will  was  duly  proved  in 
New  Zealand,  it  was  necessary,  in  order  to  prove  the  title  to  the  fund  in 
Court,  to  prove  the  will  in  England:  Kxp,* Limehouae  Board  of  WorhSy  Be 
Valtance,  24  Ch.  D.  177.  As  to  the  effect  of  a  foreign  will  in  execution  of  a 
power  of  appointment,  v.  ////.  p.  1746. 

A  devise  by  an  Englishman  of  land  in  Italy,  upon  trust  for  pale  and 
conversion  took  effect  as  to  the  proceeds  of  sale,  which  became  distributable 
according  to  English  law,  although  qud  the  land  the  trusts  partially  failed  of 
effect  under  the  Italian  law  :  Be  J^iercy,  Whitivham  v.  P.,  (1895)  1  Ch.  83. 

Personalty  adjudged  abroad  to  children  domiciled  here  is  dealt  with  by 
our  laws  :  (iamhier  v.  (r.,  7  Sim.  2H3.  A  child  legitimate  in  France,  but  not 
here,  of  an  Englishman  domiciled  in  France  could  not  take  a  bequest  in  an 
English  will  :   He  Wright,  2  K.  &  J.  595. 

As  to  illegitimate  children  taking  as  **  children ''  under  the  will  of  an 
Englishman  domiciled  in  India,  see  Barlow  v.  Orde^  L.  R.  3  P.  C.  164. 

Assignment,'] — An  assignment  of  an  English  chose  in  action,  invalid  accord- 
ing to  the  law  of  the  foreign  country  where  it  was  made,  and  where  both 
assignor  and  assignee  were  domiciled,  will  be  treated  as  invalid  here :  Lee 
V.  Ahdy,  17  a  B.  D.  309;  Lehel  v.  Tucker,  L.  R.  3  Q.  B.  77 ;  Bradlaugh  v. 
J)e  Bin,  L.  E.  3  0.  P.  538;  and  see  Alcock  v.  Smith,  (1892)  1  Ch.  238,  C.  A. 

Husband  and  TVife.J — A  wife,  on  marriage,  acquires  the  domicile  of  her 
husband :  Harvey  v.  Farnie,  8  App.  Ca.  43. 

Where  a  husband  is  domiciled  in  a  foreign  country  at  the  time  of  the 
marriage,  and  so  continues,  a  dissolution  by  the  foreign  Court  for  a  matri- 
monial offence,  though  not  such  as  would  warrant  a  divorce  in  this  country 
{e.g.,  in  Scotland,  a  husband's  adultery  only),  will  be  recognized  by  our 
courts ;  but  quo^re,  whether  so  if  the  domicile  were  changed  alter  marriage : . 
Harvey  v.  Farnie,  sup,,  questioning  Niboyet  v.  -AT.,  4  P.  D.  1,  C.  A. 

As  ibo  moveable  goods,  the  rights  of  the  wife  of  a  Frenchman  under  the 
French  marriage  law  as  to  community  of  goods  are  not  affected  by  change 
of  domicile,  and  accordingly  on  her  husband's  death,  after  acquiring  an 
English  domicile,  she  takes  the  same  share  of  his  personalty  as  she  would 
have  taken  if  thoj'  had  remained  domiciled  in  France :  De  Nicols  v.  Curlier, 
(1900)  A.  C.  21,  H.  L.  (reversing  C.  A.,  (1898)  2  Ch.  60;  restoring  (1898) 
1  Ch.  403  ;  and  distinguishing  Lashley  v.  Hogg,  4  Paton,  581) ;  and  the  law 
is  the  same  in  respect  to  real  and  leasehold  property,  as  the  Statute  of  Frauds 
does  not  apply  to  the  contract  between  the  spouses  which  is  in  substance 
one  of  partnership :  8.  C,  (No.  2) ;  (1900)  2  Ch.  410. 

A  marriage  in  England  between  persons  both  of  whom  have  a  foreign 
domicile  is  invalid  if  it  would  be  so  according  to  the  law  of  their  domicile  : 
Boitomayor  v.  De  Barros,  3  P.  D.  1 ,  C.  A. ;  but  if  onlv  one  of  the  parties  has 
a  foreign  domicile,  the  validity  must  be  determined  by  English  law :  Sotto^ 
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mayor  y.  Be  Barro$,  5  P.  D.  94,  per  Hannen,  J. ;  and  a  marriage  between  a 
Frenchman  and  an  Englishwoman,  duly  solemnized  in  France  under  the 
Consular  Marriage  Act,  1849  (12  &  13  Y.  c.  68),  now  replaced  by  the  Foreign 
Marriage  Act,  1N92  (55  &  56  V.  c.  23),  though  declared  invalid  by  a  French 
Court,  may  he  valid  in  this  country:  Hay  v.  Northcote^  (1900)  2  Ch.  262; 
Sinwnin  v.  MaUac,  2  8w.  &  T.  67. 

Marriage  between  persons  professing  the  Jewish  religion,  who  are  British 
subjects  domiciled  in  England,  is  regelated  by  the  law  of  England,  and  the 
exceptions  as  to  formalities  contained  in  the  Marriage  Acts,  1835,  1836  and 
1840  (5  &  6  W.  4,  c.  54,  s.  2 ;  6  &  7  W.  4,  c.  85,  s.  2,  and  3  &  4  V.  c.  72,  s.  b\ 
will  not  give  validity  to  a  marriage  between  a  Jew  and  his  niece :  Be  De 
Wilton,  (1900)  2  Ch.  481. 

A  marriase  with  the  native  of  a  polygamous  tribe  is  not  recognized  as  valid 
by  English  law :  Re  Bethell,  B.  v.  Hildyard,  38  Ch.  D.  220 ;  8ecuSj  a  marriage 
in  a  monogamous  country  as  Japan :  Brinkley  v.  A,  G,,  16  P.  D.  76. 

A  wife  cannot  acquire  a  domicile  distinct  from  her  husband's :  Dolphin  v. 
Bobina,  7  H.  L.  C.  390;  5  Jur.  N.  S.  1271 ;  though  living  apart:  Be  Daly, 
25  Beav.  456 ;  Le  Sueur  v.  Le  <S.,  1  P.  D.  139;  and  see  Ytlverton  v.  F.,  1  Sw. 
&  T.  574 ;  6  Jur.  N.  S.  24 ;  Be  Alexander,  8  W.  E.  451 ;  if  an  alien,  she  is 
naturalized  by  marrying  a  subject :  7  &  8  Y.  c.  66,  s.  16 ;  and  as  to  aliens, 
see  33  &  34  Y.  c.  14  (amended  by  58  &  59  Y.  c.  43,  as  to  residence  of 
children  of  naturalized  British  subject  in  service  of  Crown),  and  35  &  36  Y. 
c.  39. 

Infanf] — An  infant  cannot  change  his  domicile  by  his  own  act:  Forbes  v. 
F.,  Kay,  341 ;  but  hLs  domicile  in  general  follows  his  father's,  and  if  he  is  from 
infancy  of  unsound  mind,  it  continues  to  do  so  after  he  is  of  full  age :  Sharpe 
V.  Crispin,  1  P.  &  M.  61 1 . 

The  domicile  of  a  fatherless  infant  does  not  follow  that  of  the  mother,  if  the 
mother,  in  the  interest  of  her  child,  abstains  from  exercising  her  ]>ower  of 
changing  the  child's  domicile  when  she  changes  her  own :  Be  Beaumont,  (1893) 
3  Ch.  490. 

As  to  the  law  of  Scotland  whereby  an  infant  can  choose  his  own  domicile 
at  the  age  of  fourteen,  see  Urquhart  v.  Buiterfield,  37  Ch.  D.  357,  C.  A. 

A  notarial  ante-nuptial  contract  entered  into  in  France  by  an  English- 
woman who  was  an  infant  was  invalid  on  the  ground  of  her  infancy, 
according  to  the  law  of  her  domicile  of  origin  :  Be  Cookers  Trusts,  56  L.  J.  Ch. 
637 ;  56  L.  T.  737  ;  35  W.  R.  608  ;  W.  N.  (87)  89. 

Jurisdiction  and  Procedure.']-— Though  the  parties  interested  in  the  estate  of 
a  deceased  foreigner  may  not  oe  bound  to  resort  to  the  Court  of  his  domicile, 
and  the  English  Court,  if  called  upon  to  administer,  may  have  to  ascertain  who 
are  entitled  according  to  the  law  of  the  domicile,  yet  an  actual  adjudication  of 
the  title  by  the  Court  of  the  domicile  will  be  followed  here :  Enohin  v.  Wylie, 
10  H.  L.  C.  1 ;  Ewing  v.  Orr-Ewing,  10  App.  Ca.  453 ;  Doglioni  v.  Crispin, 
L.  R.  1  H.  L.  301 ;  even  if  the  judgment  of  the  foreign  Court  has,  by 
default  of  the  party  obtaining  the  judgment,  proceeded  on  a  mistake  as  to 
English  law:  Castrique  v.  Imrie,  L.  R.  4  H.  L.  414 ;  Oodurd  v.  Oray,  L.  R. 
6  Q.  B.  139;  and  see  Minna  Craig  Steamship  Co.  v.  Chartered  Mercantile  Bank 
0/ India,  iSrc,  (1897)  1  Q.  B.  55 ;  (1897)  1  Q.  B.  460,  C.  A. ;  or  the  whole  of 
the  facts  were  not  before  the  foreign  tribunal :  De  Cosse  Bri^ac  v.  Bathbone, 
6  H.  &  N.  301 ;  for  the  Courts  of  this  country  are  not  Courts  of  Appeal  from 
foreign  tribunals,  the  decisions  of  which,  if  en-oneous,  must  be  reviewed  by 
the  mode  of  appeal  provided  in  the  foreign  country  :  Bank  of  Australasia  v. 
Nias,  16  Q.  B.  Ill ;  Be  Trufart,  Trafford  v.  Blanc,  36  Ch.  D.  600;  and  a 
foreign  judgment,  if  not  offending  against  English  views  of  substantial 
justice,  must  be  treated  here  as  final,  although  it  was  irregularly  obtained: 
Feinberton  y.  Hughes,  (1899)  1  Ch.  781,  C.  A. 

And,  acting  in  persoiiam,  the  Court  of  the  locality  in  which  the  assets  are 
situate  has  jurisdiction  to  make  an  admon  judgment,  though  the  law  of  the 
domicile  may  govern  the  mode  of  distribution :  Be  Artola  Hrrmanos,  Exp, 
Chale,  24  Q.  B.  D.  640,  C.  A. ;  Ewing  v.  Orr-Evnng,  9  App.  Ca.  34,  where, 
although  the  domicile  of  the  testator  and  the  bulk  of  the  assets  were  Scotch, 
and  the  exors  had  removed  all  the  English  assets  to  Scotland  before  an 
action  by  an  infant  legatee  for  admon  came  on  for  hearing,  the  jurisdiction 
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of  the  English  Court  to  make  an  admon  judgment  as  to  the  whole  estate 
-was  upheld. 

But  in  such  a  case  the  Scotch  Court  is  not  bound  to  abstain  from  the 
exercise  of  its  undoubted  jurisdiction  .on  the  mere  ground  that  there  has 
been  a  previous  admon  judgment  in  England ;  and  if  a  judgment  is  made  in 
Scotland  the  question  whether  the  proceedings  should  continue  will  be 
settled  by  the  rule  ot  forum  amvenieria ;  and  the  Scotch  Court  having  seques- 
trated the  estate,  and  appointed  a  judicial  factor,  their  judgment  to  that  eflfect 
was  upheld,  but  so  much  of  it  as  affiimed  the  exclusive  competency  of  the 
Scotch  Court,  and  interdicted  the  trustees  of  the  will  from  accounting  to  any 
one  otherwise  than  the  judicial  factor,  was  reversed:  Eiving  v.  Orr-Ewing, 
10  App.  Ca.  453. 

Although  the  law  of  a  testator^s  domicile  governs  the  foreign  personal 
assets  for  the  purpose  of  succession  and  enjoyment,  yet  for  the  purpose  of 
legal  representation  of  collection  and  admon,  as  distinguished  from  distri- 
bution among  the  successors,  thay  are  governed  by  the  law  of  their  own 
locality :  Blackwood  v.  The  Queen,  8  App.  Ca.  82. 

The  fact  that  a  prior  bankruptcy  had  been  commenced  in  a  foreign  country, 
not  shown  to  be  the  coimtry  of  domicile  of  the  debtors,  was  no  ground  for 
staying  bankruptcy  proceedings  in  this  country :  lie  Artola  Ilermaiws,  Exp, 
Chale,  24  Q.  B.  D.  640.  0.  A.    . 

The  priority  of  creditors  is  decided  by  the  domicile  of  deceased,  and  not  by 
the  situation  of  the  assets :  Wilson  v.  Ly,  Dunsa?iy,  18  Beav.  293 ;  and  so  in 
a  creditor's  action  for  admon,  a  defence  that  by  the  law  of  the  country  where 
the  business  of  the  testator  was  carried  on,  the  firm's  creditors  could  not 
proceed  against  the  separate  estate  until  they  had  exhausted  the  property  of 
the  firm,  was  held  to  involve  procedure  only  and  therefore  to  be  bad :  lie 
Doetschy  Matheson  v.  Ludwig,  (1896)  2  Ch.  836  ;  and  the  law  of  the  domicile 
at  the  time  of  the  death  is  to  be  applied  without  regard  to  subsequent  changes 
though  retrospective :  Re  Aganooty  64  L.  J.  Ch.  521. 

There  is  no  jurisdiction  to  entertain  an  action  involving  a  dispute  as  to 
title  of  foreign  land,  although  all  the  parties  are  resident  here :  Re  Haw^ 
tkornef  Graham  v.  Maeaey,  23  Ch.  D.  743  ;  British  S,  Africa  Co,  y,  Companhia 
de  Mocamhiguey  (1893)  A.  C.  602,  H.  L. ;  S,  C,  (1892)  2  Q.  B.  358,  365,  366, 
0.  A. 

The  Court  has  no  jurisdiction  to  entertain  an  action  for  damages  for 
trespass  to  foreign  land :  British  8,  Africa  Co,  v.  Companhia  de  Mocambiquej 
(1893)  A.  C.  602,  H.  L.,  reversing  0.  A.  0892)  2  Q.  B.  358,  and  showing  that 
the  refusal  of  the  Courts  to  assume  jurisdiction  is  not  based  on  any  technical 
ground  capable  of  being  displaced  by  the  abolition  of  local  venue  by  Bules 
of  Court,  0.  XXXVI,  1. 

A  debt  possesses  an  attribute  of  a  locality,  a  simple  contract  debt  being 
located  wnere  the  debtor  for  the  time  being  resides ;  a  specialty  where  it  is 
found  at  the  creditor's  death:  Commr,  of  Stamps  v.  Ifopcy  (1891)  A.  C.  476; 
Re  Maudslay,  Sous,  and  Fieldy  (1900)  1  Ch.  602. 

In  the  admon  in  this  country  of  property  bequeathed  by  a  testator  domi- 
ciled abroad,  the  lex  fori  prevails,  and  mterest  is  payable  according  to  English 
law :  Hamilton  y.  DallaSy  38  L.  T.  213. 

Where  a  domiciled  Scotchman  by  his  will  gave  annuities  which,  by  Scotch 
law,  are  charged  on  real  estate,  it  was  held  that  the  English  real  estate  must 
contribute  to  payment  of  such  annuities,  though  the  wiU  contained  no  direc- 
tion to  that  effect :  Re  Hewity  Laivson  v.  Duvcany  (1891)  3  Ch.  568. 

Australian  assignees  in  insolvency  were  held  entitled  to  the  payment  out 
of  Court  of  a  fund  devolving,  in  default  of  appointment,  on  an  intestate 
domiciled  in  England :  Re  Davidson y  15  Eq.  383;  and  so  the  official  assignee 
of  the  Court  for  Helief  of  Insolvent  Debtors  at  Bombay  without  taking  out 
admon:  ReLawaon*s  TrustSy  (1896)  1  Ch.  175;  but  see  Re  Hayioardy  (1897) 
1  Ch.  905,  following  Re  Blithmany  2  Eq.  23,  and  holding  that  the  life  interest 
of  a  domiciled  Englishman  under  a  trust  by  will  determinable  on  bankruptcy 
or  alienation  was  not  forfeited  by  an  adjudication  in  bankruptcy  in  New 
Zealand  which  was  subsequently  annulled.  In  Re  Blithman,  aup,y  an  inquiry 
as  to  domicile  was  directed. 

The  legacy  of  an  infant  domiciled  abroad  may  be  paid  to  him  on  his 
attaining  full  age  by  the  lex  loci,  though  not  of  age  by  English  law :  Re 
HellTnann,  2  Eq.  363 ;  not  to  the  foreign  guardian  during  minority :  S,  C, ; 
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but  SCO  Mach'e  v.  Darling,  12  Ea.  319,  et  8up»  p.  1508 ;  and  tlie  Court  wiU  not 
pay  to  the  father  as  of  right  and  without  eyiaence  as  to  the  application  for 
the  benefit  of  the  infant,  although  by  the  law  of  the  domicile  the  father  ia 
entitled  to  receive  the  money  as  legal  guardian:  Be  ChatarcTa  SettUment, 
(1899)  1  Ch.  712. 

The  Court  would  not,  in  the  case  of  a  married  woman's  legacy,  disregard 
a  restraint  on  anticipation,  though  invalid  in  the  country  of  her  domicile : 
PeiUon  v.  Brooking,  25  Beav.  218 ;  nor  would  it  treat  a  Scotch  divorce  after 
an  English  marriage  as  making  valid  a  subsequent  marriage :  Shaw  y.  Oouldy 
L.  R.  3  H.  L.  55;  Be  Wilson,  1  Eq.  247;  nor  would  it  follow  the  foreign 
law,  so  as  to  give  priority  against  equitable  assets  to  a  debt  contracted  there : 
Pardo  V.  Bingham,  6  Eq.  485. 

A  Scotch  advocate's  testimony  was  required  to  show  that  the  fund  was 
unaffected  by  a  Scotch  settlement :  Be  Todd,  19  Beav.  582.  Where  foreign 
advocates  refer  in  evidence  to  passages  in  the  code  of  their  country,  the  Court 
is  at  liberty  to  consider  such  passages,  not  as  evidence  per  «e,  but  as  part  of 
the  testimony  of  the  witnesses:  Concha  v.  Murritttay  De  Mora  v.  Concha,  40 
Ch.  D.  543,  C.  A. 

On  a  dispute  as  to  foreign  law,  the  Court  sends  a  case  for  the  opinion  of  a 
Court  of  the  country,  under  the  Briti^  Law  Ascertainment  Act  (22  &  23  Y. 
c.  63^,  sup.  Vol.  I.  p.  846. 

Wnere  a  Pit  in  a  creditor's  action  sued  in  respect  of  a  claim,  the  amount 
and  validity  of  which  could  only  be  ascertained  by  proceedings  in  a  foreign 
Court,  accounts  were  not  to  be  directed  until  it  was  ascertained  that  a  sum 
was  due :  Batthyany  v.  Walfwd,  36  Ch.  D.  269,  C.  A.,  sup.  Form  8,  p.  1581. 

As  to  the  circumstances  under  which  the  Courts  of  this  country  will  con- 
sider a  Deft  bound  by  a  foreign  judgment,  see  BousiUon  v.  B.,  14  Ch.  D.  351, 
and  sup.  Vol.  I.  p.  738. 

By  tne  constitution  of  a  French  co.,  a  Deft  was  held  bound  by  service  there 
(as  nis  domicile  pro  hdc  vice)oi  proceedings  relating  to  the  co. :  Copin  v. 
Adamson,  L.  R.  9  Ex.  345 ;  1  Ex.  D.  17,  C.  A. ;  but  see  The  Delta,  1  Prob.  D. 
393. 

Scotch  creditors  of  a  lorateo  under  an  Englishman's  will  were  restrained 
from  proceeding  against  the  oxors,  on  their  undertaking  forthwith  to  obtain 
an  admon  decree  in  England  :  Baillie  v.  B,,  5  Eq.  175. 

And  as  to  probate,  and  as  to  legacj  duty,  v.  sup.  Vol.  I.  pp.  238  et  sej. ; 
and  on  the  question  of  admission  of  wills  to  probate  as  affected  by  domicile, 
p.  1400. 


Section  XX. — Election  to  take  undek  ok  against  the  Will. 

1.  Parties  declared  bound  to  elect  bettcecfi  Settlement  and  WiU. 

Declabe  that  the  Defts  C.  and  A.  his  wife  are  respectively  bound  to 
elect  between  the  benefits  of  the  covenant  of  the  testator  to  pay  the 
sum  of  £ —  per  ann.,  contained  in  the  settlement  made  on  the  mar- 
riage of  the  said  Defts,  and  the  benefits  g^ven  to  them  respectively  by 
the  testator's  will.— //ar^  v.  Tulh,  V.-C.  P.,  12  March,  1852,  A.  681. 


2.  Election  by  Infants  as  to  taking  under  Settletnent — Inquiry. 

Declabe  that  the  children  of  &c.  ought  to  elect  whether  they  will 
take  according  to  the  provisions  of  the  indenture  of  settlement  dated 
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&c.y  or  agamst  the  same ;  And  the  said  &g.  being  infants.  Let  an  in- 
quiry be  made  whether  it  will  be  for  their  benefit  to  take  imder  the 
provisions  of  the  said  settlement,  or  against  the  same. — Seton  v.  Smith, 
V.-C,  19  June,  1840,  B.  1246;  11  Sim.  59. 

For  inquiry  (added  in  Dom.  Proc.)  whether  it  would  be  for  the  benefit  of 
a  married  woman  and  her  children  (infants)  to  take  under  the  provisions 
of  the  said  will  and  codidls,  or  against  the  same,  see  Cooper  v.  C/«,  L.  B.  7 
H.  L.  79. 


3.  Election  by  Court  for  four  Infant  Defendants  {one  being  a  Pef'son 
of  unsound  Mind  not  so  found)  and  their  possible  Issue — for  Will 
and  against  Settlement, 

It  appearing  by  the  evidence  that  it  is  for  the  benefit  of  the  Deft  S.  B. 
and  of  the  issue  or  possible  issue  of  the  Defts  J.,  S.,  M.,  and  S.  that  the 
said  Defts  should  elect  for  themselves  and  their  issue  to  take  under  the 
provisions  of  the  above-mentioned  will  and  not  under  the  provisions  of 
the  above-mentioned  settlement,  This  Court  doth  Declare  that  they 
ought  so  to  elect,  and  that  each  of  the  said  Defts  J.,  S.,  M.,  and  S.  and 
his  or  her  issue  respectively  take  under  the  provisions  of  the  above- 
mentioned  will  and  not  under  the  provisions  of  the  above-mentioned 
settlement. — Jie  Barnett,  Baker  v.  Barneit,  Kekewich,  J.,  29  March, 
1900,  A.  1187  ;  W.  N.  (1900)  p.  81. 


4.  Infant  Heir  and  Widow  to  elect — Election  by  the  Court  for  the 

Infant — by  Counsel  for  the  Widow. 

Teusts  of  the  will  to  be  performed — "And  this  Court  (declining  to 
express  any  opinion  upon  the  question,  whether  the  moneys  remaining 
due  under  the  obligation  contained  in  the  marriage  contract,  dated  &c., 
and  secured  by  the  bond  and  disposition  in  security,  dated  &c.,  were 
effectually  disposed  of  by  the  will  and  codicils  of  the  testator)  Declare, 
that  the  Deft  A.,  the  heir-at-law,  and  the  Deft  C,  the  widow,  of  the 
testator,  are  not  entitled  to  claim  both  the  devises  and  bequests  in  the 
said  will  contained  for  their  benefit  respectively,  and  the  money  re- 
maining due  under  the  obligation  contained  in  the  marriage  contract, 
as  heritable  property  by  the  law  of  Scotland  not  passing  by  the  will 
and  codicils,  but  that  they  are  bound  respectively  to  make  their  election 
whether  they  will  respectively  claim  the  devises  and  bequests  in  the 
said  will  contained  for  their  benefit  respectively,  or  the  moneys  remain- 
ing due  under  such  obligation ;  And  Declare,  that  it  is  for  the  benefit 
of  the  infant  Deft  A.  to  take  the  benefit  of  the  devises  and  bequests  in 
the  will  contained  for  his  use ;  and  the  Deft  C,  by  her  counsel  at  the 
bar,  electing  in  like  manner  to  take  under  the  will,  Declare,  that  the 
moneys  remaining  due  under  the  obligation  contained  in  the  marriage 
contract,  and  secured  as  aforesaid,  constitute  part  of  the  personal 
estate  of  the  testator ;  And  Let  the  Defts  W.  &c.  (ezors),  be  at  liberty 

VOL.  n.  6  k 
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to  take  such,  proceedings  as  by  the  law  of  Scotland  are  required  for 
Testing  in  them  the  bond  and  disposition  in  security  in  the  pleadings 
mentioned,  and  the  right  to  recover  the  moneys  remaining  due  thereoiu" 
Accounts  of  personal  and  real  estates. — Lamb  v.  L,,  Y.-O.  K.,  4  July, 
1857,  B.  1417;  S.  C,  5  W.  R.  772;  and  see  Douglas  v.  2).,  Form  6, 
iup,  p.  1579. 


5.  Devise  of  Wife^s  Property — Inquiry  if  she  elected  to  take 

under  the  Will. 

An  inquiry  to  whom  the  premises  in  &c.,  in  the  testator's  will  men- 
tioned, belonged  at  the  testator's  death ;  and  if  the  same  belonged  to 
his  widow  M.,  whether  she  elected  in  her  lifetime  to  take  under  the 
testator's  will.— P<fc*  v.  P.,  M.  E.,  19  Feb.  1859,  B.  879. 


6.  Further  Ch^dery  Widow  having  elected^  Declaration  that  lier 

Property  passed,    ' 

And  it  appearing  by  the  Master's  certificate,  dated  &c.,  that  the 
testator's  widow  M.,  deceased,  elected  in  her  lifetime  to  take  under  the 
testator's  wiU,  Declare  that  the  premises  which  belonged  to  her, 
situate  &c.,  in  the  testator's  wiU  mentioned,  passed  in  Equity  tmder 
the  devise  thereof  to  the  Pit,  made  by  such  will,  and  that  the  Deft,  as 
the  heir-at-law  of  the  said  M.,  is  a  trustee  of  such  premises  for  the 
Pit.— Ptfc*  V.  P.,  M.  E.,  7  July,  1860,  B.  1713. 


7.  Election  against  Will — Compensation, 

"  Declare  that  the  Deft  W.,  being  entitled  in  his  own  right  to  one- 
fourth  part  of  the  property  described  in  the  will  of  the  testator  as  his 
farm  P.,  and  being  also  entitled  in  his  own  right  to  one-fourth  part  of 
the  property  described  in  the  said  will  as  the  farm  called  T.,  and  the 
said  wiU  purporting  to  devise  to  him  one-half  of  the  said  farm,  and  the 
said  Deft  being  also  entitled  under  the  said  will  to  one  moiety  of  the 
sum  of  £200  thereby  bequeathed  unto  him  and  the  Deft  E.  towards 
rebuilding  the  house  &c.  on  the  said  farm,  is  bound  to  elect,  as  between 
himself  and  the  Pits  and  the  Deft  E.,  whether  he  will  give  up  to  the 
Pits  his  said  one-fourth  part  of  the  farm  P.,  and  give  up  to  the  Deft 
E.  one  moiety  of  his  one-foiirth  part  of  the  said  farm  called  T.,  or 
whether  he  will  renounce  all  benefits  given  or  devised  to  him  by  the 
said  will ;  And*  adjudge  the  same  accordingly ;  And  the  Deft  W.,  by  his 
counsel  (at  bar)  electing  to  renounce  all  benefits  given  or  devised  to 
him  by  the  said  will,  Declare  that  three-fourths  parts  of  the  farm 
called  P.  belong  to  the  Pits,  and  the  remaining  one-fourth  part  thereof 
belongs  to  the  Deft  W. ;  And  that  one-fourth  part  of  the  farm  called  T. 
belongs  to  the  Pit,  and  one  other  fourth  part  thereof  to  the  Deft  W. ; 
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and  that  one  other  fourth  part  thereof  belongs  to  the  Deft  E.,  subject  to 
the  limitations  &c." — Deft  W.  to  deliver  possession. — Account  of  rents 
against  him ;  2.  Inquiry  as  to  receipt  and  application  of  the  £200 ; 
"  3.  And  Let  the  following  &c.,  An  inquiry  what  are  the  respective 
values  of  the  one-fourth  part  of  the  farm  P.  of  which  the  Pits  have 
been  deprived  by  the  election  of  the  Deft  W.,  and  of  the  vested 
interest  of  the  Deft  E.  in  (one-fourth)  of  the  same  farm  of  which  she 
has  been  deprived  by  the  same  election ;  And  Let  all  the  estate  and 
interest  to  which  the  Deft  would  have  been  entitled  in  the  farm  called 
T.  under  the  said  will,  and  which  has  been  renounced  by  him,  be 
apportioned  between  the  Pits  and  the  Deft  E.  in  proportion  to  the 
values  to  be  ascertained  by  the  said  inquiry." — Adjourn  &c. — HotoelU 
v.  Jenkins,  L.  JJ.,  25  July,  1863,  A.  2020;  1  D.  J.  &  S.  617. 

For  order  as  to  a  divorced  wife  making  compenBation  out  of  the  income 
under  her  marriage  settlement  to  persons  disappointed  by  her  election  to 
take  against  it,  see  Codrington  v.  C,  Li.  R.  7  H.  L.  868. 


8.  Proof  against  Estate  of  deceased  Person  for  Loss  occasioned  by 
her  Election  to  take  against  Testator's  Will. 

"  Declase  that  the  Pit  {assignee  of  an  interest  in  property  belonging  to 
W.J  purported  to  he  given  by  testator* s  will  to  the  Plfs  assignor)  is  entitled 
to  prove  against  the  estate  of  W.  in  the  statement  of  daim  named  for  the 
amount  of  the  loss  sustained  by  him  at  the  death  of  the  said  W.,  by 
reason  of  her  having  sold  the  six  cottages  in  the  statement  of  claim 
mentioned,  and  for  the  amount  of  his  costs  of  this  action;  And  Let 
&c. ;  1 .  An  inquiiy  what  was  the  value  of  the  said  six  cottages  at  the 
death  of  the  said  W. ;  2.  An  inquiry  what  was  the  amoimt  of  benefit 
received  by  the  said  W.  under  the  will  of  the  testator." — ^Adjourn  &c. 
— Liberty  to  apply. — Rogers  v.  Jones,  M.  E.,  3  August,  1876,  B.  1761 ; 
S.  C,  3  Ch.  D.  688,  et  inf. 


9.  Election  to  take  under  Will— Release  to  be  executed. 

"And  Declare  that  the  Deft,  electing  to  take  the  estates  appointed 
by  the  will  of  the  testator,  is  bound  to  relinquish  his  share  of  the 
£10,118  :  18j.  6</.  settlement  fund  for  the  benefit  of  the  other  younger 
children  of  the  testator,  according  to  the  directions  of  the  will ;  And 
Let  the  Deft  execute  a  proper  release  of  his  share  and  interest  under 
the  said  settlement  to  the  trustees  thereof,  such  release  to  be  settled 
by  the  Judge." — Fleming  v.  Buchanan,  L.  J  J.,  7  May,  1853,  A.  1206, 
on  Further  Consideration. 


NOTES. 

If  a  testator  attempts  by  his  will  to  give  property  which  does  not  belong  to 
him  to  A.,  and  also  gives  benefits  to  B.,  the  owner  of  that  property,  B.  is 
put  to  his  election,  'roether,  on  the  one  hand,  to  take  the  benents  given  to 
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him  by  the  will,  and  allow  A.  to  take  his  (B.'s)  property  as  if  it  had  been  the 
testator's,  or,  on  the  other  hand,  he  may,  of  course,  remse  to  allow  his  own 
property  to  pass  by  the  will  as  if  it  had  been  the  testator's ;  but  then  he  must 
relinquish  the  benefits  given  him  by  tibe  will,  or  (if  they  exceed  in  value  the 
property  of  his  which  the  testator  purported  to  deal  with)  so  much  of  them 
as  shall  be  equal  to  that  properw:  Streatfield  v.  5.,  Cas.  t.  Talb.  176; 
1  L.  Cas.  Eq.  397 ;  7th  ed.  416 ;  1  Jarm.  W.  415  et  seq, ;  Wms.  Bxors.  1304 
et  seq. 

The'  doctrine  is  founded  on  the  presumption  of  a  general  intention  that 
every  part  of  an  instrument  shall  teke  effect,  which  may  be  rebutted  by  an 
inconsistent  particular  intention  apparent  in  the  instrument:  Be  VardoiCs 
Trusts,  31  Ch.  D.  275;  Be  WelU,  Hardisty  v.  JT.,  42  Ch.  D.  646;  and  there- 
fore a  married  woman  who  is,  by  the  will,  restrained  from  anticipation  cannot 
bo  put  to  election  imder  it :  Re  VardorCs  Trusts^  sup, ;  secus,  where  no  inten- 
tion is  shown  that  the  payment  shall  always  continue,  e,g.,  where  a  life 
interest  is  given  to  a  man  until  he  shall  assign  or  charge,  or  some  event  shall 
happen  whereby  the  income,  if  belonging  absolutely  to  him,  would  become 
vested  in  another:  Carter  v.  Silhery  (1891)  3  Ch.  553,  per  Bomer,  J. ;  8.  C, 
(1892)  2  Ch.  278,  C.  A. ;  (1893)  A.  C.  360,  H.  I^.,  nam.  Edwards  v.  Carter. 

The  presumption  is  that  the  testator  did  not  intend  to  deal  with  any  pro- 
perty except  his  own :  Synge  y.  5.,  9  Ch.  128;  22  W.  E.  227 ;  Be  Booker, 
W.  N.  r86)  18;  Pickersgill  v.  Bodger,  5  Ch.  D.  170,  171;  but  this  may  be 
rebuttea  by  evidence,  even  parol,  outside  the  will :  8.  C. 

Mortgagees  of  undivided  shares  of  jpropert^r  in  possession  of  testator  as 
owner  of  other  shares  were  put  to  their  election :  WiUdnaon  v.  Dent,  6  Ch. 
339. 

By  electing  to  take  against  the  will  the  legatee  does  not  forfeit  all  interest 
under  it,  but  has  to  make  compensation  to  those  who  are  disappointed  by  his 
election,  see  Streatfield  v.  /S.,  sup,;  Pickersgill  v.  Badger y  5  Ch.  D.  163; 
Howtlls  V.  Jenkins,  1  D.  J.  &  S.  617,  et  sup,,  Form  7;  Gretton  v.  Harvard, 
1  Sw.  409 ;  and  cases  cited  433,  n. ;  and  after  his  death,  his  estate  is  liable  to 
make  compensation :  Bogers  v.  Jones,  3  Ch.  D.  688,  et  sup,,  Form  8 ;  but  the 
*' engrafted"  doctrine  of  compensation  has  no  application  to  any  case  in 
which  the  legatee  elects  to  take  under  the  will :  Be  Zord  Chesham,  Cavendish 
V.  Dacre,  31  Ch.  D.  466. 

A  person  who  is  put  to  election  ma^r  in  general  maintain  a  suit  to 
have  the  respective  values  of  the  properties  ascertained :  Douglas  v.  D,,  12 
Eq.  617. 

The  rules  as  to  election  apply  to  any  kind  of  property,  real  or  personal, 
immediate,  contingent,  or  remote :  Wilson  v.  Toumshend,  2  Ves.  jun.  697 ; 
Webb  V.  E,  Shaftesbury,  7  Yes.  480;  and  to  the  share  of  a  next  of  kin  or 
residuary  legatee:  Cooper  v.  C,  L.  B.  7  H.  L.  53;  but  not  to  property 
which  the  legatee  cannot  relinquish,  e.g.,  heirlooms  annexed  to  a  mansion- 
house  of  which  he  is  tenant  for  life :  Be  Lord  Chesham,  Cavendish  v.  Dacre, 
31  Ch.  D.  466 ;  or  property  of  a  married  woman  subject  to  a  restraint  on 
anticipation :  Be  Vardon*s  Tru^,  31  Ch.  D.  275,  C.  A. ;  Be  Wheatley,  Smith 
V.  Spence,  27  Ch.  D.  606. 

But  only  between  the  wiU  and  something  dehors  the  will ;  so  that  there  is 
no  election  between  two  clauses  in  the  same  will :  Wollasion  y.  King,  8  Eq. 
165. 

And  a  provision  in  a  will  which  is  ex  facie  void,  as  on  the  ground  of  remote- 
ness, does  not  raise  a  case  of  election ;  Be  Warr&rCs  Trusts,  26  Ch.  D.  208 ; 
Be  Handcock^s  Trusts,  23  L.  B.  Ir.  34 ;  but  see  Be  Brooksbank,  Beauderh  y. 
James,  34  Ch.  D.  160,  165. 

And  where  the  will  is  absolutely  invalid,  e,g,,  that  of  a  married  woman 
entitled  under  the  old  law  in  fee  simple,  but  not  for  her  separate  use,  the 
heir-at-law  is  not  put  to  any  election:  De  Burgh  Lawson  v.  De  B.  L., 
55  L.  J.  Ch.  46 ;  Hearle  v.  Oreenbank,  1  Vez.  507 ;  Bich  y.  CockeU,  9  Ves. 
369. 

But  a  case  of  election  arises  where  a  testator  affects  to  deal  with  pro- 
perty belonging  to  a  legatee  in  exercise  of  a  supposed  power  of  appomt- 
ment  which  does  not  in  met  exist :  Be  Brooksbank,  Beauderk  y .  James,  34  Ch. 
D.  165. 

A  married  woman  joining  in  a  settiement  by  which  funds  of  hers  were 
purported  to  be  settied  by  her,  and  other  funds  were  brought  in  by  her 
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husband  and  parents,  was  'bonnd  to  elect  to  take  under  or  agamei  the  settle- 
ment :  Codririgtim  v.  C,  L.  E.  7  H.  L.  854. 

Before  the  Wills  Act  the  heir  was  put  to  his  election  if  a  testator  purported 
to  devise  after-acquired  lands  by  such  words  as  '*  ail  the  real  estate  I  shall 
die  possessed  of,"  and  gave  other  benefits  to  the  heir :  Churchman  v.  Ireland, 
1  Buss.  &  My.  250;  Iiance  v.  Truwhttt,  2  J.  &  H.  216;  but  not  by  a  devise 
invalid  as  to  realty  but  valid  as  to  personalty :  Sheddon  v.  Goodrich  y  8  Ves. 
481 ;  unless  the  testator  annexed  an  express  condition  not  to  dispute  the 
devise:  8,  C;  Boughton  v.  J?.,  2  Vez,  12 ;  1  Jarm.  W.  419;  nor  in  cases  of 
revocation  of  estate :  76.  420,  421. 

If  before  the  55  G.  HI.  c.  192,  the  testator  had  devised  copyholds,  but 
omitted  to  surrender  them  to  the  use  of  his  will,  the  heir  had  to  elect :  Unett 
V.  Wilkes,  Amb.  430. 

But  a  mere  general  devise  of  realty  did  not  show  a  sufficient  intention  to 
pass  copyholds:  Judd  v.  PraU,  13  Ves.  168  ;  15  Ves.  390. 

A  Scotch  heir  {Orrell  v.  0.,  6  Ch.  302),  or  the  widow  of  a  domiciled 
Englishman  with  Scotch  property  {Douglas  v.  />.,  12  £q.  617,  Form  6,  aup. 

L1579),  or  a  colonial  heir  (2>eu;ar  v.  Maitlandy  2  Eq.  384},  must  elect  between 
id  in  Scotland  or  in  the  colony  which  the  testator  has  invalidly  devised, 
and  other  benefits  given  by  the  will ;  but  a  general  devise  of  real  estate 
"wheresoever,"  was  held  not  to  have  been  intended  to  pass  Scotch  estates: 
MaxweU  v.  ilf.,  2  D.  M.  &  G.  705. 

Infants,  and  married  women  under  the  old  law,  cannot  declare  an  election. 
The  course,  therefore,  is  to  direct  an  inquiry  whether  it  will  be  for  the 
benefit  of  the  infant  (see  Forms,  8up»  p.  1589 ;  Brown  v.  B,,2  Eq.  481),  or 
of  the  married  woman  and  her  children  (see  Cooper  v.  C,  L.  B.  7  H.  L. 
53,  79  et  sup,  p.  1589),  to  take  under  or  against  the  will.  But  the  Court 
may,  if  it  has  the  materials  before  it,  elect  on  behalf  of  the  infants  without 
a  reference:  Blunt  v.  Lack,  26  L.  J.  Ch.  148;  LamhY,  £.,  5  W.  B.  772, 
Form  4,  9up.  p.  1589 ;  and  see  lie  BameU,  Baker  v.  Bameti,  W.  N.  (1900)  81, 
Form  3,  sup,  p.  1589,  where  the  Court  made  a  declaration  that  it  would  be 
for  the  benefit  of  the  issue  or  possible  issue  of  the  Defts  that  the  Defts 
should  elect  for  themselves  and  tneir  issue  to  take  under  the  provisions  of  a 
will  and  not  of  a  settlement. 

As  to  the  acceptance  by  a  lunatic  of  a  beneficial  devise  subject  to  an 
onerous  condition,  and  the  jurisdiction  of  the  Court  in  Limacy  notwithstand- 
ing the  statute  De  Prerogativd  Regis  (17  Edw.  II.  c.  lu)  to  give  up,  on  behalf 
of  a  lunatic,  an  interest  in  his  real  estate  in  order  thereby  to  comply  with  a 
condition  and  preserve  or  acquire  for  him  an  enhanced  benefit,  see  Re  Earl  of 
SefUm,  (1898)  2  Ch.  378,  C.  A. 

Where  the  donee  of  a  special  power  of  appointment  appoints  to  an  object 
of  the  power,  upon  a  trust  or  condition  for  persons  who  are  not  objects,  and 
gives  to  the  object  of  the  power  benefits  out  of  the  testator^s  own  property, 
no  case  of  election  arises,  as  the  trust  or  condition  is  rejected:  Wwlridge  v. 
jr.,  Johns.  63 ;  Carver  v.  Boivles,  2  Buss.  &  M.  304  (as  explained  in  Re  White, 
W.  V.  W.,  22  Ch.  D.  555) ;  and  see  Churchill  v.  C,  6  Eq.  44 ;  Roach  v.  Trood, 
3  Ch.  D.  427  ;  but  it  is  otherwise  if  the  testator  has  merely  attempted  to  im- 
pose upon  the  property,  subject  to  the  power,  an  obligation  to  produce  an 
equality  between  the  objects  of  the  power  and  other  members  of  his  family, 
e.g,,  children  by  a  subsequent  marriage :  Re  White,  W.  v.  W.,  sup. 

When  once  made,  and  communicated  to  the  other  parties  affected,  the 
election  is  final,  and  cannot  be  altered:  Scarf  v.  Jardine,  7  App.  Ca. 
345. 

The  objects  of  special  powers  of  appointment  are  not  put  to  their  election 
by  the  testator  bequeatning  other  i)roperty  to  them  and  purporting  to 
exercise  the  power  so  as  to  give  an  interest  to  non-objects:  Woodridge  v. 
W.,  Johns.  63;  Churchill  v.  C,  5  Eq.  44 ;  and  see  Roach  v.  Trood,  3  Ch.  D. 
429. 

A  widow  may,  by  the  terms  of  her  husband's  will,  be  put  to  election 
between  the  gins  in  the  will  and  her  dower :  sup,  p.  960 ;  1 IJ.  C.  Eq.  357 ; 
6th  ed.  420 ;  1  Jaxm.  W.  429  et  seq, ;  or  freebench  :  Thompson  v.  Burra,  16 
£q.  592 ;  but  there  must  be  strong  grounds  for  holding  that  she  was  not 
intended  by  the  testator  to  take  both :  8,  C, 

Election  may  be  implied  from  conduct :  see  8treatfidd  y.  8,,\  L.  C.  Eq. 
480 ;  7th  ed.  416 ;  but  it  "  must  be  by  a  person  who  has  positive  information 
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as  to  his  right  to  the  property,  and  with  that  knowledge  really  means  to  give 
that  property  up"  :  p*T  James,  L.  J.,  iu  Wiison  v.  Thornhury^  10  Ch.  248; 
Whitour  V.  ClifUm,  21  Beav.  447 ;  8  D.  M.  &  G.  641 ;  Re  Davidson,  Martin 
V.  Trimmer,  II  Ch.  D.  341. 


Sbction  XXI. — ^Dbclarations  belatino  to  Genbbal 

Beqttests  and  Dbvisbs. 

1.  Declaration  of  Person  meant — Cla^. 

Declabe,  that  tho  Pit  is  the  person  meant  and  intended  by  the 
testator  under  the  description  in  his  will  of  his  first  cousin  Y.,  son 
of  his  late  uncle  P.,  and  is  entitled  under  the  said  will  to  one  equal 
moiety  of  the  testator's  residuary  estate. — Bemasconi  v.  Atkinson^ 
V.-C.  W.,  13  Jan.  1853,  A.  276;  10  Ha,  345. 

For  declaration  as  to  children  taking  per  capita,  subject  to  survivorship 
in  cose  of  decease  before  twenty -one  or  marriage,  see  Berktlcy  v.  Swinburne, 
16  Sim.  289  ;  and  as  to  devolutions  of  shares,  Goodman  v.  O,,  1  D.  &  S.  699. 

For  declarations  that  descendants  took  per  stirpea,  and  not  per  capita,  and 
that  the  principle  was  to  be  applied  to  every  subdivision,  see  Gibson  v.  Fisher, 
5  Eq.  51 ;  but  see  Re  Wilson,  Parker  v.  Winder,  24  Ch.  D.  664. 

For  an  inquiry  who  is  the  person  meant  and  intended  by  the  testator  under 
tho  description  m  his  will  of,  &c,  see  Whitbread  v.  Kingham,  Y.-C.  H.,  14 
Dec.  1876,  B.  1893. 


2.  Legacy  declared  tcaived. 

As  account  of  the  legacies  &g.,  except  the  leg^y  of  £ —  given 
to  the  Deft  B.  for  his  trouble  in  acting  imder  the  testator's  will,  he 
declining  to  act  in  the  trusts  thereof,  and  waiving  the  said  legacy. 

As  to  accepting  one  gift  in  a  will  and  refusing  another,  v.  in/,  p.  1619. 

3.  Legacy  declared  lapsed, 

Declabe  that  the  bequest  of  &c.  is,  by  &c.,  become  lapsed,  and  is 
divisible  among  the  persons  entitled  by  virtue  of  or  according  to  the 
Statute  of  Distribution  to  the  estate  of  tho  testator  A.  living  at  the 
time  of  his  death. — ^Inquiry  for  statutory  next  of  kin. — See  Form  1, 
p.  1465. 

4.  Legacy  to  dissolved  Charity  declared  lapsed, 

'*  Declabe,  that  in  consequence  of  the  dissolution  in  the  lifetime  of 
the  testatrix  of  the  B.  Society  mentioned  in  her  will,  the  gift  of  £ — 
bequeathed  to  the  treasurer  of  the  said  society,  lapsed  and  fell  into  the 
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residue  of  the  testatrix's  estate." — FUk  v.  A.  (?.,  V.-O.  W.,  12  July, 
1867,  A.  1759;  4  Eq.  521  ;  Re  Rymer,  R.  v.  Stanfield,  (1895)  1  Oh.  19, 
0.  A. ;  et  V.  sup.  pp.  1293,  1843. 


6.  Legacy  declared  mlidj  free  from  Illegal  Obligation, 

Deglabe  that  the  gift  of  £1,000  New  Consols,  bequeathed  by  the 
will  of  the  testatrix  to  the  ineiimbeiit  &c.  of  L.,  is  a  good  and  valid 
bequest,  and  that  they  take  the  same  free  from  the  obligation  of 
keeping  in  repair  the  testatrix's  family  grave,  &c. — Fish  v.  A.  &., 
9upra, 


6.  Residue  declared  distributable  under  the  Statute  of  Distribution. 

''  Declabe,  that  the  other  moiety  of  such  last-mentioned  moiety  is 
divisible  between  the  Fit  and  the  other  persons  entitled  &c." — See 
Form  3. — ^Inquiry  for  statutory  next  of  kin  [Form  1,  p.  1465], — 
Dent  V.  West,  L.  0.,  1  March,  1773,  A.  366. 


7.  Hext  of  Kin  declared  entitled  to  Legacy, 

Declare  that  the  persons  entitled  by  virtue  of  or  according  to  the 
Statute  of  Distribution  to  the  estate  of  X.,  living  at  the  time  of  the 

death  of  the  said  testatrix  E.  F.,  are  entitled  to  the  legacy  of  £ 

bequeathed  by  the  will  of  the  said  £.  F.  to  X.,  or  his  legal  pers. 
represves. — See  Re  Thompson,  Machell  v.  Newman,  Kay,  J.,  30  June, 
1886,  B.  782;  S.  C,  55  L.  T.  85. 


8.   Will  declared  effectual  Appointment,  and  to  make  Fund  part  of 

General  Personal  Estate. 

Appoint  the  Pit  H.  to  represent  the  next  of  kin  of  the  testatrix 
A.  I.  for  the  purposes  of  this  action ;  And  declare  that  the  will  of  the 
testatrix  A.  I.,  operated  as  an  effectual  and  complete  appointment  of 
the  entirety  of  the  legacy  of  £770  bequeathed  by  the  will  of  her 
father,  M.  I.,  stated  in  the  first  paragraph  of  the  Statement  of  Claim, 
and  that  the  said  sum  of  £770  became  by  such  appointment  part  of 
the  general  personal  estate  of  the  said  testatrix,  and  ought  to  be  ad- 
ministered accordingly  ;  And  the  Fit  and  the  Defts  waiving  accoxmts 
of  the  testatrix's  personal  estate,  Let  the  £507  Oons.  in  Court  to  the 
credit  of  &o.  be  transferred  to  the  Fit  H.  as  the  legal  pers.  represve 
of  the  testatrix,  as  directed  in  the  Payment  Schedule  hereto ;  And  Let 
the  Pit  W.  I.,  the  trustee  of  the  will  of  the  said  M.  I.,  pay  to  the 
Pit  H.  as  such  legal  pers.  represve  the  sum  of  £270  (balance  of  the 
said  legacy),  admitted  by  his  counsel  to  be  in  his  hands,  and  all 
interest  received  by  him  in  respect  thereof;  Tax  costs  of  all  parties, 
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and  H.  to  pay  them  out  of  general  personal  estate. — \^Add  Payment 
Schedule^  Form  No,  34.] — Be  Ickeringill,  HinsUy  v.  /.,  V.-C  H., 
19  March,  1881,  A,  1154 ;  S.  C,  17  Ch.  D.  151. 


9.  Bequest  declared  not  to  be  Specific^  btft  subject  topaymeiU  of 

Legacies  thereout. 

Upon  motion  by  way  of  appeal  &c.,  Declare  that  the  legacy  of  all 
the  testator's  personal  estate  and  effects  of  which  he  should  die  pos- 
sessed, and  which  should  not  consist  of  money  or  securities  for  money 
bequeathed  by  the  said  will  to  A.  B.,  is  not  a  specific  legacy,  and  that  all 
the  pecuniary  legacies  are  payable  in  full  before  the  said  A.  B.  can  be 
entitled  to  anything  under  the  said  bequest  to  her ;  but  this  declaration 
is  without  prejudice  to  any  question  as  between  A.  B.  and  the  tes- 
tator's heir-at-law  as  to  the  liability  of  the  real  estate  to  the  payment 
of  such  pecuniary  legacies  in  priority  to  the  property  bequeathed  to 
her;  Let,  in  addition  to  the  accounts  and  inquiries  directed  by  the 
order  dated  &c.,  the  following  inquiry  be  made : — An  inquiry  what 
property,  chattels,  and  effects  were  comprised  in  the  said  bequest  to 
A.  B.,  and  what  has,  since  the  testator's  death,  become  thereof ;  Let  a 
yaluation  be  put  on  all  of  such  property,  chattels  and  effects  comprised 
in  the  said  bequest  to  A.  B.  as  have  been  deliyered  to  E.  and  F.,  or 
either  of  them,  under  the  order  dated  &c.  or  otherwise,  or  which  since 
the  death  of  the  testator  have  been  or  are  now  in  their,  or  either  of 
their  possession,  or  in  the  possession  of  any  person  or  persons  by  their 
or  either  of  their  authority  or  for  their  or  either  of  their  use. — ^Costs. 
—Re  Ovet/y  Broadhent  v.  BarroWy  0.  A.,  3  May,  1882,  B.  923 ;  S,  C, 
29  Ch.  D.  560,  0.  A. 


10.  Intestacy  declared^  save  as  to  Things  ejusdem  generis. 

'*  Declabe,  that  according  to  the  true  construction  of  the  will  of  N. 
&c.,  only  such  articles  passed  by  the  bequest  of  '  aU  her  household 
furniture  and  effects,  plate  &c.,'  as  are  ejusdem  generis  with  the  articles 
therein  so  particularly  mentioned,  and  that  she  died  intestate  as  to  the 
residue  of  her  personal  estate,  if  any." — Newman  v.  N,y  M.  B.,  8  Nov. 
1858,  B.  438. 

11.  Bequest  held  to  be  in  satisfaction  of  Testator's  Covefiants. 

*'And  this  Court  being  of  opinion  that  the  bequests  contained  in 
the  will  of  the  testator  W.  B.  are  to  be  deemed  to  have  been  given  in 
satisfaction  of  the  covenant  by  the  testator  contained  in  the  indenture 
of  settlement,  dated,"  Let  &c. — See  Romaine  v.  Onslowy  V.-C.  H., 
20  March,  1876,  B.  556 ;  S.  C,  24  W.  R.  899. 

For  a  declaration  that  the  Deft  was  not  entitled  to  daim  both  his  debt  due 
from  testator  and  the  legacy  given  to  him  by  Ihe  testator's  will,  but  had  a 
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light  to  make  his  election,  whether  to  daim  his  debt  out  of  the  testator's 
estate,  or  accept  the  legacy,  after  the  account  of  the  personal  estate  should 
be  taken,  see  E.  Stafford  v.  CantiUan  {Bulkehy),  L.  C,  23  Feb.  1760,  A.  321 ; 
8,  C,  2  Vez.  170. 


12.  Shares  of  Besidue  declared  adeemed  pro  tanto  bp  subseqimit 

Advances. 

**  Deglabe,  that  the  residuary  bequests  contained  in  the  testator's 
will  to  his  two  children,  the  Pit  S.  and  the  Deft  M.,  were  respectively 
adeemed,  as  to  the  bequest  to  the  said  Deft  M.,  by  the  several  advances 
of  &G.,  making  together  £2,000,  mentioned  &c.,  and  as  to  the  bequest 
to  the  said  Pit  S.  by  the  sum  of  £8,500  in  the  indenture  of  the  11th 
November,  1869,  mentioned  &o.,  and  which  by  the  same  indenture  the 
testator  covenanted  to  pay  as  therein  mentioned  to  the  Pits  H.  and  L., 
as  trustees  of  such  indenture ;  And  Let  the  said  sums  of  £2,000  and 
£8,500  be  brought  into  hotchpot  (but  without  interest)  in  computing 
the  respective  shares  of  the  Deft  M.  and  the  Pit  S.  in  the  testator's 
residuary  personal  estate." — Stevenson  v.  Masson,  V.-O.  B.,  4  Deo. 
1873,  B.  3359;  S.  C,  17  Eq.  78. 


13.  Bequest  to  OrandchUdren^  divisible  at  a  future  TimCy  declared  to 
vest  immediately^  subject  to  letting  in  any  bom  within  Twenty 
Years  afterwards. 

«  Declabe,  that  according  to  the  true  construction  of  the  residuary 
bequest  in  the  will  of  the  testator  &c.,  all  the  grandchildren  of  the 
testator  who  were  living  at  the  time  of  his  death  took  immediate 
vested  and  transmissible  interests  in  his  residuary  estate,  subject  to  be 
opened  and  to  let  in  any  grandchildren  of  the  testator  who  may  be 
bom  before  the  expiration  of  twenty  years  from  the  date  of  his 
decease." —QppffnAwm  v.  Henryy  V.-C.  W.,  26  Feb.  1853,  B.  601 ;  10 
Ha.  441. 


14.  Bequest  declared  void  for  Benioteness. 

<<  Declabe,  that  according  to  the  true  construction  of  the  will  of  S., 
the  testatrix  &c.,  the  class  of  persons,  consisting  of  children  and  grand- 
children of  the  Pit,  to  whom  the  testatrix's  residuary  estate  is  by  the 
said  will  expressed  to  be  given  upon  the  Pit's  death,  includes  persons 
who  cannot  take  by  reason  of  remoteness  ;  And  that  the  trust  for  such 
class,  and  also  the  gift  over,  in  case  there  should  be  no  child  or  other 
issue  to  take  a  vested  interest  under  such  trust,  are  respectively  void 
for  remoteness ;  And  that  the  testatrix's  residuary  real  and  personal 
estate,  after  the  Pit's  death,  is  therefore  undisposed  of  by  the  said 
will,  and  belongs  to  the  Pit,  as  the  heir-at-law  and  sole  next  of  kin  of 
the  testatrix;  But  this  declaration  is  without  prejudice  to  the  trust 
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declared  by  tlie  will  for  the  benefit  of  the  Pit's  children,  if  any,  during 
his  life,  in  the  events  in  the  will  in  that  behalf  mentioned,  or  in  any 
or  either  of  such  eyents." — Seaman  t.  Woods,  M.  B.,  25  July,  1856, 
B.  432 ;  22  Bear.  595. 


15.  Ot/i  charged  on  Heal  Estate  toidfor  RemoteneaSj  and  to  sink  irUo 

Estate. 

''  Declare,  that  according  to  the  true  construction  of  the  will  of  A., 
the  testator  &c.,  the  gift  of  £2,000  by  the  said  wiU  directed  to  be 
raised  out  of  the  testator's  real  estate  at  B.,  in  trust  for  &c.,  is  void  for 
remoteness,  and  that  the  said  sum  of  £2,000  ought  not  to  be  raised, 
but  ought  to  sink  into  the  said  estate." — Markham  v,  Tibbiis^  V.-O.  S., 
28  Feb.  1868,  B.  979. 


16.  Gift  void  for  Remoteness — Consequent  Inquiries. 

''  Declabb,  that  according  to  the  true  construction  of  the  will  of  the 
testatrix,  the  trusts  expressed  in  the  said  will  concerning  the  moneys 
arising  from  the  sale  of  her  freehold  and  copyhold  estates  situate  at 
&c.,  and  all  her  household  furniture  &c.,  which  were  intended  to  take 
effect  after  the  death  of  the  eldest  son  of  8.  and  E.,  are  void  for  re- 
moteness ;  and  that  so  much  of  the  said  sums  eis  arose  from  the  sale  of 
real  estate  deYolved  upon  the  heir-at-law  of  the  testatrix,  and  that  his 
legal  pers.  represves  are  now  entitled  thereto ;  and  that  so  much  of  the 
said  sums  as  arose  from  (pure)  personal  estate  passed  to  the  next  of  kin 
of  the  testatrix  living  at  her  death ;  And  Let  the  following  inquiries 
&c. :  1.  An  inquiry  whether  any  and  which  of  such  freehold  and  lease- 
hold estates  now  remain  unsold,  and  who  (is  or)  are  now  in  possession 
of  the  receipts  and  profits  thereof,  and  of  what  particulars  such  estates 
now  consist.  2.  An  inquiry  what  portion  of  the  £ —  New  Consols  in 
Court  to  the  credit  of  &c.,  now  constituting  the  produce  of  such  (free- 
hold and  leasehold)  estates,  directed  by  the  will  to  be  sold  and  con- 
verted, arose  from  real  estate,  and  what  portion  thereof  arose  from 
personal  estate."  3  and  4.  Inquiries  for  the  heir-at-law  and  for  the 
next  of  kin  [Forms  9,  1,  pp.  1394,  1465].  5.  Inquiry  whether  any 
shares  incumbered,  and  who  now  entitled. — Stuart  v.  Cocker ell^  V.-C.  M., 
21  June,  1869,  B.  1722 ;  S.  C,  7  Kq.  363 ;  aflBrmed,  L.  J  J.,  13  July, 
1870,  B.  2359;  5  Ch.  718. 


17.  Declaration  under  Accumulations  Aciy  1800  (39  Sf  40  O.  IIL  c.  98). 

'^Deoiare,  that  having  regard  to  the  Accumulations  Act,  1800, 
according  to  the  true  construction  of  the  will  of  H.,  the  testator  &c., 
the  accumulations  directed  by  the  said  will  only  took  e£Fect  to  diminish, 
for  the  period  of  twenty-one  years  from  the  testator's  death,  the  gift 
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to  his  daughter  E.,  the  wife  of  the  Deft  H.,  of  the  share  of  his  resi- 
duary estate  bequeathed  to  her ;  and  that  the  said  E.  is,  from  the 
expiration  of  the  aforesaid  period  of  twenty-one  years  until  the  death 
of  the  Deft  H.,  entitled  to  the  income  of  the  said  share  and  of  the 
accumulations  thereof." — Combe  y.  Hughes,  M.  B.,  27  Jan.  1865  ; 
affirmed  by  L.  JJ.,  3  May,  1865,  A.  1011 ;  2  D.  J.  &  S.  657. 


18.  Accumulation  of  Income — Repairs  to  Buildings — Rebuilding — 

Inquiries. 

Declare  that,  subject  to  the  due  performance  and  execution  of  the 
trusts  and  powers  of  the  will  of  X.  for  rebuilding,  reinstating,  and 
substantially  repairing  the  messuages  and  buildings  in  the  said  will 
mentioned,  the  trust  for  the  investment  of  the  clear  surplus  income  of 
the  testator's  estate,  after  answering  the  several  purposes  in  the  said 
will  specified,  is  invalid  as  from  the  expiration  of  the  period  of  21  years 
from  the  testator's  death,  and  that  as  from  that  date  (subject  and  with- 
out prejudice  as  aforesaid)  the  income  of  the  testator's  estate  became 
payable  and  divisible  as  follows,  that  is  to  say,  as  regards  such  portion 
of  the  said  income  as  has  arisen  or  shall  arise  from  real  estate,  the  same 
belongs  and  is  payable  to  the  heir-at-law  of  the  testator  at  the  time  of 
his  death,  or  his  real  •  represve,  and  as  regards  such  of  the  said 
income  as  has  arisen  or  shall  arise  from  the  personal  estate  of  the 
testator,  the  same  belongs  and  is  divisible  between  the  next  of  kin  of 
the  testator,  according  to  the  statutes  for  the  distribution  of  intestates' 
estates,  living  at  the  time  of  his  death,  or  their  respective  legal  pers. 
represves.  Liberty  to  apply  at  Chambers  for  directions  as  to  receiver's 
bedances  and  otherwise,  to  give  effect  to  declaration.  And  at  request 
of  A.  B.,  as  representing  such  class,  Let  the  following  inquiries  be 
made : — (1)  An  inquiry  what  sums  ought  from  time  to  time  to  be 
applied  in  keeping  the  said  messuages  and  buildings  in  ordinary 
tenantable  repair,  and  in  insuring  the  same  in  accordance  with  the 
directions  in  the  said  will.  (2)  An  inquiiy  whether  any  messuages  or 
buildings  for  the  rebuilding  or  substantial  repair  whereof  the  estate  of 
the  testator  is  or  shall  be  liable,  require  to  be  rebuilt,  reinstated,  or 
substantially  repaired,  and,  if  so,  what  sums  ought  to  be  applied  for 
that  purpose.  Liberty  to  apply  as  to  the  fund  out  of  which  any  re- 
building &c.  should  be  borne.  Let  the  following  further  inquiries  be 
made :  (3)  An  inquiry  as  to  heir-at-law  of  testator.  (4)  An  inquiry 
as  to  next  of  kin  of  testator.  (5)  An  inquiry  in  what  proportions  the 
annuities  from  time  to  time  payable  out  of  the  testator's  estate  ought 
to  be  borne  as  between  the  net  income  of  the  real  estate,  and  the  net 
income  of  the  personal  estate  of  the  testator.  Liberty  to  apply  gene- 
rally. Costs  to  be  taxed  and  paid  out  of  fund  in  Court,  without 
prejudice  to  any  question  as  to  how  and  in  what  proportions  the 
same  should  ultimately  be  borne. — Re  Mason,  M.  v.  M.,  Stirling,  J., 
7  Aug.  1891,  B.  2496 ;  S.  C,  (1891)  3  Ch.  467. 
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19.  Person  deemed  dead  and  unmarried^  and  his  Share  fallen  into 

Residue, 

Deolabe,  that  IL,  in  the  pleadings  &o.,  having  left  England  for  the 
United  States  of  America  in  the  month  of  July,  1849,  being  a  bachelor 
at  the  time  of  his  departure,  and  not  having  been  heard  of  since  the 
month  of  October,  1849,  when  the  letter,  written  by  him,  and  dated  New 
Orleans,  17  September  1849,  in  the  Master's  certificate  mentioned, 
was  received  in  England  by  his  brother  E.,  in  the  pleadings  also 
named,  the  said  B.  is  to  be  deemed  to  be  dead  on  the  17  September, 
1856,  without  ever  having  been  married ;  And  Declare  that  by  and  on 
the  death  of  the  said  B.  unmarried  and  without  issue,  at  such  time  as 
aforesaid,  the  sum  of  £1,000  bequeathed  to  him,  or  for  his  benefit,  by 
the  will  of  the  testatrix  G.,  and  payable  out  of  the  trust  funds  now 
vested  in  the  Defts  F.  G.  &c.,  as  the  trustees  of  the  said  will,  fell  into 
and  became  part  of  the  residue  of  the  estate  of  the  testatrix. —  Green- 
wood V.  (7.,  V.-O.  S.,  16  Nov.  1857,  A.  743. 

For  declaration  that  a  person  not  heard  of  since  1843  was  to  bo  presumed 
to  have  died  in  1846,  see  Green  v.  (r.,  V.-C.  S.,  16  July,  1861.  As  to  pre- 
sumption of  death,  see  Sect.  XXVII.,  wf,  p.  1654. 

20.  Declaration  that  a  Devise  on  a  Double  Contingency  failed. 

Declabe,  that  the  testator's  daughter  S.  having  died  in  his  lifetime 
under  twenty -one  years  of  age,  but  married,  the  devise  over  of  the  two 
messuages  &c.  to  the  Deft  E.,  her  heirs  and  assigns,  in  the  event  of  the 
death  of  the  said  S.  under  twenty-one  and  unmarried,  did  not  take 
effect,  and  that  the  said  two  messuages  descended  to  the  Deft  I.,  the 
testator's  eldest  son  and  heir-at-law,  and  that  the  same  are  by  the  said 
will  charged  with  the  testator's  debts  and  funeral  expenses. —  WilUama 
V.  Chitty,  L.  0.,  16  Aug.  1797,  B.  750. 

For  declaration  that  the  heir  is  entitled  to  the  estate  in  question,  subject 
to  dower,  see  Clarke  v.  Franklin,  4  K.  &  J.  268. 

For  decree  declaring  that  a  moiety  of  testator's  freeholds,  devised  to  two 
sons,  one  of  whom  predeceased  him,  aescended  to  his  heir-at-law,  the  moiety 
of  copyholds  to  his  customary  heii',  see  Windua  v.  IF.,  M.  E.,  29  Feb.  1856, 
B.  769 ;  6  D.  M.  &  G.  654 ;  21  Beav.  373. 

For  declaration,  that  under  a  devise  after  the  death  of  testator's  wife,  **  to 
his  then  male  heir  and  his  heii^s  in  strict  tail  male,"  the  eldest  son  and  male 
heir  at  common  law  took  gavelkind  land  as  well  as  that  in  common  socage, 
see  Thorp  v.  Owen.,  2  Sm.  &  G.  95. 

For  declaration  that  the  share  of  an  intestate  in  copyholds,  derived  under 
an  executory  devise,  devolved  on  the  common  law  and  not  on  the  customary 
heirs,  see  MalUmon  v.  Siddle,  39  L.  J.  Ch.  426 ;  18  W.  R.  569. 

For  decree  declaring  estates  were  devised  to  W.  B.,  the  testator's  first 
cousin  once  removed,  it  appearing  testator  left  no  second  cousin  named 
W.  M.,  see  Bennett  Y.Marahatl,  2  K.  &  J.  744,  et  v,  sup.  pp.  1569,  1573. 

21.  Devisees  declared  seised  in  timst  for  Tenants  in  Common  in  tally 

including  a  Bankrupty  with  Remainders. 

Declabe,  that  according  to  the  true  construction  of  the  will,  dated 
&c.,  of  the  testator,  the  Defts  T.  &o.,  the  devisees  in  trust  in  the  said 
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will  named,  are  seised  of  the  messuage  &c.,  situate  &o.,  in  the  said  will 
m.entioned,  in  trust  for  the  Fits,  nine  of  the  children  of  M.  deceased, 
and  the  Def ts  L.  &c.,  as  the  assignees  of  F.,  a  bankrupt  [now  the  Deft  L. 
the  trustee  of  the  property  of  F.,  a  bankrupt] »  the  tenth  and  only 
remaining  child  of  the  said  M.,  as  tenants  in  common  in  tail  general, 
the  said  L.  &c.,  the  assignees  \now  the  Deft  L.  the  trustee  &c.],  repre- 
senting F.  and  the  heirs  of  his  body  as  to  such  estate  and  interest  as 
would  have  been  taken  by  F.  and  the  heirs  of  his  body  had  he  not 
become  bankrupt,  with  cross  remainders  between  them,  the  Pits  and 
the  Defts  L.  &c.,  as  such  assignees  [now  the  Deft  L.  the  trustee  &c.], 
with  remainder  to  the  Deft  J.,  the  widow  of  the  said  M.,  for  her  life, 
with  remainder  to  the  Defts  I.  and  the  testator,  who  survived  M.,  as 
tenants  in  common  in  fee. — Mandeno  v.  .T/.,  V.-O.  "W.,  15  Nov.  1853, 
B.  144  ;  S,  C,  Kay,  ii. 


22.  Forfeiture  declared. 

And  the  Deft  A.,  by  her  counsel,  admitting  that  she  never  has 
resided,  and  does  not  intend  to  reside,  in  the  mansion-house  situate  &c.. 
Declare,  that  according  to  the  true  construction  of  the  will  of  the 
testator  &c.,  the  said  Deft  has  forfeited  the  estate  for  life  given  to  her 
by  the  said  testator's  wiU ;  And  (by  consent  of  the  Pit  by  his  counsel) 
declare  that  such  forfeiture  takes  place  from  this  day. — Dunne  v.  Z)., 
V.-O.  S.,  30  Jan.  1855,  A,  401 ;  i  &m.  &  G.  22. 

For  decree  declaring  the  effect  of  obligation  imposed  by  the  will  on  the 
devisee  for  life  of  a  mansion-house,  &c.,  to  reside  for  six  months  in  every 
year,  with  penalty  or  forfeiture,  see  Walcot  v.  Botfield,  Kay,  549 ;  and  as  to 
the  personsQ  use  and  occupation  of  land,  Babbeth  v.  Squire,  4  D.  &  J.  406, 
412 ;  1  Jarm.  741 ;  Theobald,  189 ;  Mannox  v.  Greener,  14  Eq.  456. 

For  order  for  payment  of  dividends  to  tenant  for  life  until  alienation,  &c., 
see  Payment  Schedule,  Form  No.  16,  Vol.  I. 

For  declaration  that  life  interest  ceased  on  insolvency,  see  Rochford  v. 
Hackman,  1851,  B.  791;  S,  C,  9  Ha.  475;  and  see  notes,  inf,  p.  1606. 

For  declaration  of  foifeiture  for  non -residence,  see  Re  Haynes,  Kemp  v.  H,, 
37  Ch.  D.  306. 

For  inquiry  as  to  incumbrances  by  co-heirs,  see  Blackburn  v.  Belcher, 
V.-C.  W.,  16  March,  1872,  A.  652. 


KOTES. 


liEOAOIES  OHABGBD  ON  BEALTT. 


The  rules  as  to  what  words  will  charge  legacies  on  the  realty  are  the  same 
as  those  as  to  a  charge  of  debts :  Wheeler  v.  Howell,  3  K.  &  J.  198.  As  to 
what  creates  a  charge  of  debts,  v,  aup,  p.  1424. 

Where  legacies  are  given  generally,  and  then  the  residue  of  real  and 
personal  estate  is  given  in  one  mass,  that  charges  the  legacies  on  the  land : 
Re  Bellis,  5  Ch.  D.  504  ;  Greville  v.  Browne,  7  H.  L.  0.  689 ;  Bray  v.  Stevens, 
12  Oh.  D.  162 ;  Re  Smith,  S.  v.  S.,  (1899)  1  Oh.  365 ;  Re  Adams  and  Perry, 
(1899)  1  Oh.  554;  ife  Dyson  and  Fowke,  (1896)  2  Ch.  720;  Re  Bawden, 
Ifational  Provincial  Bank  v.  CressuoeU,  (1894)  1  Oh.  693;  although  they  are 
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directed  to  be  paid  by  the  exors :  S.  C, ;  Re  Brooke^  B,  v.  JRooJce,  3  Ch.  D.  630 ; 
Whteler  v.  Howelly  3  K.  &  J.  198 ;  for  only  the  **  residue  "  after  pajing  them, 
goes  to  the  residuary  devisees  :  Oreville  v.  Browne,  7  H.  L.  C.  700,  703 ;  and 
whether  the  exors  are  devisees  of  the  realty  {Field  v.  Beckett,  29  Beav.  568) 
or  not ;  Be  Brooke y  3  Ch.  D.  630  (but  see  Wheeler  v.  Howell,  sup,,  and  the  rule 
as  to  a  charge  of  debts,  sup,  p.  1424) ;  and  though  there  is  a  specific 
devise  of  part  of  the  realty :  Francis  v.  Clemoiv,  Kay,  435,  or  an  annuity  to 
the  same  legatee  expressly  charged  on  the  realty:  Oreville  v.  Browne,  7 
H.  L.  C.  689 ;  or  mortgaged  estates  ai'e  specifically  devised  free  from  the 
mortgages,  which  are  thus  thrown  on  the  residue :  Be  Smith,  S.  v.  8,,  (1899) 
1  Ch.  365 ;  and  the  rule  is  not  confined  to  cases  in  which  the  residuary  real 
and  personal  estate  are  given  together  eo  nomine  as  "residue,"  or  the  "  rest," 
or  the  like :  Be  Bawden,  National  Provincial  Bank  v.  Cresswell,  (1894)  1  Ch. 
693. 

But  legacies  thus  charged  on  the  real  estate  are  payable  primarily  out  of 
the  personalty,  unless  the  testator  expressly  directs  that  they  shall  be  paid 
out  of  the  mixed  residue,  in  which  case  they  are  payable  ratably  out  of  the 
realty  and  personalty :  Elliott  v.  Dearsley,  16  Ch.  D.  322,  C.  A. ;  Re  Boards, 
Knight  v.  K.,  (1895)  1  Ch.  499  (explaining  dictum  in  Oains/ord  v.  Dunn, 
L.  B.  17  Eq.  405,  upon  this  point). 

And  as  to  what  words  are  sufficient  to  charge  legacies  on  real  estate 
exclusively  in  exoneration  of  the  personal  estate,  see  Be  Needham,  Robinson 
V.  N.,  64  li.  J.  Ch.  75. 

The  rule  was  not  applied  to  legacies  expressly  directed  to  be  paid  out  of 
personalty :  Oyett  v.  yVilliams,  2  J.  &  H.  429. 

Where  a  testator  gives  legacies  and  charges  them  on  his  real  estate,  and 
then  specifically  devises  real  estate  to  A.,  and  other  real  estate  **  subject  as 
aforesaid"  to  B.,  both  devisees  take  subject  to  the  charge :  Bank  of  Irtland 
V.  McCarthy,  (1898)  A.  0.  181,  H.  L. 

Annuities  charged  on  land  have  no  priority  over  legacies  similarly  charged : 
Boper  V.  i?.,  3  Ch.  D.  714;  but  an  annuity  charged  on  specific  realty  had 
pnoritj'  over  legacies  charged  on  the  realty  generally:  Briggs  v.  George, 
W.  N.  (81)  122 ;  45  L.  T.  249 ;  29  W.  E.  295. 

A  legacy  in  lieu  of  dower  to  a  widow  who  elects  to  take  the  legacy  has 
priority  over  pecuniary  legacies :  Norcott  v.  Gordon,  14  Sim.  258  ;  Re  Green- 
wood,  O,  V.  G,,  (1892)  2  Ch.  295,  298 ;  but  not  where  tiiere  is  no  realty : 
Acey  V.  Simpson,  5  Beav.  35 ;  or  it  is  all  free  from  dower :  Boper  v.  B,,  sup,  ; 
or,  since  the  Dower  Act,  is  disposed  of  by  the  husband's  will :  Be  Greenwood, 
G.  V.  G„  (1892)  2  Ch.  295. 

Where  a  legacy  was  charged  on  land  which  proved  insufficient,  the  legatee 
was  held  not  entitled  to  an  account  of  back  rents :  Qarfitt  v.  Allen,  A»  v. 
Longstaffe,  37  Ch.  D.  48. 

Where  real  estate  was  devised  to  a  devisee,  **  he  i>aying  thereout"  certain 
legacies,  the  devisee  was  not  a  trustee  of  the  legacies  so  as  to  be  liable  to 
account  for  rents  and  profits,  previously  to  a  sale  by  order  of  the  Court,  of 
realty  of  which  he  was  in  possession :  Newhold  v.  Beckett,  62  L.  T.  533. 

A  devisee  of  real  estate  charged  with  a  legacy,  having  been  let  into  posses- 
sion on  his  promise  to  pay  uie  legacy,  was  held  personally  liable  to  the 
legatee:  Barry  v.  B.,  28  L.  E.  Ir.  45. 

As  to  annuities  being  charged  on  land  and  on  corpus,  or  only  on  income, 
V.  inf,  p.  1638. 

CUMTTLATIVB  LEGACIES. 

Where  two  legacies  of  the  same  amount,  or  of  the  same  thing,  are  given, 
the  one  is,  in  general,  taken  to  be  a  repetition  by  mistake  of  the  other: 
St,  Albans  v.  BeaucUrk,  2  Atk.  636. 

A  second  legacy  by  another  instrument  ia  primS  facie  cumulative  whatever 
its  amount :  Wilson  v.  O'Leary,  7  Oh.  448 ;  12  Eq.  625 ;  Cresswell  v.  C,  6 
Eq.  69 ;  Johnstone  v.  L,  Harrowby,  1  D.  F.  &  J.  183;  Joh.  426;  unless  the 
second  instrument  professes  or  appears  to  be  in  substitution  for  the  first : 
St,  Albans  v.  Beauclerk,  2  Atk.  636;  Tuckey  y,  Henderson,  33  Beav.  174;  or 
is  of  the  same  date,  and  appears  to  be  a  mere  copy :  Whyte  v.  IT.,  17  Eq.  50 ; 
and  evidence  of  an  attesting  witness  was  admitted  on  this  point :  Hubbard  y« 
Alexander,  8  Oh.  D.  738 ;  but  see  Wilson  y.  O'Ltary,  7  Oh.  448. 
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And  the  rule  extends  to  an  additional  legacy  given  by  a  codicil  to  a  legatee 
named  in  the  will :  Re  Hall,  H,  v.  H.,  51  L.  T.  86. 

And  as  to  repetition  of  or  cumulative  legacies,  see  Wms.  Exors.  1155 
d  8eq, ;  HooUy  y.  Hatton,  2  L.  Oa.  Eq.  865 ;  Lee  y.  Fairly  4  Ha.  201 ; 
Theobald,  134—138. 


SATISFACTION  AND  ADEMPTION  OF  LEOAOIES  BY  ADYANOES  TO  THE  LEGATEE. 

As  to  the  satisfaction  or  ademption  of  legacies  by  advances  made  by  the 
testator  after  the  date  of  the  will,  see  Exp.  Pye,  2  L.  Ca.  Eq.  365,  and  notes, 
p.  383. 

The  principle  does  not  apply  to  advances  before  the  date  of  the  will : 
Taylor  v.  Cartwright,  14  Eq.  176;  20  W.  E.  603;  Be  Peacock,  14  Eq.  236; 
unless  by  spedal  contract :  Upton  y.  Prince,  Oas.  t.  Talb.  71 ;  or  where  the 
'wiU  directs  that  they  shall  be  taken  into  account :  Field  v.  Seward^  5  Oh.  I>. 
538. 

The  advance  need  not  be  made  on  marriage,  or  any  other  special  occasion : 
Leighton  v.  Z.,  18  Eq.  458;  g^.  v.  as  to  the  evidence  necessary  to  rebut  the 
presumption  of  satinaction.  As  to  what  constitutes  an  advancement,  see 
Taylor  v.  T.,  20  Eq.  155;  Be  Peacock,  14  Eq.  236;  Be  Blockley,  B,  y.  B.,  29 
Ch.  D.  250. 

A  direction  in  the  will  that  advances  should  be  charged  against  shares 
of  residue,  showed  that  a  pecuniary  legacy  to  a  child  who  took  a  share  of 
residue  also  was  not  to  be  charged  with  advances:  Smith  v.  Crabtree,  6 
Ch,  D.  591. 

The  presumption  was  not  rebutted  by  some  difference  in  the  limitations : 
Buasell  v.  8t,  Auhyn,  2  Oh.  D.  398 ;  Bomaine  v.  OnsloiVy  24  W.  E.  899 ;  and 
see  Fairer  v.  Park,  3  Ch.  D.  309. 

A  gift  of  a  share  of  residue  given  by  the  father's  will  was  not  an 
'*  advancement  or  payment "  withm  the  meaning  of  the  will  of  the  grand- 
father: Cooper  V.  C,  8  Ch.  813;  nor  was  the  receipt  by  grandchilc&en  of 
part  of  the  grandfather's  property  under  an  agreement  (not  voluntary)  by 
which,  in  the  event,  what  would  otherwise  have  gone  to  the  father  came  to 
them:  8.  C. 

A  legacy  to  an  intended  wife  was  held  satisfied  by  a  settlement  of  the 
same  amount  on  marriage  subsequently:  Mascal  y,  M,,  1  Yez.  323. 

The  doctrine  is  applicable  to  residuary  gifts :  Moniefiore  v.  Quedalla,  1  D. 
F.  &  J.  93 ;  Stevenson  v.  Maseon,  17  Eq.  78 ;  but  only  as  between  children 
or  persons  to  whom  the  testator  was  in  loco  parentis :  Meinertzagen  v.  Walters, 
7  Oh.  670 ;  Fowkes  v.  Pascoe,  10  Ch.  343 ;  and  depends  on  the  circumstances : 
Cower  y,  C,  8  Ch.  813. 

The  presumption  does  not  apply  in  the  case  of  a  mother ;  in  such  a  case 
the  intention  is  a  question  of  evidence :  see  Bennet  v.  B,,  10  Ch.  D.  474. 

In  the  absence  of  any  direction  by  the  testator  to  the  contrary,  advance- 
ments to  children  on  account  of  their  portions  bear  no  interest  up  to  his 
death,  but  interest  from  his  death,  or  from  the  death  of  the  tenant  for  life, 
whichever  last  happens:  Stewart  v.  S.,  15  Ch.  D.  539;  v,  sup,  p.  1512. 

As  to  hotchpot,  V.  sup,  p.  1512. 

As  to  advancements  by  way  of  portion  within  the  Statute  of  Distribution, 
v,in/.  Chap.  XL V.,  ** Settlement,"  pp.  1739,  1740. 

As  to  the  satisfaction  of  a  debt,  covenant,  or  portion  by  an  equal  or  greater 
lesacy,  see  Talbot  v.  Shrewsbury,  2  L.  Ca.  Eq.  375 ;  Chancey*s  Case,  lb,  376 
Wms.  Exors.  1162  et  seq,  ;  Chichester  y,  Coventry,  L.  E.  2  H.  L.  71 
Atkinson  v.  Liitlewood,  18  Eq.  595 ;  Bomaine  v.  Onslow,  24  W.  E.  899,  et  sup, 
Mayd  y.  Field,  3  Ch.  D.  587  (a  case  of  a  legacy  by  a  married  woman) ;  and 
Smyth  V.  Johnston,  31  L.  T.  876,  where  shares  of  residue  given  to  daughters 
were  held  not  to  be  in  satisfaction  of  covenants  in  marriage  settlements ; 
and  Be  Fletcher,  Oillings  v.  F,,  38  Ch.  D.  373,  where  a  legacy  to  a  wife  of  the 
exact  amount  which  the  testator  owed  her  was  adeemed  by  payment  of  the 
debt  in  his  lifetime. 

A  direction  bj  a  testator  that  his  *' debts"  (not  mentioning  *^ legacies") 
are  to  be  paid  is  sufficient  to  exclude  the  presumption  that  a  legacy  to  a 
creditor,  equal  to  or  exceeding  the  debt,  is  a  satisfaction  of  it :  Be  Huish, 
Bradshaw  v.  H.,  43  Ch.  D.  260. 
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A  legacy  with  no  time  fixed  for  payment  is  no  satisiadion  of  a  debt  ol 
lesser  amount  payable  to  the  legatee  by  the  testator  within  three  months 
after  his  death:  Re  Horlock,  Calham  ▼.  Smith,  (1895)  1  Ch.  516;  Re  Dowae^ 
60  L.  J.  Ch.  285 ;  Coates  v.  C\  (1898),  1  I.  B.  258 ;  nor  a  specific  bequest  of  a 
nature  different  from  a  debt :  Coatts  y.  C,  9Ufi, 

And  as  to  the  difficulty  of  presuming  satisfaction  where  two  documents 
(e,g,,  deed  and  will)  are  contemporaneous,  see  Horlock  y.  Wiggins,  39  Ch.  D. 
142,  C.  A. 

An  assignment  by  a  testator  after  the  date  of  his  wiU  to  two  of  three  of  the 
legatees  named  in  the  wiU  was  held  to  be  an  ademption,  as  r^ards  the  two 
assi^ees,  of  the  yalue  of  the  property  assigned :  Re  Vickers,  V,  y.  F.,  37 
Ch.  1).  525 ;  and  so  a  settlement  on  daughter  s  marriage  on  trusts  differing 
from  those  of  the  will :  Re  Furnesa,  (1901)  2  Ch.  346. 

Pecuniary  legacies  to  two  sisters  absolutely  were  held  not  to  be  in  satis- 
faction of  simimr  sums  in  the  hands  of  the  testator  in  trust  for  the  same 
sisters  for  their  separate  use  for  life,  remainder  to  their  diildren  respectiyely : 
Fairer  y.  Park,  3  Ch.  D.  309. 

A  husband's  coyenant  to  pay  1,200Z.  at  his  death  to  his  wife,  to  whom  an 
annuity  was  also  to  be  paid,  was  not  satisfied  by  his  intestacy :  James  y.  CasUe, 
33  L.  T.  665.    And  see  Chap.  XLV.,  **  Settleicbnt." 


GIFTS  TO  ATTBBTIKa  W1TNE88B8. 

The  Wills  Act,  s.  15,  makes  yoid  beneficial  gifts  by  will  to  an  attesting 
witness,  or  the  wife  or  husband  of  one ;  but  not  to  the  husband  of  a  witness 
as  trustee :  Creaswell  y.  C,  6  Eq.  69. 

Nor  where  the  legatee  marries  the  attesting  witness  after  the  attestation : 
Thorpe  y.  Bestwick,  6  Q.  B.  D.  311. 

Legacies  by  will  were  not  lost  by  attesting  a  codicil:  Oumey  y.  ^.,  3 
Drew.  208 ;  and  legacies  yoid  throug:h  attestation  were  made  good  by  a 
codicil,  witii  other  witnesses,  confirming  the  will:  Anderson  y.  A.,  13  £q. 
381 ;  and  if  there  is  a  codicil  independently  attested  confirming  the  will,  ihe 
legatee  may  take  the  benefit,  although  he  attests  a  later  oodicu :  Re  TrotUr, 
T.  y.  r.,  (1899)  1  Ch.  764;  but  a  witness  who  attesi^ed  a  codicil  lost  her 
interest  under  a  parol  trust  declared  in  her  fayour  of  property  bequeathed 
thereby :  Re  FUAwood,  Sidgreaves  y.  Breivery  15  Ch.  D.  594. 

A  solr  who  attests  a  will  containing  a  direction  allowing  him  to  make 
professional  charges,  cannot  take  the  benefit  of  such  direction :  Re  Barber, 
Burgess  y.  Vinnicome,  31  Ch.  D.  665  ;  Re  Fooley,  40  Ch.  D.  1,  C.  A. 

Where  one  of  a  class  to  whom  a  gift  is  made  is  an  attesting  witness,  his 
share  goes  to  increase  the  shares  of  the  others,  and  is  not  undisposed  of :  Fell 
y.  Biddolph,  L.  R.  10  C.  P.  701 ;  Re  Fleetwood,  sup, ;  and  if  a  life  estate  is 
giyen  to  an  attesting  witness  the  reyersion  is  accelerated :  Jull  y.  Jacobs, 
3  Ch.  D.  703.  Secus,  if  the  gift  in  remainder  is  to  the  children  of  a  childless 
man  with  ultimate  remainder  on  his  dying  without  issue  to  a  class  then  to 
be  ascertained:  Re  Townend,  T,  y.  T.,  34  Ch.  D.  357. 

But  where  the  gift  was  to  a  class,  and  if  any  died  during  a  tenancy  for  his 
life  his  share  was  to  go  to  his  children,  and  tne  husband  of  one  of  the  class 
was  an  attesting  witness,  the  gift  to  the  children  was  accelerated :  Re  Clark, 

C.  y.  Randall,  31  Ch.  D.  72. 

BEQUESTS  TO  EXSGT7T0ES. 

A  gift  to  an  ezor  as  ezor  is  subject  to  an  implied  condition  that  he  shall 
proye  the  will:  Wms.  Ezors.  1146  e<  seq,;  but  sending  home  a  power  of 
attorney  from  Australia  to  enable  another  person  to  administer  tne  estate 
was  sufficient :  Lewis  y.  Mathews,  8  £q.  277. 

The  mere  fact  that  the  gift  of  ihe  legacy  precedes  the  appointment  of  the 
legatee  as  ezor,  or  that  the  legacies  to  seyeral  exors  differ  in  amoimt,  does  not 
rebut  the  presumption  of  a  condition :  Re  Appleton,  Barber  y,  Tebbit,  29  Ch. 

D.  893,  C.  A.,  questioning  Jetvis  y.  Lawrence,  8  Eq.  345 ;  but  the  fact  of  the 
gift  being  "  as  a  remembrance  "  will  do  so :  Bubb  y.  Yelverion,  13  Eq.  131 ; 
and  stmble,  parol  eyidence  is  adinissible  to  rebut  the  presumption:  Re  Appleton, 
sup. 
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The  rale  does  not  apply  to  a  gift  of  the  reRidue  or  a  share  of  it :  Griffiths 
T.  PrueUy  11  Sim.  202 ;  Christian  y.  Devereux,  12  Sim.  264;  Bind  Bee  Hollings- 
tuorth  V.  Orasett,  15  Sim.  62. 

The  rule  applied  to  a  leg;aoy  to  an  ezor  "  for  his  absolute  use,"  where  there 
-was  another  ** as  an  additional  acknowledgment  for  his  trouble'' :  Blaney  v. 
Watney,  2  Eq.  418. 

An  exor  toiok  his  legacy  on  proying,  though  he  had  previously  renounced 
probate  :  Algermann  v.  Ford,  7  Jur.  N.  S.  668. 

In  Saltmarah  v.  Barrett^  3  D.  F.  &  J.  279,  a  gift  of  the  residue,  subject  to 
charges  to  the  three  exors  by  name,  was  held  to  be  in  trust  for  the  next  of 
kin.  But  whether  a  trustee  or  exor  is  to  take  beneficially  or  not  la  a  question 
of  intention  on  the  will :  Williams  v.  ArkUy  L,  R.  7  H.  L.  606 ;  Re  West^ 
George  v.  Grose,  (1900)  1  Ch.  48. 

On  a  gift  of  whole  property  to  a  grandson,  one  of  three  exors,  upon  trusts 
which  did  not  exhaust  the  whole  income,  the  surplus  was  his  beneficially : 
Clarke  v.  HilUmy  2  Eq.  810 ;  Irvine  v.  Sullioan,  8  Eq.  673 ;  secus,  as  to  a  gift 
to  three  exors  '*in  and  for  the  consideration"  of  paying  the  income  to  the 
widow  for  life  :  Bird  v.  Harris,  9  Eq.  204. 

Where  there  is  no  ^ft  of  the  residue,  the  exors  do  not  in  general  take 
beneficially:  11  G.  IV.  &  1  W.  IV.  c.  40  (Exors  Act,  1830) ;  Travers  y.  T., 
14  Eq.  275 ;  Be  West,  sup. ;  unless  an  intention  to  benefit  them  sufficiently 
appears :  Fuge  v.  F,,  27  L.  R.  Ir.  59 ;  Harrison  y.  H.,2K,  &  M.  237. 

Before  this  Act,  a  legacy  to  the  exor's  wife  did  not  prevent  his  taking  the 
undisposed-of  residue  beneficially :  Fruer  v.  Bouquet,  21  Beav.  33,  afp.  36,  n. ; 
and  see  Williams  v.  Boberis,  4  Jur.  N.  S.  18 ;  27  L.  J.  Ch.  177  ;  6  W.  R.  93. 

Though  there  was  no  gift  of  residue,  the  oxors,  there  being  no  next  of  kin, 
took  the  personal  estate  as  against  the  Crown :  Be  Knowles,  Boose  v.  Chalk, 
49  L.  J.  Ch.  625 ;  43  L.  T.  152 ;  28  W.  R.  975  ;  secus  where  on  the  face  of 
the  will  it  appeared  that  the  exors  were  intended  to  take  no  more  than  the 
legacies  given  to  them :  Be  Hudson* s  Trusts,  52  L.  J.  Ch.  789 ;  W.  N. 
(83)66. 

And  parol  evidence  was  held  admissible  to  rebut  the  })resumption  against 
the  exor  taking  beneficially,  arising  from  blanks  in  the  will :  Be  Bacon* s  Will, 
Camn  v.  Coe,  31  Ch.  D.  460. 

Where  the  residue  is  expressly  bequeathed  to  the  exor,  the  onus  is  on  those 
claiming  the  property  agamst  him  to  show  that  he  is  a  trustee :  Williams  v. 
Arkle,  f .  R.  7  H.  L.  606 ;  and  see  Fuge  v.  F.,  27  L.  R.  Ir.  59. 

And  see  sup.  p.  1575 ;  Wms.  Exors.  1342  et  seq, ;  2  Jaxm.  W.  964. 


CONTINOEirr  BEICAINDEB. 

A  limitation  under  a  will  which  would  have  been  a  contingent  remainder 
but  for  an  outstanding  mortga^  will  not  be  defeated  by  a  subsequent  re- 
conveyance to  the  uses  of  the  will :  Be  Frenie,  F,  v.  Logan,  W.  N.  (91)  113 ; 
60  L.  J.  Ch.  562 ;  65  L.  T.  183 ;  39  W.  R.  696. 

And  that  a  ^ft  will  be  construed  as  an  executory  devise  rather  than  a 
contingent  remainder  where  a  person  whom  the  testator  intended  to  let  in 
would  otherwise  be  excluded,  see  Miles  v.  Jarvis,  24  Ch.  D.  633  ;  Be  Lechmere 
and  Lloyd,  18  Ch.  D.  524  (not  following  Brackenhury  v.  Gibbons,  2  Ch.  D. 
417) ;  Be  Bourne,  Bymer  v.  Harpley,  56  L.  J.  Ch.  666  ;  Dean  v.  />.,  60  L.  J. 
Oh.  853;  65  L.  T.  65;  39  W.  R.  568;  Blackman  v.  Fx/sh,  (1892)  3  Ch.  209, 
C.  A. ;  and  see  Symes  v.  S.,  (1896)  1  Ch.  272,  distinguishing  Be  Lechmere  and 
Lloyd,  sup. 

As  to  the  preservation  of  contingent  remidnders  by  reason  of  the  legal 
estate  being  outstanding  in  a  mortgagee,  BeeAsiley  v.  Micklethwaite,  15  Ch.  i>. 
59. 


CONDITIONAL  OIFTS— BE8TRAINT  ON  ALIENATION. 

Where  a  testator  made  the  acceptance  of  rules  to  be  made  by  himself  a 
condition  of  a  gift  to  a  charity,  and  left  no  such  rules,  ihe  gift  was  still  valid : 
Yates  V.  Uniu.  Coll.,  Lond.,  L.  R.,  7  H.  L.  438. 

In  general,  ignorance  of  a  condition  annexed  to  a  gift  is  no  excuse  for  not 
performing  it :  Porter  v.  Fry,  1  Vent.  199 ;  Be  Hodges,  16  Eq.  92 ;  AsUey  v. 
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E,  Essex f  18  Eq.  290 ;  but  where  claims  in  writing  within  a  given  time  were 
reooired  from  pecuniary  legatees,  an  admon  suit  oy  a  residuary  legatee  was 
sufficient  claim :  Tollner  v.  Marriott,  4  Sim.  19 ;  9  L,  J.  Ch.  14 ;  and  see 
Shelf.  B.  P.  8t;  124. 

But  a  condition  requiring  legatees  to  establish  their  claims  is  not  satisfied 
within  a  specified  time  by  an  order  directing  a  chiss  inquiry :  Re  HariUy^ 
Stedman  v.  Dunster,  34  Ch.  D.  742. 

As  to  what  is  a  sufficient  compliance  with  a  condition  requiring  the  consent 
of  trustees  or  guardians  to  the  marriage  of  a  beneficiary,  see  Be  Smithy  Keeling 
V.  S.,  44  Ch.  D.  654 ;  Daley  v.  Desbouverie,  2  Atk.  261 ;  Be  Brown's  Willy 
18  Ch.  D.  61,  C.  A. ;  Wms.  Ex.  9th  ed.  1143. 

Where  a  father  beicame  lunatic,  so  that  his  consent  to  a  marriage  oould  not 
be  given,  a  condition  precedent  having  thus  become  incapable  of  fulfilment 
by  the  act  of  Gk)d,  an  appointment  subject  to  it  failed :  Re  Harris,  Fitzroy  y. 
H.,  W.  N.  (91)  76. 

As  to  the  effect  of  a  gift  to  a  servant,  providing  she  remains  in  the  testator's 
service  until  his  death,  see  Re  Hartley's  Trusts,  47  L.  J.  Ch.  610 ;  26  W.  E. 
690. 

As  to  what  will  amount  to  compliance  with  a  condition  requiring  residence, 
see  Re  Moir,  Warner  v.  M,,  25  Ch.  D.  605 ;  or  the  carrying  on  of  a  business : 
Re  Sax,  Bamed  v.  8.,  62  L.  J.  Ch.  688. 

A  gift  of  residue  to  one,  if  then  able  to  discharge  the  office  of  exor,  if  not, 
over,  was  good,  though  to  an  infant,  as  he  could  give  a  dischaige  hj  the 
aid  of  the  Court :  Ledward  v.  Hassells,  2  K.  &  J.  370 ;  and  as  to  condiaonal 
legacies,  see  Wms.  Exors.  1122  ff  sea. ;  2  Jarm.  W.  841  et  seq. 

Where  a  gift  refers  to  the  death  of  a  legatee,  coupled  with  a  contingency, 
as  *' without  leaving  issue,*'  that  primd  facie  means  death  at  anytime,  but 
the  context  may  show  that  death  before  a  particular  period  was  intended :  Re 
Luddy,  Peard  v.  Morton,  25  Ch.  D.  394 ;  O'Mahoney  v.  Burdett ;  Ingram  v. 
SouUen,  L.  R.  7  H.  L.  388,  408;  Re  Schnadhorst,  (1901)  2  Ch.  338. 

As  to  the  effect  of  a  direction  that  a  share  of  residue  shall  fall  into  the 
residue,  see  Humble  v.  Shore,  7  Ha.  247 ;  Re  Ballance,  B,  v.  Lanphi^r,  42 
Ch.  D.  62 ;  Re  Barker's  Estate,  Hetherington  v.  Longrigg,  15  Ch.  D.  635 ;  Re 
Rhoades,  Lane  v.  R.,  29  Ch.  D.  142;  Re  Palmer,  P.  Y.AnswoHh,  (1893)  3  Ch. 
369. 

A  legacy  given  with  a  restriction  against  marrying  a  person  of  another 
religion  is  not  against  public  pohcy  :  Hodgson  v.  Hal/ord,  11  Ch,  D. 
959. 

A  condition  that  a  life  estate  given  to  a  devisee  should  be  forfeited  in  the 
event  of  his  marrying  a  domestic  servant  is  a  valid  condition:  Jentier  v. 
Turner,  16  Ch.  D.  188. 

Conditions  against  alienation  arc  valid  if  they  do  not  substantially  take 
away  the  whole  power  of  alienation.  Thus  a  condition  that  devised  land 
should  not  be  sold  out  of  the  family  was  valid :  Re  Macleay,  20  Eq.  186 ;  and 
see  Gardiner  v.  Young,  34  L.  T.  348  ;  but  a  condition  in  afeolut''  restraint  of 
alienation  is  void,  even  though  its  operation  is  limited  to  a  particular  time : 
Re  Rosher,  R.  v.  R.,  26  Ch.  C.  801. 

Mere  directions  in  restraint  of  alienation  after  an  absolute  gift  are  void : 
Bradley  v.  Peixoto,  3  Yes.  324  :  Ware  v.  Cann,  10  B.  &  C.  433 ;  Re  Madeay, 
20  Eq.  186;  Re  Trustees  of  Hollia's  Hospital  and  Hague,  (1899)  2  Ch.  540; 
Re  Thompson,  Griffith  v.  T.,  44  W.  R.  582 ;  e,g,,  an  absolute  gift  of  land  with  a 
direction  that,  if  the  devisee  sells,  certain  sums  as  legacies  are  to  be  paid  by 
^iTTn  :  Re  Elliot,  Kelly  v.  E.,  (1896^  2  Ch.  353 ;  or  a  proviso  determining 
ihe  estate  on  bankruptcy,  and  not  taking  effect  by  way  of  conditional  limita- 
tion :  Re  Machu,  21  Ch.*  D.  838 ;  and  see  Re  Dugdale,  D.  y.^.,  38  Ch.  D.  176 ; 
except,  of  course,  as  to  married  women :  v,  sup.  Chap.  XXXYII.  p.  909 ;  and 
do  not  prevent  an  annuitant  from  taking  the  value  of  his  or  her  annuity : 
Roper  V.  R,,  3  Ch.  D.  721 ;  although  there  is  a  gift  over:  Day  v.  Z>.,  1  Drew. 
669 ;  Hunt'Foulaton  v.  Furher,  3  Ch.  D.  285.  fiut  see  Power  v.  Hayne,  8  Eq. 
262  ;  Hatton  v.  May,  3  Ch.  D.  148,  and  Roper  v.  R.,  3  Ch.  D.  721. 

As  to  provisoes  ior  cesser  of  a  life  interest,  or  an  annuity  on  alienation, 
&c.,  see  same  cases ;  and  that  no  gift  over  is  necessary,  Dommett  v.  Bedford, 
6  T.  E,  684  ;  Rochford  v.  Hackman,  9  Ha.  481 ;  Joel  v.  Mills,  3  K.  &  J.  458 ; 
Hatton  T.  May,  3  Ch.  D.  148 ;  Dixon  v.  Rowe,  35  L.  T.  648,  et  v.  inf. 
p.  1636. 
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A  gift  over  on  death  at  any  time  without  leaving  issue  to  the  then  heir  of 
the  donee  is  repugnant  and  void :  Re  Parry  and  Daggs,  31  Ch.  D.  130,  C.  A. 

And  that  a  condition  attached  to  a  gift  by  way  of  defeascmce  must  be 
definite  in  ascertainment  of  its  operation,  as  well  as  in  its  terms,  see  Be 
Viscount  Exmouthy  E.  v.  Praedy  23  Ch.  D.  158. 

A  gift  of  a  fund  over  in  the  event  of  marriage  or  death  of  a  tenant  for  life, 
though  void  as  in  restraint  of  marriage,  will  take  effect  in  the  event  of  death : 
Morleyy.  BennMson,  {IS95)  1  Ch.  449,  C.  A. 

A  gift  upon  condition  will  not  be  construed  so  as  to  enable  the  donee  by 
non-compliance  to  alter  the  course  of  admon :  Be  Kirk,  K,  v.  K.,  21  Ch,  D. 
431,  0.  A. 

As  to  the  effect  of  charging  a  life  interest  which  is  liable  to  forfeiture,  see 
Samml  V.  5.,  12  Ch.  D.  152. 

BEMOTENESS  OF  LD£ITATI0N8. 

A  eift  to  a  class  is  void  if  it  may  include  any  members  as  to  whom  the  gift 
would  be  void  for  remoteness :  Leake  v.  Bohinson,  2  Mer.  363 ;  Seaman  v. 
Woods,  22  Beav.  695,  Form  14,  sup.  p.  1597 ;  Smith  v.  /S.,  6  Ch.  342 ;  Stuart 
V.  Cockerell,  5  Ch.  713,  Form  16,  aup.  p.  1598;  Hale  v.  J7.,  3  Ch.  D.  643,  and 
cases  there  cited :  Blight  v.  Hartnolly  19  Ch.  D.  294 ;  not  following  Evans  v. 
If  a/^er,  3  Ch.  D.  211. 

And  in  ascertaining  whether  a  gift  is  void  for  remoteness,  the  words  of  the 
testator  must  first  be  taken  and  their  meaning  determined,  and  it  is  then  to 
be  considered  whether  that  meaning  brings  them  within  the  operation  of  the 
rule:  Pearka  v.  Moseley,  6  App.  Cas.  714;  Re  Whitten, King y.  FT.,  W.  N.  (90) 
46 ;  62  L.  T.  391 ;  Be  Beavan's  Trwtd,  34  Ch,  D.  716 ;  Be  HaTicock,  WaUon 
V.  TT.,  (1901)  1  Ch.  482,  C.  A. 

But  alternative  gifts  may  admit  of  heing  construed  divisibly,  so  that  the 
remoteness  of  one  alternative  may  not  affect  the  other :  Watsan  v.  Young,  28 
Ch.  D.  436 ;  Be  Harvey,  Peek  v.  Savory,  39  Ch.  D.  289,  C.  A. ;  Miles  v.  Har^ 
ford,  12  Ch.  D.  691 ;  but  see  Be  Hancock,  sup, ;  Be  Pence,  Smith  v.  B,,  (1891) 
3  Ch.  242,  C.  A.,  expb.ining  Eyers  v.  Challis,  7  H.  L.  C.  531. 

Where  the  original  gift  is  distinct  from  the  gift  over,  the  remoteness  of 
the  latter  will  not  affect  the  former:  Ooodier  v.  Johnson,  18  Ch.  D.  441 ,  C.  A. ; 
and  limitations  over  in  default  of  appointment  under  a  preceding  power, 
which  is  void  for  remoteness,  may  be  upheld :  Be  Abbott,  Peacock  v.  Frigout, 
(1893)  1  Ch.  54 ;  citing  Webb  v.  Sadler,  8  Ch.  419,  426 ;  and  Wollaston  v.  King, 
8  Eq.  165. 

Though  a  trust  for  sale  of  realty  be  too  remote,  and  the  intended  conver- 
sion therefore  fails,  the  gift  in  favour  of  the  persons  who  were  intended  to 
take  the  proceeds  may  be  good  as  to  the  unconverted  realty :  Ooodier  v. 
Edmunds,  (1893)  3  Ch.  455;  62  L.  J.  Ch.  649;  Be  Daveron,  Bowen  v. 
Churchill,  (1893)  3  Ch.  421. 

For  the  purposes  of  the  rule  against  perpetuities  there  is  no  difference 
between  a  trust  for  sale  and  a  power  of  sale  where  the  sale  is  to  be  completed 
by  a  conveyance  of  the  legal  estate  to  the  purchaser :  Ooodier  v.  Edmunds, 
(1893)  3  Ch.  465. 

A  gift  to  a  class  who  shall  be  living  at  the  death  of  the  survivor  of  a  living 
person,  and  any  person  whom  he  or  she  may  marry,  is  void  for  remoteness : 
Be  Frost,  F.  v.  /.,  43  Ch.  D.  246. 

Any  covenant  or  stipulation  which  creates  an  estate  or  interest  in  the 
property  maybe  obnoxious  to  the  rule;  e.g,,  an  unlimited  option  of  re- 
purchase :  L,  &  S,  W,  By.  Co,  v.  Oomm,  20  Ch.  D.  562,  C.  A. ;  overruling 
Birmingham  Canal  Co,  v.  Cartwright,  11  Ch.  D.  421 ;  an  unlimited  power 
of  re-entry  in  event  of  breach  of  covenant :  Dunn  v.  Flood,  25  Ch.  D.  629 ; 
secuSy  a  restrictive  covenant,  or  contract  not  amounting  to  a  limitation : 
Macieenzie  v.  Childers,  43  Ch.  D.  265 ;  or  a  limitation  in  a  contract  confirmed 
and  made  binding  inter  partes  by  Act  of  Parliament :  Sevenoaks,  dhc.  By.  Co, 
V.  L,  C,  D.  By,  Co,,  11  Ch.  D.  625;  Kent  Coast  By.  Co.  v.  L.  C,  D.  Ry,  Co.,  3  Ch. 
656;  Manchester  Ship  Canal  Co,  v.  Manchester  Racecourse  Co.,  (1900)  2  Ch.  352 ; 
(1901)  2  Ch.  37,  C.  A. 

Where  the  gift  is  to  a  class  contingently  on  attaining  twenty-five,  a 
general  direction  for  their  maintenance  out  of  the  income  will  not  confer 
Tested  interests  so  as  to  avoid  the  rule  against  perpetuities :  Re  Mervin,  if, 
V.  Crossman,  (1891)  3  Ch.  197 ;  Re  Parker,  Barker  v.  B,,  16  Ch.  D.  44. 

Secits,  where  the  direction  is  for  the  application  of  the  income  of  a 
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particular  share  for  each  child,  or  of  the  whole  or  any  part  of  sudi  income, 
at  the  discretion  of  the  trustee:  Fox  v.  F.,  19  Eq.  286;  Re  Parker ^  sup. ; 
Re  Turney,  T.  v.  T.,  (1899)  2  Ch.  739,  C.  A.,  approving  Fox  v.  F.,  and 
{aemble)  disapproving  Re  WirUle,  Tucker  v.  W.,  (1896)  2  Ch.  711 ;  and  see  Be 
JBunn,  laaaeaon  v.  Webster,  16  Ch.  D.  47. 

A  direction  that  on  failure  of  a  charitable  purpose  a  fund  should  fall  into 
residue,  being  only  a  direction  that  the  fund  should  go  as  the  law  would 
carry  it,  is  not  void  for  remoteness :  Re  Randell,  R.  v.  IHxon,  38  Ch.  D.  213 ; 
and  see  Re  Bowen,  Lloyd-Phillips  v.  Davis,  (1893)  2  Ch.  491. 

The  rule  against  perpetuities  has  no  application  to  a  gift  over  from  one 
charity  to  another  on  failure  to  comply  with  a  condition :  Re  Tyler,  T,  v.  T., 
(1891)  3  Ch.  252,  C.  A. ;  Christ's  Hospital  v.  Qrain^er,  1  M.  &  Q.  460 ;  seem, 
where  an  immediate  gift  to  individuals  is  followed  by  an  executory  gift  in 
favour  of  charity,  or  an  immediate  gift  in  favour  of  cliarity  is  followed  by  an 
executory  gift  to  individuals :  Re  Bowen,  Lloyd-Phillips  v.  Davis,  (1893)  2  Ch. 
491,  494. 

The  rule,  it  seems,  applies  to  common  law  conditions  in  defeasance  of  a 
freehold:  Re  Trustees  of  Hollis's  Hospital  and  Hague,  (1899)  2  Ch.  540  (dis- 
senting from  observations  in  Challis  on  B.  P.,  2nd  ed.  174 — 177) ;  but  not  to 
mere  personal  contracts:  Borland's  Trustee  v.  Steel,  (1901)  1  Ch.  279  ;  nor  to 
covenants  running  with  the  land :  Muller  v.  Trafford,  (1901 J  1  Ch.  54. 

A  trust  for  maintenance  of  horses  and  dogs  so  long  as  tney  shall  live  is 
not  void  as  a  perpetuity  :  Re  Dean,  Cooper- Dean  v.  Stevens,  41  Ch.  D.  552  ; 
but  a  trust  of  proceeds  of  sale  for  persons  living  when  the  testator's  gravel 
pits  are  worked  out  is  bad:  Re  Wood,  TulleU  v.  Colville,  (1894)  3  Ch.  381, 
C.  A. ;  (1894)  2  Ch.  310 ;  and  so  is  a  gift  of  an  annuity  to  a  volunteer  corps 
on  the  appointment  of  the  next  lieutenant-colonel :  Re  Lord  Straiheden  and 
CampbeU,  Alt  v.  Lord  S.,  ri894)  3  Ch.  265. 

A  pit  for  the  lives  of  all  persons  in  being  and  twenty-one  years  afterwards 
is  void  for  uncertainty :  Re  Moore,  Prior  v.  M,,  (1901)  1  Ch.  936. 

A  restraint  on  anticipation,  attached  to  a  gift  to  a  person  not  in  esse,  is 
necessarily  bad :  Cooper  v.  Laroche,  17  Ch.  D,  368 ;  Re  Ridley,  11  Ch.  D.  645; 
Re  Errington,  W.  N.  (87)  23 ;  Herbert  v.  Webster,  15  Ch.  D.  610 ;  and  evidence 
that  a  person  is  past  child-bearing  is  not  admissible  for  the  purpose  of  giving 
validity  to  a  gift  which  would  otherwise  be  too  remote :  Re  Dawson,  Johnston 
V.  Hill,  39  Ch.  D.  155;  Jee  v.  Audley,  1  Cox,  324;  Re  Sayer's  Trust,  17 
Ch.  D.  368;  Re  Hocking,  Michell  v.  Loe,  (1898)  2  Ch.  567,  C.  A. 

A  forfeiture  clause  attached  to  the  appointment  of  the  share  of  a  child  not 
in  esse  will  be  bad :  Hodaaon  v.  Halford,  11  Ch.  D.  959. 

A  gift  in  defeasance  of  a  life  interest  to  an  unborn  person  on  change  of 
religion,  the  life  interest  being  validly  limited,  was  held  not  open  to  objection 
on  the  ground  of  perpetuity :  Wainwright  v.  Miller,  (1897)  2  Ch.  255 ;  sed  qu.  ; 
and  see  Re  Gage,  Hill  v.  G.,  (1898)  1  Ch.  498,  where  a  ^rt  over  in  the  event 
of  marriage  was  held  to  be  void  for  remoteness,  as  it  could  not  be  ascertained 
that  the  marria^  would  take  place  within  the  limit  of  time  allowed  by  law. 

A  person  takmg  by  appointment  is  deemed  to  take  directly  under  the 
instrument  creating  tne  power,  and  the  question  of  remoteness  must  be  con- 
sidered with  reference  to  the  state  of  facts  at  the  date  of  that  instrument : 
Re  Brown  and  Sibley,  3  Ch.  D.  156 ;  though  the  settlement  is  that  of  an  infant 
confirmed  at  his  majority :  Cooke  v.  C,  38  Ch.  D.  202  ;  but  the  power  may 
be  exercised  so  as  not  in  fact  to  exceed  the  limit,  and  imder  a  gift  to  A.,  with 
power  to  appoint  to  his  children,  an  appointment  in  favour  of  each  child  Ihat 
attains  twenty-four  is  valid  as  to  those  who  do  so  within  twenty-one  years 
after  A.'s  death,  while  an  appointment  in  favour  of  those  who  attain  twenty- 
four  as  a  class  would  be  baa :  Wilkinson  v.  Duncan,  30  Beav.  Ill ;  Watson, 
Eq.  837. 

■But  in  the  case  of  a  ^neral  power,  though  exerdseable  by  the  will  of  a 
married  woman,  the  period  of  perpetuities  must  be  reckoned  from  the  time  of 
the  appointment :  Re  Flower,  Edmonds  v.  E.,  55  L.  J.  Ch.  200 ;  Rous  v.  Jatk- 
son,  29  Ch.  D.  521 ;  Stuart  v.  Babington,  27  L.  R.  Ir.  551. 

The  rule  applicable  to  legal  limitations,  that  an  estate  cannot  be  limited  to 
an  unborn  person  for  life,  followed  by  any  estate  to  any  child  of  such  unborn 
person,  is  an  absolute  rule,  independent  of  the  general  rule  against  perpetuities: 
Whitby  V.  Mitchell,  42  Ch.  D.  494 ;  44  Ch.  D.  85,  C.  A. 

And  as  to  the  rules  against  perpetuity  and  remoteness,  see  1  Jarm.  264 
€t  seq, ;  Theobald  on  WuIb,  519  et  seq. 
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Section  XXII. — Specific  and  Demonstrative  Bequests  and 

Devises. 

1.  Inquiries  as  to  Specific  Legacies — Contribution  fi>r  Debts. 


CI 


AccoirNTS  of  personalty,  debts,  funeral  expenses,  and  legacies; — 
And  Declare,  that  in  case  the  testator's  personal  estate  not  speci- 
fically bequeathed  shall  not  be  sufficient  for  the  payment  of  his  debts, 
the  several  specific  bequests  in  his  will  mentioned  ought  to  contribute 
rateably  to  make  good  the  deficiency  according  to  the  respective  values 
thereof  ;  And  Let  in  that  event  the  following  further  inquiries  be  made, 
that  is  to  say  : — 9.  An  inquiry  of  what  particulars  the  specific  bequests 
given  by  the  testator's  will  consist "  (consisted  at  the  time  of  his  death), 
'^  and  by  whom  the  same  have  been  received,  and  what  has  become 
thereof.  10.  An  inquiry  what  values  ought  to  be  set  upon  such  specific 
bequests  respectively,  and  in  what  proportions  the  same  ought  respec- 
tively to  contribute  to  the  payment  of  the  testator's  debts  and  funeral 
expenses."— JJo/royc?  V.  H.^  M.  E.,  12  Dec.  1874,  A.  3184. 

Where  the  personal  estate  consisted  chiefly  of  debts  due  to  the  testator,  the 
produce  of  which  was  bequeathed  to  the  Pits,  and  had  been  received  in  part 
by  the  executrix,  and  an  accoimt  had  been  directed  of  the  personal  estate 
'*  not  specifically  bequeathed,"  on  a  motion  to  rectify  the  minutes  the  latter 
words  were  omitted:  Barnes  v.  Foster,  Y.-C,  5  March,  1825,  MSS. 


2.  Deficiency  to  be  raised  by  Sale  or  Mortgage  out  of  specifically 

bequeathed  Leaseholds. 

Inqxtibe  what  leasehold  estates  the  testator  died  possessed  of,  and  to 
whom  the  same  were  respectively  bequeathed. — Direction  for  taxation 
of  costs. — ^^And  it  appearing  by  the  Master's  certificate  that  the 
testator's  personal  estate,  not  specifically  bequeathed,  will  not  be 
sufficient  for  the  payment  of  his  debts  and  funeral  expenses,  and  the 
costs  of  this  action,  Declare  that  the  several  specific  bequests  in  his 
will  mentioned  ought  to  contribute  rateably  to  make  good  the  same, 
according  to  the  respective  values  thereof  at  the  testator's  death ; — 
Inquiries  to  ascertain  the  values  and  proportions  to  be  contributed  by 
each  specific  bequest  [see  Form  1  ]  ;  And  Let  the  same  be  raised  by 
sale  or  mortgage  thereof,  with  the  approbation  of  the  Judge"  &c. 
[Form  19,  p.  1457.].— See  Parry  v.  P.,  M.  E.,  24  Jan.  1854. 

For  order  declaring  Fit's  leasehold  estates  specifically  bequeathed  liable 
to  pay  the  Fit's  debt  and  costs,  with  directions  to  raise  the  same  by  sale  or 
mortgage,  see  Davies  v.  Nicolson,  L.  JJ.,  13  July,  1858,  A.  1461 ;  2  D.  &  J. 
702. 

3.  Account  of  Specific  Bequests,  and  Inquiry  in  what  Proportion 
Specific  Devises  and  Bequests  should  contribute, 

AoooTTNTS  of  personalty — If  personalty  not  specifically  bequeathed 
insufficient  to  pay  debts  and  funeral  expenses,  Let  the  following  &c. : 
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"An  aooount  of  the  testator's  personal  estate  specifically  bequeathed; 
An  inquiry  by  whom  such  personal  estate  has  been  received,  and  how 
the  same  has  been  applied  or  disposed  of." — Inquiries  as  to  real 
estates. — *'An  inquiry  in  what  proportion  the  testator's  personal 
estate  specifically  bequeathed,  and  his  several  specifically  devised  real 
estates,  ought  respectively  to  contribute  to  the  payment  of  so  much  of 
his  debts  and  funeral  expenses  (and  costs  of  this  action)  as  his  personal 
estate  not  specifically  bequeathed  shall  be  insufficient  to  satisfy,  and 
for  that  purpose  Let  a  value  be  set  on  such  specific  devises  and  specific 
bequests  respectively." — Adjourn  &c. — See  Oddy  v.  Dickenson^  V.-G. 
W.,  10  Feb.  1855,  B.  528 ;  BoUle  v.  Knocker,  V.-C.  B.,  17  Nov.  1876, 
A.  2068. 

4.  Specific  Devises  and  Specific  Beqiteats  to  contribute. 

hsjy  it  appearing  by  the  said  affidavit  of  the  Deft  that  the  testator 
did  not  die  seised  or  possessed  of  any  real  estate  other  than  that 
specifically  devised  by  his  said  will ;  Declare,  that  in  case  the  testator's 
personal  estate  not  specifically  bequeathed  shall  be  insufficient  for  the 
payment  of  his  debts  and  funeral  expenses  and  the  costs  of  this  action, 
the  real  estate  specifically  devised  by  the  testator's  will,  and  the 
specific  bequests  therein  mentioned,  ought  to  contribute  rateably  to 
make  good  such  deficiency  according  to  the  respective  values  thereof ; 
And  Let,  in  that  event,  the  following  &c. — 11.  An  inquiry  of  what 
particulars  the  specific  bequests  &c.  [Form  1,  p.  1609.] — **  12.  An  inquiry 
what  real  estates  the  testator  was  seised  of  or  entitled  to  at  the  time 
of  his  death,  and  to  whom  the  same  were  respectively  devised." — 
13.  Liquiry  as  to  incumbrances. — 14.  "  An  inquiry  what  values  ought 
to  be  set  upon  the  testator's  real  estates  specifically  devised,  and  upon 
such  specific  bequests,  and  in  what  proportions  the  specific  devisees 
and  specific  legatees  respectively  ought  to  contribute  to  the  payment  of 
the  testator's  debts  and  funeral  expenses  and  the  costs  of  this  action." — 
15.  An  inquiry  in  what  manner  such  proportions  ought  to  be  raised ; 
And  Let  the  same  be  raised  accordingly  with  the  approbation  of  the 
Judge. — Adjourn  &c. — Pearce  v.  Powell,  V.-O.  M.,  16  June,  1875,  B. 
1031. 

5.  Deficiency  to  be  raised  by  Sale  or  Mortgage  out  of  Devised 

Estates  rateably. 

And  it  appearing  that  the  testator's  personal  estate,  and  the  pro- 
ceeds of  his  real  estate  at  — ,  which  descended  to  his  heir-at-law,  and 
the  rents  and  profits  thereof,  will  not  be  sufficient  for  the  payment  of 
his  debts  &c..  Declare,  that  the  deficiency  ought,  as  between  the  Defts, 
the  respective  devisees  of  the  testator's  real  estates,  to  be  raised  and 
paid  out  of  the  several  specifically  devised  estates  rateably,  in  propor- 
tion to  the  respective  values  thereof  at  the  death  of  the  testator; 
And  Let  such  proportion  be  settled  by  the  Judge  \  and  for  that  purpose 
Let  a  value  be  set  on  the  several  estates  respectively ;  And  Let  an 
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inqimy  be  made  in  what  manner  such  proportions  ought  to  be  raised 
and  paid  [or^  And  Let  such  proportions  be  raised  by  sale  or  mortgage 
of  the  said  estates,  or  of  a  sufficient  part  thereof  respectiyely,  with  the 
approbation  of  the  Judge  &c. — ^Form  19,  p.  1457], 

6.  Specific  Legatees  and  Devisees  to  pay  into  Court  Contributions 

for  Debts — Saks  in  Default. 

''AiTD  it  appearing  by  the  Master's  said  certificate  that  there  is 
a  balance  of  £36  15«.  lid.  due  to  the  Deft  on  taking  the  accoimts  of 
personal  estate  not  specifically  bequeathed,  and  that  there  is  no  part 
of  the  personal  estate  of  the  testator  not  specifically  bequeathed  out- 
standing or  undisposed  of ;  And  the  Judge  being  of  opinion  that  for 
the  purpose  of  providing  for  the  payment  of  the  testator's  debts  and  of 
the  costs  of  this  action  the  real  estate  specifically  devised  by  the 
testator's  will  and  the  specific  bequests  therein  contained,  and  in  the 
Master's  certificate  respectively  mentioned,  ought  to  contribute  to 
such  payment  in  proportion  to  the  value  thereof  respectively,  and  such 
contributions  having  been  estimated  at  the  following  amounts.  Let  the 
persons  hereinafter  named  be  at  liberty,  on  or  before  &c.,  to  lodge  in 
Court,  as  directed  in  the  lodgment  schedule  hereto,  the  following  simis, 
that  is  to  say,  (1)  J.  C,  the  devisee  of  the  testator's  real  estate,  the 
sum  of  £50 ;  (2)  Y.,  the  assignee  of  C.  0.,  the  tenant  for  life  of  the 
leasehold  house.  No.  58,  C.  Street,  the  sum  of  £220 ;  (3)  A.  B.,  as  the 
guardian  and  on  behalf  of  the  said  infants,  E.  C,  W.  0.,  and  L.  C,  the 
sum  of  £450 ;  (4)  the  Pit  G-.  0.  and  C.  0.  the  sum  of  £50 ;  and  upon 
such  payments  respectively  being  made,  the  persons  making  the  same 
are  to  be  let  into  possession  of  the  premises  devised  or  bequeathed  to 
them  respectively ;  And  Let  such  sum  of  £220,  if  so  lodged  in  Court 
by  the  said  Y.,  be  "  (deemed  to  have  been)  ^'  advanced  by  him  upon 
the  security  of  and  be  a  charge  upon  the  said  leasehold  premises. 
No.  58,  C.  Street,  with  interest  at  the  rate  of  5  p.  c.  per  ann.  from  the 
date  of  the  death  of  the  said  C.  C.  until  payment ;  And  Let  the  Deft  A. 
(ezor)  within  fourteen  days  after  such  lodgment  in  Court  of  the  said 
sum  of  £220,  produce  and  leave  in  the  Central  Office  the  deeds  and 
documents  relating  to  the  said  leasehold  house  specified  in  the  schedule 
of  deeds  and  documents  hereto;" — In  default  of  such  lodgment  in 
Court  by  J.  C.  of  the  £50,  Let  the  said  testator's  real  estate  devised 
to  J.  C.  be  sold  with  the  approbation  of  the  Judge  free  from  &c. 
(Form  4,  p.  1467) ;  And  Let  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  this  action  (C.  v.  A.)  to  an  account  to  be 
entitled  "  Proceeds  of  sale  of  real  estate  devised  to  J.  C,"  subject 
to  further  order. — Similar  directions  for  sale  of  other  specific  gifts  in 
default  of  payment. — '*  And  Let  the  Deft  A.  get  in  the  mortgage  debt 
of  £400  (also  specifically  bequeathed)  in  the  said  certificate  mentioned, 
and  within  fourteen  days  from  the  time  of  receipt  lodge  the  amount 
to  be  received  by  him  for  principal  in  Court;  as  directed  in  Lodgment 
Schedule  11.  heretp." 
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Lodgment  Schedule  I. 

In  the  High  Court  of  Justice, 

Chancery  Diyision.  Date  of  Order,  16th  June  1877. 

Chaplin  V.  Atshton,  1877.     C.  1002. 

Ledger  Credit.    As  above. 


Penons  to  make  the 
Lodgment. 

lfdiu!7. 

Seooritiei. 

Cash 

J.  C.  of  &0 

£      9.  d. 
60    0    0 

220    0    0 

460    0    0 

60    0    0 

£    «.  d. 

Caah 

V.of  &c 

Caah 

A.  B.  of   

Cash 

PltB  a.  C.  and  G.  G. 

V 

Lodgment  Sohedttle  n. 

Li  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  16  June,  1877. 

Chaplin  v.  Aishton,  1877.     0.  1002. 

Ledger  Credit.    As  above.     Mortgage  debt  bequeathed  to  T.  for 
life,  with  remainders  over. 


Butioolan  of  Fondi  to  be  lodged. 

FaeoDB  to  make  the 
Lodgment. 

Money. 

SecnxitieB. 

Amoont  to  be  received  in  respect  of 
principal  due  on  mortgage  debt  of 
£400. 

Deft  A. 

£     «.    d. 

£  #.  d. 

Chaplin  V.  Aishton,  V.-C.  M.  at  Chambers,  16  June,  1877,  A.  1780. 
This  Form  has  been  redrawn  to  suit  S.  0.  F.  £B. 


7.  Inquiry  tchat  comprised  in  Specific  Bequest  of  Business. 

**  An  inquiiy  what  property  is  comprised  under  the  specific  bequest 
in  the  testator's  will  contained  to  the  Deft  P.  of  the  testator's  business 
of  an  engineer,  and  the  stock,  credits,  assets,  and  efEects  thereof,  and 
what  were  at  the  testator's  death  the  liabilities  thereof,  and  whether 
any  and  which  of  them  have  been  paid,  and  if  so,  by  whom  and  out 
of  what  funds."— PtfaA;  v.  Hilton,  M.  R,  10  March,  1866,  B.  696; 
and  see  Form  1,  sup,  p.  1609. 
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8.   Inquiry  as  to  Specific  Effects,  distinguishing  Domestic  from  Trade. 

'*  An  inquiiy  which  of  the  particulars  comprised  in  the  specific 
bequest  of  all  the  testator's  household  goods,  furniture,  jewels,  plate, 
books,  linen,  and  apparel  to  M.,  the  testator  was  possessed  of  at  the 
time  of  his  death,  either  for  his  own  domestic  or  personal  use,  or  in 
the  way  of  trade,  or  as  merchandise,  distinguishing  the  same ;  And 
Declare,  that  such  parts  thereof  as  were  for  the  testator's  own  domestic 
or  personal  use  pass  by  the  said  bequest  to  M. ;  And  Let  the  same  be 
delivered  to  S.,  and  M.,  his  wife ;  And  Declare,  that  the  rest  of  the 
said  household  goods  &c.  belong  to  the  residue  of  the  testator's  estate." 
— See  Le  Farrant  v.  Spencer,  1  Ves.  97 ;  followed  in  Manning  v.  Pur  cell, 
L.  JJ.,  6  Feb.  1854,  B.  491 ;  7  D.  M.  &  G.  55. 


9.  Inquiry  as  to  a  Specific  Devise^  and  whether  accepted, 

'*An  inquiry  of  what  particulars  the  property  comprised  in  the 
specific  devise  in  the  testator's  will  contained  to  the  Pit  H.  during  his 
life  consists,  and  whether  such  devise  has  been,  or  is,  accepted  by 
him.''— Green  v.  Britten,  V.-C.  B.,  21  Dec.  1872,  A.  2510;  S.C.,  42 
L.  J.  Ch.  187;  27  L.  T.  811. 


10.  Inquiry  as  to  Plate  and  Jewels. 

''  An  inquiry  what  part  of  the  testator's  plate  and  jewels  were  at  his 
house,  called  &c.,  at  Uie  time  of  his  death ;  And  Declare,  that  the  Pit 
is  entitled  to  such  plate  and  jewels,  except  the  paraphernalia  of  the 
testator's  wife ;  An  inquiry  of  what  such  paraphernalia  consisted." — 
Barton  v.  B.,  6  March,  1773. 


11.  Inquiry  as  to  Plate — Any  lost  to  be  valued. 

An  inquiry  of  what  particulars  the  plate  mentioned  in  the  inden- 
ture of  settlement,  dated  &c.,  consisted  at  the  date  of  such  settlement, 
and  whether  any  articles  thereof  have  been  sold  or  lost ;  and  if  so, 
what  would  have  been  the  value  of  any  such  articles  at  the  death  of 
the  testator,  if  the  same  had  not  been  so  sold  or  lost." — Cardigan  v. 
Curzon-Howe,  M.  E.,  8  March,  1870,  A.  639. 


ti 


For  declarations  that  a  brougham  did  not  pass  as  household  furniture,  see 
Hawes  v.  Prior,  M.  E.,  8  Nov.  1875,  A.  1713;  S.  C,  Form  26,  inf.  p.  1617 ; 
and  that  plate  passed  as  household  goods,  Lilliott  v.  Compton,  L.  C,  28  June, 
1709,  B.  423. 


12.  Inquiry  as  to  Stock  meant. 

^^  An  inquiry  whether  the  testatrix  had  standing  in  her  name  in  the 
books  of  the  Bank  of  England  at  the  time  of  making  her  will,  and  of 
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her  death,  £1,000  (£5  p.  c.)  anns ;  And  in  case  she  had  not  such  anna 
standing  in  her  name  at  the  respective  times  aforesaid,  then  what  anns 
or  stock  the  testatrix  had  standing  in  her  name  in  the  said  books  at 
the  time  of  the  making  of  her  will,  and  of  her  death ;  and  what  anns 
or  stock  were  meant  by  the  testatrix  by  the  description  in  the  will  of 
£1,000  (£5  p.  c.)  stock."— jPorify  v.  Musto,  V.-C,  17  June,  1823,  A. 
2268. 


13.  Directiofi  for  Delivery  of  Specific  Bequ^ts, 

"And  Let  the  Pit  and  the  Deft,  the  exors,  deliver  over  to  the  re- 
spective legatees  the  specific  legacies  given  by  the  said  will,  or  the 
proceeds  of  such  of  them  as  have  been  sold,  after  deducting  the  legacy 
duty  payable  in  respect  thereof." — Sellon  v.  Watti^  Y.-C.  K.,  1861, 
B.  1875;  S,  C,  9  W.  E.  847;  28  Beav.  579. 


14.  Executors  to  Assign  specifically  bequeatlted  Leaseholds, 

*'  Declabe  that  the  leasehold  premises  &c.,  in  the  statement  of  claim 
mentioned,  are  now  vested  in  the  Defts,  or  some  of  them,  in  trust  for 
the  Pit,  as  legatee  under  the  will  of  the  testator ;  And  Let  the  Defts 
assign  to  the  Pit  the  said  leasehold  premises  for  the  residue  of  the 
term  now  subsisting,  free  from  the  mortgage  in  the  pleadings  men- 
tioned."— Defts  to  pay  costs. — Rendall  v.  Gardner^  Fiy,  J.,  30  May, 
1877,  B.  1042. 


15.   Widoio  to  have  the  Use  of  Effects, 

And  Let  the  Deft,  the  widow,  have  the  use  and  benefit  of  the  said 
household  goods,  furniture,  and  plate  during  her  life. 


16.  Inventory  to  be  made  of  Specific  Effects  given  to  Widow  for  Life. 

''  Let  an  inventory  be  made  in  duplicate  of  the  household  furniture, 
implements  of  &c.,  household  plate,  linen,  and  china,  belonging  to  the 
testator  at  the  time  of  his  death,  given  by  him  to  the  Deft  for  her  life, 
in  case  she  shoiJd  so  long  continue  his  widow;  And  Let  one  part 
thereof,  to  be  signed  by  the  Deft,  be  deposited  with  — ;  And  Let  the 
other  part  thereof,  to  be  signed  by  the  Pit,  be  deposited  in  the  Central 
Office,  for  the  benefit  of  the  parties  interested  in  the  said  effects ;  And 
in  case  of  the  death  or  marriage  of  the  said  Deft,  Hberiy  to  any  person 
interested  therein  to  apply." — See  Waddington  v.  W.^  M.  E.,  7  March, 
1799,  B.  621. 

For  like  direction,  with  previous  inquiry  as  to  what  the  effects  consisted 
of,  see  PoHus  v.  Street,  V.-C.  K,  24  Feb.  1866,  B.  486;  with  inquiry  what 
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effects  were  necessary  for  the  use  of  the  widow :  Raymtnt  t.  -B.,  V.-O.  W., 
4  May,  1872,  B.  1451 . 

In  an  intestacy  where  the  next  of  kin  were  infants,  both  parts  were 
signed  by  the  admors,  and  one  retained  by  them,  and  the  other  deposited : 
Warde  v.  Aldam,  M.  E.  at  Chambers,  13  ^rch,  1875. 


17.  Like  Direction,  and  Security  to  be  given. 

Let  an  inventory  be  made  in  duplicate  of  the  &c.  {specijic  effects)^  the 
use  and  enjoyment  whereof  are  given  to  the  Deft  W.  during  her  life ; 
And  Let  one  part  thereof  to  be  signed  &c.  [Form  16,  8upJ]  ;  And  Let 
the  said  Deft  give  security  for  the  due  preservation  of  the  said  specific 
effects,  to  be  approved  &o. ;  And  on  her  death —Liberty  to  apply. — See 
Flower  v.  Walker,  L.  C,  2  July,  1811,  A.  1188. 


18.  Like  Direction — Heirlooms. 

"  And  Let  an  inventory  be  taken  of  the  several  specific  things  men- 
tioned in  the  testator's  will,  and  thereby  directed  to  go  as  heirlooms 
with  his  estate  at  W. ;  And  Let  two  parts  be  made  thereof,  and  be 
signed  by  the  Deft  T. ;  And  Let  one  part  thereof  be  kept  by  him,  and 
the  other  part  deposited  in  the  Central  Office,  for  the  benefit  of  the 
persons  interested  therein ;  And  Let  the  said  specific  things  be  con- 
sidered as  heirlooms,  and  be  from  time  to  time  enjoyed  by  the  person 
who  shall  be  in  possession  of  the  testator's  estate  at  W.,  so  far  as  the 
same  may  by  the  rules  of  Law  and  Equity  be  so  limited." — Daviee  v. 
Topp,  M.  E.,  25  Feb.  1780,  A.  228;  1  Bro.  0.  0.  525. 


19.  Heirlooms — CHft  of,  declared  Void  for  Uncertainty. 

Upon  motion  for  judgment  &c..  Declare  that  so  much  of  the  wiU 
of  A.  B.,  whereby  the  chattels  and  things  in  the  said  will  mentioned 
are  bequeathed  as  heirlooms  upon  trust;  so  that  no  person  shall  acquire 
an  absolute  interest  in  the  same  till  the  expiration  of  twenty-one 
years  after  the  decease  of  all  such  persons  as  shall  be  in  existence  at 
the  time  of  his  (the  testator's)  death,  and  afterwards  attain  the  title 
of  '*Exmouth,"  is  inoperative  for  uncertainty,  and  the  Pit  is  abso- 
lutely entitled  to  the  chattels  and  things  bequeathed  as  heirlooms 
under  the  said  will. —  Viscount  Exmouth  v.  Praed,  Fry,  J.,  3  March, 
1883,  A.  346;  S.  C,  23  Ch.  D.  158. 


20,  Executory  Timst  of  Jewels  bequeathed  a^  Heirlooms. 

''  Declabe  that  a  good  executory  trust  was  created  by  the  will  of  the 
testatrix  of  the  jewels  and  jewellery  therein  respectively  bequeathed  as 
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heirlooms,  and  that  such  trust  ought  to  have  been  executed  bj  the  late 
8.,  and  that  E.,  the  executrix  of  the  said  S.,  is  now  bound  to  execute 
such  trust ;  And  Declare  that  under  such  trust  the  said  S.  was  entitled 
to  the  enjoyment  of  such  jewels  and  jewelleiy  during  his  life,  and  that 
the  Pit  is  entitled  to  them  during  his  life,  and  that  upon  the  death  of 
the  Pit  such  jewels  and  jewelleiy  will  be  held  in  trust  for  the  eldest 
son  of  the  Pit,  if  living  at  the  decease  of  the  Pit,  the  same  to  become 
a  vested  interest  in  such  son  when  he  shall  attain  the  age  of  twenty- 
one  years ;  but  if  he  shall  die  in  the  lifetime  of  the  Pit,  or  after  the 
decease  of  the  Pit,  under  that  age,  leaving  an  eldest  son  bom  before 
the  Pit's  decease,  then  in  trust  for  such  last-mentioned  son,  to  be  a 
vested  interest  when  he  shall  attain  the  age  of  twenty-one  years,  and 
in  case  the  said  jewels  and  jewellery  shall  not  become  absolutely  vested 
in  any  person  under  the  limitations  aforesaid,  then  subject  to  the  life 
interest  of  the  Pit  in  trust  for  the  said  S.  absolutely." — Shelley  v.  S., 
V.-C.  W.,  29  Feb.  1868,  B.  980;  S.  C,  6  Eq.  540. 


21.  Legatee  not  entitled  to  accept  Part  wily, 

**  Declare  that  the  Pit  H.  could  not  accept  one  portion  of  the 
bequest  of  &c.,  in  the  said  certificate  mentioned,  without  accepting  the 
other  portions. — Declaration  that  Pit  is  liable  to  pay  £ — ,  the  amount 
expended  by  the  trustees  on  the  park,  and  that  he  is  entitled  to  the 
rents."— C?r(?tfn  v.  Britten^  V.-C.  B.,  21  Dec.  1872,  A.  2610;  S.  C,  42 
L.  J.  Ch.  187;  27  L.  T.  811. 


22.  Decktratian  that  Legacy  not  being  specific  teas  not  adeemed. 

**  Declare  that  the  legacy  of  £ —  by  the  will  of  &c.,  bequeathed  in 
favour  of  the  Pits  for  the  respective  interests  therein  in  the  said  will 
mentioned  was  a  demonstrative  legacy,  and  was  not  adeemed ;  and  that 
the  same  is  payable  out  of  the  money  laid  out  at  interest,  invested  in 
the  funds,  or  otherwise  secured  at  her  death." — Mytton  v.  M,,  V.-C.  M., 
8  June,  1875,  B.  1374;  S.  C,  19  Eq.  30. 


23.  Legacy  payable  out  of  Specific  Fund, 

Declare  that,  according  to  the  true  construction  of  the  will  of  the 
testatrix  T.,  the  £600  bequeathed  by  her  said  will  for  the  purpose  of 
restoring  the  parish  church  of  W.,  ought  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  testatrix's  diamonds  before  the  same  fall  into 
residue. — Re  Tunno,  Raikes  v.  R.,  Chitty,  J.,  4  June,  1890,  B.  1144; 
S,  Cy  45  Ch.  D.  66. 
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24.  Demonstrative  Legacies  to  be  paid  out  of  the  Fund  provided^  and 
the  Balance  out  of  the  General  Estate — Abatement — A  Gift  to 
each  of  the  "  Hight  Children'^  of  A.,  held  a  Gift  to  each  of  Nine. 

"Declabe  that  each  of  the  nine  children  of  the  Pit  S.,  named  in  &c., 
instead  of  only  eight  as  mentioned  in  the  testator^s  will,  is  entitled  to 
the  legacy  of  £100  with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann. 
from  the  28th  Nov.  1860,  being  the  end  of  one  year  from  the  testator's 
decease,  and  also  that  the  said  Pit  is  entitled  to  the  legacy  of  £500 
with  like  interest  out  of  the  produce  of  such  of  the  L.  &  Y.  By.  stock 
as  shall  remain  after  providing  the  aforesaid  £2,500  stock  for  the 
purposes  of  the  Deft  W.'s  settlement  as  aforesaid ;  And  Let  the  said 
exors,  after  deducting  legacy  duty,  pay  the  same  thereout  accordingly ; 
And  Let,  in  case  such  stock  shall  not  be  sufficient  to  pay  the  whole  of 
the  said  legacies,  the  same  be  paid  rateably  thereout  so  far  as  the  same 
will  extend ;  And  Let  the  balance,  if  any,  of  such  legacies  be  paid 
rateably  with  the  general  (pecuniary)  legacies  hereinafter  directed  to 
be  paid  out  of  the  testator's  general  estate ;  And,  it  being  admitted  by 
all  parties  that  the  testator's  estate  is  not  sufficient  to  enable  payment 
to  be  made  in  full  of  the  several  legacies  given  by  the  testator,  Let  tha 
balance  or  residue  of  the  testator's  estate  after  such  payment  and 
transfer  as  aforesaid  be  applied  rateably  in  payment  of  the  legacies 
given  by  the  testator's  will  for  which  no  specific  fimd  has  been  appro- 
priated, together  with  interest  thereon  at  the  rate  and  from  the  time 
aforesaid,  and  any  balance  of  the  aforesaid  legacies  for  which  the  funds 
respectively  appropriated  are  insufficient;  And  Let  the  said  Pit  and 
Deft,  the  exors,  pay  and  deduct  the  legacy  duty  payable  in  respect  of 
such  legacies  or  the  amounts  apportioned  in  respect  thereof  respectively 
and  pay  the  amounts  thereof,  and  then,  subject  as  hereinafter  men- 
tioned, pay  or  apply  the  amounts  apportioned  in  respect  of  such  legacies 
to  or  for  the  benefit  of  the  persons  respectively  entitled  thereto,  amounts 
of  dividends  if  any  to  be  certified.  But  the  exors  are  to  retain  any  of 
such  sums  that  shall  be  payable  to  legatees  who  are  or  appear  to  be 
indebted  to  the  testator's  estate  until  further  order." — Sellon  v.  Wat  Is  ^ 
V.-C.  K.,  19  Aug.  1861,  B.  1875;  S.  C,  28  Beav.  579;  9  W.  E.  847. 

25.  Donatio  Mortis  Causd, 

Declare  that  the  deposit  note  of  the  L.  &  W.  Bank,  dated  &c., 
deposited  with  the  said  bank  by  the  testator  D.,  and  the  interest 
accrued  thereon,  were  effectually  given  by  the  testator  to  the  Deft  N. 
as  a  donatio  mortis  causd. — Defts  to  pay  Pit's  costs. — JRe  Dillon,  Dujffin 
v.  Duffin,  Kekewich,  J.,  5  Dec.  1889,  A.  1676;  S.  C,  Court  of  Appeal, 
14  Feb.  1890,  44  Oh.  D.  76. 

26.  Donatio  Mortis  Causd — Secret  Trust. 

'^  Declare  that  there  was  a  valid  and  binding  donatio  mortis  causd 
by  the  testatrix  of  the  £264  :  ISs.  Sd.  cash,  and  of  the  three  certificates 
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eacli  for  1,000  gulden  Dutch  2^  p.  c.  GoTemment  stock,  and  of  the 
jewellery  in  the  pleadings  respectively  mentioned,  and  that  the  same 
did  not  form  part  of  the  personal  estate  of  the  testatrix  at  the  time  of 
her  death  ;  And  Let  the  Fits  {the  exors)  pay  the  said  cash  and  deliver 
up  the  said  three  certificates  to  the  Deft  S.,  so  far  as  regards  the  said 
ceitificates,  as  trustees  for  the-  persons  named  on  the  envelopes  men- 
tioned in  the  answer  of  the  Defts." — ^And  the  Pits  by  their  counsel 
submitting  to  account. — Usual  admon  accounts. — Hatces  v.  Priory 
M.  E.,  8  Nov.  1875,  A.  1713. 


NOTES. 
SPECIFIC  AND  DEMONSTBATIVE  BEQUESTS. 

For  a  definition  of  a  specific  legacy,  see  Bobertson  v.  Broadbent,  8  App.  Ca. 
812  ;  Wms.  Exors.  1019  et  seq. 

Though  a  legacy  of  a  given  sum  of  consols  remains  unsatisfied  by  reason  of 
an  admon  suit,  and  consols  rise,  the  amount  must  still  be  purchased :  Anther  v. 
^.,13  Sim.  439  ;  and  in  Hyde  v.  Neate,  15  Sim.  558,  where  a  debtor  daimiiig 
the  debt  as  a  legacy  hod  to  pay  the  amount  into  Court,  and  it  was  invested ; 
afterwards,  his  claun  having  succeeded,  he  had  to  bear  the  lo^  from  a  fall ; 
and  see  Taylor  v.  Waters,  1  My.  &  C.  266 ;  Re  Smith,  9  Beav.  342. 

Stock  ordered  to  be,  but  not*  purchased,  did  not  pass  under  a  bequest  of  all 
stock :  Thomas  v.  T.,  27  Beav.  537 ;  29  L.  J.  Ch.  281. 

A  feme  coverVs  debts  were  payable  out  of  a  fund  she  had  power  to  appoint, 
before  a  specific  legacy  of  separate  savings :  Laing  v.  Coican,  24  Bea?-.  112. 

As  to  the  power  of  exors  to  transfer  specific  bequests  of  stock,  see  8  &  9 
V.  c.  97. 

Under  a  gift  of  **two  houses  in  K.  street,"  where  the  testator  had  three 
such  houses,  the  legatee  was  entitled  to  elect  which  two  he  would  take: 
Taphy  v.  Eagleton,  12  Ch.  D.  683;  and  see  Re  Cheadle,  Bishopy,  ffoU,  (1900) 
2  Ch.  620,  C.  A. 

A  devise  of  freehold  houses  will  not  carry  a  house  subsequently  sold  aad 
reconveyed  to  the  testator  by  way  of  mortgage:  Re  Clowes,  (1893)  1  Ch.  214, 
C.  A. 

A  specific  devise  of  two  houses  of  which  testatrix  was  in  possession  as 
mortgagee  was  held  to  pass  the  mortgage  debt :  Re  Carter,  Dodds  v.  Pearson, 
(1900)  1  Ch.  801. 

Leaseholds  specifically  bequeathed  vest  absolutely  upon  the  exor's  assent 
without  any  deed  of  assignment:  Re  Cidverhouse,  (1896)  2  Ch.  251. 

A  gift  of  a  testator's  plate  to  trustees  upon  trust  to  permit  his  widow  to 
have  and  appropriate  absolutely  to  herself  such  parts  thereof  as  she  should 
signify  in  writing  her  desire  to  possess,  was  a  giit  of  the  whole  of  the  plate : 
Arthur  v.  Mackinnon,  11  Ch.  D.  385. 

As  to  distribution  of  specific  articles  by  exors  under  a  discretionary  direc- 
tion, see  Davis  v.  D,,  1  H.  &  M.  255. 

As  to  renewing  the  term  after  a  specific  bequest  of  a  lease,  see  1  Jarm. 
W.  292. 

Where  it  is  impossible  to  ascertain  which  of  several  properties  of  the 
testator  is  intended  to  pass,  the  gift  must  fail  for  uncertainty :  Asten  y.  A,, 
(1894)  3  Ch.  260 ;  and  see  Re  Cheadle,  Bishop  v.  Holt,  (1900)  2  Ch.  620, 
0.  A. 

A  recital  of  indebtedness,  though  accompanied  by  a  direction  to  pay,  will 
not  per  se  operate  as  a  gift,  but  it  may  do  so  if  aided  by  surroimding  circum- 
stances :  Re  Rotve,  Pike  v.  Hamlyn,  (1898)  1  Ch.  153,  C.  A. 

A  bequest  of  money  to  be  laid  out  in  planting  trees  on  an  estate  of  which 
the  testator  was  tenant  for  life  must  be  taken  to  be  for  the  benefit  of  those 
entitled  to  the  estate :  Re  Bowes,  E,  Strathmore  v.  Vane,  (1896)  1  Ch.  507. 

Oift  cum  onere,^ — Leaseholds  given  to  femes  covert  and  infants  were  sold  as 
a  damnosa  hceredita^,  and  a  tenant  for  life  who  had  declined  the  property  in 
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specie  was  nevertlielefis  entitled  to  the  income  of  the  purchase-money :  Lom^ 
dale  V.  Btrchtoldt,  3  K.  &  J.  185. 

A  le^teo  of  a  damnoae  leasehold  and  an  annuity  could  not  take  the  annuity 
and  reject  the  lease :  Talbot  y.  E,  Radnor ,  3  My.  &  K.  254 ;  nor  can  one  part 
of  a  bequest  be  taken  without  the  other :  Green  v.  Britten^  42  L.  J.  Ch.  187  ; 
27  L.  T.  811 ;  Form  21,  sup.  p.  1616;  Outhriev.  Walrond,  22  Ch.  D.  673;  JSe 
IlotchkySf  Freke  v.  Calmady,  32  Ch.  D.  408,  C.  A. ;  and  see  Messenger  v. 
Andrews^  4  Buss.  478 ;  and  a  tenant  for  life  of  estates  sottled  by  will  is  bound 
to  keep  down  interest  on  charges  on  the  several  parts  of  the  estato  out  of  the 
income  of  the  whole  :  Freioen  v.  Law  Life  Assurance  Sac,  (1896)  2  Ch.  511, 
observing  upon  Si/er  v.  Oladstone^  30  Ch.  D.  614.  But  in  general  a  legatee 
may  take  one  gift  and  reject  another :  1  Jarm.  W.  422 ;  Moffett  v.  Bates, 
3  Sm.  &  G.  468,  et  sup,  p.  1528 ;  Be  Hotchkys^  sup, ;  Syer  v.  Gladstone^  30 
Ch.  D.  614 ;  and  it  is  a  question  of  intent  on  the  whole  will;  Warren  v. 
Rudallf  1  J.  &  H.  1,  10;  6  Jur.  N.  S.  395;  and  where  successive  interests 
are  given  with  a  condition  imposed — e.g,,  to  repair— a  devisee  who  accepts 
the  estate  comes  under  a  personal  liability  capable  of  being  enforced  in  equity : 
Be  Williames,  Andrews  v.  W„  52  L.  T.  41;  54  L.  T.  105. 

A  trust  for  payment  of  •*  debts  "  does  not  operate  to  relieve  the  residuary 
legatee  from  a  liability  in  respect  of  worthless  leaseholds  forming  part  of  the 
residue  :  Hawkins  v.  ff,,  13  Ch.  D.  470,  C.  A. ;  but  a  legatee  who  accepts  a 
bequest  which  is  expressed  to  be  '^  subject  to  the  testator's  debts,  funeral 
and  testamentary  expenses,"  does  not  thereby  become  personally  liable  to 
pay  the  debts,  &c. :  Be  Cowley,  Souch  v.  C,  53  L.  T.  494. 

An  authority  to  exors  to  sell  testator's  business  to  A.,  on  his  giving  his 
bond  for  the  purchase-money,  became,  on  A.'s  election  to  take  it,  a  specific 
bequest  subject  to  the  bond  being  given  :  Fryer  v.  Ward,  11  W.  K.  104;  9 
Jur.  N.  S.  164 ;  32  L.  J.  Ch.  433. 

Specific  or  Besiduary  Gift.'] — A  residuary  gift  may  contain  a  specific  bequest 
as  to  part:  Mills  v.  Brown,  21  Boav.  1 ;  Be  Fleetwood,  Sidgreaves  v.  Brewer, 
15  Ch.  D.  594;  but  see  Be  Tootal,  Hankiny.  Kilburn,  2  Ch.  D.  628. 

Sect.  24  of  the  Wills  Act,  providing  that  the  will  shall  speak  from  the 
death,  does  not  condudo  any  question  as  to  whether  particular  property 
passes  by  a  specific  or  residuary  devise :  Be  Portal  and  Lamb,  30  Ch.  D.  50, 
CI.  A. 

A  gift  of  the  whole  personalty,  *'  together  with"  specified  articles,  is  not 
specific:  Fairer  v.  Park,  3  Ch.  D.  309 ;  nor  is  a  gift  of  **  all  I  have  power 
over,  namely,"  certain  specified  articles :  Be  George,  King  v.  G.,  4  Ch.  D.  435; 
6  Ch.  D.  627,  0.  A. 

And  a  general  gift  of  personal  estate  is  not  specific  because  certain  pro- 
perty specifically  described  {e.g.,  money,  or  securities  for  money)  is  excepted 
from  it:  Bobertson  v.  Broadbent,  8  App.  Ca.  812;  8,  C,  20  Ch.  D.  676, 
C.  A.  (nom.  Be  Ovey,  Broadbent  v.  Barrow), 

A  gift  with  an  exception  of  certain  legacies  is  none  the  less  residuary : 
Blight  V.  Hartnall,  23  Ch.  D.  218,  C.  A. ;  Bobertson  v.  Broadbent,  8  App.  Ca. 
812. 

The  expression  ** residuary  legatee"  will  not,  proprio  vigors,  extend  to  real 
estate :  Gethin  v.  Allen,  23  h,  B.  Ir.  236. 

The  general  residue  has  been  held  to  pass  under  a  gift  of  ''the  whole 
residue  of  money,  except  such  things  as  after  mentioned :"  In  the  goods  of 
WhiU,  7  P.  D.  68; 

—  **  The  money  of  which  I  am  possessed :  "  Be  Cadogan,  0.  v.  Palagi,  25 
Ch.  D.  154; 

—  **A11  personal  estate  and  effects,"  &c.,  "which  should  not  consist  of 
money,  or  securities  for  money : "  Bobertson  v.  Broadbeyit,  8  App.  Ca.  812  ; 

—  Secus,  "such  money,  stocLs,  funds,  or  other  securities  not  hereafter 
specially  devised,  as  I  may  die  possessed  of : "  In  the  goods  of  Aston,  6  P.  D.  203. 

An  erroneous  recital  that  the  testatrix  has  settled  property  on  A.  will  not 
prevent  it  from  passing  to  X.  as  residue :  Be  Bagot,  Paton  v.  Ormerod,  (1893) 
3  Ch.  348,  C.  A. 

For  a  case  in  which  works  of  art  specifically  bequeathed  to  persons  pre- 
deceasing the  testator  were  held  to  pass  as  particular  residue  and  not  as 
general  residue,  see  McKay  v.  M,,  (1900)  1  I.  B.  213. 

A  devise  of  all  other  frediolds  is  a  good  ''residuary  devise  "  within  sect.  25 
of  the  Wills  Act  (1  V.  c.  26) :  Be  Mason,  Ogden  v.  ^f.,  (1901)  1  Ch.  619,  0.  A, 
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Specific  or  Demonstrative  Qift,"] — A  gift  of  a  specific  sum,  part  of  a  larger 
Bum,  of  consols,  *'or  a  sum  equal  thereto/'  was  held  specific,  and  was 
adeemed  by  the  sale  of  the  consols:  Oliver  v.  0.,  11  £q.  506;  but  see 
Bumpus  V.  -B.,  W.  N.  (74)  19 ;  29  L.  T.  800.  The  rule  is  that  a  legacy  of 
stock  out  of  stock  is  specific,  but  a  money  legacy  out  of  stock  is  demonstralaTe : 
Mullina  v.  Smith,  1  Dr.  &  S.  204 ;  Davies  v.  Fowler,  43  L.  J.  Ch.  90;  but  see 
Collyer  v.  Aahfnirner,  2  D.  &  S.  404. 

A  gift  of  '*  the  sum  of  £3,000  invested  in,"  &c.,  is  demonstrative :  MytUm 
V.  -W.,  19  Eq.  30 ;  Form  22,  sup.  p.  1616 ;  but  see  Be  PraU,  P.  v.  P.,  (1894)  1 
Ch.  491 ,  where  a  le^cy  of  "  £800  invested  in  2}  consols  "  was  held  specific 
and  u<;t  demonstrative. 

A  pecuniary  bequest  to  be  paid  out  of  a  sum  of  which  testatrix  was  only 
tenant  for  life,  was  demonstrative:  Cnnliffe  v.  C,  23  W.  R.  724. 

Demonstrative  legacies,  if  the  fund  fails,  are  payable  from  the  general 
assets,  and  do  not  abate  with  general  legacies  if  the  assets  are  deficient: 
Tempest  v.  7\,  7  D.  M.  &  G.  473 ;  except  as  to  the  surplus  after  exhausting 
the  special  fund :  Stllon  v.  ^Vutte,  9  W.  R.  847,  Form  24,  evp,  p.  1617. 

Property  pa  Ming  by  Gift;  Particular  Expressions.'] — A  direction  to  pay  debts, 
including  *•  £300  owing  by  me  to  my  daughter,"  to  whom  only  £150  was 
due,  did  not  entitle  her  to  more  than  the  £160:  Wilson  v.  Moriey,  5  Ch.  D. 
776. 

A  gift  of  "the  interest  of  £4,500  money  in  the  funds"  was  a  specific  legacy 
of  a  sum  of  about  £4,000  consols  :  Page  v.  Yming,  19  £q.  501.  So,  also,  a 
gift  of  "  all  those  my  7,000  dollars  :  "  Palin  v.  Brooks,  48  L.  J.  Ch.  191 ;  26 
W.  B.  876. 

The  word  "effects,"  aided  by  a  special  context,  may  carry  real  estate: 
Hall  V.  n„  (1891)  3  Ch.  389. 

"All  estates  and  effects"  in  Mauritius  carried  debts  due  from  debtors  in 
Mauritius :  Guthrie  v.  Walrond,  22  Ch.  D.  573. 

As  to  "  household  effects,"  see  Be  Bourne,  B,  v.  Brandreth,  58  L.  T.  537 ; 
"furniture,  goods,  and  chattels,"  Manton  v.  Tdhois,  30  Ch.  D.  92. 

As  to  the  meaning  to  be  attributed  to  the  expression  "property  not  actually 
producing  income,"  see  Be  Huhhuck,  Hart  v.  Stone,  (1896)  1  Ch.  754,  C.  A. 

My  "  desk  and  its  contents  "  passed  promissory  notes  and  other  choses  in 
action  :  but  a  key  found  in  the  desk  did  not  confer  any  title  on  the  legatee  to 
the  contents  of  the  box  to  which  the  key  belonged:  BeBohson,  B.  v.  Hamilton, 
(1891)  2  Ch.  559,  explaining  Be  Prater,  Desinge  v.  Beare,  37  Ch.  D.  481, 

C.  A. 

"  Eeal  estates  "  did  not  pass  leaseholds  for  years :  Butler  v.  B.,  28  Ch. 

D.  66. 

"  Money  "  was  held  to  pass  all  stocks  and  investments  for  money,  but  not 
general  residue :  Hart  y.  Fernandez,  52  L.  T.  217;  secus,  "the  money  of 
which  I  am  possessed:  "  Be  Cadogan,  C,  v.  Palagi,  25  Ch.  D.  154;  but  see 
Be  Greaves'  Stttlement,  23  Ch.  D.  313;  and  see  Be  Egan,  (1899)  1  Ch.  688, 
where  "  money  which  may  be  in  my  possession  "  was  held  to  pass  a  rever- 
sionary interest  in  personalty. 

A  gift  of  "  securities  for  money  "  will  not,  in  the  absence  of  a  dear  context, 
carry  shares :  McDonnell  v.  Morrow,  23  L.  R.  D*.  591 ;  but  included  money 
due  to  a  testator  in  respect  of  which  he  had  a  vendor*s  lien :  Callow  ▼.  C,  42 
Ch.  D.  550,  doubting  Goold  v.  Teague,  7  W.  R.  84 ;  5  Jur.  N.  S.  1 16 ;  and 
consols,  promissory  notes,  and  railway  debenture  stock  :  Be  Beavan,  B,  y.  B., 
53  L.  T.  245  ;  and  a  bequest  of  securities,  except  "real  securities,"  carried 
mortgages  of  turnpike-road  tolls  and  tolls  with  toll-houses :  Cavendish  t.  C, 
30  Ch.  D.  227,  C.  A. 

"  Shares  "  will  not  carry  debenture  stock :  Be  Bodman,  B,  v.  B,,  (1891)  3 
Ch.  135 ;  but  a  gift  of  shares  in  two  specified  railway  cos.  was  held  to  pass  de- 
benture stock  in  each,  the  testatrix  having  no  shares :  Be  Weeding,  Armstrong  v. 
Wilkin,  (1896)  2  Ch.  364  ;  and  a  gift  of  "debenture  stock  or  shares"  in  a 
specified  co.  was  held  to  pass  debentures:  Be  NoUage,  Jones  v.  Palmer, 
(1895)  2  (jk,  657,  C.  A.  fand  to  be  specific,  there  being  a  reference  to  the 
continuance  of  them  in  tneir  present  state  of  investment :  S.  CJ);  and  a  gift 
of  testator's  share  in  a  partnership  carried  a  debt  due  to  him  from  the  fim : 
Be  Beard,  Simpson  v.  B.,  57  L.  J.  Ch.  887. 

As  to  the  effect  of  a  gift  of  "  stock  standing  in  my  name,"  see  Be  Parrott, 
P.  V.  P.,  63  L.  T.  12. 
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A  gift  of  "  fanning  stock  "  passed  growing  crops :  Be  Boom,  Evans  y.  WiU 
liamson,  17  Ch.  D.  696. 

Under  a  devise  of  a  freehold  estate  wliich  was  afterwards  sold  by  the 
testator,  who  took  a  mortgage  on  it  for  part  of  the  purchase-moneyi  nothing 
passed  to  the  devisee :  Be  Clowes,  (1893)  1  Ch.  214. 

A  devise  of  lands  in  a  particular  county  will  not  pass  money  which  is  liable 
to  be  laid  out  in  land  in  any  county :  Be  Duke  of  Cleveland's  Settled  Estates, 
(1893)  3  Ch.  244,  C.  A. 

A  gift  of  the  lease  of  the  house  in  which  testator  should  be  living  at  his 
death  did  not  carry  a  freehold  house  subsequently  acquired :  Be  Knight,  K, 
v.  BurqesSy  34  Ch.  D.  518  ;  but  see  Saxton  v.  S,,  13  Ch.  D.  369. 

A  gift  of  such  part  of  testator's  residuary  estate  as  may  by  law  be  given  to 
charity  is  not  to  oe  taken  as  confined  to  such  part  as  may  be  so  given  at  the 
date  of  the  will :  Be  Bridger,  Brompton  Hospital  v.  Lewis,  (1894)  1  Ch.  297,  C.  A. 

For  cases  as  to  what  passes  under  a  bequest  of  goods,  &c.,  *'  in  and  about  *' 
a  house,  &c.,  see  Wms.  Exors.  1191 ;  Bawlinson  v.  /?.,  3  Ch.  D.  302;  Lam 
V.  Sewell,  43  L.  J.  Ch.  378;  Theobald,  142,  143,  181. 

As  to  after-acquired  property  passing  under  a  devise  of  freeholds,  see  Cavt 
V.  Harris,  57  L.  J.  Ch.  62;  57  L.  T.  768  ;  36  W.  B.  182  ;  Be  Portal  arid  Lamb, 
30  Ch.  D.  50,  C.  A. ;  Be  Champion,  Dudley  v.  C,  (1893)  1  Ch.  101. 

Dividends  or  Income  passing  by  Oi/t.'^ — Specific  legacies  carry  dividends 
from  the  death;  general  and  demonstrative  legacies  b^r interest  from  a  year 
after  the  death :  MuUins  v.  Smith,  1  Dr.  &  S.  204,  et  sup.  p.  1510. 

A  specific  legatee  of  shares  is  entitled  to  all  dividends  (Wright  v.  Warren, 
4  D.  &  S.  367)  and  bonuses  accruing  after  the  death,  altnough  produced  by 
payments  made  to  the  co.  out  of  the  general  estate  on  account  of  defalcations 
of  the  testator:  Maclaren  v.  StainUm,  3  D.  F.  &  J.  202,  reversing  S,  C,  27 
Beav.  460 ;  but  a  bonus  declared  before  the  death  went  to  the  general  estate : 
Lock  V.  Venables,  27  Beav.  598 ;  and  see  Clayton  v.  Gresham,  and  other  cases, 
inf.  p.  1691. 

The  income  of  a  specific  bequest  is,  in  general,  apportionable  under  the 
Apportionment  Act,  1870 ;  Pollock  v.  P.,  18  Eq.  329,  explaining  Whitehead  y, 
W.,  16  Eq.  528  ;  Constable  v.  (?.,  11  Ch.  D.  681 ;  and  the  Act  applies  also  to 
specific  devises :  Hasluck  v.  Pedley,  19  Eq.  271 ;  and  to  every  will  executed 
before  and  confirmed  by  a  codicil  after  the  passing :  Constable  v.  C,  11  Ch.  D. 
681 ;  and  to  occasional,  as  well  as  periodical,  payments  of  sui^lus  profits :  Be 
Griffith,  CarrT.  G.,  12  Ch.  D.  655;  et  v.  inf.  pp.  1768,  1769. 

But  where  the  gift  was  to  a  tenant  of  rents  "  due  and  owing"  from  him  at 
the  testator's  death,  the  Act  did  not  apply  so  as  to  entitle  the  tenant  to 
apportionment  down  to  the  day  of  the  death :  Be  Lucas,  Parish  v.  Hudson, 
55  L.  J.  Ch.  101;  54  L.  T.  30;  and  so  where  the  "whole  of  the  income 
derived"  from  shares  was  expressly  given  :  Be  Meredith,  W.  N.  (98)  48 ;  67 
L.  J.  Ch.  409 ;  and  where  the  testator  declared  that  the  shares  should  carry 
the  dividend  accruing  thereon  at  his  death :  Be  Lyaaght,  L,  y.  L,,  (1898)  1  Ch. 
115,  C.  A. 

Incidence  of  Charges,  cCrc] — A  specific  legatee  of  chattels  is  entitled  to  have 
any  charges  upon  &em,  not  being  charges  "incident  to  the  property,  as  in 
the  case  of  rent  on  leaseholds,  or  calls  payable  on  railway  shares,"  paid  out 
of  the  general  assets:  Bothamley  v.  Sherson,  20  Eq.  304,  316;  Knight  y. 
Davis,  3  My.  &  K.  358 ;  and,  on  the  other  hand,  is  liable  to  indemnify  the 
exors  and  persons  entitled  to  the  residue  against  calls  on  shares,  and  other 
payments  cnargeable  on  his  specific  legacy :  Gribble  v.  Tucker,  Form  7,  sup. 
p.  1527. 

But  though  in  Blount  y.  Hipkins,  7  Sim.  51,  and  Wright  y.  Warren,  4  D.  &  S. 
367,  specific  legatees  of  railway  shares  were  held  entitled  to  have  subsequent 
calls  paid  out  of  the  general  estate,  according  to  Armstrong  y.  Burnet,  20 
Beav.  424;  Day  y.  D„  1  Dr.  &  S.  261 ;  6  Jur.  N.  S.  365,  and  Addams  y. 
Ferick,  26  Beav.  384,  this  only  applies  to  calls  made  before  the  death ;  but 
any  payments  remaining  to  hd  made  after  the  death  to  make  the  testator  a 
complete  shareholder  must  be  paid  out  of  the  general  estate :  Day  y.  D.,  sup. 

Fines  falling  due  after  testator's  death  in  respect  of  leases  for  lives  were 
payable  by  the  specific  legatees,  but  not  those  due  before  his  death :  FitZ" 
vnlliam  y.  Kelly,  10  Ha.  266 ;  and,  as  to  head-rents,  see  Barry  y.  Harding, 
1  J.  &  Lat.  475 ;  and  fines  payable  on  renewal  of  leases  which  testator  had 
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oovenanted  to  renew  and  pay,  came  out  of  the  general  estate :  Trad  v.  Jacluon, 
25W.  E.  802. 

For  notes  as  to  what  is  such  a  specific  gift  as  to  entitle  the  tenant  for  life 
to  the  income  in  specie,  v.  inf.  p.  1688  et  seq. 

For  notes  as  to  what  is  income  and  what  is  capital  as  between  tenant  for 
life  and  remainderman,  see  G^p.  XLV.,  "  Sbttlbmbnt,"  p.  1694. 

As  to  estate  duty  in  respect  of  leaseholds  specifically  bequeathed  being 
payable  out  of  the  general  personal  estate,  see  He  Culoerhouae,  (1896)  2  Gh. 
261,  9up.  p.  1408. 


ABElCFnON  OF  SPECIFIC  BEQUESTS. 

A  specific  legacy  is  adeemed  if  after  the  will  the  subject-matter  of  it  is 
extinguished,  entered,  or  disposed  of,  so  as  not  to  be  the  same  in  specie  at  the 
death,  as  where  a  debt  which  is  bequeathed  is  paid,  stock  sold,  or  a  gold 
chain  nmde  into  a  gold  cup :  see  A9hhurner  t.  Macguire,  2  Bro.  C.  C.  108 ; 
1  L.  0.  Eq.  780;  Wms.  Exors.  1183. 

Thus,  a  gift  of  debentures  is  adeemed  by  a  subsequent  oonversion  of  them, 
under  an  option,  into  debenture  stock :  Be  Lane^  Luard  y.  Lane,  14  Gh.  D. 
866. 

Or  a  gift  of  a  specified  mortgage  belonging  to  the  testator  by  payment  ofE 
of  the  mortgage  debt :  Be  Bndle,  4  C.  P.  D.  336 ;  Slade  v.  Walpoie,  61  L.  T. 
497. 

And  a  gift  of  the  testator*s  interest  in  an  estate  by  a  compulsory  purchase 
of  it  by  a  public  body :  MarUon  v.  Tahois,  30  Ch.  D.  92. 

But  an  appointment  of  a  specified  fund  is  not  adeemed  by  a  mere  subse- 
quent change  of  investment  of  the  fund,  though  made  with  the  concurrence 
of  the  appointor :  Be  Johnstone* s  Seitlement,  14  Ch.  D.  162 ;  WilltU  v.  Finlay, 
29  L.  E.  Ir.  156;  and  c/".  Be  Kenyan's  Estate,  Mann  v.  Knapp,  56  L.  T.  626; 
and  see  Be  Vickere,  V.  y.  Mellor,  W.  N.  (99)  242.  Nor  a  specific  gift  of 
shares  in  a  co.  by  the  amalgamation  of  the  co.  with  another  under  a  scheme 
preserving  existing  rights:  Be  Loveman,  Watson  v.  TF.,  48  L.  J.  Ch. 
665. 

The  ademption  must  be  the  act  or  with  the  privity  of  the  testator  himself, 
not,  e.^.,  by  the  act  stto  motu  of  a  committee  in  lunacy :  Be  Larking,  L.  v.  Z., 
37  Ch.  D.  310 ;  and  in  general  a  specific  gift  will  not  be  adeemed  or  increased 
by  transfers  under  orders  in  lunacy,  and  in  the  admon  of  a  lunatic's  estate 
the  Chancery  Division  will,  so  far  as  possible,  provide  for  the  preservation  of 
the  rights  of  legatees :  Be  Wood,  Andenon  y.  London  City  Mission,  (1894)  2 
Ch.  577.  But  see  Be  Freer,  F,  y.  F,,  22  Ch.  D.  623,  where  conversion  of  the 
stock  of  a  lunatic  under  an  order  in  lunacy  was  held  to  adeem  a  specific  gift 
of  it  contained  in  the  lunatic's  will. 

Ademption  was  rebutted  by  the  mode  of  dealing  with  the  funds :  Clarke  v. 
Brown,  2  Sm.  &  G.  624 ;  sed  v,  contra.  Be  Lane,  Luard  v.  Lane,  14  Ch.  D.  856; 
Harrison  y.  Jackson,  7  Ch.  D.  339. 

A  release  by  will  of  the  interest  on  a  debt  is  a  specific  bequest  of  it,  and  is 
adeemed  by  tne  debt  being  paid  off,  although  at  the  death  subseciuent  loans 
are  due:  Sidney  v.  S»,  17  £q.  66 ;  a  release  of  debts  did  not  include  any 
subsequently  contracted:  Everett  y.  E,,  7  Ch.  D.  428. 

A  specific  bequest  of  leaseholds  was  adeemed  by  the  testator's  agreeing 
to  sell  them  to  a  railway  oo.  imder  a  notice  to  treat,  but  the  income 
from  the  death  to  the  completion  of  the  purchase  went  to  the  legatee :  Watts 
y.  W.,  17  Eq.  217 ;  but  an  informal  conlract  not  binding  on  the  testator  does 
not  work  an  ademption :  Croioe  y.  Menton,  28  L.  B.  Ir.  519. 

A  devise  of  an  Irish  advowson  was  adeemed  by  the  Irish  Ghurbh  Act, 
1869  (32  &  33  V.  c.  42) :  Frewen  y.  F.,  10  Ch.  610. 

A  gift  of  the  property  derived  from  A.  is  not  adeemed  by  an  alteration  in 
its  investment :  Morgan  y.  Thomas,  25  W.  B.  760. 

A  general  gift  of  shares  in  a  banking  co.,  which  was  subsequently  during 
the  testator's  lifetime  reconstituted  as  respects  the  liability  of  the  share- 
holders and  the  denomination  and  character  of  the  shares,  was  held  to  fedl  for 
uncertainty :  Be  Qray,  Dresser  v.  <?.,  36  Ch.  D.  206. 

As  to  ademption  of  appointed  property  by  subsequent  dealing  theocewith, 
see  Be  Dowsett,  D,  y.  Meakin,  (1901)  1  Oh.  398. 
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LAPSE. 

Under  a  gift  to  a  class  and  a  named  individual  there  was  no  lapse  by  the 
death  of  the  individual  before  the  testator,  where  the  will  showed  an  inten- 
tion that  the  refliduary  legatees  living  at  the  testator's  death  should  alone 
take:  Re  FtathersioneU  TrusU,  22  Ch.  D.  111. 

And  where  the  gift  was  to  named  persons,  and  a  class  of  persons  ''  living 
at  the  date  "  of  the  wiU,  but  which  class  did  not,  in  fact,  exist,  there  was  no 
lapse :  Re  Sptller,  S,  v.  Madge,  18  Ch.  D.  614. 

If  a  share  is  given  to  a  person  on  a  contin^ncy  which  does  not  happen, 
the  fact  that  such  shai-e  is  settled  by  the  will  will  not  necessarily  prevent 
lapse :  Re  Roberts,  Tarleton  v.  Bruton,  30  Ch.  D.  234,  C.  A. ;  Re  Whitmare, 
W.  N.  (01)  146. 

Where  a  father  devised  land  to  his  son,  and  the  son  predeceased,  having 
devised  all  his  property  to  the  father,  it  was  held,  under  sect.  33  of  the  Wills 
Act,  that  the  gift  of  the  land  in  the  will  of  the  son  failed  by  lapse,  and  his 
heir-at-law  took :  Re  ffensler,  Jones  y,  ff.,  19  Ch.  D.  612. 

The  section  does  not  ap^y  to  an  appointment  under  a  special  power: 
Eolylund  v.  Lewin,  26  Ch.  JD.  266,  C.  A.  (disapproving  Freme  v.  Clement, 
18  Ch.  D.  499) ;  nor  a  gift  to  a  class :  Re  Stansjield,  15  Ch.  D.  84 ;  Wms.  Exors. 
9th  ed.  1086 ;  though  m  fact  the  class  consists  of  a  single  individual :  Re 
Harvey,  E.  v.  Gillow,  (1893)  1  Ch.  567;  Olneyy.  Bates,  3  Crew.  319;  Browne 
y.  Hammond,  Joh.  210. 

APFIJCATIOK  OF  8FEGIFI0  DEVISES  AND  BEQtlESTS  FOB  PAYMENT  OF  DEBTS. 

Specific  bequests  are  liable  to  contribute  rateably  with  specific  and  residuary 
devises  to  the  payment  of  the  testator's  debts :  Lancefield  v.  Iggulden,  10  Ch. 
136,  and  other  cases  tn/.  p.  1673 ;  and  the  respective  values  for  the  purpose  of 
contribution  are  to  be  ascertained  at  the  testator's  death :  75. ;  JFielding  v. 
Ivesion,  1  D.  &  J.  438;  Long  v.  8?iori,  1 P.  Wms.  403,  n.;  Re  Saunders-Damea, 
H,  V.  8,,  34  Ch.  D.  482 ;  Re  Bawden,  National  Provincial  Bank  of  England  v. 
Cresaivell,  (1894)  1  Ch.  693. 

Although  no  part  of  the  estate  can  be  exempted  from  payment  of  debts, 
the  Court,  in  lis  ordinary  judgments  for  the  general  admon  of  a  testator's 
personal  estate,  directs  at  first  only  an  account  of  the  personal  estate  not 
specifically  beaueathed :  see  Clarke  v.  E.  Ormond,  Jac  116 ;  />.  Devonshire  v. 
Aikins,  2  r,  Wms.  382.  In  a  creditor's  suit,  the  judgment  usually  directs 
an  account  of  the  personal  estate  without  any  exception :  Form  1 ,  sup,  p.  1390. 
A  specific  legacy  was  not  discharged  from  its  Lability,  thoueh  the  general 
personalty  was  more  than  enough,  and  the  specific  legacy  had  been  given  by 
the  exor  to  the  legatee :  Davies  v.  Nicolson,  2  D.  &  J.  702,  et  sup,  p.  1609. 

Where  specific  legacies  have  been  possessed  or  retained  by  tlie  legatees 
with  the  exor's  consent,  he  will,  on  a  deficiency  of  assets,  be  charged  with 
the  value  and  interest  at  £4  p.  c. :  Spode  v.  Smith,  3  Buss.  511 ;  and  contri- 
bution directed  among  specific  legatees  to  pay  debts  and  costs  becoming  defi- 
cient by  the  insolvency  of  some,  a  fresh  contribution  was  directed  among  the 
solvent:  Conolly  v.  Farrell,  10  Beav.  142 ;  Re  Peerless,  W.  N.  (01)  151. 

Specific  bequests  given  expressly  subject  to  the  payment  of  debts  were 
primarily  liable :  Webb  v.  De  Beauvoisin,  31  Beav.  573. 

Costs  having  been  paid  out  of  a  specific  le^cy  in  the  legatee's  absence, 
leave  was  given  to  him  to  surcharge  and  falsify :  Walrond  v.  W,,  29  Beav. 
586. 

For  notes  as  to  the  position  of  spedfio  bequests  in  the  order  of  admon  of 
assets,  V,  inf.  Sect.  XXIX.  p.  1673. 


BEIBLOOMS. 

Where  goods  were  given  for  life  only,  the  rule  was,  that  the  life  tenant 
should  give  security  that  they  should  not  be  ''  imbesdled  "  :  Bill  v.  Kinasion, 
2  Atk.  82 ;  and  see  Bracken  y.  Bentley,  1  Ch.  Bep.  59  [HOl. 

The  method  now  is,  for  an  inventory  to  be  signed  by  the  tenant  for  life, 
and  to  be  deposited  in  Court  for  the  benefit  of  aU  parties :  Forms  16  to  18, 
sup,  pp.  1614,  1615 ;  SHI  y.  Kinaston,  sup. ;  and  see  Leeke  v.  Bennett,  1  Atk. 
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471 ;  RichaTd$  y.  Baker,  2  Atk.  321 ;  Foley  t.  BarneU,  1  Bro.  0.  C.  279 ; 
Temple  v.  Thring,  66  L.  J.  Ch.  767. 

Where  the  property  is  in  danger,  Becority  will  be  required:  Foley  v. 
Bamdly  Bup. ;  Conduitt  y.  Soane,  1  Col.  285 ;  EllU  y.  Maxwell,  12  Beay.  104 ; 
Temple  y.  Thring,  66  L.  J.  Ch.  767 ;  pending  an  appeal  to  the  House  of 
Lords,  the  chattels  were  to  be  giyen  up  to  the  person  neld  by  the  L.  C.  to  be 
entitled  to  them,  on  his  undertekinff  not  to  sell  or  injure  them :  HarringUm 
Y,  H,,  'S  Ch.  575 ;  or  a  receiver  maybe  appointed :  E.  Sha/teabury  y.  D.  Marl- 
boroughy  eup.  Vol.  I.  p.  768. 

Where  trustees  allowed  the  tenant  for  life  to  retain  heirlooms,  and  owing 
to  his  negligence  they  were  taken  in  distress  for  rent,  the  trustees  were 
entitled  to  retain  the  income  until  the  loss  to  the  estate  was  made  good : 
Be  Hope,  De  Cetto  y.  H,,  W.  N.  (00)  76. 

As  to  heirlooms  annexed  to  a  dignity,  see  Rowland  y.  Morgan,  6  Ha.  463. 

A  bequest  of  chattels  to  a  peer  and  his  successors,  *  *  to  be  enj  oyed  with  and  to 

fo  with  a  title,"  is  not  sufficient  to  create  an  executory  trust,  or  an  obligation 
inding  on  the  legatee ;  «fciM,  a  gift  to  trustees,  to  be  held  and  settled  as  heir- 
looms and  to  go  with  the  title :  Be  Johnston,  Cockerell  y.  Essex,  26  Ch.  D.  538. 

A  mere  request  that  chattels  shall  be  left  as  "  heirlooms*'  is  not  sufficient 
to  create  a  precatory  trust :  Hill  y.  H.,  (1897)  1  Q.  B.  483,  C.  A. 

And  a  bequest  of  a  silver  cup  to  **  Lord  S.  and  his  heirs  "  lapses  by  the 
death  of  the  existing  Lord  S.  in  the  lifetime  of  the  testator :  Be  WTiorwood, 
Ogle  v.  Lord  Sherborne,  34  Ch.  D.  446,  C.  A. 

As  to  giving  or  settling  chattels  as  heirlooms,  or  to  go  with  the  realty,  so 
far  as  the  rules  of  law  or  equity  admit,  and  under  truste  executed  or  execu- 
tory, and  so  as  to  vest  absolutely  only  in  the  first  tenant  in  tail  in  posses- 
sion, and  for  the  code  of  law,  and  a  review  of  the  cases,  and  the  practioo  of 
conveyancers,  see  Harrington  v.  H.,  L.  R.  5  H.  L.  87  ;  Re  Johnson,  2  Bq. 
716;  Christie  v.  Gosling,  L.  R.  1  H.  L.  279;  Martelli  v.  Holloway,  L.  R.  6 
H.  L.  632;  Montagu  v.  Inchiquin,  23  W.  R.  592;  32  L.  T.  427;  Be  Cressivdl, 
Parkin  v.  (7.,  24  Ch.  D.  402 ;  and  as  to  heirlooms  settled  with  no  real  estate 
to  guide  the  limitations,  see  Shelley  y.  S,,  6  Eq.  640,  Form  20,  sup, 
p.  1615  ;  L,  Scarsdaie  v.  Curzon,  1  J.  &  H.  40 ;  Hogg  v.  Jones,  32  Beav.  45; 
and  that  heirlooms  to  be  enjoyed  by  the  person  entitled  to  the  "  actual  pos- 
session *'  of  the  settled  estate  do  not  vest  absolutely  in  a  tenant  in  tail  who 
predeceases  the  tenant  for  life:  Be  Angerstein,  A.y,  A.,  (1895)  2  Ch.  883. 

Where  heirlooms  are  subject  to  a  strict  settlement,  the  Court  has  no  juris- 
diction to  order  a  sale  of  them,  though  for  the  benefit  of  all  parties :  D*EyncouH 
y.  (hregory,  3  Ch.  D.  635 ;  unless  for  the  payment  of  debts :  Fane  v.  F., 
2  Ch.  i).  711 ;  but  see  Lonsdale  v.  Berchtoldt,  3  K.  &  J.  185,  et  sup.  p.  1615. 

Where  a  will  showed  a  governing  intention  to  unite  chattels  and  money  to 
a  devised  estate,  a  subsequent  codicil  altering  the  devolution  of  the  estate, 
but  not  referring  specifically  to  the  chattels,  was  held  not  to  vary  such  inten- 
tion :  Be  T<nvry^s  SeUled  Estate,  Dallas  v.  T.,  41  Ch.  D.  64,  C.  A. 

And  see  in/,  p.  1724;  Peachey,  Sett.  119  et  seq, ;  Yaizey,  Sett  lZ21etseg, ; 
Wms.  on  Exors.  633. 

FBCTUABS. 

Tapestries  affixed  to  walls  of  a  house  for  purpose  of  ornament  by  the  tenant 
for  life  are  removable  by  his  exor,  but  he  must  pay  for  damage  done  in  the 
removal :  Be  De  Falbe,  (1901)  1  Ch.  623,  C.  A.,  distingiushing  Norton  y. 
Dashwood,  (1896)  2  Ch.  497. 

DONATIO  M0B118  0ATT8A. 

As  to  donatio  mortis  causd,  and  wherein  it  resembles  and  wherein  difPen 
from  a  legacy,  see  Wms.  on  Exors.  787 ;  9th  ed.  681 ;  Roper  on  Legacies,  1. 

A  donatio  mortis  causd  of  the  donor's  cheque  to  bearer  not  presented  in  his 
lifetime  appears  to  be  invalid :  Bolls  v.  Pearce,  6  Ch.  D.  730 ;  secus,  a  cheque 
to  order :  S.  C. ;  but  see  Be  Dillon,  Duffin  v.  D„  44  Ch.  D.  76,  C.  A. ;  but 
cheoues  which  the  donor  has  received  for  value,  though  not  indorsed,  stand 
on  me  same  footing  as  a  promissory  note  or  bill  of  exchange,  and  may  be 
validly  given  mortis  causd :  Clement  v.  Cheesman,  27  Ch.  D.  631 ;  Veal  y.  V,, 
27  Beav.  303;  Be  Mead,  Austin  v.  M,,  16  Ch.  D.  651. 

A  banker's  deposit  note  is  a  good  subject  of  a  donatio  mortis  causd :  Bs 
Dillon,  Duffin  v.  D,,  sup,  ;  Cassidy  v.  Belfast  Banking  Co.,  22  L.  R.  Ir.  68; 
Be  Farman,  F.  v.  F.,  67  L.  J.  Ch.  637 ;  68  L.  T.  12;  Be  Taylor,  T.  y.  T., 
66  L.  J.  Ch.  697;  and  see  i2e  Griffin,  (1899)  1  Ch.  408;  bat  not  if  ooupled 
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"witih  an  instrument  of  a  testamentary  character  showing  an  intention  to 
retain  the  dominion  during  life :  Re  Dash ;  Treasury  SoHci&r  v.  Lewis y  (1900) 
2  Ch.  812 ;  69  L.  J.  Ch.  833 ;  and  so  where  it  was  accompanied  with  a  cheque 
to  bearer  for  a  part  only  of  the  money,  and  unindorsed,  so  that  there  was  no 
intention  to  give  the  note,  but  only  the  cheque,  the  gift  was  incomplete : 
Re  Mead,  Austin  v.  M,,  15  Ch.  D.  661 ;  Becus,  where  the  cheque  was  for  the 
full  amount :  Re  Dillon^  sup. 

An  ion  cannot  be  the  subject  of  a  donatio  mortis  oausd :  Duckworth  y. 
Lee  (1899),  1  Ir.  R.  405,  C.  A. 

A  donatio  mortis  causS  may  be  established  on  the  sole  eyidence  of  the  donee, 
if  that  eyidence  appears  trustworthy :  Re  Farman,  sup,  ;  Re  DiUoriy  sup, ;  Re 
Qriffiuy  sup. 

An  antecedent  delivery  alio  intuitu  to  the  donee  is  sufficient:  Cain  y. 
itfbon,  (1896)  2  Q.  B.  283. 

An  imperfect  testamentary  instrument  cannot  be  made  effectual  by  treat« 
ing  it  as  a  donatio  mortis  causd  or  an  immediate  assignment :  Re  W.  Hughes^ 
W.  N.  (88)  167 ;  59  L.  T.  586 ;  36  W.  R.  821. 


Section  XXTTT. — ^Annuities  and  Rent-Charges. 

1.  Stock  to  be  set  apart  to  answer  Annuity, 

Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto  (the  interest  on  the  New  Consols  thereby  directed  to  be  carried 
oyer  being  sufficient  to  answer  the  annuity  of  £50  given  to  P.  B.  by 
the  will  of  the  testator) :  And  upon  the  death  of  P.  R.  any  persons 
interested  in  the  said  New  Consols  are  to  be  at  liberty  to  apply  con- 
cerning the  same  as  they  may  be  advised. 


[^Insert  in  Payment  Schedule  as  under."] 


Futiealan  of  Flayinents,  Transfers, 

Payees  and  Transferees 
or  separate  Accounts. 

Amounts. 

or  other  operationB  radered. 

Money. 

SeouiitifiB. 

CAmr  ovAT  T^f AW  CohaoIa  ......  , ,  ^ , , * 

The  aooonnt  of  P.  B., 
the  annuitant,  if  to, 
sabjeot  to  duty. 

P.  B.  of  &o. 

£      «.     d. 

£    «.   d. 

Oat  of  interest  on  such  New  Consols— 

Pay,  if  90,   subject  to  duty  on  the 

—  day  of  —  and  the  —  day  of  — 
in  every  year  during  the   life  of 
payee  or   until  further  order,  the 
fint  payment  to  be  made  on  the 

—  day  of  — ,  1901. 
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For  order  providing  for  oontragent  annuiiy  for  life  of  future  Trif e  of  1^ 
testator^s  8on,  see  Aaron  y.  A.y  9  Ha.  821. 

For  declaration  that  annuity  fund  ou^ht  to  be  invested  in  consols,  and 
inquiry  what  parts  of  the  estate  should  be  converted  for  that  purpose,  the 
trustees  iinder  the  will  having  a  discretion  in  that  respect,  but  submitting  to 
act  under  the  direction  of  the  Court,  eo^  Prendtrgast  v.  Luahinffton,  5  Ha.  176  ; 
and  see  Jones  v.  J.,  lb,  464. 


2.  Appropriated  Fund  declared  to  sink  into  Residue, 

And  Dedare  that  the  funds  so  appropriated  to  answer  the  said 
-several  annuities  will,  on  the  deaths  of  the  said  respective  annuitants, 
fall  into  and  form  part  of  the  general  residue  of  the  testator's  personal 
estate. 


3.  Cash  to  be  invested  to  meet  Annuity, 

It  is  ordered  that  the  funds  in  Court  be  dealt  vrith  as  directed  in 
the  Schedule  hereto  (the  interest  on  the  New  Consols  thereby  directed 
to  be  purchased  being  sufficient  to  answer  the  annuity  of  £50  given  to 
P.  E.  by  the  will  of  the  testator). 


\^In8ert  in  Payment  Schedule  as  under."] 


Futiealars  of  Payments,  TranBf  en, 

Fayeee  and  l^ransf enes 
or  aepezate  AooonntB. 

or  other  opemtiona  ordered. 

Money. 

SecQiitieB. 

Inveet  ia  Kew  GonBola  cash  sufficient, 
at  the  bank  average  price  on  the 
—  day  of  — ,   1900,   to    purchase 
£ —  New  Consols  out  of  interest  to 
accrue  on  sooh  New  Oonsols. 

Pay  &o.  I  follow  Form  1  to  end]    

TheaooonntofP.B., 
the  annuitant,  t/«o, 
subject  to  duty. 

P.  E.  of&c 

£       8.     d. 
25    0    0 

£  «.   d 

4.  Investing  Legacy  for  Life. 

It  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto  [the  sum  of  £ —  cash  (part  of  the  £ —  cash  in  Court 
to  the  credit  mentioned  in  the  said  Schedule)  being  the  sum  the  interest 
whereof  is  given  by  the  testator's  will  to  P.  R  for  life"]. 
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[^Insert  in  Paytnent  Schedule  as  under."] 


Futienlan  of  FaTmenta,  Transfer!, 

Payees  and  Transferees 
or  separate  Aooounts. 

Anunmta. 

or  otitiflr  oporatioiu  ordered* 

Homey. 

:0ecurifieB. 

Invest  Cash  in  Nefw  CouboIb   

Fay  interest  as  it  acoraes  on  snoh  New 
Consols   during   life   of  payee   or 
farther  order,  ^«o,  subject  to  duty. 

The  life  interest  and 
account  of  P.  B.,  tf 
so,  subject  to  duty. 

P.  B.  of  &o. 

£    -#.    d. 

£  #.   d. 

5.  Value  to  be  set  on  Annuity. 

Am)  it  is  ordered  that  the  fund  in  Oourt  be  dealt  with  as  directed 
by  the  Schedule  hereto,  and  in  case  P.  B.,  the  annuitant,  sball  come 
in  and  consent  to  hare  a  value  set  on  the  annuity  of  £ — ,  giren  to  him 
by  the  will  of  the  testator ;  It  is  ordered  that  a  value  be  set  thereon, 
and  that  the  fact  of  the  said  P.  E.  having  come  in  and  consented,  or 
not,  as  the  case  may  be,  and  (if  the  former  case)  the  value  of  such 
annuity,  be  certified. 


[^Insert  in  Paytnent  Schedule  as  under 

.] 

Paittenlars  of  Payments,  Transfers, 

Payees  and  Transferees 
or  separate  Aocounts. 

Amoiuits. 

or  other  operations  ordered. 

Honey. 

Seeoiities. 

In  case  P.  B.,  the  annuitant  in  the 
order  mentioned,  shall  come  in  and 
consent  as  in  the  order  mentioned 
(the  fact  to  be  certified). 

Out  of  cash  pay,  if  so  subject  to  du^, 
the  amount  to  he  certified  to  be  tne 
value  of  the  annuity  of  £ —  in  the 
order  mentioned,  or  in  case  the  said 
P.  B.  shall  not  come  in  and  consent 
as  aboTe  (the  fact  to  be  certified). 

Inyest  sufficient  cash  in  New  Consols 
as  at  the  Bank  average  pice  on  the 
—  diy  of  — ,  1900,  will  purchase 
£ —  ISew  Consols. 

Out  of  interest  on  suoh  Kew  Consols — 

Pay  on  the —  day  of  —  and  the —  day 
of  — ,  the  first  of  such  payments  to 
be  made  on  the  —  day  of  — ,  1901, 
during  life  of  payee,  or  until  further 
order,  tfso,  suojeot  to  duty. 

P.  B.  of  &c. 

The  account  of  P.  B., 
the  annuitant,  if  so, 
subject  to  duty. 

P.  B.  of  &c. 

£    s.     d. 

£    #.   d. 
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6.  Annuity  Fund  deficient — Sale  from  time  to  time. 

It  is  ordered  that  the  fondfl  in  Oourt  be  decdt  with  aa  directed  in  the 
Schedule  hereto. 


[^Insert  in  Payment  Schedtde  as  under,'] 


Butloalan  of  FhTmflnts,  Tranaf on, 
or  other  operations  oidered. 


Oat  of  interest  to  aocroe  on  New  Con- 
sols— 

Faj  (less  income  tax)  on  the  —  day  of 
— ,  the  —  day  of  — ,  the  —  day  of — , 
and  the  —  day  of  — ,  in  every  year, 
during  life  of  payee,  or  until  farther 
order  (the  first  payment  to  be  made 
on  the  —  day  of  — ,  1901) ;  and,  in 
case  such  interest  shall  at  any  time 
be  insulBoient,  sell  on  each  of  the  days 
aforesaid  sufficient  New  Consols  or 
sufficient  residue  thereof  for  the  time 
being,  with  interest  to  accrae  there- 
on, to  raise  £26  (leas  tax  on  such 
interest). 

Pay  proceeds  and  interest,  and  in  case 
the  residue  of  the  said  New  Consols, 
with  such  interest,  shall  at  any  time 
be  insufficient^  sell  the  whole  of  such 
residue. 

Pay  proceeds  of  such  sale  and  interest 


Payeee  and  Tnokif crees 
or  aeparate  AoooontB. 


P.  B.  of  fto. 


Amoimte. 


Money. 


£    #.    d. 


25    0    0 


The  same. 


The  same,  on  account 
of  the  annuity  of 
£100. 


£   «.  d. 


For  similar  orders  before  the  S.  C.  F.  EB.,  see  Norcottr.  Oardan,  V.-C.B., 
27  July,  18^;  14  Sim.  258;  Swallow  y.  £f.,  cited  in  Hodge  y.  Lewin, 
1  Beayan,  432,  n. ;  Lamhie  y.  Z.,  9  Ha.  Izxxiy. ;  Seton,  4th  edit.  p.  957, 
Forms. 


7.  Annuity  declared  to  be  payable  during  Widowhood. 

Deolabe,  that  according  to  the  true  construction  of  the  will  of  &c., 
and  the  codicil  thereto,  dated  &c.,  the  annuity  of  £100  mentioned  in 
the  said  codicil  is  payable  to  the  testator's  widow,  B.  M.  B.,  during 
such  part  of  her  life  as  she  shall  continue  the  widow  of  the  testator, 
and  no  longer ;  And  Let  the  fund  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto ;  And  Declare,  that  on  the  death  or  marriage  of 
the  said  B.  M.  E.  the  said  annuities  will  be  distributable  as  part  of  the 
residuary  estate  of  the  testator ;  And  on  the  death  or  marriage  of  the 
9i^id  B.  M*  H.,  I4berty  to  apply  &c. 
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[IiMert  in  Payment  Schedule  as  under."] 


Aurticalan  of  Fftyments,  Tniuf on, 

Fftyees  and  Transferees 
or  separate  Aeooonts. 

Money. 

BecnzitieB. 

Oat  of  interest  to   aoorue  on   New 
GonsolB — 

Pay  on  the  —  day  of  —  and  the  —  day 
of  —  in  every  year  daring  widow- 
hood of  payee  [or  so  long  as  payee 
shall  continae  the  testator's  widow 
(follovDxng  worth  of  inatrufHent)']^  or 
nntil  farther  order,  the  first  payment 
to  he  made  on  the  —  day  of  — ,  1901. 

B.  M.  R.  of  &c., 
widow. 

£    $.  d. 

£    #.    d. 

For  similar  order  before  S.  C.  F.  E.,  see  Pontey  y.  Tucker ^  M.  B.,  27  April, 
1859,  B.  1561 ;  Seton,  4th  ed.  p.  957,  Form  6. 


8.  Annuity  declared  to  be  payable  {notwithstanding  resumption  of 

Cohabitation), 

The  daim  made  by  the  Pit  F.  B.  to  the  annuity  giren  to  her  under 
the  deed  of  covenant  executed  by  the  aboTe-namod  testator  on  the 
—  day  of  — ,  which,  upon  hearing  the  solrs  for  the  applicant  and  the 
Deft  H.  F.  D.  \_(he  admor  of  the  testator* s  wiW],  and  A.  C.  G.  A.  and 
H.  A.  haying  liberty  to  attend  the  proceedings  in  Chambers,  was 
adjourned  to  be  heard  in  Oourt  &c.,  Allow  the  applicant  as  a  creditor 
upon  the  estate  of  the  testator  for  the  amount  due  under  the  said 
deed  of  covenant,  dated  &c. — See  Re  Ahdy,  Rahheth  v.  Donaldson^ 
North,  J.,  21  Dec.  1894,  A.  01025 ;  S.  C,  0.  A.  20  Feb.  1895,  A.  680; 
(1895)  1  Oh.  455,  0.  A. 


9 .  Oovemment  Annuity  to  be  purchased  by  Transfer  of  Stock. 

Let  the  Pits  —  enter  into  a  contract  with  the  Oommrs  for  the 
Beduction  of  the  National  Debt  for  the  purchase,  in  the  names  of  the 
Pits,  of  a  government  annuity  of  £ — ,  or  as  near  to,  but  not  less  than 
[or^  but  not  exceeding],  that  sum  as  such  contract  can  be  entered  into, 
for  the  lives  of  E.,  and  F.  his  wife,  and  the  life  of  the  survivor  of  them, 
by  a  transfer  of  New  Consols  to  the  said  Commrs ;  And  Let  the  funds 
in  Oourt  be  dealt  with  as  directed  in  the  schedule  hereto. 
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[^Insert  in  Payment  Schedule  as  under,'] 


Rurtieakn  of  Payments,  Tranaf  en. 

Payees  and  IVuisf erees 

AmoimtB. 

or  other  opomtioiui  ordflred* 

Tnuicf er  so  much  New  Gonflols  as  shall 
be  the  amount  at  which  the  Pits 
shall  contract  for  the  purchase  of  a 
government  annuity  of  £ — ,  or  as 
near  as  may  be  to  but  not  less  than 
that  sum,  on  the  liyes  of  P.  B.,  and 
B.  M.  B.  his  wife,  and  the  life  of 
the  sorviTor  of  them. 

The  Gommrs  for  the 
Beduction  of   the 
National  Debt. 

£.  #.  d. 

£    «.  d. 

For  similar  orders  before  S.  C.  F.  B.,  see  Morgan  y.  Oronaw,  8  June,  1876» 
B.  1995;  Letoin  y.  Z.,  1834,  B.  1102 ;  Seton,  4li  ed.  p.  958,  Form  9. 


10.  Purchase  tcith  given  Sum  of  Stock  in  Name  of  Trustee  for  a 

Lunatic, 

Let  a.  enter  into  a  contract  with  the  Commrs  &c.  [Farm  9]  for  the 
purchase  in  his  own  name,  and  on  the  life  of  B.,  a  person  of  unBoxind 
mind,  of  such  a  goyenunent  annuity  as  can  be  purchased  by  a  transfer 
to  the  said  Commrs  of  £2,000  New  Consols ;  And  Let  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto ;  And  Let  the 
said  A.  apply  the  same  annuity  towards  the  maintenance  of  the  said 
B.,  until  further  order. 


[Ineert  in  Payment  Schedule  as  under,] 


m 

Fftrticnlaxs  of  Fayments,  Transfers, 

Fftyees  and  Transferees 
or  separate  Aoooimts. 

Axnonnts. 

or  other  operatioiis  ordered. 

Monef. 

Securities. 

• 

Trantifer  New  G<>ni|iol4  ....  t ...... . 

The  Gommrs  for  the 
Beduction  of   the 
National  Debt. 

£    8,    d. 

£     «.    d, 
2  000    0    0 

For  similar  order  before  S.  0.  F.  B.,  see  i2^  Salt,  V.-O.  K.,  7  July,  1854, 
B.  1460 ;  Seton,  4th  ed.  p.  958,  Form  10. 

N.B. — Fractional  parts  of  a  pound  caonot  be  transferred.  The  order  in 
this  case  would  now  be  made  in  Xunacy. 

The  form  above  rForm  10)  does  not  follow  that  ^yen  in  Davies  y.  2)., 
2  D.  M.  &  G-.  54 ;  i2e  Dcdatvorth,  10  Ha.  16,  17,  on  which,  in  a  subsequent 
case,  the  Bank  declined  to  act. 
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11.  Like  Order  J  in  the  Names  of  Trustees  for  a  Fetne  Covert^  out  of 
Stock  set  apart — Residue  to  be  paid  to  Remainderman, 

Let  the  Pit  A.  B.  enter  into  a  contract  with  the  Commrs  &c.  for  the 
purchase  in  the  names  of  W.  and  L.  {trustees)  of  a  goyemment  annuity 
on  the  life  of  the  Deft  B.  M.  B.,  the  wife  of  the  Deft  P.  E.  of 
£32 :  Is.y  being  the  amount  of  the  annual  interest  on  £ —  New  Con- 
sols, or  as  near  thereto  (but  not  less  than  [or  but  not  exceeding]  that 
sum)  as  such  contract  can  be  entered  into ;  And  Let  the  said  W.  and  L. 
pay  the  said  annuity  when  purchased  to  the  said  B.  M.  B.  on  her 
separate  receipt ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt 
with  as  directed  in  the  Schedule  hereto. 

[Insert  in  Payment  Schedule  as  under.'] 


Faitioiilan  of  Payments,  Transf exs, 

Fftyees  and  Transf erees 
or  Mpamte  AoooimtB. 

or  other  openitioiii  ovdond. 

Money. 

Securities. 

Subject  to  dttty,  transfer  so  maoH  New 
CohboIb  as  shall  be  the  amount  at 
which  the  Fits  shall  contract  for  the 
purchase  of  a  government  annuity  of 
£32  :  U.  Od,,  or  as  near  as  possible 
to  but  not  less  than  that  sum,  on  the 
life  of  the  Deft  B.M.B.,  the  wife  of 
the  Deft  P.  B. 

Sell  residue  of  New  Consols. 

Pay  DTOoeeds  of  sale  ..*•••  »•*•*»  •■■• 

The  Commrs  for  the 
Beductlon  of   the 
National  Debt. 

Pit  A.  B.  (Remain' 
derman). 

£    8.    d. 

£  8.    d. 

• 

For  like  order  before  8.  0.  F.  B.,  see  Gompertz  v.  G.,  V.-O.  S.,  1  May  1854, 
A.  1417 ;  Seton,  4th  edit.  p.  958,  Form  11. 


12.  Government  annuities  to  be  purchased  and  paid  conditUmaUy. 

Itvr  the  Pit  (the  trustee)  enter  into  a  contract  with  the  Commrs  &c. 
for  the  purchase  in  his  name  of  a  goyemment  annuity  on  the  life  of 
the  Deft  G. ;  And  Let  what  shall  be  received  by  the  Pit  (the  trustee) 
in  respect  of  such  annuity  be  by  him  paid  from  time  to  time  to  the 
Deft  G.,  on  her  separate  receipt,  upon  the  Pit  being  satisfied  by  her 
affidavit  of  her  having  resided  in  England  and  used  a  carriage,  for 
the  respective  periods  in  the  testator's  will  mentioned. — ^And  in  case 
the  said  G.  shall  not  comply  with  the  terms  of  the  bequest.  Liberty  to 
persons  interested  to  apply ;  And  it  is  ordered  that  the  funds  in  Court  be 
dealt  with  as  directed  in  the  Schedule  hereto. — [Add  Payment  Schedule 
directing  transfer  to  CommrSj  mutatis  mutandis,  similar  to  Schedule  to 
Form  11,  sup,]— Wordsworth Y.Darrell,Y.'G.  K.,  19  July,  1855,  B.  1558. 

For  declaration  that  the  Deft  was  entitled  to  have  a  govemmont  annuity 
of  100/.  for  her  life  purchased  in  the  names  of  the  trustees  of  the  testator's 
will,  to  be  paid  to  her  until  she  should  sell,  alien,  assign,  transfer,  incumber, 
or  in  anywise  dispose  of  or  anticipate  the  same  or  any  part  thereof,  see 
Hatton  V.  May,  V.-O.  M.,  16  May,  1876,  A.  923 ;  8.  C7.,  3  Oh.  D.  148. 
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13.  Annuities  declared  only  for  LifCy  mid  frotn  the  end  of  the  Period 
for  Accumulation — Plaintiff  to  he  let  into  Possession  from  thai  Time, 

''  Declare,  that  aocording  to  the  true  constraction  of  the  will  of  the 
testator,  the  annuities  or  annual  sums  of  £400  and  £100,  directed  by  the 
said  will  to  be  paid  and  allowed  by  the  Fit  It.  to  his  next  brother, 
and  to  each  and  erery  of  his  brothers  and  sisters,  were  annuities  for 
the  liyes  only  of  such  annuitants,  and  were  not  perpetual,  and  that  the 
same  were  charged  on  the  real  estates  devised  by  the  said  will,  and  the 
estates  purchased  with  the  personal  estate  of  the  testator,  and  the 
income  of  the  accumulations  thereof,  and  that  such  annuities  respec- 
tively commenced  only  on  and  from  the  —  day  of  — ^  the  day  of  the 
expiration  of  the  term  of  fifteen  years  mentioned  in  the  clause  of 
accumulation  contained  in  the  said  will,  and  that  such  accumulation 
extended  to  and  comprised  the  rents  and  profits  of  the  lands  and 
hereditaments  devised  by  the  said  will,  and  that  the  Pit  B.  became 
entitled  to  such  rents  and  profits  only  from  the  said  —  day  of  — ; 
And  Let  the  Fit  be  let  into  possession  and  receipt  of  the  rents,  profits, 
and  income  of  the  lands  and  hereditaments  devised  by  the  will  of  the 
testator,  of  the  estates  purchased  xmder  the  accumulation  clause  therein 
contained,  and  of  the  remaining  uninvested  personal  estate  of  the 
testator  and  accumulations,  as  from  the  —  day  of  — ,  the  day  of  the 
expiration  of  the  said  term  of  fifteen  years." — ^Directions  as  to  costs. 
— ''  And  Let  the  Fit  B.,  out  of  such  rents  and  profits  and  income,  pay 
until  further  order  the  following  annuities,  that  is  to  say,  £400  to  the 
Deft  W.,  and  £100  to  the  Deft  L.  &c."— P«irw  v.  P.,  V.-C.  E.,  1  June, 
1850,  B.  953. 

For  decree  declaring  an  annuity,  or  dear  yearly  rent-charge  perpetual, 
with  inquiry  what  were  the  lands  charged  tnerewith,  and  the  particiilars 
thereof,  annuity  to  be  sold,  costs  to  be  paid  out  of  the  estate,  one  set  only  to 
the  parties  interested  in  the  annuity,  and  their  extra  costs  out  of  their  o'wn 
fund,  see  Mamtrgh  v.  Campbell,  M.  R.,  10  June,  1858,  B.  1249;  8,  C, 
3  D.  &  J.  232,  et  in/,  p.  1634. 


14.  Judgment  to  secure  Annuity  charged  on  Realty — Account  of 

Arrears  and  Interest. 

The  bill  was  brought  for  the  arrears  of  an  annuity  secured  by  a  bond 
given  by  the  Fit's  famer  (the  testator)  on  her  marriage,  and  to  be  paid  to  the 
Pit,  her  husband  and  children,  during  the  lives  of  her  father  and  mother  and 
the  survivor. 

'<  Let  an  account  be  taken  of  what  is  due  to  the  Fit  for  the  arrears 
of  the  annuity  of  £30  secured  by  the  bond  dated  &c. ;  (And  for  interest 
on  each  respective  half-yearly  payment  (in  arrear)  from  the  end  of  six 
months  after  the  same  respectively  became  due,  at  the  rate  of  £4  p.  c. 
per  ann.) ;  And  the  Deft  having  by  her  answer  admitted  that  the  personal 
and  real  estate  of  the  testator  &c.  together  is  more  than  sufficient  to 
answer  the  said  annuity,  Let  the  Deft  pay  to  the  Fit  what  shall  be 
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oerfdfied  to  be  due  for  the  arrears  of  the  said  annuity  (and  interest) 
Tnthin  such  time  as  shall  for  that  purpose  be  mentioned  in  the  (Master's 
certificate),  and  continue  to  pay  to  the  Pit  the  growing  payments  of 
the  said  annuity  as  they  shall  become  due,  half-yearly ;  And  in  case 
the  Deft  shall  not  pay  what  shall  be  certified  to  be  due  for  the  arrears 
of  the  said  annuity  (and  interest)  as  aforesaid,  then  the  Pit  is  to  be  at 
liberty  to  apply  to  this  Court  (in  Chambers)  for  a  sale  of  a  sufficient 
part  of  the  real  estate  in  question ;  And  Let  a  sufficient  part  of  the 
said  real  estate  be  set  apart  for  securing  the  growing  payments  of  the 
said  annuity  to  the  Pit  during  her  mother's  life ;  And  Let  the  Deft 
execute  to  the  Pit  a  proper  conveyance  of  the  estate,  or  grant  thereout, 
for  securing  the  growing  payments  of  the  said  annuity  to  be  settled 
by  the  "  (Judge)  &c. — Deft  to  pay  the  Pit's  costs  to  this  time,  to  be 
taxed. — Reserve  subsequent  costs. — Liberty  to  apply. — Newman  v. 
Ayling,  L.  C,  9  Nov.  1747,  B.  46 ;  S.  C,  3  Atk.  579  ;  suh  nom,  New- 
man V.  Auling^  et  inf,  p.  1638. 

Interest  on  arrears  is  not  in  general  allowed,  see  note,  inf,  pp.  1637,  1638. 


15.  Annuities  charged  on  Realty  to  be  made  good  out  of  Corpus. 

Accounts  of  personalty — ^If  not  sufficient — "Declare  that  the 
deficiency  ought  to  be  made  g^od  out  of  the  testator's  real  estate, 
subjected  by  his  will  and  codicil  to  the  payment  of  his  debts,  legacies, 
and  anns;  And  Let  a  sufficient  part  of  the  testator's  real  estate 
directed  by  his  codicil  to  be  sold  in  the  first  instance  for  the  payment 
thereof,  or  if  necessary  the  whole  of  the  said  real  estate,  be  sold  &c." 
— ^Debts  to  be  paid,  and  in  the  next  place,  what  remains  due  to  the 
legatees  and  to  the  annuitants  for  arrears,  to  be  paid  out  of  the  pro- 
ceeds, and  out  of  the  rents  and  profits  of  the  residue  of  the  estates 
unsold ; — "  But  in  case  the  proceeds  of  the  testator's  said  estate  shall 
not  be  sufficient  to  pay  the  debts,  legacies,  and  the  arrears  of  the 
annuities,  or  in  case  the  rents  and  profits  of  such  parts  of  the  estates 
as  remain  unsold  shall  not  be  sufficient  to  make  good  the  growing 
payments  of  the  said  annuities  to  the  several  annuitants,  Declare  that 
the  deficiency  ought  to  be  made  good  out  of  the  testator's  real  estate 
subjected  by  his  will  and  codicil  to  the  payment  thereof ; "  And  in 
case  of  such  deficiency.  Adjourn  &c. — See  Hunt  v.  Newman^  M.  £., 
23  Nov.  1772,  A.  115. 


16.  Annuity  granted  by  Testator  raised  out  of  Estate — Tenant  for 

Life  and  Remainderman, 

Deolabe  that  with  respect  to  the  annuity  of  £180  per  ann.  granted 
to  G.  B.  B.  and  E.  M.  B.,  his  wife,  and  to  the  survivor,  by  an  inden- 
ture &c.,  the  sum  of  £744  :  13*.  9c?.,  by  the  chief  clerk's  certificates, 
dated  &c.,  certified  to  have  been  paid  to  the  said  G.  B.  B.  out  of  income 
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of  the  estate  of  the  testator  in  respect  of  the  said  annuity,  and  all  fntnre 
payments  of  such  annuity  to  the  said  O.  B.  B.  and  E.  M.  B.  and  the 
suTYiyor  of  them,  or  the  sum  necessary  to  purchase  an  annuity  in  lieu 
of  the  said  annuity  ought  to  be  raised  or  provided  for  by  sale  or  mort- 
gage of  a  sufficient  part  of  the  testator's  estate.  Tax  costs.  Let  the 
following  &c. : — 16.  An  account  of  what  further  sums  haye  been 
received  by  the  Fits  in  respect  of  debts  due  to  the  testator  at  the  date 
of  his  death,  since  the  chief  clerk's  certificate,  dated  &c.  17.  An 
account  of  what  further  sums  have  been  paid  by  the  Pits  out  of  the 
income  of  the  testator's  estate  in  respect  of  debts  due  from  the  testator 
at  the  time  of  his  death  since  the  21st  of  March,  1888.  Let  the  Fits 
forthwith  raise,  with  the  approbation  of  the  Judge,  by  sale  or  mort- 
gage (or  partly  in  either  mode)  of  the  freehold  or  leasehold  property 
of  the  testator,  the  amount  of  the  said  costs  when  taxed,  and  also  the 
said  £744  :  ld«.  9</.,  and  such  sumas  maybenecessaiyfor  the  purpose 
of  securing  the  future  payments  of  the  said  annuity  of  £180  per  ann. ; 
And  Let  the  Fits  be  at  liberty  to  apply  the  sums  so  to  be  raised 
respectively  by  sale  or  mortgage  as  aforesaid  in  payment  of  the  said 
costs  when  taxed,  and  in  recouping  to  the  income  of  the  testator's 
estate  the  said  £744  :  13«.  9c^.,  and  in  the  purchase  of  an  annuity  or 
otherwise  securing  the  further  payments  of  the  said  annuity  of  £180. — 
Adjourn  further  consideration. — Liberty  to  apply. — In  re  Muffetty  Jones 
V.  MaBony  Chitty,  J.,  1  Aug.  1888,  A.  1168 ;  /S.  C,  39  Ch.  D.  534. 


NOTES. 
DUEATIOK  OF  ANNUITY. 

An  annuity  given  by  a  will  is  payable  from  the  testator's  decease :  Oibson 
V.  Bott,  7  Ves.  96,  97  ;  Ftarm  v.  Youngs  9  Ves.  663  ;  HougJdon  v.  Franklin, 
1  S.  &  S.  390  ;  unless  a  contraiy  intention  appears :  8,  C. ;  and  see  Storey  v. 
Presta^e,  3  Mad.  167;  In  re  Williams,  W.  v.  TT.,  W.  N.  (95)  36;  and  for 
variations  in  accordance  with  the  will,  and  declarations  thereon,  see  Irvin  v. 
Ironmonger,  2  Buss.  &  M.  531,  637,  640;  but  a  legacy  for  life  carries  interest 
only  from  the  year :  Be  Whittaker,  W,  v.  IF.,  21  Ch.  i).657;  Street  y.  Bobin- 
son,  12  Ves.  461. 

An  annuity  given  to  an  exor  for  his  trouble  did  not  cease  by  the  institu- 
tion of  an  admon  suit :  Baker  v.  Martin,  8  Sim.  25.  But  an  annuity  to  a 
trustee  so  long  as  he  should  continue  to  execute  the  office  ceases  on  pa^-ment 
of  the  whole  fund  to  a  person  absolutely  entitled :  Hull  v.  Christian,  17  Eq. 
646. 

To  make  an  annuity  perpetual  the  intention  must  be  clearly  shown :  Lett 
V.  Bandall,  6  Jur.  N.  S.  1359;  3  Sm.  &  G.  83;  2  De  G.  F.  &  J.  388 ;  9 
W.  B.  130;  Be  Stratheden,  Cowper  v.  S,,  W.  N.  (93)  90;  Be  Morgan,  M,  v. 
M,,  (1893)  3  Ch.  222,  C.  A. ;  Blight  v.  Hartndl,  19  Ch.  D.  294;  Be  Taher, 
Arnold  v.  Kayess,  61  L.  J.  Ch.  721 ;  46  L.  T.  806 ;  30  W.  B.  833 ;  but 
words  of  limitation  are  not  necessary:  Maneergh  v.  Campbell,  3  D.  &  J. 
232,  et  8up.  p.  1632 ;  and  see  Stokee  v.  Heron,  12  CI.  &  F.  292 ;  BlewiH  v. 
Boherts,  Cr.  &  Ph.  274,  283,  n.;  Evane  v.  Walker,  3  Ch.  D.  211;  Wms. 
Exors.  1060 ;  and  the  mere  fact  that  the  first  of  two  successive  annuities 
is  expressed  to  be  for  life,  while  the  deferred  annuity  is  not  so  expressed, 
does  not  show  that  the  latter  is  perpetual :  Blight  v.  Hartnoll,  19  Ch.  D. 
294. 

A  gift  of  an  annuity  to  **  A.  or  his  descendants  "  is  prim^  facie  an  annuity 
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to  A.  for  life,  -with  a  substitutionaiy  gift  to  the  descendants  of  A.  if  he  does 
not  survive  the  testator :  Re  Morgan,  M,  v.  M,,  (1893)  3  Ch.  222,  C.  A. 

As  to  an  annuity  payable  till  mortgages  and  debts  were  paid  off,  see  Clifford 
V.  Arunddl,  27  Beav.  209 ;  1  D.  F.  &  J.  307. 

An  annuity  limited  to  the  annuitant  conditionally  on  his  pursuing  or 
abstaining  from  a  course  of  conduct  will  be  determined  by  his  refusal  to 
comply  with  the  conditions :  Re  Saunders,  Master  v.  6'.,  W.  N.  (83)  123;  citing 
Dimimett  v.  Bedfordy  6  T.  E.  61 ;  Roch/ord  v.  Packman,  9  Ha.  475 ;  Joel  v. 
Milk,  3  K.  &  J.  658;  and  distinguishing  Clavering  v.  Ellison,  7  H.  L.  C.  707; 
3  Drew.  451. 

A  gift  of  an  annuity  to  the  testator*8  wife,  so  long  as  she  should  continue 
his  widow  ''  and  unmarried,"  became  ineffectual  oy  reason  of  her  having 
obtained  a  declaration  of  nullity  of  marriage :  Re  Boddington,  B,  v.  Clairat, 
25  Ch.  D.  685,  0.  A. ;  22  Ch.  D.  597. 

An  annuity  to  a  woman,  to  be  continued  on  her  death  to  her  children  for 
their  *'  maintenance  and  education,"  was  not  confined  to  the  minorities  of  the 
children,  but  continued  until  the  death  of  the  last  survivor :  Wilkiyis  v.  Jod~ 
rell,  13  Ch.  D.  564  ;  and  under  a  gift  to  the  testator's  wife  for  life  **  for  her 
use  and  benefit  and  for  the  maintenance  and  education  of  my  children,"  the 
trust  is  not  limited  to  children  under  twenty- one  or  unmarried :  Re  Booth,  B, 
V.  B,y  (1894)  2  Ch.  282;  and  a  like  annuity  to  be  applied  for  children's 
maintenance  does  not  cease  on  the  widow's  death :  Re  Yates,  (1901)  2  Ch.  438. 

BIGHTS  OF  AmnjITAKT  GENERALLY. 

Where  an  annuity  was  given  to  trustees  on  trusts  for  the  maintenance  of 
the  testator's  horses  and  dogs,  the  trustees  did  not  take  beneficially :  Re  Dean, 
Cooper-Dean  v.  Stevens,  41  Ch.  D.  552. 

A  covenant  in  partnership  articles  for  payment  of  an  annuity  for  the 
benefit  of  the  widow  of  a  paiftner  was  held  to  create  a  trust  in  favour  of  the 
widow :  Re  Flavell,  Murray  v.  F,,  25  Ch.  D.  89,  C.  A. ;  and  see  Re  Davies, 
D.  V.  /?.,  (1892)  3  Ch.  63. 

As  the  gift  of  an  annuity  ex  vi  termini  implies  personal  enjoyment,  the 
principle  whereby  in  the  case  of  a  gift  over  on  death  without  "leaving" 
children,  "leaving"  is  read  "having,"  so  as  not  to  take  away  an  interest 
previously  vested,  will  not  readily  be  applied :  Re  Hemingway,  James  v.  Daw- 
son, 45  Ch.  D.  453. 

In  general  an  annuity  is  included  in  the  expression  "  legacies  "  in  the  will 
{Ward  V.  Orey,  26  Beav.  485,  491,  492),  imless  a  contrary  intention  is  shown : 
Oaskin  v.  Rogers,  2  Eq.  284. 

A  gift  of  a  sum  of  money  to  purchase  an  annuity  for  A.  ^though  a  woman), 
or  a  gift  of  an  annuity  to  be  purchased,  is  a  gift  of  the  puicbase-money  to  A. : 
Woodmeston  v.  Walker,  2  Buss.  &  M.  197. 

As  to  what  words  carry  the  fund  producing  the  annuity,  see  Bent  v.  CuUen, 
6  Ch.  235  \  Evans  v.  Walker,  3  Ch.  D.  211. 

An  annuity  was  held  not  merged  in  a  life  estate  in  the  property  on  which 
it  was  charged :  Byam  v.  Sutton,  19  Beav.  556 ;  and  as  to  the  effect  of  Jud. 
Act,  1873,  s.  25,  sub-s.  4,  see  Snow  v.  Boycott,  (1892)  3  Ch.  110. 

A  perpetual  annuity  not  charged  on  land  devolves  as  personalty :  Auhin  v. 
Daly,  4  jB.  &  Aid.  59 ;  and  even  though  charged  on  land :  Parsons  v.  P.,  8  Eq. 
260 ;  unless  limited  to  the  heirs,  &c.,  which  makes  it  realty :  Turner  y.  T,,  2 
Ambl.  766 ;  1  Bro.  C.  C.  316;  Stafford y,  Buckley,  2Yez.  179;  and  an  annuity 
for  a  specified  term,  or  pur  autre  vie,  devolves  on  the  pers.  represve  of  the 
annuitant:  Re  Ord,  Dickinson  v.  />.,  12  Ch.  D.  22,  C.  A. 

An  annuity  given  in  succession  in  strict  settlement  fell  into  the  residue  on 
failure  of  issue :  Turner  v.  T.,  sup, 

VALUE  OF  ANXUITY— BIGHT  TO  BBOEIVE. 

If  the  estate  is  insufficient,  or  the  property  subject  to  the  annuity  has  to  be 
realized,  the  annuitant  is  entitled  to  nave  the  value  of  his  annuity  ascertained, 
and  the  amount  of  the  valuation,  or  the  amount  properly  apportioned  in  respect 
of  such  value,  paid  to  him  at  once :  Wroughton  v.  Colquhoun,  1  D.  &  S.  357 ; 
but,  in  the  absence  of  special  circumstances,  the  Court  will  not  commute  an 
annuity. 
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The  amount  of  the  cash  payment  to  be  made  in  lieu  of  a  peri>etual  annuity 
is  suoh  a  sum  as,  at  the  pnce  of  the  day,  will  purchase  2^  p.  c.  government 
stock  sufBcient  to  produce  the  annuity,  excludmg  any  charge  for  brokerage : 
H\ck»  V.  Ro89,  (1891)  3  Ch.  499. 

A  feme  sole  was  entitled  to  a  fund  given  in  trust  to  purchase  her  a  life 
annuity,  with  powers  to  the  trustees  as  to  applying  it  on  her  illness  or  inca- 
pacity :  Be  Browne,  27  Beav.  324 ;  and  a/eme  covert  was  allowed  to  take  the 
value  of  an  annuity  given  to  her  separate  use,  though  the  will  directed  she 
should  not :  Stokes  v.  Cheek,  28  Beav.  620 ;  and  cases  cited  in  Drake/ord  v.  D., 
33  Bouv.  47  ;  and  see  Saunders  v.  Vautier,  4  Beav.  115,  et  sup,  p.  1606. 

But  an  annuity,  subject  to  forfeiture,  charged  on  corpus,  was  made  good 
from  it,  and  not  allow^  to  be  valued :  Oratrix  v.  Chambers,  2  Giff.  321,  324; 
HatUm  V.  May,  3  Ch.  D.  148 ;  and  other  cases,  sup.  p.  1606 ;  and  see 
Bowker  v.  B,,  inf,  p.  1645. 

The  owner  of  an  annuity  to  which  the  estate  was  liable,  but  which  was  not 
given  by  the  will,  was  not  entitled  to  have  its  value  in  a  gross  sum :  Tates  v. 
r.,  28  Beav.  637. 

Where  trustees  were  empowered  to  sell  land  and  purchase  government 
annuities  with  the  proceeds,  the  represves  of  an  annuitant  for  life,  who  died 
after  the  contract  of  sale,  but  before  completion,  were  not  entitled  to  rec^ve 
the  value  of  her  annuity  from  the  trustees ;  secus,  in  the  case  of  an  annuitant 
who  died  after  completion :  Re  Mabbett,  Fiiman  v.  Hdhorrow,  (1891)  1  Ch. 
707. 

Where  an  annuity  secured  by  deed  is  determinable  on  alienation,  and  the 
estate  of  the  covenantor  being  insufficient,  a  fund  is  set  apart  to  answer  pro 
tanto  the  value  of  the  annuity,  the  annuitant  is  entitled  to  have  the  whole  fund 
paid  to  him:  Re  Sinclair,  Allen  v.  S,,  (1897)  1  Ch.  921  ;  not  following  Carr 
V.  Ingleby,  1  De  G.  &  Sm.  362 ;  and  so  where  in  the  final  distribution  of  an 
insufficient  estate,  a  fund  representing  the  dividend  on  the  capital  value 
of  an  annuity  bequeathed  to  a  married  woman  with  restraint  on  anticipation, 
was  ordered  to  be  laid  out  in  the  purchase  of  an  annuity  for  her,  and  she  died 
before  the  purchase  was  effected,  the  fund  belonged  to  her  estate :  Re  Ross, 
Ashton  V.  R.y  (1900)  1  Ch.  162. 

PUBCHASE  OF  ANNUITY  FOE  LUNATIC. 

In  Dodd  V.  Wake,  5  D.  &  8.  228,  a  government  annuity  for  a  lunatic  was 
ordered  to  be  purchased  in  the  Accountant- General's  name,  but  on  his  objec- 
tion the  order  was  not  so  drawn  up.  In  Davies  v.  i>.,  2  D.  M.  &  G.  54,  et 
sup,  p.  1630,  it  was  purchased  in  the  lunations  name,  to  be  paid  to  a  third 
person.  In  a  subsequent  case  the  Commrs  objected  to  act  on  an  order  in  this 
form ;  and  the  proper  course  is  to  purchase  the  annuity  in  the  names  of 
trustees,  as  in  Form  10,  sup,  p.  1630. 

An  annuity  was  ordered  to  be  purchased  for  a  lunatic  not  so  found,  and 
dividends  to  oe  paid  to  her  nearest  relations :  Re  Ward,  6  Jur.  N.  S.  717 ;  and 
see  Re  Burke,  lb.,  2  D.  F.  &  J.  124,  et  sup.  p.  1193. 


LEOACT  DUTY. 

A  •*  clear  annuity  of  "  (Haynes  y.H,,Z  D.  M.  &  G.  590 ;  Re  Robins,  Ndson 
V.  R.,  58  L.  T.  382 ;  W.  N.  (88)  41),  or  **  a  clear  sum  of  £100  a  year,"  is 
free  of  legacy  du^ :  Re  Coles,  8  Eq.  271 ;  Re  Currie,  Birkman  v.  X-rf.  Kim- 
berley,  57  L.  J.  Ch.  745  ;  59  L.  T.  200 ;  36  W.  E.  752 ;  and  see  Re  Saunders, 
8.  V.  Oore,  (1898)  1  Ch.  17,  C.  A.  (where  an  appointee  under  a  special  ap- 
pointment of  a  reversionary  interest  in  so  much  of  a  fund  as  *'  shall  oe 
sufficient  to  raise  a  net "  sum  took  free  from  succession  duty),  questioning 
Banks  v.  Braithwaite,  32  L.  J.  Ch.  35 ;  but  a  bequest  of  an  annual  sum  to 
trustees  while  carrying  on  the  testator's  business  is  liable  to  legacy  duty :  Re 
Thorley,  T.  v.  Massam,  (1891)  2  Ch.  613,  C.  A. 

INCOME  TAX. 

An  annuity  given  free  from  legacy  duty  and  other  deductions  had  to  pay 
income  tax :  Sadler  v.  Rickards,  4  K.  &  J.  302 ;  6  W.  E.  532:  Abadamy.  A., 
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33  Beay.  475 ;  and  80  an  annuity  settled  in  1807,  free  of  all  taxes,  then  or  to 
be  imposed :  -4.  (?.  v.  Shield,  28  L.  J.  Ex.  49 ;  and  a  gift  of  a  **  clear  yearly** 
annuity,  to  be  paid  **  free  from  all  deductions  and  abatements  whatsoever"  : 
Oleadotv  v.  Leetham^  22  Ch.  D.  269  ;  secus,  where  the  eift  was  **free  from  all 
deductions  in  respect  of  any  present  or  future  taxes,  &c. :  Re  Bannermany 
B»  V.  Young,  21  Ch.  D.  105 ;  sed  quctre,  see  Peareth  v.  Marriott,  22  Ch.  D, 
182,  C.  A. ;  Oleadf/w  v.  Leetham,  sup, ;  or  where  it  clearly  appeared  by  a 
companson  of  will  and  codicil  that  *'  deductions  '*  in  the  mind  oi  the  testator 
included  income  tax:  Re  BuckU,  Williams  v.  Marson,  (1894)  1  Ch.  286 ;  and 
as  to  the  effect  of  similar  words  with  regard  to  the  incidence  of  the  estate 
duty,  see  Re  Parker- Jervis,  Salt  v.  Locker,  (1898)  2  Ch.  643,  et  v,  sup,  p.  1404. 
But  a  rent*  charge  may  be  given  by  will  free  of  income  tax :  Income  Tax 
Act,  1842  (5  &  6  V.  c.  35\  s.  108 :  Featinq  v.  Taylor,  5  B.  &  S.  217. 


ASSEABS — STATUTE  OF  LIMITATIONS. 

A  mere  personal  annuity  not  ch^^ged  on  land  is  not  within  the  Beal  Pro- 
perty Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  42  :  Rock  v.  Callen,  6  Ha. 
531 ;  and  the  statute  could  only  be  set  up  on  the  pleadings :  S.  C. ;  and 
arrears  were  pidd  out  of  the  residue  after  thirty-seven  years,  but  without 
interest:  Re  Ashwell,  Joh.  112;  and  as  to  the  effect  of  that  Act,  when  the 
annuity  was  paid  for  twenty  years,  while  the  grantor  was  in  possession  with- 
out having  made  an  acknowleagment  of  title,  see  Searle  v.  Colt,  1  Y.  &  C.  C.  36. 

There  being  a  trust  to  pay  an  annuity,  more  than  six  years*  arrears  were 
payable:  Play/air  v.  Cooper,  17  Beav.  187,  et  v,  sup,  p.  1436. 

An  annuity  fund  falling  in  forty  years  after  testator's  decease,  the  statute 
was  held  to  run  against  pecuniary  legacies  payable  at  the  death,  but  not 
against  the  residuary  legatee :  Bright  v.  Larcher,  27  Beav.  130. 

By  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  10,  after 
31st  December,  1879,  no  action  shall  be  brought  to  recover  any  money  or 
legacy  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or  payable,  and  so 
secured,  or  any  damages  in  respect  of  such  arrears,  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not  any  such 
trust.  Under  this  section,  where  an  annuity  secured  by  an  express  trust 
had  been  unpaid  for  twenty-five  years  without  any  claim  being  made,  no 
arrears  accrued  before  a  claim  was  made  could  be  recovered,  but  the  section 
did  not  affect  the  right  to  future  payments  of  the  annuity :  Hughes  v.  Coles, 
27  Ch.  D.  231 ;  see  Lewin,  1077. 


GEOWING  PAYMENTS. 

At  law,  the  judgment  on  a  writ  of  annuity  was  for  the  recovery  of  the 
annuity,  and  the  arrears,  as  well  before  the  bringing  of  the  action  as  after- 
wards, up  to  the  time  of  the  judgment ;  and  tmder  this  judgment  subsequent 
arrears  might  be  recovered. 

So  in  equity  the  decree  extended  to  future  payments  :  Form  14,  sup,  p.  1632 ; 
and  see  Cooke  v.  Wiggins,  10  Ves.  191. 


INTEEEST  ON  AEBEAES  OF  ANmjTTt, 

As  a  general  rule  no  interest  is  allowed  on  the  arrears  of  an  annuity: 
Martyn  v.  Blake,  3  D.  &  War.  125  ;  E,  Mansfield  v.  Ogle,  4  D.  &  J.  38 ;  Blogg 
V.  Johnson,  2  Ch.  225 ;  Torre  v.  Browne,  5  H.  L.  C.  577. 

But  it  may  be  given  by  the  Court  under  special  circumstances  in  its  dis- 
cretion :  Morris  v.  Dillingham,  2  Vez.  170. 

It  has  been  allowed  where  the  annuity  was  secured  by  a  bond  with  a 
penalty :  Form  14,  sup,  p.  1632 ;  but  not  always:  Lainson  v.  L,,  18 Beav.  7  ; 
and  not  beyond  the  penalty  of  the  bond :  Mackworth  v.  Thomas,  5  Ves.  329 ; 
Crosse  v.  Bedingfield,  12  Sim.  35,  40. 

It  has  been  allowed  where  the  bond  was  given  for  maintenance  of  a  wife 
or  child :  8.  C, ;  Litton  y.  L,,l  P.  Wms.  541 ;  Drapers*  Co,  v.  Davis,  2  Atk. 

VOL.  n.  6  N 


1638  Administration  of  Estates.        [chap.  xliy. 

211 ;  FerrerB  y.  F,,  Cas.  t.  Talb.  2;  Robinson  y.  Cumming^  2  Atk.  411 ;  Newman 
y.  Aiding ^  3  Atk.  579,  Form  14 «  aup.  p.  1362 ;  not  npon  sums  allowed  by  the 
Court  for  past  maintenance :  Mdlish  y.  M.^  14  Yes.  516 ;  bat  m^  where  there 
has  been  obstinate  delay  of  payment :  Batten  y.  EarrUey^  2  P.  Wms.  163 ; 
Stapleton  y.  Conway,  1  Vez.  428  ;  Marty n  v.  Blake,  3  D.  &  War.  125,  et  inf. ; 
or  where  the  annuitant  had  been  compelled  by  the  delay  to  borrow  at 
interest:  An(m.,  2  Vez.  661;  Bignall  y.  Brereton,  1  Dick.  278;  or  where 
the  grantor  was  obliged  to  coiue  into  equity :  Bohinson  y.  Camming,  sup. ; 
Ferrers  y.  F,,  Cas.  t.  Talb.  2 ;  and  where  the  grantee  had  been  resizained 
by  injunction  from  enforcing  his  legal  remedies:  O^Donel  y.  Brown,  1  Ba. 
&  B.  262 ;  Morgan  y.  M„  2  Dick.  643  (but  see  Martyn  y.  Blake,  ^  D.  &  War. 
139);  or  where  there  has  been  a  breach  of  trust:  Parnell  y.  Hingston,  3 
Sm.  &  G.  337  ;  or  where  payment  was  preyented  by  gross  misconduct  and 
opposition  to  the  Court,  and  perception  of  the  arrears  was  preyented  by  in- 
cumbrances against  which  the  x>arty  liable  to  the  annuity  had  coyenanted  to 
indemnify  the  annuitant :  Martyn  y.  Blake,  3  D.  &  War.  125. 

Interest  has  been  giyen  from  the  day  the  payment  became  due :  LiUon  y. 
X.,  1  P.  Wms.  541 ;  or  from  the  day  when  tne  next  subsequent  payment 
became  due:  Drapers*  Co,  y.  Davis,  2  Atk.  211. 

The  question  is  not  affected  by  the  Ciyil  Procedure  Act,  1833  (3  &  4  W.  IV. 
0.  42),  8.  28  :  Be  PowdVs  Trust,  10  Ha.  134 ;  E,  Mansfield  y.  Ogle,  4  D.  &  J. 
88 ;  Spartali  y.  Constantidini,  20  W.  R.  823 ;  21  W.  E.  116 ;  but  see  ffyde  y. 
Price,  8  Sim.  578  ;  WHlcocks  y.  Butcher,  16  Sim.  366,  in  which  interest  was 
allowed. 

In  the  following  cases,  there  being  no  special  circumstances,  interest  was 
refused  :  Z>.  of  Btd/ord  y.  Coke,  2  Vez.  117 ;  7'ew  y.  E,  Winterton,  1  Ves.  jun. 
451  (though  the  annuity  was  in  lieu  of  dower) ;  Cretize  y.  Hunter,  2  Yes.  jun. 
157  ;  Anderson  y.  Dwyer,  1  Sc.  &  L.  301 ;  Bttoth  y.  Leycester,  3  My.  &  0.  459 
(though  the  fund  was  bearing  income) ;  Jenkins  y.  Bryant,  16  Sim.  272 ;  Be 
Powell,  10  Ha.  134  ;  Torr  y.  Browne,  5  H.  L.  0.  577 ;  Booth  y,  Coulton,  2Gif. 
514 ;  Beamish  y.  Farmer,  Ir.  Rep.  1  Eq.  466  (though  declared  due  by  the 
decree  in  an  annuity  suit) ;  Taylor  y.  7.,  8  Ha.  120. 


NATUBE  OF  THE  CHA&GE. 

Annuities  by  way  of  security  for  loans  are  a  charge  on  the  corpus  ;  and 
a  tenant  for  life,  as  between  him  and  the  remainderman,  is  only  bound  to 
keep  down  the  interest  on  their  value :  Bulwer  y.  Astley,  1  Ph.  422 ;  Be 
Muffet,  Jones  y.  Mason,  39  Ch.  D.  534. 

Ajid  where  a  testator  who  had  covenanted  to  pay  an  annuity  devised  his 
real  estate  separately  to  three  tenants  for  life  with  remainders  over,  and  his 
personal  estate  was  insufficient,  the  annuity  being  treated  as  a  debt  was 
apportioned  between  the  three  devised  estates  accoi*ding  to  their  values,  and 
each  tenant  for  life  on  paying  his  proportion  of  the  annuity  was  entitled  in 
respect  of  each  payment  to  a  charge  upon  the  corpus,  but  had  to  kcp  down 
the  interest  on  the  amount  so  charged  :  Be  Harrison,  Townson  v.  H,  43  Ch.  D. 
55 ;  but  as  to  this  case,  and  as  to  form  of  order,  see  Be  Bacon,  Orissel  v.  Leathes, 
62  L.  J.  Ch.  445. 

A  mere  direction  to  set  apart  a  fund  for  the  annuity  does  not  exonerate  the 
corpus :  Be  Taylor,  Illsley  y.  Randall  53  L.  J.  Ch.  1161 ;  50  L.  T.  717  ;  33 
W.  R.  13  ;  Be  Mason,  M.  v.  Robinson,  8  Ch.  D.  411 ;  Miles  v.  Rowland,  W.  N. 
(81)  26;  Re  Tucker,  T.y.  T,,  (1893)  2  Ch.  323. 

Where  a  tenant  for  life  charged  lands  with  an  anntdty,  but  did  not  cove- 
nant for  payment,  the  annuitant  nevertheless  ranked  as  a  specialty  creditor 
against  the  estate  of  the  tenant  for  life :  Crawford  y.  Annaly,  23  L.  R.  Ir. 
113. 

And  as  to  registering  annuities,  see  the  Judgments  Act,  1855  (18  &  19  Y. 
0.  15),  8.  12. 

As  to  the  right  of  an  annuitant  or  grantee  of  a  rent-charge  to  have  the 
arrears  raised  oy  sale,  see  Hall  v.  Hurt,  2  J.  &  H.  76 ;  White  y.  James,  26 
Beav.  191 ;  Todd  v.  Beilby,  27  Beav.  354,  n. ;  Be  Bacon,  Orissel  v.  Leathes, 
62  L.  J.  Ch.  445;  Re  Tucker,  T,  v.  T.,  (1893)  2  Oh-  323;  Hambro  v.  H, 
(1894)  2  Oh.  564 ;  and  inf,  p.  1640,  and  VoL  IH.,  p,  2120. 


8Ecr.  ?xni.]      Annuities  and  Rent- Charge.  1639 

An  indefinite  charge  on  the  rents  and  profits  charges  the  corjpus :  Phillips 
V.  Gidteridge,  3  D.  J.  &  S.  332 ;  and  see  Carter  v.  Salt,  Ir.  E.  1  Eq.  97 ;  and 
as  to  debts,  Be  Green,  Baldock  v.  (?.,  40  Ch.  D.  610. 

For  cases  in  which  it  has  been  held  that  the  annuity  was  charged  on  the 
income  only,  and  not  the  corpus,  see  Baker  y.  B.,  6  H.  L.  C.  616 ;  4  Jur. 
N.  8.  491 ;  Foster  v.  Smith,  1  Ph.  629;  Tarboitom  ▼.  Earl,  11  W.  E.  680; 
Sal<m  V.  Weston,  14  W.  E.  757  ;  Clifford  v.  Arundell,  27  Beav.  209 ;  1  D.  F. 
&  J.  307;  Booth  Y,  Coulton,  5  Ch.  684;  i?e  Taylor,  T.  v.  T.,  17  Eq.  324; 
Michell  V.  Wilton,  20  Eq.  270. 

For  cases  in  which  the  corpus  was  held  to  be  charged,  see  Carmichael  y. 
Gee,  5  App.  Ca.  688 ;  S.  C,  II  Ch.  D.  891,  C.  A.;  nom.  Geey,  Mahood (yrhere 
the  distinction  was  drawn  between  the  gift  of  an  annuity  and  a  gift  of  the 
income  or  part  of  the  income  of  a  sum  of  money  set  apart} ;  Haynes  y*  H,,Z 
D.  M.  &  G.  590 ;  Wroughton  v.  Colquhoun,  1 D.  &  8.  36;  Phillips  v.  Gutteridge, 
3  D.  J.  &  8.  332 ;  Birch  v.  SherraU,  2  Ch.  644 ;  Percy  v.  P.,  36  Beav.  295 ; 
Neville  v.  Andrews,  W.  N.  (66)  266 ;  Be  Webb,  Leedham  v.  PaicheU,  63  L.  T. 
545. 

Where  there  was  a  ^ift  of  the  remainder  of  the  rents  and  profits,  which, 
however,  were  insufficient  to  pay  the  annuity,  the  annuitant  was  not  entitled 
to  a  oonlanuing  charge :  Wormald  v.  Muzeen,  50  L.  J.  Ch.  776 ;  29  W.  E. 
795 ;  reversing  S.  C„  17  Ch.  D.  167. 

Where  a  life  annuity  was  charged  on  two  specific  real  estates,  with  powers 
of  distress  and  entry,  this  being  a  legal  limitation  of  a  rent-charge,  the  per- 
sonal estate  was  reheved  from  payment  of  the  annuity :  Patching  y.  Bamett, 

61  L.  J.  Ch.  74 ;  reversing  S.  C,  49  L.  J.  Ch.  666. 

And  where  annuities  are  charged  upon  real  estate,  the  income  of  which 
is  insufficient  to  j>rovide  for  them,  a  portion  of  the  corpus  must  be  sold  to 
make  up  the  annuities,  and  the  interest  of  a  tenant  for  life  is  in  suspense 
until  some  of  them  fall  in :  Be  Grant,  Walker  y.  Martineau,  31  W.  E.  703 ; 

62  L.  J.  Ch.  562 ;  48  L.  T.  937. 

An  annuity  being  a  charge  on  the  corpus,  the  income  being  deficient,  the 
tenant  for  life  was  only  bound  to  keep  down  the  interest  on  the  airears : 
Play/air  y.  Cooper,  17  Beav.  187. 

And  for  order  to  make  good  dividends  from  corpus,  see  Foim  16,  sup, 
p.  1633. 

The  fund  set  apart  being  reduced,  the  deficiency  of  income  was  made 
good  out  of  the  corpus :  May  y.  Bennett,  1  Euss.  370 ;  MUls  y.  Drewitt,  20 
Beav.  632. 

As  to  the  mode  of  apportionment  between  annuities  where  the  estate  is 
insufficient  to  pay  them,  v,  inf»  p.  1646. 

Annuitants  whose  annuities  are  secured  by  consols  are  not  entitled  to  be 
secured  against  the  chances  of  conversion :  Ue  Meacock,  M.  y.  M»,  W.  N.  (89) 
9 ;  but  their  security  under  an  express  direction  in  the  will  in  that  behalf 
will  not  be  affected :  Pack  v.  Darby,  W.  N.  (95)  123. 

A  perpetual  rent-charge  redeemable  by  a  transfer  to  the  trustees  of  a 
specified  amount  of  £3  per  cent,  annuities  may,  by  virtue  of  s.  25  (2)  of  the 
National  Debt  (Conversion)  Act,  1888  (51  &  52  Y.  c.  2),  be  redeemed  by  a 
transfer  to  them  of  the  specified  amount  of  2}  per  Cent.  Stock :  NorthutMerr 
land  {D,  of)  y.  Percy,  (1893)  1  Ch.  298. 


SECfUBITY— SALE  OF  FBOFBBTY  GHABOSD. 

r  In  suit  by  a  grantee  against  assets,  future  payi^ents  will  be  directed  to  be 
secured,  Form  14,  p.  1632  ;  but  not  in  a  suit  against  the  grantor :  Cooke  v. 
Wiggins,  10  Yes.  191 .  A  bill  would  lie  for  arrears  of  an  annuity,  even  where 
Pit  had  no  right  to  have  it  secured :  Clifford  v.  Turrell,  1  Y.  &  C.  C.  138. 

Where  an  annuity  is  secured  by  covenant  and  warrant  of  attorney^,  and 
the  arrears  are  naid  up,  the  Court  does  not  enjoin  ezors  from  paying  simple 
contract  debts  tul  a  fund  is  set  apart  for  the  annuity,  unless  a  case  is  made 
of  past  or  probable  misapplication  of  assets :  Bead  y.  Blunt,  6  8im.  667. 

In  a  suit  b^  annuitant,  before  his  annuity  was  in  arrear  to  secure  it,  the 
personalty  being  exhausted,  the  trustees  were  not  ordered  to  sell  realty  and 
leaseholds,  the  sale  of  whidi  they  had  power  to  postpone,  but  the  annuity 
was  declared  a  charge,  and  Fit  had  to  pay  the  costs :  Burrell  y.  DelevantCy  30 
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Beay.  550 ;  Norman  y.  Johnaon^  29  Beay.  77  ;  and  see  Faiie  y.  F.,  13  Oh.  D. 
228 ;  the  legatee  of  an  annuity  charged  on  reflidue  is  entitled  to  judgment  for 
admon  of  the  estate :  WolltuUm  y.  n.^1  Ch.  D.  58. 

SemhUf  an  annuitant  may,  on  establishing  his  riglit  in  an  admon  suit,  at 
once  apply  to  haye  a  fund  set  apart:  Taylor  y.  7.,  8  Ha.  120,  129 ;  but  not 
until  it  nas  been  shown  that  the  assets  are  sufficient :  Mariyn  y.  Blake,  3  D. 
&  War.  138,  139. 

Where  an  annuity  is  payable  out  of  the  dear  residuary  estate  of  a  testator 
the  Court  has  jurisdiction  to  set  apart  a  sufficient  sum  to  answer  the  annuity, 
and  to  pay  the  residue  to  the  residuary  l^;atees  notwithstanding  the  opposi- 
tion of  the  annuitant;  the  annuitant  (per  Lindley,  L.  J.)  haying,  neyertheless, 
the  right  to  resort,  if  it  becomes  necessary,  to  the  oorpu$  of  the  fund  set  apart: 
Harhin  v.  MasUrman,  (1896)  1  Ch.  351,  C.  A. 

An  annuitant  is  not  necessarily  entitled  to  haye  the  residuary  estate  out  of 
which  the  annuity  is  payable  conyerted,  and  a  sum  sufficient  to  answer  the 
annuity  set  apart  in  consols  or  other  approved  securities :  Re  Parry ^  Scott  y. 
Leak,  42  Ch.  D.  570;  Be  Potter,  P.  y.  P.,  50  L.  T.  8;  but  is  entitled  to 
haye  the  annuity  sufficiently  secured,  e.g,,  by  a  mortgage  of  real  estate:  Be 
Parry,  sup. 

Land  subject  to  an  annuity  or  chief  rent  may  be  ordered  to  be  sold  to  pay 
arrears:  Cupit  y.  Jackson,  M*Clel.  495;  13  Pri.  721 ;  fforton  y.  Hall  17  Eq. 
437 ;  Be  Bacon,  Orissel  y.  Leather,  62  L.  J.  Ch.  445 ;  though  settled,  if  the 
Court  in  its  discretion  thinks  fit  so  to  order:  Be  Tucker,  T,  y.  T.,  (1893) 
2  Ch.  323';  observing  on  Taylor  y.  T.,  17  Eq.  324;  and  so  where  a  jomture 
rent-charge  issues  out  of  the  rents  and  profits  of  the  land,  even  though  there 
is  no  express  charge  on  the  land:  Hamhro  y.  H,,  (1894)  2  Ch.  564;  where 
there  is  sufficient  distress:  KeUey  y.  K.,  17  Eq.  495;  but  (semble)  where  a 
term  is  limited  to  secure  the  rent-charge  the  owner  must  in  general  resort  to 
the  term :  Blackbvme  y.  Hope  Edwarde,  (1901)  1  Ch.  419 ;  following  Hah  y. 
Hwt,  2  Jo.  &  H.  76. 

In  Oreaves  y.  Hicks,  11  Sim.  551,  the  Court  would  not,  under  the  circum- 
stances, order  an  estate  charged  with  an  annuity  to  be  mortgaged  or  sold  to 
pay  it,  though  the  rent  was  inadequate,  and  the  annuity  in  arrear ;  but  see 
Cupit  y.  Jackson,  M*C1.  495;  13  Fri.  721,  554;  and  in  Picard  y.  Mitchell 
(14  Beay.  103)  realty  (including  a  reversion)  charged  with  annuities  being 
deficient,  was  sold  to  make  them  good. 

Where  the  estate  was  sufficient,  a  suit  for  a  sale  and  receiver  was  dismissed 
with  costs:  Kelsey  v.  iT.,  17  Eq.  495. 

Lands  charged  with  an  annuity  being  taken  under  a  Bailway  Act,  and  the 
money  paid  into  Court,  portions  of  the  corpus  were  ordered  to  be  sold  from 
time  to  time  to  meet  the  growing  payments :  EoBp,  Wilkinson,  3  D.  &  S.  633 ; 
or  arrears :  Be  Tinkler,  5  D.  &  S.  722 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522. 

Li  Prendergast  v.  Lushington,  5  Ha.  171,  the  Court  would  not  appropriate 
foreign  funds  to  meet  an  annuitv,  though  the  trustees  might  have  done  so ; 
trustees  declining  to  exercise  a  discretion,  the  Court  pursues  its  own  rules : 
8,  C,  Jones  v.  J,,  lb,  464,  et  sup.  p.  1626. 

AlS  to  the  fund  being  paid  out  of  Court  on  presumption  of  the  annuitant's 
death,  v,  in/,  pp.  1655,  1656. 


Section  XXIV. — ^Abatement  and  Apportionment  of  Leoaoibs 

AND  Annuities. 

L  Apportiofhment,   in  case  of  Deficiency^  among  Legatees — Legacy 

Duty. 

And  Let  the  residue  of  the  funds  in  Court,  after  the  payment  of  the 
said  costs  as  directed  in  the  Payment  Schedule  hereto,  be  apportioned 
amongst  the  legatees  named  in  the  first  schedule  to  the  Master's  cer- 
tificate dated  &c.  in  proportion  to  the  amounts  thereby  certified  to  be 
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due  to  them  in  respect  of  their  legacies ;  And  Let  the  legacy  duty  on 
such  apportionments  respectiyelj  be  ascertained  and  deducted,  and  the 
amounta  payable  in  respect  of  such  apportionments  after  such  de- 
ductions, and  the  total  amount  payable  in  respect  of  such  duty,  be 
certified. 

[^Insert  in  Payment  Schedule,  as  under."] 


FkrticnJan  of  Flayments,  Tmufecs, 

Flayees  and  Transf eroM, 
or  •epaxate  Aocounti. 

or  other  operatioiis  ordered. 

Money. 

Beeoxitiee. 

Bay  duty. 

The  peraonB  to  whom 
ther  shall  be  certi- 
fied to  be  payable. 

£   «.  d. 

£   9.    d. 

by  the  Master's  oertifioate. 

For  like  order  before  S.  0.  F.  E.,  see  Bray  v.  Stevene,  V.-O.  B.,  13  Feb. 
1875»  A.  642 ;  Seton,  4th  edit.  p.  965. 

2.  AUemative  Order  where  Fund  is  (1)  Sufficient ;  (2)  Deficient. 

Tax  Costs ;  And  Let  the  funds  in  Court  be  dealt  with  as  directed  in 
the  Schedule  hereto ;  And  if  the  residue  of  the  said  funds  and  interest 
after  payment  of  such  costs  shall  be  insufficient  to  pay  the  duty  and 
the  legacies  mentioned  in  the  said  Master's  certificate  in  fidl,  Let 
such  residue  and  interest  be  apportioned  amoog  the  legatees  named  in 
the  said  certificate  rateably  in  proportion  to  the  amounts  thereby 
certified  to  be  due  to  them  ;  And  in  that  case  Let  the  duty  payable  in 
each  amount  apportioned  be  ascei-tained  and  deducted  from  such 
amount ;  And  Let  the  total  of  such  duties,  the  balance  of  each  such 
amount  after  such  deduction,  and  the  names  of  the  persons  to  whom 
such  balances  are  payable  be  certified. 

Payment  Schjedule. 

Li  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  29tli  Oct.  1900. 

M.  V.  M.     1900.    M.  1001. 
Ledger  Credit.    As  above. 

Funds  in  Court-        -    {  a"SS" '^•^''- 


Futicalan  of  FlaymaiitB,  IVaasf an, 

Payees  and  Transferees, 
or  separate  Aoooants. 

Amonnts. 

or  other  operetioD0  orderod. 

Money. 

Secnrities. 

Sell  the  New  GonsoU    

•  •  •  • 

£    a,  d. 

£      9,    d. 
2,000    0    0 

Out  of  proceedB  and  £660  oaab^ 

Fby  costs  to  be  taxed  under  this 
Older. 
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PutiimUn  of  PaymentB,  Tranaf en» 
or  ottMT  operatioiis  ordered. 


Tbj  duty. 

Pay  £[200]  [atnouni  certified  due  in 
reeprct  of  legacy  to  A."]  lees  duty  (if 
any)  [the  list  words  provide  for  the 
ease  of  dutp'/ree  legae%es'\  on  sudh 

Interest  on  £  .  [prtneipal  of  legacy]  at 
4  p.  0.  per  ann.  from  the  —  day  of 
— ,  less  inoome  tax.  [Bepeai  these 
directions  in  the  ease  of  each  other  legatee 
named  in  the  Master*s  certificate,^ 

Divide  ultimate  reddue  into  equal 
thirds. 

Oat  of  one-third  pay  dnty  on  share  of 
Deft  M.  M. 


Pay  balance  of  one*third 


Out  of  one-thixd  pay  duty  on  share  of 
Deft  C.  de  B. 

Pay  balanoe  of  one-third 

InTest  one-third  in  New  Consols  .... 


If  the  residue  of  the  funds  in  Court 
and  interest  after  payment  of  oosts 
shall  be  insufficient  to  pay  the  duty 
and  the  sums  specified  aboye. 

Pay  total  of  the  duties  to  be  certified 
under  this  order. 

Pay  balanoes  to  be  certified  under  this 
order  to  the  persons  to  whom  such 
balanoes  shall  be  certified  to  be  pay- 
able. 


Payeee  and  TVancf ereee, 
or  eepuate  ▲ooounti. 


AmoDitts. 


Money. 


A.  [named  in   the 
Master's  certificate']. 


The  Deft  JC.  jC. 


The  Deft  C.  de  B. 

Account  of  the  legal 
personal      repre- 
sentativesof  £.  D., 
deceased,     when 
constituted,  sub- 
ject to  duty. 


£  s.   d. 


£.    «.    d. 


For  similar  orders  before  S.  0.  P.  E.,  see  Moneypenny  y.  M,,  V.-O.  W., 
16  April,  1858,  B.  1092;  CatteU  y.  Davis,  M.  E.,  23  Mxy,  1871,  A.  1618; 
Seton,  4th  edit.  p.  965,  Fonxi  2. 


3.  Legacies  to  abatCj  having  regard  to  Payments  on  Account.  . 

And  it  appe&iing  by  the  said  (certificate)  that  the  testator's  personal 
estate,  after  payment  of  his  debts,  will  not  be  sufficient  for  payment  of 
the  legacies  given  by  his  will,  Declare  that  the  testator's  pecuniary 
legacies  ought  to   abate  in  proportion   to  the   respeotive  amounts 
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thereof,  regard  being  had  to  what  has  been  abready  paid  to  any  of  the 
legatees  on  account  of  their  several  legacies. — See  Gardner  v.  Lawrmce^ 
M.  E.,  19  July,  1776,  A,  703;  and  see  Ackroyd  v.  -4.,  18  Eq.  313,  ei 
sup,  p.  1512. 


4.  Legacies  not  entitkd  to  priority  over  Annuities^  and  both  to  abate 

— Annuities  free  of  Duty. 

''  Deolabb  that  the  other  legacies  bequeathed  by  the  testatrix  are 
not  entitled  to  any  preference  over  the  annuities  bequeathed  by  her, 
and  that  such  other  legacies  and  the  said  annuities  ought  to  abate  pro- 
portionately, and  for  the  purpose  of  such  proportionate  abatement, 
Let  the  value  of  the  said  annuities  respectively,  as  at  the  death  of  the 
testatrix,  be  ascertained  (and  in  so  doing,  regard  is  to  be  had  to  the 
circumstances  that  the  said  annuities  are  given  free  from  legacy  duty) ; 
And  Let  interest  be  computed  at  the  rate  of  4  p.  c.  per  ann.,  on  such 
estimated  value  of  the  said  annuities  respectively,  from  the  death  of  the 
testatrix  down  to  the  time  to  which  interest  shall  be  computed  on  the 
legacies."— Zony  v.  Hughes,  IJL.  E.,  26  Feb.  1829,  B.  1028 ;  1  De  G. 
&  Sm.  364. 

For  dedaratioB  as  to  priorities  of  legacies  and  anns,  and  as  to  legacy  duty 
being  charged  on  the  corpus,  and  not  on  income,  see  ffaynes  v.  ff.,  3  D. 
M.  &  G.  699. 


5.  The  like^  having  regard  to  Payments, 

1.  *^  Asm  it  appearing  that  the  personal  estate  of  the  testatrix  is 
insufficient  to  pay  the  several  legacies  mentioned  in  the  schedule  to 
the  Master's  certificate,  dated  &c.,  and  the  several  annuities  given  by  the 
testatrix's  will,  to  the  full  amount  thereof  (in  full),  Declare  that  the 
said  legacies  and  annuities  ought  to  abate  proportionately,  and  also  the 
legacy  of  £1,000  given  to  the  Pit;" — ^Tax  costs;  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Payment 
Schedule  hereto— '^  And  Let  the  amount  of  the  legacy  duty  payable 
in  respect  of  the  said  legacies  and  annuities  be  ascertained,  assessed,  and 
certified,  distinguishing  how  much  is  payable  in  respect  of  each  legacy 
and  annuily ;  2.  And  Let  the  residue  of  the  funds  in  Court  after  pay- 
ment of  costs  as  directed  in  the  Payment  Schedule  hereto  be  ap- 
portioned among  the  several  legatees  and  annuitants  of  the  testatrix 
named  in  the  said  Schedule  to  the  said  certificate,  in  proportion  to 
their  legacies  and  annuities  respectively,  regard  being  had  in  such  ap- 
portionment to  all  sums  of  money  which  such  legatees  and  annuitants 
respectively  have  received  on  account  of  their  said  legacies  and  annuities ; 
And  for  the  purpose  of  making  such  apportionment.  Let  the  value  of 
the  said  annuities  respectively  be  ascertained  as  at  the  death  of  the  testa- 
trix ;  And  Let  interest,  at  the  r^te  of  4  p.  c.  per  ann.,  be  computed  on 
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such  values,  from  the  death  of  the  testatrix  down  to  the  time  at  which 
interest  shall  be  computed  on  such  legacies ; " — Compute  subsequent 
interest  [Form  1,  sup.  p.  1443] ; — ^And  Let  the  amount  due  for  principal 
and  interest  in  respect  of  each  legacy  and  annuity,  and  the  name  of 
each  legatee  or  annuitant  be  certified ;  3.  And  Let  the  sum  which,  in 
case  the  principal  sum  to  be  apportioned  in  respect  of  the  said  annuity 
of  £ —  had  been  laid  out  upon  the  testatrix's  death  in  the  purchase  of 
a  Oovemment  annuity  for  the  life  of  G.,  woidd  have  become  payable 
in  respect  of  such  annuity  be  ascertained;  And  Let  the  amount 
received  by  the  said  O.  on  account  of  her  said  annuity  be  deducted 
from  such  sum,  and  the  balance  thereof  be  certified ;  And  Let  such 
balance  be  paid  to  the  said  O.  out  of  the  amount  to  be  apportioned 
in  respect  of  the  principal  and  interest  of  the  said  annuity  of  £ — 
as  directed  in  the  said  Payment  Schedule ;  And  Let  the  residue  of  the 
amount  so  to  be  apportioned  in  respect  thereof  be  also  certified. — 
Directions  for  Pit  to  purchase  therewith  a  Gk)vemment  annuity  on  life 
of  G.  [Form  11,  p.  1631],  and  for  payment  to  her  [Form  11,  tup. 
p.  1631]. — ^Liberty  for  Uie  several  persons  named  in  the  accounts 
mentioned  in  the  Payment  Schedule  to  apply. 


\_Insert  in  Payment  Schedule^  as  under."] 


Purticalan  of  Fnyments,  T^»iuf en, 

Bayees  and  Truiaf ereea, 
or  aeparate  Aooounts. 

or  other  operatiomi  ordered. 

Money. 

Seeuritiee. 

Pay  sums  to  be  apportioned  to  legatees 
and  annuitants  by  the  Master^s  oer- 
tificate. 

The  persons  to  whom 
thej  shall  be  certi- 
fied to  be  payable. 

£  «.  d. 

£   «.    d. 

For  similar  order  before  S.  0.  F.  E.,  see  Wordsworth  v.  Darrdl,  V.-C.  K, 
19  July,  1855,  B.  1558. 


6.  Legacies  to  Abate — Declaration  as  to  Oifts  to  Widow, 

Deolabe,  that  according  to  the  true  construction  of  the  will  of  the 
testator  C,  having  regard  to  the  fact  of  the  testator's  estate  being 
insufficient  to  pay  in  full  the  legacies  and  annuities  given  by  his  will, 
all  the  pecuniary  legacies  and  annuities  given  by  his  will,  including  the 
legacy  of  £1,000  to  the  testator's  widow,  ought  to  abate  equally; 
and  that  the  testator's  widow,  A.,  is  entitled  to  elect  to  live  at  the  tes- 
tator's dwelling-house,  known  as  &c.,  and  that  the  amount  to  be  pro- 
vided out  of  the  estate  of  the  testator  for  rent,  rates  and  taxes,  in 
respect  of  such  house  is  not  liable  to  abate,  and  that  the  rent,  rates 
wd  taxes  in  respect  of  such  house  during  the  residence  of  the  said  A. 
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are  to  be  paid  out  of  the  estate  of  the  testator. — Re  Cazenove,  C.  y.  C, 
Stirling,  J.,  7  June,  1889,  A.  892 ;  S.  C,  61  L.  T.  115. 

For  order  where  the  corptu  was  insufficient  to  pa^  the  arrears  of  the 
annuities,  some  annuitants  being  dead,  directing  valuation  of  annuities,  and 
that  sums  received  be  accounted  for,  see  Potts  v.  Smithy  Y.-C.  J.,  31  July, 
1869,  B.  2371;  S.  C,  8  Eq.  683;  Seton,  4th  edit.  p.  967,  Form  6;  and  for 
a  Uke  order  where  the  annuities  were  by  consent  valued  on  the  Government 
tables,  see  Todd  v.  Beilby,  M.  E.,  30  July,  1869,  B.  2751 ;  S.  (7.,  27  Beav. 
353 ;  Seton,  4th  edit.  p.  968,  Form  7. 

For  order  for  apportionment  of  legacies  and  annuities,  for  valuing  and 
paying  annuity,  ana  for  setting  apart  funds  to  provide  for  annuities,  which 
were  not  to  be  alienated,  see  Bowker  v.  B,,  M.  £.,  23  March,  1829,  A.  1059; 
and  see  Oratrix  v.  Chambers,  2  Gif.  321. 

For  order  for  apportionment  between  legatees  and  annuitants,  having 
regard  to  previous  payments,  and  distinguishing  interest  and  arrears,  see 
Boss  V.  B.,  M.  E.,  5  May,  1806,  B.  593. 

For  order  for  appdrtionment  among  residuary  legatees,  subject  to  advances, 
with  inquiry  as  to  receipts,  see  Sherwood  v.  Rivers,  Y.-O.  'K,  B.,  18  'M'«^^rft>*, 
1848,  B.  1111 ;  etv.  sup,  pp.  1489  et  se^. 

For  order  declaring  monevs  from  tune  to  time  received  on  account  of  a 
legacy  applicable  rateably  between  income  and  capital,  see  Be  Tinkler, 
20  Eq.  456. 


NOTES. 

In  Be  TinkUr,  20  Eq.  456,  et  sup,,  where  the  estate  was  insufficient  tojpay 
legacies,  including  a  trust  legacy,  sums  of  money  from  time  to  time  received 
were  each  to  be  apportioned  as  regarded  capital  and  income,  so  as  to  attributa 
to  income  4  p.  c.  nrom  the  testator's  death  on  the  amount  attributed  to  capital: 
and  see  Ackroyd  v.  A,,  18  Eq.  313,  sup,  p.  1512. 

Where  assets  are  deficient,  an  annuity  should  be  valued  and  abate  pro- 
portionat3ly,  and  the  apportionment  belongs  to  the  annuitant  absolutely : 
WroughUm  v.  Colquhoun,  1  D.  &  S.  357;  Innes  v.  Mitchell,  1  Ph.  710; 
although  the  annuity  is  determinable  on  alienation :  Be  Sinclair,  Allen 
V.  S.,  (1897)  1  Ch.  921,  not  following  Carr  v.  Inglehy,  1  De  G.  &  Sm. 
362;  and  sjc  Be  Boss,  Ashton  v.  B,,  (1900)  1  Ch.  162,  sup,  p.  1636;  and  so 
specific  legacies  must  abate  according  to  their  respective  values  at  the 
testator's  death :  Halse  v.  Bum/ord,  47  IJ.  J.  Ch.  559. 

A  legatee  of  residue,  ''including  the  fund  set  apart''  for  the  annuities, 
can  take  nothing  when  they  cease  until  they  have  all  been  paid  in  full: 
Be  Tootal,  Hankin  v.  Kilbum,  2  Ch.  D.  628,  C.  A. ;  unless  the  testator  pro- 
vided that  they  should  abate  if  the  estate  were  insufficient :  Farmer  v.  Mills, 
4  Euss.  86 ;  and  see  Bales  v.  Drake,  1  Ch.  D.  217. 

A  legacy  to  a  testator's  widow,  to  be  paid  immediately  after  his  death  for 
her  immediate  wants,  is  liable  to  abatement  along  with  others :  Cazenove 
V.  C,  61  L.  T.  115;  Be  Schweder*s  EstaU,  Oppenheim  v.  S,,  (1891)  3  0%.  44; 
dissenting  from  Be  Hardy,  Wells  v.  Borwick,  17  Ch.  D.  798. 

Where  an  insufficient  fund  is  bequeathed  to  answer  two  legacies,  one  of 
which  fails,  the  other  is  not  liable  to  abatement  in  favour  of  the  residuary 
legatee:  Be  Tunno,  Baikes  v.  B.,  45  Ch.  D.  66. 

Where  an  annuity  was  given  to  three  persons  and  the  survivors,  and  the 
corpus  to  the  last  survivor,  the  corpus,  bemg  lost  and  partially  recovered,  was 
apportioned  amongst  their  represves  according  to  the  amount  of  arrears  of 
the  annuity  due  to  the  two  who  died  first,  and  the  whole  arrears  as  well  as 
corpus  due  to  the  survivor :  Innes  v.  Mitchell,  2  Ph.  316,  reversing  1  Ph.  710. 

As  to  the  abatement  of  legacies,  see  Ashburner  v.  Macguire,  2  L.  C.  Eq. 
306. 

In  Todd  V.  Beilby,  27  Beav.  353,  sup,,  followed  in  Palis  v.  Smith,  8  Eq.  683, 
it  was  held,  that  if  the  corpus  will  not  pay  arrears  it  is  to  be  divided  in  pro- 
portion to  the  value  of  the  annuities  taken — if  all  the  annuitants  are  living 
at  the  testator's  death :  Be  Wilkins,  W,  v.  Botherham,  27  Ch.  D.  703 ;  Delves 
V.  Newington,  52  L.  T.  512  (and  see  Heath  v.  Nugent,  29  Beav.  226) ;  if  all, 
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or  some  are  dead,  to  the  amount  of  arrears ;  and  as  to  any  Kying,  to  the 
amount  of  their  arrears,  added  to  the  prospectiYe  value. 

And  as  to  the  mode  of  apportionment  between  two  annuities,  one  of  which  is 
free  from  dut^,  see  Re  Wifkins^  svp. 

As  to  priorities  between  annuities  and  legacies,  see  Haynea  v.  JET.,  3  D.  M.  ft 
G.  690 ;  annuities  diarged  on  the  land,  with  power  of  entiy  and  distress,  have 
no  priority  over  legacies  charged  on  the  land :  Roper  y,  R.,3  Ch.  D.  714, 
et  $up,  p.  1602. 

As  to  costs  where  legacies  abate,  see  WroughUm  y.  Colguhouny  1  D.  ft  S. 
357 ;  Re  Jarman,  1  Eq.  71,  et  $up,  p.  1513. 


Section  XXV. — ^Lapsing  to  thb  Crown. 

1.   Crotcn  declared  entitled  to  bona  vacantia. 

It  appearing  by  the  Master's  certificate,  dated  ftc,  that  the  intestate 
A.  died  without  any  next  of  kin,  Declare  that  H.  M.  the  King,  in 
right  of  His  Crown  [or,  by  virtue  of  His  Boyal  Prerogative],  is 
entitled  to  the  funds  in  Court,  being  the  personal  estate  of  the  said 
intestate  A.,  as  bona  vacantia ;  Let  the  funds  in  Court  be  dealt  with  as 
directed  in  tbe  Payment  Schedule  hereto. 


[^Insert  in  Payment  Schedule  as  underJ^ 


Flarticolan  of  FftymeDts, 

Tnui8ferB,or 
other  opexatunu  ordered. 


Transfer  New  Consols . . 


Fay  cash 


Pay   interest   on   New 
Consols. 


Bajees,  IVaasf erees,  or  sepaxate 
Afioonnti. 


The  Treasury  Solr  and  the 
Assistant  Paymaster-General, 
per  Act  39  &  40  V.  c.  18, 
**The  Crown's  Nominee  Se- 
cnritiee  Account." 

H.  M.'s  Paymaster  -  G^enl, 
*' Cash  Account.*' 

The  same. 


Amoonte. 


Money* 


£    9.  d. 


60    0    0 


£     t.  d. 
3,000    0    0 


2.  Another  Form, 

Deglabe  that  H.  M.  the  King,  by  virtue  of  His  Hoyal  Prerogative, 
is  entitled  to  the  funds,  the  subject-matter  of  this  action,  as  bona 
vacantia  J  and  the  Deft  H.  M.'s  A.  0.  is  to  be  at  liberty  to  apply  to  the 
Court  as  he  may  be  advised. — Cunnack  v.  Edwards^  C.  A.,  3  Aug.  1896, 
A.  4077 ;  (1896)  2  Ch.  679,  0.  A. 
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3.  The  like — Life  Interest. 

Deoiase  that  during  the  life  of  S.,  H.  M.  the  King,  in  right  of 
His  Crown  [or  by  virtue  of  His  Boyal  Prerogative],  is  entitled  to  the 
interest  to  accrue  on  the  New  Consols  in  the  Payment  Schedule  men- 
tioned; And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  said  Payment  Schedule. 


[Insert  in  Payment  Schedule  as  under  J] 


Piutioalan  of  Flayments,  Ttansf en. 

Flayees,  Transferees,  or 
■eparate  Aoooants. 

Amounta. 

or  other  operatunu  ordeired. 

Money. 

Securities. 

Fay  mtereet   as  it  aoomes  on  New 
Conaola  daring  life  of  8.,  or  until 
further  order. 

H.  M.*8  Faymaater- 
General,      <<  Cash 
Aooount." 

£  t.  d. 

£    $.    d. 

4.  The  like — Failure  of  Heirs — Proceeds  of  Sale  under  Settled  Land 

Acty  1882 — Trustees  to  retain  Costs. 

Deolabe  that  H.  M.  the  King  in  right  of  His  Crown  [or^  by  virtue 
of  His  Boyal  Prerogative],  is  entitled  to  the  capital  moneys  arising 
from  the  sale  under  the  Sidttled  Land  Act,  1882,  of  the  portions  of  real 
estate  of  the  testator  Qc.  W.  C.  B.,  sold  under  the  said  Act  as  bona 
vacantia  ;  And  tax  as  between  solr  and  client  the  costs  of  the  Pits  and 
Deft  of  this  action,  including  any  charges  and  expenses  properly 
incurred  by  the  Pits  as  trustees  of  the  will  of  the  testator ;  And  Let 
the  surviving  Pit  J.  P.  retain  and  pay  the  amount  of  such  costs  when 
taxed  out  of  the  said  capital  moneys  and  transfer  and  pay  the  residue 
thereof  with  any  interest  accrued  and  to  accrue  thereon  to  the  Crown 
account,  or  as  the  [Commrs  of  His  Majesty's]  Treasury  shall  direct. — 
Liberty  to  apply. — See  Me  Bond,  Fanes  v.  A.  G.f  Kekewich,  J.,  15  May, 
1900,  A.  2166;  (1901)  1  Ch.  15. 


6.  Testator  intestate  as  to  impure  Personalty — Crown  entitled. 

''  Deolabe  that  the  debts,  funeral  and  testamentary  expenses,  and 
legacies  already  paid  and  the  costs  of  suit  are  payable  out  of  impure 
personalty  and  pure  personalty  according  to  their  respective  values  at 
the  time  of  the  testator's  death ;  And  Declare  that  the  testator  died 
intestate  as  to  such  part  of  his  personal  estate  as  is  connected  with  an 
interest  in  real  estate."— Tax  costs. — ^Let  the  funds  in  Court  be  dealt 
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with  as  directed  in  the  Payment  Schedule  hereto. — ^Directions  to 
apportion  residue  of  funds  in  Court,  after  payment  of  costs,  between 
the  pure  and  the  impure  personalty,  having  regard  to  the  preceding 
declarations. 

[InBert  in  Payment  Schedule  as  under."^ 


Futicolan  of  Flaymenti, 

Ttaii8fen,or 
other  operations  ordered. 

IConcy. 

SeemitiBB. 

Sell  New  Gonsola 

Oat  of  piooeeds — 

Pfeiy  costs. 

Pay  sum  to  be  appor- 
tioned  in  respect  of 
impure  personalty  bf 
the    Master's    certi- 
ficate. 

Pay  sum  to  be  appor- 
tioned in  respect  of 
pure  personalty  by  the 
same  certificate. 

•  • .  • 

H.    M.'s    Paymaster-C^eneral, 
«<  Cash  Account." 

A.,  B.,  and  C,  as  trustees  of 
the  [name]  Gharihr  [or,  \f  to 
ordered^  any  two  of  them],  or 
to  the  trustees  of  the  said 
Charity  for  the  time  being, 
or  any  two  of  them  [or  where 
truttees  mmterotit]^  or  to  the 
attorney  of  any  two  or  more 
of  them. 

£    a.  d. 

•  • 

2,000     0    0 

—See  Trail  v.  Jackson,  V.-O.  H.,  18  July,  1877,  B.  2656;  S,  CI,  25 
W.  E.  802 ;  46  L.  J.  Ch.  684. 


6.  Marriage  declared  toid^  and  Property  vested  in  the  Crotnu 

**  Declabe  that  the  marriage  between  the  testator  and  E.,  the  sister 
of  his  deceased  wife,  whether  celebrated  in  the  kingdom  of  Denmark 
or  elsewhere,  was  not  a  yalid  marriage,  but  is  null  and  Toid  to  all  in- 
tents and  purposes  whatsoeyer,  and  that  the  real  and  personal  estate 
of  the  testator  has  become  Tested  in  H.  M.  the  King,  in  right  of  His 
Eoyal  Prerogative."— J5rooA;  v.  J5.,  V.-C.  S.,  17  April,  1858,  A.  1093; 
S,  a,  3  Sm.  &  G.  481 ;  9  H.  L.  C.  193 ;  9  W.  E.  461 ;  et  inf.  p.  1651. 


7.  Account  in  Suit  by  Next  of  Kin  against  Solicitor  to  the  Treasury^ 

icho  had  administered. 

**  Let  an  account  be  taken  of  the  personal  estate  of  K.,  the  intestate 
&c.,  come  to  the  hands  of  the  Deft  E.,  or  of  M.,  deceased"  [^laie 
Treasury  solr"],  ''or  of  any  other  person  &c. ;  And  Let  what  shall 
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appear  to  have  been  received  by  the  Deft  E.,  or  by  the  said  M., 
deceased,  be  answered  by  the  Deft  E." — ^Adjourn  &c. — Kane  y.  Rey- 
nolds, V.-O.  S.,  11  Feb.  1854,  A.  475. 


8.  Accumulation  beyond  Legal  Limits —  Undtsposed'Of  Surplus  divided 
bettceen  the  Widow  and  the  Croum,  there  being  no  Next'  of  Kin. 

'*  Dbolarb,  that  as  between  the  persons  entitled  to  the  residuary 
real  and  personal  estate  of  the  testator,  the  annuity  given  by  his  will 
to  his  widow,  the  Deft  F.  T.,  is  payable  rateably  out  of  the  income  of 
the  said  real  and  the  income  of  the  said  personal  estate ;  And  Declare 
that  the  trusts  for  the  accumulation  directed  by  the  said  will  of  the 
surplus  income  of  the  testator's  real  and  personal  estate  ceased  upon 
the  16th  day  of  April,  1873,  being  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  and  that  the  surplus  income  of  the 
testator's  residuary  real  and  personal  estate  from  the  16th  day  of  April, 
1873,  down  to  the  decease  of  the  testator's  widow,  the  Deft  F.  T.,  are 
not  effectually  disposed  of  by  his  said  will,  and  that  the  Deft  F.  T., 
the  widow  of  the  testator,  is  entitled  to  one  equal  moiety  of  such  part 
of  the  said  surplus  income  so  undisposed  of  as  has  arisen,  or  shall 
arise,  from  personal  estate  ;  and  that  H.  M.  the  Queen,  in  right  of  her 
royal  prerogative,  is  entitled  to  the  other  equal  moiety  of  such  part  of 
the  said  surplus  income  so  undisposed  of  as  has  arisen,  or  shall  arise, 
from  personal  estate,  and  to  the  entirety  of  such  part  of  the  said 
surplus  income  so  undisposed  of  as  has  arisen,  or.  shall  arise,  from  the 
rents,  issues,  and  profits  of  real  estate. — Tax  the  costs  of  all  parties  as 
between  solr  and  client ;  And  Let  the  Fit,  the  trustee  of  the  said  will, 
out  of  the  rents  and  profits  of  the  residuary  real  estate  of  the  testator 
which  shall  accrue  during  the  life  of  the  Deft  F.  T.,  pay  to  the  Deft 
F.  T.,  for  her  separate  use  during  her  life,  or  until  further  order,  so 
much  of  the  said  annuity  of  £500  as  shall  be  the  apportioned  part 
thereof  payable  out  of  such  rents,  having  regard  to  the  declaration  first 
hereinbefore  contained,  such  apportioned  part  to  be  certified;  and  upon 
the  requisition  &c.  pay  the  residue  of  the  said  rents  during  the  life  of 
the  Deft,  or  until  further  order,  to  the  P.  G.  *  cash  account '  at  the 
Bank." — ^liberty  to  Deft  F.  T.  to  apply,  in  Chambers,  half-yearly 
during  her  life,  to  have  the  amount  of  her  annuity  for  the  time  being 
payable  out  of  the  income  of  the  personal  estate,  having  regard  to  the 
declaration  first  hereinbefore  contained,  ascertained ;  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule  hereto 
(the  £ —  New  Consols  directed  to  be  transferred  to  J.  T.,  representing 
one  moiety  of  the  income  of  the  personal  estate  from  the  16th  April, 
1873,  and  the  £ —  New  Consols  directed  to  be  transferred  to  the 
Treasury  representing  the  other  moiety  of  the  said  income,  and  also 
the  accumulation  of  rents  and  profits  of  the  real  estate  since  the  same 
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date.— See    Weatherall  v.   Thornhurgh,  V.-C.  H.,  29  May,  1877,  B. 
2436. 


Fairtieulan  of  Payinant*, 

Trar-sfen,  or 
other  opeiaoona  ordered. 


Bell  Buffioient  New  Consols 
to  raiue  costs  to  be  taxed 
under  this  order. 

Out  of  proceeds — psy  such 
costs. 

Transfer  New  Consols    .... 

Transfer  New  Consols   .... 


Out  of  interest  to  accrue  on 
renidue  of  New  Consols 
during  life  of  payee — 

Pay  so  much  of  the  annu- 
ity of  £500 as  shall  be  from 
time  to  time  certified  to 
be  payable  out  of  the 
income  of  the  personal 
estate. 

Divide  residue  of  suoh  inter- 
est into  moieties. 


Pay  one  moiety 


Pay  one  moiety 


Ba]reM  and  Transfrrees  or 
separate  Aoooimts. 


Amounts. 


Money. 


DeftF.  T.,  the  wife  of  J.  T. 

The  Tieasuxy  Solr  and  the 
Asfdstant  Paymaster  - 
General,  per  Aut  »9  &  40 
V.  c.  18,  "The  Crown's 
Nominee  Securities  Ao- 
©ount.*' 

Deft  F.  T.,  wife  of  J.  T., 
on  her  separate  receipt. 


£   9,  d. 


The  same,  on  her  separate 
receipt. 

H.   M.'s  Paymaster-Gen- 
eral, "  cash  account." 


«. 


(Insert  amtmnt.) 
{Imtrt  ammmt.) 


This  Form  has  been  redrawn  to  suit  S.  C.  F.  B. 


NOTES. 

By  the  Treasury  Solicitor  Act,  1876  (39  &  40  V.  c.  18),  s.  1,  the  Treasnry 
solr  is  constituted  a  corporation  sole.  *  By  sect.  2,  where  letters  of  admon  are 
granted  to  Hie  Treasury  solr  as  her  Majesty's  nominee,  they  may  be  granted 
to  him  and  his  successors,  or,  if  the  warrant  so  provide,  to  some  person 
nominated  in  that  behalf  by  him.  The  warrant  may  make  the  nomination 
with  limitations,  and  the  Treasury  solr  is  to  be  bound  without  executing  an 
admon  bond  as  if  he  had  done  so. 

By  sect.  3,  an  assistant  solr  to  the  Treasury  may  act. 
*  By  sect.  4,  the  disposal  of  money  and  property  receiyed  under  admon  or 
forfeiture  and  of  imclaimed  grants  is  providea  for. 

By  sect.  6,  the  Act  is  to  apply,  so  far  as  circumstances  admit,  in  the  case 
of  personal  estate  and  properly  to  which  the  Crown  has  become  entitled 
before  the  passing  of  the  Act,  and  of  warrants  given,  grants  made,  and  acts 
done  imder  previous  Acts. 

By  sect.  9,  the  Id  &  16  Y.  c.  3,  is  repealed,  except  that  all  acts  done,  rights 
and  liabilities  and  proceedings  imder  it  are  not  to  be  affeeted ;  and  sect.  2  is 
re-enacted. 
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As  to  petitions  of  right,  v.  Vol.  I.,  pp.  396,  c<  «fj.,  Chap.  XXV.,  ** Petition 
OF  Right." 

As  to  the  right  of  the  nominee  of  the  Crown  to  costs  when  sued  by  parties 
claiming  both  wrongfully  and  rightfully  to  be  next  of  kin,  see  Kane.  v.  Bey- 
nolda,  4  D.  M.  &  G.  565 ;  2  Sm.  &  G.  331 ;  and  as  to  payment  of  costs  by  the 
Crown,  see  the  Crown  Suits  Act,  1855  (18  &  19  V.  c.  yO);  ttsup.  pp.  1290, 
1306. 

Property  devolving  on  a  corp.  which  has  been  dissolved  passes  to  the  Crown 
as  hoTia  v<icantia :  Be  Higginson  and  Dean,  Exp,  A,  G,,  (1899)  1  Q.  B.  325 ; 
and  see  Cunnack  v.  Edwards^  (1896)  2  Gh.  679,  C.  A.,  sup.  Form  2 ;  Lewin, 
1 59 ;  and  if  a  c.  q,  t.  of  chattels  real  or  personal  dies  intestate  without  leaving 
any  next  of  kin,  the  beneficial  interest,  like  all  other  bona  vacantia,  vests  in 
the  Crown  by  the  prerogative :  Lewin,  3(»7. 

When,  no  next  of  kin  appearing,  the  Crown  had  received  the  residue,  on 
Pits  proving  their  right,  the  Crown  was  liable  to  refund :  Be  Deivell,  Edgar 
Y.  Beynoldsy  4  Drew.  269 ;  but  not  with  interest  where  no  letters  of  admon 
had  been  taken  out :  Be  Qosmany  17  Ch.  D.  771,  C.  A. ;  15  ("Jh.  D.  67. 

Where  an  owner  in  fee  simple  who  died  without  heirs  devised  land  to  one 
for  life  with  no  gift  over,  and  the  land  was  afterwards  sold  under  the  Settled 
Land  Act,  1882,  proceeds  of  sale  remaining,  after  the  death  of  the  tenant  for 
life,  in  the  hands  of  trustees  appointed  for  the  purposes  of  the  Act  vested  in 
the  CYown  as  bona  vacantia:  Be  Bond,  Fanes  y.  A,  G,,  (1901)  1  Ch.  15, 
Form  4,  anp,  p.  1647. 

On  failure  of  heirs,  though  named,  of  special  occupant,  dying  intestate,  of 
lease  for  lives,  the  Crown  was  entitled  on  taking  out  admon :  Bfynolda  v. 
Wright,  2  D.  F.  &  J.  590 ;  and  where  a  charitable  legacy  or  a  trust  fails,  and 
there  are  no  next  of  kin,  the  exor  is  trustee  for  the  Crown :  Dacre  v.  Patrick- 
son,  1  Dr.  &  S.  182;  Powell  v.  Merrett,  1  Sm.  &  G.  381 ;  as  to  next  of  kin, 
V,  sup,  p.  1575. 

Under  the  Intestates'  Estates  Act,  1884  (47  &  48  V.  o.  71),  ss.  4,  7,  the  title 
of  the  Crown  by  escheat  prevails  over  that  of  exors  as  to  proceeds  of  sale  of 
land  not  disposed  of  by  the  will  of  a  testator  who  dies  without  an  heir :  Be 
Wood,  A.  G.  V.  Anderson,  (1896)  2  Ch.  596. 

Where  an  intestate  left  a  widow  and  no  next  of  kin,  she  and  the  Crown 
shared  the  personalty  equally :  Cave  v.  Boberts,  8  Sim.  214 ;  and  see  Weatherall 
V.  Thomhurgh,  Form  8,  sup,  p.  1649.  Now,  under  the  Litestates*  Estates  Act, 
1890  (53  &  54  V.  c.  29),  if  the  net  value  of  the  real  and  personal  estates  of  any 
man  who  dies  intestate  after  1st  Sept.  1890,  leaving  a  widow  but  no  issue, 
does  not  exceed  £500,  the  real  and  personal  estates  belong  to  the  widow  abso- 
lutely (s.  1) ;  and  where  the  net  value  exceeds  £500  the  widow  is  entitled  to 
£500  part  thereof  absolutely  and  exclusively,  and  is  to  have  a  charge  upon 
the  whole  for  £500  with  interest  at  4  p.  c.  per  ann.  from  the  date  of  the  death 
(s.  2),  and  this  provision  for  her  is  in  addition  to  her  interest  in  the  residue 
remaining  after  payment  of  the  £500  (s.  3).  This  Act,  however,  does  not 
apply  to  cases  of  partial  intestacy :  Be  Twigg,  (1892 J  1  Ch.  579. 

As  to  the  illegality,  both  in  England  and  Scotland,  of  marriage  with  a 
deceased  wife's  sister,  see  Fenton  v.  Livingstone,  3  Macq.  497 ;  5  Jur.  N.  S. 
1183;  though  celebrated  abroad:  Brook  v.  B,,  9  H.  L.  C.  193;  7  Jur.  N.  S. 
422,  Form  6,  sup,  p.  1647 ;  and  see  Ayerst  v.  Jenkins,  16  E5[.  275 ;  Pawson  v. 
Brown,  13  Ch.  D.  202 ;  and  as  to  marriage  of  Jew  with  his  niece,  v.  Be  Be 
WilUm,  (1900)  2  Ch.  401,  sup,  p.  1586. 

As  to  the  marriages  of  Quakers,  see  the  Marriage  (Society  of  Friends)  Acts, 
1847,  1860  (10  &  11  V.  c.  58 ;  23  &  24  V.  c.  18) ;  as  to  Scotch  marriages,  the 
Marriage  (Scotknd)  Act,  1856  (19  &  20  V.  c.  96) ;  and  as  to  validity  of  mar- 
riages contracted  according  to  colonial  law,  the  Colonial  Marriages  Act,  1865 
(28  &  29  V.  c.  64). 

As  to  the  validity  of  a  marriage  duly  solemnized  under  the  Consular  Mar- 
riage Act,  1849  (12  &  13  V.  c.  68,  repealed  and  virtually  re-enacted  by  the 
Foreign  Marriage  Act,  1892,  55  &  56  V.  c.  23),  in  France  between  a  French- 
man and  Englishwoman,  although  such  mamage  has  been  declared  invalid 
in  form  by  a  French  Coiirt,  see  Ilay  v.  Northcote,  (1900)  2  Ch.  262,  following 
Sirnonin  v.  Mallac,  2  Sw.  &  Tr.  67. 

As  to  the  rule  determining  the  validity  of  marriages  by  the  lex  loci,  except 
where  contrary  to  fundamental  principles  of  the  law  of  the  domicile,  see  Brook 
¥•  B,j  Fenton  v.  Livingstone,  sup, ;  Sottomayor  v.  De  Barros,  5  P.  D.  94 ;  JBe 
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Bdhdl,  B.  V.  Eildyard,  38  Ch.  D.  220;  Brinkley  v.  A,  G.,  15  P.  D.  76,  wtp. 
p.  1586. 

As  to  penalties  under  the  Marriage  Act,  1823  (4  G.  IV.  c.  76),  v.  sup. 
p.  1063. 

By  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  e.  1,  forfeitare  and  escheat 
for  treason  or  felony  (but  not  outlawry)  are  abolished ;  but  by  sect.  2  treason 
or  felony  disqualifies  from  any  public  oflBce ;  and  by  sect.  3  convicts  may  he 
condemned  in  costs ;  and  by  sect.  4  compensation  may  be  made  to  persons 
defrauded  or  injured ;  and  by  sect.  8  convicts,  as  defined  by  sects.  6,  7,  are 
disabled  from  suing  for  or  alienating  property ;  and  by  sect.  9  the  Crown  may 
appoint  admoTS  in  whom,  by  sect.  10,  all  the  projiHerty  of  convicts  (except 
what  they  acquire  while  lawfully  at  large,  sect.  30)  is  to  vest,  wi^  (sects.  11, 
17)  full  power  to  let,  mortgage,  sell,  convey,  or  transfer,  and  decide  priorities 
and  (sects.  13 — 16)  to  pay  costs,  debts,  make  compensation  to  persons  injured, 
and  allowances  to  the  convict's  family,  subject  to  which  the  property  is,  by 
sect.  18,  to  revert  to  the  convict,  or  his  represves,  on  his  death  or  pardon,  or 
the  completion  of  his  sentence.  By  sects.  19,  20,  admors  are  to  be  liable 
only  for  what  they  receive,  and  to  receive  solr  and  client  costs ;  sects.  21 — 26 
provide  for  the  appointment  of  intorim  curator  where  there  is  no  admor ;  by 
sect.  27  the  execution  of  judgments  against  the  convict  is  provided  for ;  by 
sect**.  28,  29,  the  admor,  or  interim  curator,  is  accountable  during  sentence  to 
any  person  who  would  be  entitled  if  the  convict  were  dead,  and  after  sentence 
completed  to  the  convict  himself.  For  form  of  summons  under  sect.  28, 
seeD.  C.  F.  1180. 


SEcnoN  XXVI. — Set-off  between  Debt  and  Legacy. 

Sum  found  due  to  one  of  the  Next  of  Kin  in  respect  of  his  Share 

set  oj'^  against  Debt  due  to  the  Administrator  personxiUy. 

• 

Deolabation,  that  the  total  amount  due  by  the  Deft  {admor  and  one 
of  the  next  of  kin)  to  the  Pit  {the  other  next  of  kin)  was  £3,894. — "An 
inquiry  whether  any,  and  if  any  what,  amount  is  due  from  the  Pit  to 
the  Deft  for  moneys  lent  or  adyanced  by  the  Deft  out  of  his  own 
moneys ;  And  the  Deft  is  to  be  at  liberty  to  set.  off  what,  if  anything, 
sball  be  certified  to  be  so  due  from  tbe  Fit  from  the  said  simi  of 
£3,894  and  subsequent  interest,  hereinbefore  declared  to  be  owing  by 
him  to  the  Pit,  and  the  balance  due  by  the  Deft  to  the  Pit  is  to  be 
certified." — Direction  for  payment  within  one  month  after  the  dato 
of  the  certificate ;  but  if  it  shall  be  certified  that  nothing  is  due 
from  the  Deft,  then  to  dismiss  action  without  costs ;  and  in  the  eTent 
of  any. balance  being  certified  to  be  owing  from  the  Deft  to  the  Pit. — 
Adjourn  &c.— Tayfor  v.  T.,  M.  E.,  4  May,  1875,  B.  898  ;  S.  C,  20 
Eq.  159. 

For  directions  to  retain  legacy  and  interest  from  judgment  debt  due  from 
legatee  to  testator,  and  to  ascertain  what  was  due  on  the  judgment,  by  com- 
puting interest  on  it  to  the  amount  of  the  penalty  of  the  bond  on  which  it 
was  obtained,  see  Campbell  v.  Oraham,  1  Buss.  &  M.  466. 

For  direction  to  exors  to  retain  any  sums  payable  to  legatees,  who  were,  or 
appeared  to  be,  indebted  to  the  estate,  see  Sellan  v.  Watts,  Form  24,  sup. 
p.  1617. 

For  a  declaration  that  Pit,  as  admor  of  the  obligee,  was  entitled  to  an 
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account  of  piinciDal  and  intereet  due  on  five  bonds  without  being  limited  to 
the  penalties  of  tne  bonds,  the  obligor  haying  vexatiously  delayed  him  in 
recovering,  and  direction  to  take  an  account  of  what  was  due,  crediting  a 
payment  in  reduction  first  of  interest  and  then  of  principal,  and  declaration 
that  what  was  due  for  principal  and  interest  of  Derb's  legacy  ought  to  be  set 
off,  with  account  of  what  was  due  in  respect  of  it,  and  direction  for  set-off, 
and  the  balance  to  be  certified  and  paid,  see  Orawb  v.  G.,  Y.-G.  E.,  20  March, 
1840,  A.  1401 ;  3  Sim.  366. 


NOTES. 

An  exor  may  in  general  set  off  a  debt  due  to  him  against  an  interest  in  the 
testator's  estate,  or  may,  in  other  words,  pay  the  legacy  by  releasing  the  debt : 
see  Wms.  Exors.  8th  ed.  1309  et  aeq, 

A  debt  due  from  a  husband  could  be  set  off  against  a  legacy  to  his  wife, 
subject  to  her  equity  to  a  settlement :  Lee  v.  Egremont,  5  Dr.  &  S.  348,  368 ; 
lie  Brianty  PoiUter  v.  Shackel,  39  Oh.  D.  471 ;  and  to  her  assignments  for 
value :  Be  Batchelor,  Sloper  v.  Oliver,  16  Eq.  481 :  and  see  Lewin  on  Trusts, 
854. 

An  exor  or  admor  may  set  off  a  legacy,  or  the  share  of  a  next  of  kin 
indebted  to  the  testator,  against  the  debt,  mough  statute-baired :  Courtenay 
V.  Williams,  3  Ha.  639;  affirmed,  15  L.  J.  Ch.  204;  Coatee  v.  C,  33  Beav. 
249;  Qee  v.  Liddell,  33  Beav.  629;  Be  Cordwell,  WhiU  v.  C,  20  Eq.  644; 
23  W.  E.  826 ;  44  L.  J.  Ch.  746 ;  Be  Milnes,  M,  v.  Sherwtn,  63  L.  T.  634 ; 
33  W.  R.  927;  Be  Akerman,  A,  v.  A,,  (1891)  3  Ch.  212;  but  not  against  a 
debt  proved  under  an  insolvency :  Bell  v.  B,,  17  Sim.  127 ;  or  a  debt  due 
from  an  undischarged  debtor  within  threo  years  from  the  dose  of  a  liquida- 
tion under  the  Bankruptcy  Act,  1869 :  Be  Bees,  B.  v.  B.,  60  L.  T.  260 ;  nor 
can  damages  for  non-repair  of  buildings  recoverable  from  a  deceased  tenant 
for  life  by  the  reversioner  be  set  off  by  the  exors  of  the  tenant  for  life  against 
a  statute-barred  debt  due  from  the  reversioner  to  her:  Dingle  v.  Coppen, 
(1899)  1  Ch.  726. 

And  exors  who  are  also  trustees  of  residuary  real  and  personal  estate  can 
set  off  a  statute-barred  debt  due  from  a  bencnciary  as  against  his  share  of 
the  proceeds  of  the  real  as  well  as  of  the  personal  estate :  Be  Akerman,  sup.  j 
secus,  as  regards  freeholds  and  leaseholds  specifically  given :  <St.  C. 

But  a  debt  due  from  the  heir-at-law  cannot  be  set  off  against  a  share  of 
the  proceeds  of  the  realty  which  has  devolved  on  him  by  reason  of  lapse : 
Be  Millies,  M.  v.  Sherwin,  sup. 

Sums  paid  by  the  testator  on  behalf  of  a  legatee  under  a  contract  of  surety- 
ship may  be  retained  as  against  the  trustee  imder  the  bankruptcy  of  the 
legatee,  occurring  subsequently  to  the  death,  at  all  events  if  the  principal 
creditors  have  not  proved  in  the  bankruptcy:  Be  Watson,  Turner  v.  W,, 
(1896)  1  Ch.  925 ;  but  there  cannot,  it  seems,  be  any  such  retainer  where  the 
suretyship  liability  has  not  ripened  into  a  debt,  and  the  principal  creditors 
have  proved  in  the  bankruptcy  for  the  whole  amount  of  the  debt :  Be  Binns, 
Lee  V.  B,,  (1896)  2  Ch.  584. 

Where  a  suit  by  a  legatee  to  recall  probate  was  pending  at  the  time  of 
assignment  of  his  leeacy,  but  afterwards  failed,  with  costs  to  be  paid  by  him, 
the  exor  was  allowed  to  set  off  the  costs  against  the  legacy  notwithstanding 
the  assignment :  Be  Knapman,  K,  v.  Wr^'ord,  18  Ch.  D.  300 ;  and  see  & 
Jones,  Christmas  v.  J,,  (1897)  2  Ch.  190. 

When  exors  have  set  apart  and  appropriated  assets  to  meet  a  legacy  they 
cannot  retain  or  impound  any  part  of  such  assets  to  meet  a  debt  due  from 
the  legatee  to  the  testator :  Ballard  v.  Marsden,  14  Ch.  D.  374. 

Where  debts  owing  from  the  legatee  were  discharged  by  a  bankruptcy  and 
composition,  the  Coiui  refused  to  infer  that  one  of  them,  being  for  money 
lent  more  than  six  years  before  the  bankruptcy,  was  not  provable  in  the 
bankruptcy,  and  so  could  be  set  off :  Be  Orpen^s  Estate,  Beswick  v.  0.,  16 
Ch.  D.  202. 

When  sued  by  a  next  of  kin,  an  admor  may  set  off  advances  made  to  Fit 
against  his  share :  Taylor  v.  T,,  20  Eq.  169,  Form  sup,  p.  1652 ;  Be  Jones, 
Christmas  v.  J,,  (1897)  2  Ch.  190;  but  see  Smee  v.  BaiwiS,  7  Jur.  N.  S.  902; 
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29  Beav.  661 ;  and  by  pToving  in  the  debtor^s  bankruptcy  the  ezar  loeea  his 
right  of  set-oif :  Stammers  v.  EHioU,  3  Oh.  195. 

An'  exor  when  sued  for  a  legacy  oould  not  eet  off  rent  due  from  Fit  or 
occupying  a  house  of  which  Fit  was  tenant  in  common  under  tiie  will: 
M'mahon  v.  BurcheU,  2  Ph.  127 ;  but  the  exor  of  A.  can  set  off  against  a 
share  of  residue  a  debt  to  the  estate  of  B.,  whose  residuary  le^tee  A.  was : 
Bousfield  V.  Lawford,  1  D.  J.  &  S.  459 ;  and  as  against  the  specific  legatee  of 
the  profits  of  a  business  the  exors  may  retain  moneys  representing  such 

f profits  to  answer  a  debt  due  from  him  to  the  estate :  Be  Taylor^  T,  v.  Wade, 
1894)  1  Oh.  671. 

The  exor  of  A.,  the  owner  of  a  charge  on  realty  which  was  settled  on  a 
tenant  for  life,  to  whom  A.  gave  a  legacy  out  of  the  sum  charged,  could  not 
set  off  the  legacy  against  arrears  of  interest  on  the  charge :  Be  Morley,  M,  v. 
Saunders,  8  Ea.  594. 

The  testator  s  heir  suing  his  widow's  legal  pers.  represve  for  rents  received 
by  her  imder  a  mistake  was  not  entitled  to  set  them  off  against  payments 
made  by  her  as  executrix :  Monypenny  v.  Bristow,  2  Buss.  &  M.  117. 

An  exor  and  trustee  of  a  legacy  who  was  also  a  residuary  legatee,  and 
had  become  a  creditor  of  the  admor  of  the  legatee,  was  not,  in  the  absence  of 
special  agreement,  allowed  to  set  off  his  debt  against  tiie  legacy :  Freeman  v. 
Lomas,  9  Ha.  109. 

As  to  set-off  generally,  v.  sup.  pp.  1363  e^  ssq. 


Sbction  XXvjll. — Payment  on  Security  to  refund,  ip  Title 

displaced. 

1.  Payment  on  giving  Security  to  refund^  if  other  Next  of  Kin. 

Let,  upon  the  Pit  F.  entering  into  a  reoogniiEance,  to  be  approred 
(settled)  by  the  Judge,  to  refund,  as  the  Court  [or  Judge]  shall  direct, 
any  part  of  the  money  hereinafter  directed  to  be  paid  to  her,  in  case  it 
shall  hereafter  appear  that  at  the  death  of  the  intestate  any  other  of  his 
next  of  kin  were  living  and  entitled  to  distributive  shares  of  the  dear 
residue  of  his  personal  estate,  the  Deft  D.  pay  the  other  moiety  of  the 
said  money  &o.  to  the  Pit  F. — See  Milward  y.  Devon,  M.  B.,  8  Feb. 
1806,  B.  291. 


2.  The  Like^  in  case  of  future  Children, 

*' Ain)  it  appearing  that  under  the  testator's  will  the  Defts  F.  P., 
W.  P.  &c.,  as  the  seven  children  of  the  Deft  A.  P.,  were  entitled  to  the  £ — 
New  Consols  in  Court,  to  the  credit  of  &c.,  '  The  account  of  the  Deft 
A.  P.  and  his  children  and  issue,'  subject  to  the  life  interest  therein  of 
the  Deft  A.  P.,  and  subject  to  [being  divested  in  part  in  the  event  of] 
his  dying  without  having  any  other  child  or  children,  and  it  appearing 
that  the  Deft  A.  P.  is  now  a  widower  of  the  age  of  seventy  years  and 
upwards.  Let  the  Deft  F.  P.  enter  into  a  recognizance  with  J.,  as  his 
surety,  in  the  penal  sum  of  £3,000,  to  be  approved  by  the  Judge,  to 
replace  the  £1,500  New  Consols  hereinafter  mentioned,  in  the  event 
of  there  being  any  child  of  the  Deft  A.  P.  hereafter  bom ;  And  it  is 
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ordered  that,  upon  the  due  execution  of  the  said  recognizance  by  the 
said  Deft  F.  P.  being  certified,  the  funds  in  Court  be  dealt  witti  as 
directed  in  the  Schedule  hereto. 


[^Insert  in  Paf/ment  Schedule  as  under."] 

1 

Putiflolan  of  PftymaitB,  Transfen, 

Flftfees,  Tranaf eirees,  or 
separate  Accoimte. 

AnunmtB. 

or  other  operations  osdeied. 

Iffoiie^* 

Seoaiitie*. 

Upon  the  dae  exeoation  of  the  recog- 
nizance in  the  order  mentioned  by 
the  Deft  F.  P.  being  certified— 

Sell  New  Gonaols  •.......,, 

•  •  •  • 
Deft  P.  P. 

£   $.  d. 

£     #.    d. 

1.600    0    0 

Pay  prooeedB  of  sale  ••...•••  •.••••.• 

— See  Parkin  y.  Proud/oot,  V.-O.  H.  at  Chambers,  16  July,  1876, 
B.  2264. 

This  form  has  been  re-drawn  to  suit  S.  C.  F.  B.  For  like  orders  under 
former  practice,  see  Stokes  v.  Smiih,  13  Feb.  1824,  A.  449 ;  Whitaker  v.  W., 
M.  E.,  26  July,  1803,  B.  633 ;  and  Payne  v.  Long,  M.  E.,  19  July,  1806, 
B.  874. 


3.  Person  deemed  to  be  Dead — Payment  on  giving  Security, 

Declabe,  that  under  the  circumstances  mentioned  in  the  (certifi- 
cate), dated  &c.,  it  is  to  be  prestuned  that  the  said  D<  was  dead  at  the 
death  of  the  testator. — ^Let  Fit  enter  into  a  recognizance  &o.  [as  in 
Form  2]  in  case  it  should  hereafter  be  proved  that  the  said  D.  was 
living  at  the  death  of  the  testator. — [Add  Payment  Schedule,  as  in 
last  form.']— See  Dowley  y.  Winjield,  V.-O.  E.,  9  Nov.  1844,  A.  349; 
14  Sim.  277. 

The  above  three  forms  relate  to  special  cases  where  the  Court  was  not  satis- 
fied  that  the  absent  persons,  if  an^,  who  might  be  entitled  should  be  cut  out. 
The  present  practice,  however,  is  for  the  Court,  if  not  satisfied,  to  refuse 
the  application  to  pay  out,  or,  if  satie^ed,  to  presume  the  death  and  pay  out 
fund.  For  the  more  usual  form  where  death,  &c.  presumed,  and  no  eecurity 
to  refund  ordered,  see  Qreenwood  v.  G^.,  V.-O.  8.,  16  Nov.  1857,  A.  743, 
Form  19,  p.  1600 ;  and  see  notes,  inf. 

For  order  for  transfer  out  on  giving  security  to  refund  on  contingent  lia- 
bilities being  established,  see  Waller  v.  Berrett,  M.  E.,  24  Nov.  1857,  B.  408 ; 
8.  C,  24  Beav.  413.  • 

For  declaration  that  *'it  appearing  that  E.,  the  wife  of  A.,  is  now  fifty- 
seven  years  of  age,"  funds  given  equally  among  all  the  children  of  E.  were 
divisible,  see  Kennedy  v.  Sedgwick^  3  K.  &  J.  542. 

For  case  in  which  the  whole  of  the  dividends  of  their  prospectiye  shares 
were  paid  to  two  adult  children  of  a  woman  aged  f ortv-two,  on  their  imder- 
taking  that  the  fund  diould  remain  until  furtner  order  as  security  for  the 
benefit  of  possible  after-bom  children,  see  Pilkington  v.  P.,  29  L.  E.  Ir.  370. 

NOTES. 

Where  the  contingency  is  very  remote,  no  recognizance  is  required :  see 
ifi;;^  V.  JTn^H  12  Jur.  666. 
In  Dowley  v.  Wingftddy  14  Sim.  277,  e^  sup.  Form  3,  a  share  of  the  fatlier's 
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residue  given  to  A.  was,  on  the  piesunmtion  of  A/s  dececuse,  paid  out  of 
Court  to  his  brother,  as  his  sole  next  of  kin  at  their  father's  death,  upon 
giving  security  to  refund ;  and  as  to  payment  of  a  fund,  subject  to  an 
annuity  to  a  person  not  heard  of  for  many  years,  see  CtUhbert  v.  Furrier, 
2  Ph.  199. 

The  pTesumption  is  that  a  man  who  has  not  been  heard  of  for  seven  yean 
is  dead ;  but  there  is  no  presumption  of  his  having  been  dead  at  any  particular 
time  during  ^e  seven  years :  Voe  d.  Knight  v.  Nfpean,  A  £.  &  Ad.  86,  94 ; 
affinned,  2  M.  &  W.  895,  914 ;  Re  Rhodes,  5.  v.  i?.,  36  Ch.  D.  586 ;  Reg.  v. 
Tolson,  23  Q.  B.  D.  168,  183 ;  nor  of  his  having  been  alive  at  any  paiticnlar 
time  during  the  seven  years :  Re  Fhene,  5  Ch.  139 ;  Re  Lewes,  6  Ch.  356 ;  11 
Eq.  236  (overruling  Lamhe  v.  Ort(m,  8  W.  R.  Ill ;  6  Jur.  N.  8.  61 ;  Dunny, 
Snowden,  Thomas  v.  T.,  2  Dr.  &  S.  201,  298 ;  and  Re  Benham,  4  Eq.  416, 
which  was  appealed  and  compromised :  see  5  Ch.  141,  n. ;  37  L.  J.  Ch.  265) ; 
Reg.  V.  Lumfey,  L.  B.  1  C.  C.  196.  A  case  depending  on  his  having  beoi 
dead  or  alive  at  any  precise  time  in  the  period  of  seven  years  must  be  proved 
affirmatively :  S.  CC, ;  Re  NichoU,  L.  It.  2  P.  &  M.  461 ;  21  W.  B.  161 ;  A 
Smith,  31  L.  J.  P.  &  M.  181 ;  Re  Rhodes,  sup. ;  butsee  iBc  Walker,  7  Ch.  120; 
Re  Westbrook,  W.'  N.  (73)  167.  

Death  will  not  be  presumed  if  it  appears  that  further  evidence  can  be  ob- 
tained:  Re  Rhodes,  Fraser  v.  Renton,  28  L.  T.  392 ;  and  the  Court  will  direct 
advertisements  though  the  seven  years  have  expired :  ReAllin,  15  W.  B.  1164, 
Form  9,  sup.  p.  1570 ;  Re  Atkinson,  Ir.  Bep.  5  JBq.  219. 

Where  a  trust  is  declared  by  deed  in  favour  of  a  named  person,  it  must  be 
taken  that  he  was  alive  at  the  date  of  the  deed,  and  the  onus  of  proving  his 
death  before  that  date  will  lie  on  the  represves  of  the  settlor  claiming  under 
a  resulting  trust :  Re  CorbishIey*s  TrusU,  14  Ch.  D.  846. 

Where  the  property  of  a  person  whose  death  the  Court  was  asked 
to  presume  consisted  in  part  of  a  policy  of  insurance,  notice  of  the 
appucation  was  to  be  given  to  the  insurance  co. :  In  the  goods  of  Barber, 
11  F.  D.  78. 

The  presumption  is  that  an  unmarried  man  who  has  not  been  heard  of  for 
seven  years  died  without  issue  {Re  Hanby,  25  W.  B.  427 ;  Re  Webb,  Ir.  Bep.  5 
Eq.  235),  and  left  no  widow :  Re  Westbrook,  W.  N.  (73)  167. 

^  Where  a  convict  had  not  been  heard  of  for  fourteen  years  after  transporta- 
tion for  seven  years,  only  the  dividends  were  ]>aid  out  on  security  to  refund : 
Re  Mileham,  15  Beav.  507 ;  and  the  presumption  does  not  arise  where  it  is 
improbable  there  would  have  been  any  communication  with  home :  Bowden 
V.  Henderson,  2  Sm.  &  G.  360;  and  see  Re  Smith,  31  L.  J.  P.  &  M.  182; 
M^Mahom  v.  M*Elro^,  Ir.  Bep.  5  Eq.  1,  12 ;  and  as  to  evidence  sufficient  to 
rebut  the  presumption,  see  Frudential  Ass.  Co.  v.  Edmonds,  2  App.  Ca. 
487. 

Death  before  the  lapse  of  seven  years  was  held  established  where  a  person 
had  sailed  in  a  vessel  not  since  heard  of :  Sillick  v.  Booth,  1  Y.  &  C.  C.  117 ; 
Watson  V.  King,  1  Stark.  121 ;  4  Camp.  272 ;  Re  HuUon,  1  Curt.  595 ;  Re 
Norris,  1  Sw.  &  T.  7 ;  6  W.  B.  261 ;  Re  Main,  lb.  262 ;  Re  Cooke,  Ir.  Bep.  5 
Eq.  240 ;  or  had  ceased  to  apply  for  dividends  on  which  he  depended :  Re 
Beasney,  7  Eq.  498 ;  or  an  anniuty :  Hickman  v.  UpsalJ,  20  Eq.  136 ;  so  also 
where  a  sailor  left  his  vessel  intending  to  return,  but  never  came  back: 
Lakin  v.  L.,  34  Beav.  443 ;  secus,  if  he  intended  to  desert:  S.  C, ;  and  see 
Re  TindaXl,  30  Beav.  151. 

The  age  and  state  of  health  at  time  of  disappearance  are  to  be  regarded : 
see  Danby  v.  2>.,  5  Jur.  N.  S.  54;  R.  v.  Harbwne,  2  A.  &  E.  544;  ReBetuney, 
7  Eq.  498. 

It  was  held  to  have  been  shown  that  a  person  who  sailed  with 
Sir  J.  Franklin  in  1845  was  alive  in  1850 :  Ommaney  v.  Stilwell,  23  Beav. 
828. 

In  DeMaHana  v.  De  M.,  24  W.  B.  200;  33  L.  T.  685,  a  resettlement  was 
sanctioned  on  the  assumption  of  the  husband's  death. 

Where  several  persons  perish  by  one  calamity  the  question  of  survivorship 
is  matter  of  evidence  and  not  of  presumption :  Undefioood  v.  Wing,  4  D.  ^ 
&  G.  633,  652,  658 ;  3  W.  B.  228 ;  19  Beav.'  459 ;  Wing  v.  Angrave,  8  H.  L. 
C- 188 ;  ScruUort  v.  Fattillo;  19  Eq.  369 ;  but  see  Sillick  v.  Booth,  1  Y.  &  0.  C. 


QKCT.  xxvni.]  Refunding  Legacies.     .  1667, 

117 ;  nor  ie  there  any  presumption  that  all  died  at  the  same  time :  Wing  y. 
Angrave,  sup. 

Where  husband  and  wife  were  drowned  at  the  same  time,  leaving  no 
children,  the  funds  settled  by  each  on  their  marriage  went  to  his  or  her  legal 
pers.  represves:  Wollaston  v.  Berkeley ^  2  Ch.  D.  213.  See  Hitchcock  v.  Beardsley, 
West.  t.  Hardw.  445. 

As  to  evidence  of  a  child  having  been  bom  alive,  see  Brock  v.  Kellock,  3 
Giff.  68 ;  7  Jur.  N.  8.  436,  789 ;  9  W.  R.  939. 

Funds  are  paid  out  on  the  presumption  of  females  being  past  child-bearing: 
Edwards  v.  Titck,  23  Beav.  268,  272,  n.  (age  57).  For  instances,  see  Leng  v. 
Hodges  J  Jac.  585  ;  Fraser  v.  F.,  Jac.  586,  n.  (age  55);  Haynes  v.  H.^  14  W.  R.- 
361  (age  53);  Re  Widdow,  11  Eq.  408  (age  53});  Re  Millner,  14  Eq.  245  (age 
49  and  9  months,  long  married  and  no  children) ;  Brovme  v.  Wamock,  7  L.  B. 
It.  3  (age  63,  title  forced  on  purchaser) ;  Re  Summer,  22  W.  R.  639 ;  30  L.  T. 
377  (age  47,  regard  beins  haa  to  the  state  of  health) ;  Conduitt  v.  Soane,  19 
W.  R.  817 ;  Re  Belt,  25  W.  R.  669  (age  52,  upon  medical  evidence  as  to  health) ; 
Davidson  v.  Kimpton,  18  Ch.  D.  213  (age  54) ;  Re  Taylor's  SMement  TrusU, 
29  W.  R.  350 ;  43  L.  T.  795  (being  52  years  of  age,  and  having  been  25  years 
a  widow) ;  Re  Allason,  36  L.  T.  653  (age  52,  married  fifteen  years,  without 
haying  had  children) ;  secus,  Re  Warren's  Settlement,  52  L.  J.  Ch.  928  (age  50, 
havinghusband  aged  53,  and  married  to  him  for  28  years) ;  Croxton  v.  May, 
9  Ch.  D.  388,  C.  A.  (age  54  and  6  months,  but  only  married  three  years) ;  Re 
White,  W.  y.  Edmond,  (1901)  1  Ch.  570  (widow  aged  56,  with  only  child 
aged  34). 

According  to  Oroves  v.  G„  12  W.  R.  45 ;  9  L.  T.  533,  and  Re  Overkill,  22 
L.  J.  Ch.  485 ;  17  Jur.  342  ;  1  W.  R.  208,  the  age  must  be  50  at  least. 
-  For  other  instances,  see  Brown  v.  Pringle,  4  Ha.  124;  8  Jur.  1113;  Davis 
V.  Bush,  8  Jur.  1114,  n. ;  Kennedy  v.  Sedgwick,  3  K.  &  J.  540  (age  57) ;  Re 
Ryan,  9  W.  R.  137  (age  58). 

But  evidence  that  a  person  is  past  child-bearing  will  not  be  admitted  for  the 
purpose  of  giving  ef^ct  to  a  gift  which  is  too  remote :  Jee  v.  Audley, 
1  Cox,  324;  Re  Dawson,  39  Ch.  D.  155,  sup,  p.  1608 ;  nor  for  the  piirpose 
of  depriving  one  person  of  the  chance  of  becommg  entitled  to  property  in  the 
event  of  another  naving  a  child :  Re  Hocking,  Mickell  v.  Zoc,  (1898)  2  Oh.  567, 
C.  A. ;  explaining  and  distinguishing  Re  Lowman,  (1895)  2  Ch.  348. 


Section  XXVIII. — Refunding  Legacies. 

1.  Distributed  Assets  made  liable  for  Debts — Accounts  of  Personalty 
and  Realty — Inquiries  as  to  Executor^s  Debt  and  Testator^s 
Liability  and  Distributed  Assets — Realty  declared  liable  if  Per^ 
sonalty  not  recoverable, 

1.  Account  of  wliat  due  to  Fits  and  all  other  creditors  of  8.,  the 
testator ;  2.  Funeral  expenses ;  3.  Personal  estate  come  to  the  hands 
of  Defts  W.,  N.,  and  C,  the  exors ;  4,  5,  6.  Inquiries  as  to  outstanding 
personalty  and  exor's  debt  [see  Form  2,  p.  1525];  7.  What  parts  of 
the  realty  charged  with  debts,  and  what  sold  or  incumbered  by  the 
exors ;  8.  Account  of  the  moneys  so  raised  by  Defts  W.,  N.,  and  C. ; 
9.  Account  of  rents  and  profits  of  realty  charged  with  debts. — ^Liberty 
to  Pits  to  prove  in  C.'s  bankruptcy  for  sums  reoeived  by  him,  and  his 
assignees  to  pay  any  dividend  into  Court ; — **  And  Let  what  on  taking 
tibe  said  accounts  shall  be  certified  to  be  respectiyely  due  from  the 
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Defts  W.  and  N.  be  answered  by  ibem  personally ;  10.  And  Let  an 
inquiry  be  made  whether  what  on  taking  the  said  accounts  shall  be 
certified  to  be  respectiyely  due  from  the  Defts  W.  and  N.  is  now 
reooverable  from  the  said  Defts  respectively ;  And  Declare,  that  so  far 
as  it  may  be  necessaxy  for  payment  of  the  debts  and  funeral  expenses 
of  the  testator,  the  Defts  T.  &c.,  the  several  residaaxy  legatees  of  the 
testator's  estate,  are  liable  to  refund  the  moneys  received  by  them 
respectively  in  respect  of  their  shares  and  interests  of  and  in  the 
residue  of  the  testator's  estate ;  And  if  necessary  for  the  purposes 
aforesaid.  Let  the  following,  &c. ;  11.  An  account  of  the  moneys 
received  by  the  said  Defts  T.  &c.,  the  residuary  legatees  respectively,  in 
respect  of  their  shares  and  interests  of  and  in  the  residue  of  the 
testator's  estate,  and  when  the  same  were  so  respectively  received ; 

12.  An  inquiry  whether  the  moneys  so  received  by  the  said  Defts,  the 
residuary  legatees  respectively,  can  be  recovered ;  And  Declare  that 
the  estates  and  interests  of  the  Defts  W.  and  0.,  and  of  the  Defts  D. 
and  his  wife,  the  devisees,  in  the  real  estates  devised  by  the  will  of  the 
testator,  and  not  charged  with  the  payment  of  his  debts,  are  subject 
to  the  payment  of  the  debts  and  funeral  expenses  of  the  testator,  and 
ought  to  be  applied  in  payment  thereof,  so  far  as  what  shall  be  re- 
covered from  the  Defts  W.  and  N.,  and  the  estate  of  the  Deft  C,  the 
bankrupt,  as  such  exors  and  trustees  as  aforesaid,  and  from  the  Defts, 
the  residuary  legatees,  shall  be  insufficient  for  that  purpose ;  And  in 
case  of  such  deficiency,  Let  the  following  additional  inquiry  be  made ; 

13.  An  inquiry  of  what  such  estates  and  interests  respectively  oonsiBt, 
and  whether  the  same,  or  any  and  which  of  them,  or  any  and  what 
parts  thereof  respectively,  have  been  aliened,  sold,  mortgaged,  or  other- 
wise incumbered  by  the  Defts  W.,  0.,  and  D.  and  wife,  the  devisees, 
or  any  and  which  of  them,  and  when  and  to  whom,  and  for  what  con- 
sideration or  considerations,  and  under  what  circumstances." — ^Beserve 
all  questions  as  to  interest  on  the  moneys  received  by  the  residuary 
legatees  respectively  in  respect  of  their  shares  and  interests  of  and  in 
the  residue  of  the  testator's  estate. — Adjourn  &o. — Fordkam  v.  WaUU, 
V.-C.  T.,  8  Jan.  1868,  A.  403;  10  Ha.  217,  232. 

For  directions  to  apportion  Pit's  debt  rateably  on  l^^tees,  parties  or  not, 
their  legacies  having  oeen  paid,  and  as  to  costs,  see  ScUl  v.  jPalmer,  3  Ha. 
538. 

For  order  on  petition,  allowing  a  foreign  prince  to  prove  a  debt  against  an 
estate  administered  by  the  Court  and  all  distributed,  except  the  share  of  an 
infant  retained  in  Court,  see  Oreig  y.  SomerviUe,  1  Buss.  &  M.  346 ;  and  see 
Gilleapie  v.  Alexander,  3  Buss.  139. 

As  to  excluding  creditors  after  distribution  in  or  out  of  Court,  see  Ih, 

For  orders  givmg  leave  to  prove,  or  allowing  claims  by  creditors  against 
the  estate  though  sent  in  after  the  proper  time,  v.  sup.  pp.  1429,  1430;  and 
as  to  time  for  proving,  p.  1434. 

2.  Administratrix  who  hady  after  Notice  of  CallSy  distributed  the 
Estate^  to  pay  the  CallSy  and  in  default  Administration  Accounts. 

Let  the  Deft  W.  N.,  the  administratrix  of  the  intestate,  on  or  before 
ftc.,  she  by  her  answer  admitting  assets  of  the  intestate  for  that  pur- 
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pose  pay  to  the  Pits  P.  and  Y.  the  joint  official  liquidators  of  the  A. 
Insurance  Co.  in  the  pleadings  mentioned,  the  sum  of  £ — ,  being  the 
amount  of  the  call  of  £1 1  per  share  in  respect  of  117  shares  in  the  said 
oo.  held  by  the  intestate,  with  interest  &c. ;  And  Let,  if  such  sum  of 
£ —  and  interest  shall  not  be  paid  by  the  Deft  W.  N.  to  the  Pits  on  or 
before  the  said  &c., — Usual  admon  of  personalty  in  creditors'  suit,  Deft 
to  pay  Pits'  costs  up  to  hearing.  In  case  of  non-payment  adjourn  &c. 
—Price  V.  Mayo,  V.-O.  H.,  3  March,  1874,  B.  628;  S.  C,  22  W.  E. 
401,  et  inf.  p.  1660. 


3.  JBxecutors  who  had  by  mistake  divided  the  Estate  between  five  Bene* 
ficiaries  instead  of  six  liable  to  pay  the  sixth  his  Share. 

''Tax  as  between  sob  and  client  the  cost  of  the  Pit  and  the  Defts 
of  the  action,  including  in  the  costs  of  the  Defts  F.  and  B.  {represves) 
any  charges  &c.,  and  also  the  costs  of  the  Pit  and  the  Deft  H.  as 
between  party  and  party,  and  certify  the  difference  between  the  costs 
of  the  Pit  and  the  Deft  H.  as  taxed  between  solr  and  client,  and  as 
taxed  between  party  and  party ;  Defts  F.  and  B.  to  pay  the  costs  of 
the  Pit  and  the  Deft  H.  as  between  party  and  party ;  Declare,  that 
the  costs  of  the  Pit  and  the  Deft  H.,  to  be  paid  by  the  Defts  F.  and  B. 
as  aforesaid,  and  the  costs,  charges,  and  expenses  of  the  Defts  F.  and 
B.  when  taxed,  are  payable  out  of  the  general  residuary  estate  of  the 
testator ;  Let  the  Defts  F.  and  B.  out  of  the  balance  of  £ —  certified 
to  be  due  from  them  on  account  of  the  testator's  personal  estate, 
retain  the  costs  so  to  be  paid  by  them,  and  their  own  costs,  charges, 
and  expenses  when  taxed;  And  Let  the  Defts  F.  and  B.  forthwith 
take  such  proceedings  as  may  be  necessary  to  obtain  from  the  Commrs 
of  Inland  Bevenue  a  return  of  overpaid  (stamp)  duty  &c.,  and  give 
credit  for  what  they  shall  so  recover ;  And  Declare,  that  what  shall 
be  so  recovered  will  form  part  of  the  general  residuary  estate  of  the 
testator." — Let  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. — Let  the  following  &c.,  1.  ''An  inquiry  what  will 
be  the  amount  required  to  make  up,  with  the  value  of  the  annuities 
and  cash  directed  to  be  carried  over  to  the  two  accounts  in  the 
schedule  mentioned  (the  annuities  to  be  taken  at  the  Bank  average 
price  of  such  annuities  on  the  20  Nov.  1876,  the  date  of  this  decree), 
the  value  of  two-sixth  shares  of  the  entire  residuary  estate  of  the 
testator  remaining  after  payment  of  the  costs,  as  before  directed; 
And  Let  the  Defts  F.  and  B.,  within  fifteen  days  after  the  date 
of  the  Master's  certificate,  lodge  in  Court  to  the  credit  of  &c., 
'  Share  of  the  infant  Pit  H.,'  as  directed  in  the  schedule  hereto, 
the  amount  which  shall  be  certified  to  be  required  to  make  up  his 
one-sixth  share." — ^Like  direction  as  to  share  of  infant  Deft  H.  and 
direction  to  invest. — 2.  "An  inquiry  what  would  be  due  from  the 
Defts  F.  and  B.,  the  trustees,  to  each  of  them,  the  infant  Pit  H.  and 
the  infant  Deft  H.,  on  ao  account  stated  on  the  footing  of  charging 
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the  said  trustees  with  all  interest  received  by  them  since  1 2  October, 
1871,  on  the  £750  advanced  by  them  on  mortgage  &g.,  and  with 
interest  at  the  rate  of  £4  p.  c.  per  ann.  on  the  difference  between  the 
said  sum  of  £750  and  the  value  of  two-sixths  shares  of  the  entire 
residuary  estate  of  the  testator,  to  be  ascertained  as  hereinbefore 
directed,  and  crediting  the  said  trustees  with  all  sums  paid  by  them, 
or  by  them  and  the  late  Deft  G.,  deceased,  for  the  maintenance  and 
education  of  the  said  infants  respectively." — ^'Declare,  that  the 
amount  which  shall  be  certified  by  the  taxing  master  to  be  the 
difference  between  the  costs  of  the  Pit  as  taxed  between  solr  and 
client,  and  as  taxed  between  party  and  party,  is  payable  out  of  any 
axms  which  maybe  standing  to  his  said  account." — Liberty  to  apply  at 
Chambers  for  payment. — The  like  declaration  as  to  the  like,  costs  of  the 
infant  Deft  H. — Liberty  to  apply. — [^Add  Payment  Schedule,  directing 
carrying  over  of  a  moiety  of  fund  to  the  account  of  each  infant^  and 
Lodgment  Schedule,  directing  exors  to  lodge  in  Court  the  amount  certified 
to  he  due  to  each  infantJ] — See  HiUiard  v.  Fulford,  M.  R.,  20  Nov. 
1876,  A.  3490 ;  S,  C,  4  Ch.  D.  389. 

In  this  case  the  executors  had  retained  one  of  the  five  shares  into  which 
they  had  divided  the  estate. 

Ix  should  be  observed  that  in  cases  of  this  kind  relief  from  the  conse- 
quences of  the  mistake  or  other  breach  of  trust  may  sometimes  be  obtained 
nrom  the  Court  under  the  provisions  of  sect.  3  of  the  Judidal  Trustees  Act, 
1896  (59  &  60  V.  0.  35),  v.  sup,  pp.  1153,  1154. 

For  form  of  order  where  two  of  several  residuary  legatees  had  been  over- 
paid, see  Re  Dixon,  Byram  v.  TM,  North,  J.,  3  July,  1889,  A.  1655. 

NOTES. 

BEFUNDIKO  IN  FAVOTJK  OF  CBEDITORS — EXECUTOBS'  UABIMTY. 

A  creditor  may  follow  assets  in  the  hands  of  legatees  to  whom  they  have 
been  delivered  in  ignorance  of  his  demand  :  March  v.  Russell,  3  My.  &  C.  31  ; 
or  after  notice  of  it :  Price  v.  Mayo,  22  W.  B.  401 ;  43  L.  J.  Ch.  402  ;  Form  2, 
eup.  p.  1658 ;  or  as  against  the  purchaser  of  a  reversionary  interest  in  a  fund 
remaming  in  Court  in  an  admon  action  [Hooper  v.  Smart,  1  Ch.  D.  90),  but 
not  from  purchasers  for  value,  e.g.,  beneficiaries  under  a  maniage  settlement: 
Dilkes  V.  Broadmead,  2  Giff.  113;  2  D.  F.  &  J.  566. 

After  the  estate  has  been  distributed  creditors  may,  due  regard  being  had 
to  costs,  bring  another  action  to  establish  a  debt  not  brought  in  under  the 
judgment:  Oood  v.  Blewitt,   19  Ves.   339;  Hooper  v.  Smart,  1  Ch.  D.  90; 


Wolferstan, 

18  Eq.  18 ;  Thomas  v.  Griffith,  2  D.  F.  &  J.  555 ;  but  not  where  the  claim  is 
res  judicata:  lb,  562,  563. 

As  the  right  of  creditors  is  equitable  only,  it  may  be  refused  on  equitable 
considerations,  and  mortgagees  resting  on  their  security  for  a  long  time,  or 
who  have  assented  to  the  distribution  among  the  residuary  legatees,  may  be 


ight  

into  the  hands  of  the  exor  assets  retained  by  him  in  discharge  of  his  own  debt 
of  lower  degree,  where  the  estate  has  been  fully  administered  ftoyt^^e  without 
notice  of  the  higher  claim,  and  without  undue  haste :  Re  Fludyer,  Witwheld  v. 
Mrskine,  (1898)  2  Ch.  562. 

After  admon  out  of  Court  surviving  legatees  and  represves,  and  legatees  of 
those  de^Jeased,  were  held  liable  to  refund  for  breach  of  trust  by  their  testator. 
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and,  under  the  circumstances,  'without  an  inquiry  as  to  Flt^s  acquiescence : 
March  V.  RuMell,  3  My.  &  C.  31 ;  Creewell  v.  Bewell,  12  W.  R.  123. 

Where  all  the  estate  had  been  distributed,  except  an  infant's  share,  such 
share  was  liable  only  for  its  proper  proportion  of  a  debt  subsequently 
established :  Oreig  v.  Somerville,  1  Kuss.  &  M.  338 ;  Gillespie  v.  Alexander , 
3^  Buss.  139 ;  but  see  Hooper  v.  Smart,  1  Ch.  D.  90. 

The  admor  having  paid  three  of  four  next  of  kin,  in  a  suit  by  the  fourth, 
his  share  was  only  liable  for  one-fourth  of  the  costs :  Holgaie  v.  Haworth,  17 
Beav.  269. 

Payment  of  a  legacy  by  the  exor  without  notice  and  bond  fidt  to  a  bankiTipt 
legatee  after  adjudication  and  before  the  trustee  in  the  bankruptcy  has  inter- 
vened is  good :  Re  Ball  (1899),  2  I.  E.  313,  0.  A. ;  and  as  to  the  protection 
of  a  purchaser  for  value  of  an  equitable  asset  from  the  exor  without  notice 
of  deots,  see  Graham  v.  Drummond,  (1896)  1  Ch.  968. 

The  exors  should  be  parties  to  an  action  to  make  a  distributed  estate  liable 
for  debts  {Hooper  v.  Smart,  1  Oh.  D.  90),  unless  it  was  distributed  under  the 
protection  of  tiie  Court  ( Thomas  v.  Griffith,  2  D.  F.  &  J.  555,  557  ;  March  v. 
Russell,  3  My.  &  C.  31),  or  after  advertisements  under  the  Law  of  Property 
Amendment  Act,  1859  (22  &  23  V.  c.  35):  Clegg  v.  Rowland,  3  Eq.  368; 
Hunter  v.  Young,  4  Ex.  I).  256,  C.  A. ;  in  which  case  the  exor,  having  had  to 
pay  the  debt,  may  sue  the  legatees  to  refund,  to  the  extent  of  the  capital 
only,  without  intermediate  income,  though  when  he  distributed  the  estate  he 
knew  there  was  a  liability  which  might  become  a  claim :  Jervis  v.  Wol/erstan, 
18  Eq.  18 ;  i^e  Kershaw,  Whitaker  v.  K.,  43  Ch.  D.  321 ;  but  exors  cannot  be 
made  parties  to  any  further  proceedings  after  partine  with  the  assets  with  the 
full  knowledge  of  the  parties :  Clegg  v.  Rowland,  3  hjq,  368. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  2,  sub-s.  2  {v.  sup. 
p.  1398),  the  protection  afforded  by  22  &  23  V.  c.  35  would  appear  to  be  ex- 
tended to  the  distribution  of  real  estate :  see  Brickdale,  267 ;  Re  Cary  and 
Lott,  70  L.  J.  Ch.  653 ;  84  L.  T.  859 ;  and  the  Act  confers  no  right  on  creditors 
to  follow  real  assets :  8.  C. 

And  where  the  residuary  estate  had  been  duly  assigned  by  the  surviving 
exor  to  the  residuary  legatees,  it  was  held  that  a  creditor  might  proceed 
against  them  without  making  the  exor  a  party :  Hunter  v.  Young,  4  JSx.  D. 
256,  C.  A. ;  and  see  Re  Frewen,  F,  v.  F„  60  L.  T.  952  ;  W.  N.  (89)  109 ;  but 
(semhle)  a  creditor  cannot  call  upon  a  legatee  to  refund  a  legacy  which  has 
been  paid  to  him  by  the  exor  de  bonis  propriis :  Re  Brogden,  Billing  v. 
Brogden,  38  Ch.  D.  546,  C.  A. 

f^ors  distributing  without  the  Court's  authority  remain  liable  though  they 
had  no  notice  of  the  claim :  Knatchhull  v.  Fearnhead,  3  My.  &  C.  126 ;  NohU 
V.  Brett,  24  Beav.  499 ;  and  are  liable  to  pay  to  a  creditor  the  amount  of 
a  legacy  paid,  though  when  it  was  paid  there  was  a  release  of  the  debt  not 

Questioned  until  some  years  afterwards:  Jefferys  v.  «7.,  19  W.  B.  464;  24 
I.  T.  177 ;  to  make  good  to  legatees  the  effect  of  a  mistaken  distribution,  inf, 
S.  1662 ;  and  to  refund  legacies  paid  away  without  providing  for  a  contingent 
ability  in  respect  of  their  testator's  shares  retained  unsold :  Taylor  v.  T,,  10 
Eq.  477.  Nor  are  they  protected  by  payment  of  legacies  in  an  action  in  which 
they  admitted  assets  and  the  accounts  were  not  taken :  Newcastle  Bank  y. 
Hymcrs,  22  Beav.  372 ;  and  in  Price  v.  Mayo,  22  W.  B.  401,  Form,  2,  sup. 
p.  1658,  an  order  for  payment  of  overdue  calls  and  interest  was  made  against 
an  administratrix  who  had  distributed  with  notice  of  a  liability,  and  in  default 
of  payment  for  admon  of  the  estate. 

After  exors  have  distributed  the  estate  under  the  judgment  of  the  Court 
they  cannot  be  made  liable  at  the  suit  of  a  creditor  if  they  have  acted  fairly 
and  kept  back  nothing :  Dean  v.  Allen,  20  Beav.  1 ;  Waller  v.  Barrett,  24 
Beav.  413 ;  Smith  v.  S,,  Dodswi  v.  Sammcll,  1  Dr.  &  S.  384,  575 ;  Bennett  v. 
Lytton,  2  J.  &  H.  155;  Micklethwait  v.  Winstanhy,  13  W.  B.  210;  Williams 
V.  Headland,  4  Gfiff.  505;  except  where  they  continue  under  some  legal 
liability,  as  by  shares  being  in  their  names,  when  they  are  entitled  to 
indemnity:  Jervis  v.  Wol/erstan,  18  Ej.  18;  Holhs  v.  Wayet,  36  Ch.  D.  256. 
And  they  cannot  of  their  own  authority  take  possession  of  property  in  the 
hands  of  the  devisees  to  provide  for  a  fresh  claim :  Underwood  v.  Hatton, 
5  Beav.  36;  nor  are  they  entitled  to  retain  part  of  the  property  as  an 
indemnity  against  possible  claims :  Williams  v.  Headland,  4  Qiff.  505 ;  nor 
against  liabintjr  on  account  of  covenants  actually  broken,  but  for  the  breach, 
of  which  no  daim  has  been  made :  Rosa  v.  Tatham,  17  W.  B.  960. 
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But  legatees  remain  liable  as  to  their  beneficial  interests  after  admon  by 
the  Court :  Underwood  v.  Nation,  5  Beav.  36. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Y.  c.  35),  s.  29, 
an  exor  or  admor  may,  after  giving  such  notices  as  the  Court  would  have 
given  in  an  admon  action,  distribute  the  assets,  or  any  part  tiiereof,  among 
the  parties  entitled,  having  regard  only  to  and  being  liable  only  for  tiie 
claims  of  which  he  '*has  then  notice,"  without  prejudice  to  a  creditor's 
right  to  follow  assets.  As  to  advertisements,  see  0.  ly,  44,  57.  As  to  real 
estate,  v.  Land  Truisfer  Act,  1897,  sec.  2,  sub-sect.  2,  sup.  p.  1661. 

The  exor  is  protected  as  fully  as  by  an  admon  judgment  against  future 
claims :  Clegg  v.  Rowland,  3  Eq.  368 ;  HutOer  v.  Young,  4  Ex.  D.  256,  C.  A. ; 
but  not  against  claims  of  which  he  has  in  fact  notice :  Be  Land  Credit  Co,  of 
Ireland,  W .  N.  (72)  210 ;  and  an  exor  with  notice  is  not  discharged  by  no 
claim  being  sent  in :  Wood  v.  W.,  MarkwelPs  case,  21  W.  B.  135 ;  Price  y. 
Mayo,  sup,  pp.  1659,  1660;  nor  unless  the  advertisements  are  sufficient: 
Wood  V.  Weightman,  13  Eq.  434;  Re  Bracken,  Doughty  v.  ToumMn,  43 
Ch.  D.  1,  C.  A. 

Where  exors  have  been  compelled  to  discharge  a  liability  after  distributing 
the  estate,  persons  taking  a  snare  of  residue  given  in  satisfaction  of  cove- 
nant by  the  testator,  and  trustees  of  the  settlement  of  a  share,  must  refund : 
Jervis  v.  Wolferstan,  18  Eq.  18. 

As  to  the  right  of  exors  to  appropriate  assets  to  particular  legacies  or  to 
particular  shares  without  making  any  corresponding  appropriation  to  other 
legacies  or  shares,  v.  sup,  p.  1486. 
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Though  the  estate  has  been  distributed  among  those  found  to  be  next  of 
kin,  they  are  liable  in  general  to  refund  to  the  n  al  next  of  kin,  though  the 
latter  are  bound  by  the  accounts :  David  v.  Frowd,  1  Mv.  &  K.  200 ;  Mohan 
V.  Broughton,  (1900)  P.  56,  C.  A. ;  and  an  action  may  be  brought  by  such 
real  next  of  kin  for  that  purpose:  S,  C, ;  luiless  they  have  lain  by  with 
full  notice  of  the  proceedings :  Sauyer  v.  Birchmore,  1  Keen,  391 ;  and  such 
action  may  be  for  the  benefit  of  all  equally  next  of  kin  with  the  Pits :  S,  C, 
2  My.  &  C.  611 ;  for  inquiry  as  to  those  parties,  and  if  they  had  notice  of 
the  previous  proceedings,  see  Ih,  612,  and  S,  C,  3  My.  &  K.  572 ;  but  where 
legacies  have  been  severed  and  set  apart  in  separate  investments,  the  exors 
or  trustees  cannot  come  on  one  fund  in  respect  of  a  liability  incurred  as 
regards  the  other  fund:  Eraser  v.  Murdoch y  6  App.  Cas.  855. 

On  next  of  kin  proving  their  title,  the  Crown  was  liable  to  refund: 
Re  Dewell,  Edgar  v.  Reynolds,  4  Drew.  269 ;  -4.  G,  v.  Eohler,  9  H.  L.  Cas.  654 ; 
5  L.  T.  35 ;  9  W.  B.  933 ;  but  without  interest,  where  admon  had  not  been 
taken  out :  Re  Gosman,  17  Ch.  D.  771,  C.  A. 

But  one  residuary  legatee,  or  next  of  kin,  cannot  make  another  refund  pay- 
ments, properly  made  to  him  at  the  time,  merely  because  the  assets  have  oe  n 
since  lost,  and  must  show  that  the  wasting  took  place  before  the  share  was 

?aid  over :  Eenwick  v.  Clarke,  4  D.  F.  &  J.  240 ;  10  W.  B.  636,  et  sup.  p.  1131 ; 
^eterson  v.  P„  3  Eq.  Ill ;  Re  Winsloiv,  Frere  v.  W.,  45  Ch.  D.  249 ;  ReBacon's 
Settlement,  42  Ch.  D.  559 ;  Lewin,  401,  402. 

A  legatee  in  trust  under  the  will  of  a  defaulting  trustee  being  called  upon 
to  refund,  cannot  deduct  his  costs  out  of  the  fund  before  it  was  paid  mto 
Court :  Re  Enott,  Bax  v.  Palmer,  56  L.  J.  Ch.  318 ;  35  W.  B.  302 ;  56  L.  T. 
1611. 

An  action  cannot  be  maintained  b^  A.  against  B.,  who  by  an  innocent 
mistake,  has  induced  the  Court  to  distribute  a  fund  amongst  a  class,  exclud- 
ing A.,  who  was  a  member  of  it :  Laing  v.  Harle,  24  W.  B.  728 ;  34  L.  T. 
728,  where  the  action  was  dismissed  with  costs,  to  be  set  off  against  l^e  sums 
actually  received  by  B.  in  excess  of  her  share. 

An  exor  who  has  distributed  the  estate  imder  a  mistaken  construction  of 
the  will  is  liable  to  those  who  are  injured :  Hilliard  v.  Ful/ord,  4  Ch.  D.  389, 
Form  3,  sup,  p.  1659 ;  and  may  have  to  pay  costs,  though  he  acted  on  oounsers 
opinion :  Bouiton  v.  Beard.  3D.  M.  &  G.  608 ;  and  see  Dot/le  v.  Blake, 
2  Sch.  &  L.  243 ;  Lewin,  391 ;  but  would  have  a  lien  on  the  sums  wrongly 
paid:  Dibbs  v.  Goren,  11  Beav.  483. 

A  Pit  residuary  legatee  may,  in  order  to  pay  pecuniary  legatees  not  parties, 
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be  made  to  refund  Bums  paid  liim  b^  the  exor  before  the  action :  Frowse  y. 
Spurgin,  5  Eq.  99:  and  after  the  judgment  for  admon  and  certificate  of 
legacies  due,  uie  Fit  could  not  set  up  the  Statutes  of  Limitations  against  the 
legatees:  8.  C. 

A  c.  g,  t.  who  has  received  part  of  the  funds  to  which  he  is  not  entitled 
must  refund  at  the  suit  of  other  cs.  q.  t,  and  their  claim  is  not  barred  by  the 
statute :  Harris  v.  H,  (No.  2),  29  Beav.  110. 

Where  the  estate  has  been  distributed,  after  notices  under  the  Law  of 
Property  Amendment  Act,  1859  ^22  &  23  Y.  c.  35),  the  exor  is  protected 
from  claims  by  beneficiaries  as  well  as  creditors :  Newton  v.  Sherry,  1  C.  P. 
D.  246. 


Section  XXIX. — Marshalling  Assbts. 

1.  Estates  devised  in  Trust  to  pat/  DebtSy  marshalled  in  favour  of 

Pecuniary  Legatees  and  Annuitants, 

<<  Deglabe,  that,  as  between  the  devisees  of  the  freehold  and  lease- 
hold estates  under  the  will  of  the  testator  M.,  on  the  one  hand,  and  the 
pecuniary  legatees  and  annuitants  mentioned  in  the  said  will  on  the 
other  hand,  the  pecuniary  legatees  and  annuitants  are  entitled  to  stand 
in  the  place  of  the  mortgagees,  and  specialty  and  simple  contract 
creditors,  in  respect  of  the  produce  of  the  freehold  and  leasehold 
estates  devised  in  trust  for  sale  &c.,  for  payment  of  debts,  to  the  extent 
that  such  mortgagees  and  creditors  shall  exhaust,  or  have  exhausted, 
the  general  personal  estate ;  And  the  Def ts  by  their  counsel  admitting 
that  the  produce  of  the  said  freehold  and  leasehold  estates  is,  having 
regard  to  the  declaration  hereby  made,  sufficient  for  the  payment  of 
the  pecuniary  legatees  and  annuitants." — ^Directions  for  distribution. 
—Faterson  v.  Scott,  L.  JJ.,  13  July,  1852,  B.  1090;  4^.  C,  1  D.  M.  & 
a.  531. 


2.  Assets  to  be  applied  in  tJmr  proper  Order  to  pay  Debts — Residuary 
Personalty — Descended  Realty — Refits  and  Profits — Realty 
charged  with  Debts — Legal  a^td  Equitable  Assets  apportioned. 

Usual  accounts  of  debts  and  personal  estate  in  creditor's  action 
[Form  1,  sup.  p.  1390]. — Personal  estate  not  specifically  bequeathed  to 
be  applied  in  a  due  course  of  admon. — *^  But  in  case  the  personal 
estate  of  the  testator  shall  not  be  sufficient  for  payment  of  his  debts. 
Declare  that  the  deficiency  remaining  due  to  the  Deft  P.,  the  mort- 
gagee, and  the  other  creditors,  ought  to  be  raised  by  sale  or  mortgage 
of  the  testator's  real  estate  descended  on  the  Def  ts  L.  and  P.  his  heirs- 
at-law ;  And  Let  such  deficiency  be  raised  by  sale  or  mortgage  of  the 
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Baid  estate,  or  a  suffieient  part  thereof,  witli  the  approbation,  &c. ;  And 
Let  the  money  to  arise  by  Buoh  sale  or  mortgage  be  applied  in  making 
good  such  deficiency  accordingly ;  And  in  case  of  such  deficiency,  and 
the  same  shall  be  raised  by  sale  of  the  said  estate  or  any  part  thereof, 
and  more  shall  be  raised  than  shall  be  sufiicient  for  the  purposes 
aforesaid,  Let  the  surplus  be  paid  into  Court  to  the  credit  of  this  action, 
Davies  v.  Topp^  *  Proceeds  of  sale  of  &c.,'  subject  to  further  order." — 
Liberty  to  apply. — ''But  in  case  such  personal  estate  and  the  money 
to  arise  by  sale  of  the  said  estate  descended  shall  not  be  sufficient  for 
the  purposes  aforesaid,  Declare  that  the  rents  and  profits  of  the  said 
estate  ought  in  the  next  place  to  be  applied  to  make  good  such  defi- 
ciency in  manner  aforesaid." — Account  of  rents  and  profits. — ''And  Let 
what  shall  be  coming  on  the  account  of  rents  and  profits  be  applied 
in  making  good  such  deficiency  accordingly  ;  And  in  case  the  Deft  P. 
(the  mortgagee),  or  the  other  creditors  of  the  testator,  shall  have  ex- 
hausted any  part  of  his  personal  estate,  the  legatees  are  to  stand  in 
the  place  of  such  creditors,  and  receive  a  satisfaction  pro  tanto  out  of 
the  said  real  estate  descended.  But  in  case  the  funds  aforesaid  shall 
not  be  sufficient  for  payment  of  the  testator's  debts  (and  legacies) 
under  and  according  to  the  directions  aforesaid ;  Declare  that  such 
deficiency  ought  to  be  made  good  out  of  the  testator's  real  estates 
devised  by  his  will  charged  with  the  payment  of  his  debts  (and 
legacies) ;  And  Let  such  deficiency  be  raised  thereout  by  sale  or 
mortgage  of  the  said  estates,  or  a  sufficient  part  thereof,  with  the 
approbation  &c.,  the  Deft  P.  (the  mortgagee)  by  his  counsel  consenting 
to  a  sale  of  that  part  of  the  said  estates  comprised  in  his  mortgages 
in  case  it  shall  be  necessary  or  proper  to  sell  the  same;  And  Let 
the  money  to  arise  by  such  sale  or  mortgage  be  applied  in  the  first 
place  in  payment  of  what  shall  be  remaining  due  to  the  Deft  P. 
(the  mortgagee),  imder  and  by  virtue  of  his  said  mortg^ages,  not 
exceeding  the  value  of  the  estates  comprised  in  his  said  mortgages, 
and  in  the  next  place  in  payment  of  what  shall  be  remaining  due  to 
the  Pit  and  all  others  the  creditors  of  the  testator  pari  pcusu ;  but 
such  of  the  said  creditors  who  shall  have  received  anything  out  of  the 
said  personal  estate  and  the  said  estate  descended  are  not  to  receive 
anything  out  of  the  money  to  arise  by  sale  or  mortgage  of  the  said 
estate  devised  by  his  will  charged  &c.,  till  the  other  creditors  are  paid 
up  equal  with  them  (and  in  the  next  place  the  several  legatees  are  to 
be  thereout  paid  their  respective  legacies,  or  what  may  be  remaining 
due  to  them  for  their  said  legacies,  equally  and  in  proportion  to  their 
said  legacies  respectively) ;  and  in  case  the  said  last-mentioned  defi- 
ciency shall  be  raised  by  mortgage,  the  Deft  T.,  the  tenant  for  life  of 
the  said  estates,  is  to  keep  down  the  interest  of  such  mortgage  out  of 
the  rents  and  profits  of  the  said  devised  estate,  and  in  case  the  same 
shall  be  raised  by  sale,  and  more  shall  be  raised  than  shall  be  suffi- 
cient for  the  purposes  aforesaid,  Let  the  surplus  be  paid  into  Court  to 
the  credit  of  the  said  action,  '  Proceeds  of  sale  &c.,'  subject  to  further 
order." — All  parties,  except  the  mortgagee,  whose  costs  are  before 
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provided  for,  to  be  paid  their  costs  of  action  to  be  taxed  out  of 
testator's  estate,  and  so  far  as  not  paid  out  of  his  personal  estate  to  be 
raised  out  of  his  real  estates,  in  order  and  manner  before  directed  with 
respect  to  the  deficiency  of  the  personal  estate  for  payment  of  debts. — 
Liberty  to  apply.— See  Daviea  v.  Topp,  M.  E.,  25  Feb.  1780,  A.  228  ; 
1  Bro.  C.  C.  '526. 

For  the  like  order  that  debts,  &c.  should  be  paid  out  of,  first,  the  general 
personalty  not  specifically  bequeathed ;  secon^y,  realty  charged  with  debts ; 
thirdly,  the  rents  and  |)rofit8  thereof  since  the  testator's  death  ;  fourthly, 
specific  bequests  and  devises,  and  that  creditors  who  had  received  anything 
out  of  the  personalty  should  not  receive  anything  further  out  of  the  real 
estates  (which  must  mean  real  estates  charged  with  debts)  till  the  other 
creditors  were  paid  up  equal  with  them,  reserving  consideration  how  any 
deficiency  still  remainmg  should  be  made  good,  see  Silk  v.  Pry  me,  2  Col.  509. 


3.  Application  of  Assets — Realty  devised  to  pay  Debt^— Realty 
devised  not  charged — Realty  appointed, 

DiBScnoNS  as  to  costs,  sale  of  furniture,  and  getting  in  outstanding 
estate — Election  by  the  Deft  W.  [Form  9,  sup,  p.  1591]—'*  And  Let  the 
estate  and  interest  of  the  testator  of  and  in  the  mansion-house  of  S., 
with  the  lands,  gardens,  and  appurtenances,  and  of  and  in  the  mill, 
miller's  house,  and  salmon  pool  near  the  same,  and  all  the  freehold, 
copyhold,  and  leasehold  estates  of  the  testator  which  are  by  his  will 
devised  to  his  trustees  for  sale  and  payment  of  his  debts,  be  sold  with 
the  approbation  of  the  Judge  &c. ;  And  Let  the  Deft  T.  be  at  liberty 
to  make  proposals  for  the  purchase  of  the  same  estates  or  any  part 
thereof ;  and  in  case  the  testator's  personal  estate,  with  the  money  to 
arise  by  the  sale  of  his  estates  devised  for  sale  as  aforesaid,  shall  be 
insufficient  for  payment  of  his  debts.  Let  all  other  the  freehold  and 
copyhold  estates  of  the  testator  to  which  he  was  absolutely  entitled  at 
the  time  of  his  decease  be  sold  in  like  manner ;  And  in  case  after  such 
last-mentioned  sale  the  said  testator's  personal  estate,  and  the  money 
to  arise  from  the  said  sale  of  his  estates  devised  for  sale,  and  other  his 
freehold  and  copyhold  estates,  after  making  the  payment  hereinbefore 
directed,  shall  be  insufficient  for  the  payment  of  the  testator's  debts 
and  of  the  subsequent  costs  of  all  parties  to  these  suits,  and  the 
subsequent  costs,  charges,  and  expenses  of  the  Fit  and  the  Deft 
W.  B.  B.  {the  exors),  such  subsequent  costs  &c,  to  be  taxed  as  afore- 
said ;  Let  the  deficiency  be  raised  by  sale,  with  the  approbation  &c.,  of 
the  estates  and  hereditaments  over  which  the  testator  had  a  power  of 
appointment  under  the  indenture  of  settlement  of  &c.,  and  particularly 
described  in  the  schedule  to  the  said  indenture,  or  a  sufficient  part  of 
the  last-mentioned  estates  and  hereditaments." — Liberty  to  Deft  T., 
and  failing  him  to  the  Deft  W.,  to  make  proposals  for  purchase.-^ 
Froceeds  to  be  paid  into  Court  to  the  credit  of  this  action  &c.| 
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subject  to  further  order. — Accounts  of  personalty  to  be  continued. — 
Adjourn  &c. — liberty  to  apply. — See  Fleming  y.  Buchanan,  L.  JJ., 
7  May,  1858,  A.  1206 ;  S.  C,  3  D.  M.  &  G.  976. 


4.  Application  of  Assets — Pecuniary  Legacies — Realty  charged — 

Specific  and  Residuary  Devises, 

*^  It  appearing  by  &c.  that  all  the  debts  of  F.,  the  testator  &c., 
other  than  the  principal  sum  of  £10,000  secured  by  the  indenture 
of  settlement  dated  the  26th  of  April,  1852,  in  &c.  mentioned,  and 
therein  mentioned  to  be  due  with  interest  at  the  rate  of  4  p.  c 
per  ann.  from  &c.,  have  been  paid  out  of  the  testator's  personal  estate, 
and  the  proceeds  of  sale  of  the  testator's  real  estate  at  M.  in  the  first 
codicil  to  his  will  mentioned,  and  thereby  charged  with  debts,  and 
that  the  testator's  personal  estate  not  specifically  bequeathed  now 
outstanding  or  undisposed  of  is  insufficient  to  pay  the  said  last- 
mentioned  debt  and  interest,  and  to  satisfy  the  contingent  liability  of 
the  testator  under  the  marriage  articles,  dated  the  9th  October,  1837, 
and  it  also  appearing  by  &c.  that  the  legacies  and  annuities  given  by 
the  will  of  the  testator  remain  unpaid  ;  Declare,  that  the  seyeral 
devised  estates  at  K.,  Y.,  D.,  and  E.,  the  particulars  whereof  are  set 
forth  in  parts  1,  2,  3,  and  4  of  the  4th  schedule  of  the  Master's 
certificate,  dated  &c.,  are  respectively  liable  to  contribute  to  the  debts 
of  the  said  F.,  the  testator  &c.,  which  his  general  personal  estate,  and 
the  proceeds  of  sale  of  the  said  estate  at  M.,  are  insufficient  to  satisfy 
pro  raid,  according  to  the  respective  values  of  the  said  several  estates 
at  the  death  of  the  testator." — Directions  as  to  costs. — "And  Let  the 
following  &c. — 1.  An  inquiry  whether  any  and  what  sum  ought  to  be 
set  apart  to  answer  the  testator's  liability  under  the  said  marriage 
articles  of  &c.  2.  An  inquiry  what  is  the  amoimt  of  the  deficiency  of 
the  testator's  general  personal  estate,  and  of  the  proceeds  of  sale  of 
the  said  estate  at  M.,  to  answer  the  testator's  debts,  and  the  simi,  if 
any,  to  be  set  apart  to  {>rovide  for  the  testator's  liability  under  the  said 
marriage  articles.  3.  An  inquiry  what  were  the  relative  values  on  &c.| 
the  day  of  the  testator's  death,  of  the  several  devised  estates  at  B.,  Y., 
D.,  and  E.,  the  particulars  &c.  to  each  other,  and  in  what  proportions 
the  said  several  estates  ought  to  contribute  to  make  good  such  defi- 
ciency as  aforesaid." — Compute  subsequent  interest. — Sufficient  sum  to 
pay  what  shall  be  due  in  respect  of  the  £10,000,  and  to  provide  for 
the  sum,  if  any,  to  be  so  set  apart  to  be  raised  by  mortgage  or  sale  of 
the  testator's  devised  estates  at  B.,  Y.,  D.,  and  E.  [Forms  18  and  19, 
sup.  pp.  1456,  1457.] — Liberty  to  apply  as  to  payment  of  amounts,  and 
generally.  And  Let  the  fund  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. 
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Payment  Schbdule. 


In  the  High  Court  of  Justice, 
GhanceTj  Division. 


Date  of  Order,  — ,  18—. 


Farquharson  v.  Flayer. 

Ledger  Credit  as  above.    Proceeds  of  sale  of  the  estate  at  M. 
Funds  in  Court.    New  Consols,  £ — . 


Piuticalan  of  Payments, 

Traoaf  ers,  or  other  operations 

ordered. 


Fayeen  and  Transferees 

or 

separate  acoounts. 


AmountB. 


Sen  Kew  GonaoU  , 

Oat  of  prooeeds — 

Pay  costs   to   be  taxed 
under  this  order. 

Pay 

Pay 

Pay  residue  of  funds  in 
Court. 


Money. 


Defts    G.    and    D. 

UxonX 
PltE.F 

A.,  B.,  and  C,  trus- 
tees of  settlement 
of  26th  April,  1862, 
on  aoconnt  of  the 
sum  of  £10,000. 


£      «.    d. 


Secoiities. 


£      «.     d, 

[Inmrt  amount.'] 


[In»ert  amwwt.'\ 
[Intert  amount,'] 


See  Farquharson  v.    Floyer^  V.-C.  H.,  25  April,  1876,  A.  1178; 
8.  C,  3  Ch.  D.  109. 

This  form  has  been  redrawn  to  suit  S.  0.  F.  B. 


5.  The  like — Residuary  Personalty^  including  Lapsed  Specific 
Bequests — Descended  Realty — Pecuniary  Legacies,  • 


Deoulbe,  that  the  testator's  debts,  funeral  and  testamentary  ex- 
penses, and  the  pecuniary  leg^es  given  by  his  will,  and  not  thereby 
made  payable  out  of  any  particular  estate  or  fund,  and  also  the  costs  of 
this  actioD,  and  the  charges  and  expenses  properly  incurred  by  the  Pits 
as  exors  and  trustees  of  the  testator's  will,  ought  to  be  paid  and  con- 
sidered as  paid  in  the  first  place  out  of  his  personal  estate  not  speci- 
fically bequeathed,  including  such  shares  of  the  proceeds  of  the  sale 
of  the  leaseholds  specifically  bequeathed  as  lapsed ;  And  in  the  event 
of  the  same  being  deficient,  then,  that  as  between  the  pecuniary  lega- 
tees and  the  testator's  heir-at-law  the  amount  of  the  deficiency  of  such 
general  personal  estate  to  answer  the  testator's  debts,  and  the  costs  of 
this  action  and  the  charges  and  expenses  of  the  trustees  hereinbefore 
provided  for,  ought  to  be  borne  and  made  good  by  the  proceeds  of  the 
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descended  shares  of.  the  real  estate  devised  to  the  Pits  in  trust  for  sale, 
so  far  as  the  same  may  be  sufficient  for  that  purpose. — Morley  v. 
Tunstall,  M.  R.,  19  April,  1859;  S.  C,  7  Eq.  416,  n. 


6.  Residuary  Realty  and  Specific  Devises  and  Bequests  Uable 

pari  passu. 

Deolabb,  that  the  residuary  real  estate  of  the  testator  is  liable  to 
the  payment  of  his  debts  and  funeral  and  testamentary  expenses  pari 
pasBu  with  the  real  and  personal  estate  specifically  devised  or  be- 
queathed by  his  said  will. — Lancefield  v.  Iggulden^  L.  C.  and  L.  JJ., 
17  Dec.  1874,  B.  3528;  S,  C,  10  Ch.  136;  reversing,  17  Eq.  556, 
V.-O.  B. 

For  similar  declaration,  with  consequent  directions,  see  Tombs  v.  Roche, 
V.-C.  K.  B.,  8  May,  1846,  B.  1197;  2  Col.  609. 


7.  Estates  deinsed^  charged  tcith  Debts  and  Annuity^  marshalled  for 

Legatees  and  Annuitants — Abatement, 

Bealty  declared  devised  charged  with  debts  &c.,  but  not  with 
legacies,  or  any  of  the  annuities,  except  an  annuity  of  £100  charged 
upon  the  testator's  farm  at  M. — ''And  Declare,  that  the  personal 
estate  of  the  testator  having  been  insufficient  for  the  payment  of  the 
legacies  and  annuities  by  his  will  and  codicil  given  and  bequeathed, 
exclusive  of  the  said  annuities  of  £100,  the  legatees  and  annuitants  in 
the  said  will  and  codicil  respectively  named  became  entitled  to  stand 
in  the  place  of  the  creditors  of  the  testator  against  the  real  estates 
devised  by  his  will,  to  the  extent  to  which  the  testator's  personal 
estate  was  exhausted  in  the  payment  of  his  funeral  expenses  and 
debts;  And  it  appearing  by  &c.  that  the  sum  of  £8,521  was  paid 
by  the  Deft.  D.  out  of  his  own  proper  money,  in  discharge  of  the 
testator's  funeral  expenses,  debts,  legacies,  and  annuities,  beyond  the 
amount  of  the  testator's  personal  estate,  and  that  the  real  estates  of 
the  testator  remaining  unsold  are  sufficient  for  the  payment  of  his 
debts  remaining  unpaid,  and  of  the  costs  (and  expenses)  of  this  action, 
Declare  that  the  Deft  D.  was  entitled  to  be  reimbursed  the  said  sum 
of  £8,521  out  of  the  testator's  real  estate,  except  the  sum  of  £208, 
part  thereof,  which  appears  by  &c.  to  have  been  paid  by  him  on 
account  of  the  testator's  legacies  and  annuities  beyond  the  amount  of 
his  personal  estate ;  And  that  the  real  estates  of  the  testator  in  &c., 
mentioned  to  have  been  sold,  were  properly  sold,  and  that  the  moneys 
arising  from  the  sale  of  the  said  real  estates  were  properly  applied  in 
payment  of  the  sum  of  £4,300,  the  amount  of  the  mortgages  affecting 
such  estates  (and  of  the  sum  of  £411,  the  amoimt  of  the  expenses  in 
&c.  mentioned),  and  in  repayment  to  the  Deft  D.  of  the  sum  of  £8,313, 
the  residue  of  the  said  £8,521,  after  deducting  the  said  £208 ;  And  it 
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also  appearing  by  &c.y  tliat  the  Deft  D.  is  a  creditor  of  the  testator  to 
the  amount  of  £2,667,  Let  the  said  Deft  retain  the  said  sum  of  £208, 
and  the  sum  of  £2,452,  and  balance  of  the  moneys  arising  from  the  sale 
of  the  testator's  real  estates  in  &c.y  mentioned  to  have  been  left  in  his 
hands,  making  together  the  sum  of  £2,660,  in  part  satisfaction  and 
discharge  of  the  said  sum  of  4£2,667  so  due  to  him." — A  value  to  be  set 
upon  the  annuities,  except  &c. — Personal  estate  being  insufficient,  the 
annuities  and  legacies  to  abate. — ^Interest  on  mortgages  to  be  kept 
down  out  of  remaining  real  estate. — ^Eemaining  debts  and  costs  to  be 
raised  by  sale  of  such  estate,  subject  to,  or  with  the  consent  of,  the 
mortgagees. — ^Adjourn  &c. — Kerrtson  v.  E,  Stradhroke,  M.  E.,  16  June, 
1826,  A,  1346. 

For  directions  as  to  the  mode  of  apportioning  between  legatees  and  an- 
nuitants, where  they  abate,  see  Form  5,  ^tijp.  p.  1643. 

For  decree  declaring  testator^s  widow  entitled  under  the  will  to  have  lease- 
holds specifically  bequeathed  to  her  exonerated  from  the  moi-tgages  charged 
thereon,  out  of  the  personalty  not  specifically  bequeathed,  in  priority  to  the 
other  legacies  and  annuities  and  her  annuity  not  entitled  to  priority,  so  far  as 
payable  out  of  general  personalty,  in  aid  of  the  rents  of  other  leaseholds  also 
specifically  bequeathed;  and  the  general  personalty  being  insufficient,  de- 
claring mortgages  secured  on  the  last-mentioned  leaseholds,  and  by  policies 
of  insurance,  ought  to  be  borne  by  them  in  proportion  to  their  value  at  tes- 
tator^s  death;  and  the  mortgages  having  been  paid  out  of  the  policies, 
declaring  the  legatees  and  annuitants  entitled  to  have  the  assets  marshalled, 
and  to  s&nd  as  uicumbrancers  on  such  last-mentioned  leaseholds  in  the  place 
of  the  mortgagees,  and  to  be  recouped  to  the  extent  such  leaseholds  ougnt  to 
have  contributed ;  and  inquiry  to  ascertain  the  amount  to  be  raised  by  sale 
or  mortgage ;  with  directions  as  to  costs,  see  Johnson  v.  Childy  V.-C.  W.,  13 
Nov.  1844,  A.  529 ;  4  Ha.  96. 

For  the  old  form  of  decree  in  a  creditor's  suit  to  administer  legal  and  equit- 
able assets,  subject  to  mortgages  and  dower,  see  Wride  v.  Clarle,  M.  E., 
1  Julv,  1766,  B.  464;  Seton,  3rd  ed.  326;  S.  C,  2Bro.  C.  C.  261,  n.;  1  Dick. 
382 ;  'settled  bv  Sir  T.  Sewell. 


8.  Direction  as  to  Bight  to  Coninbution  heticeen  Pecuniary  Legatees^ 
Specific  Devisees,  and  Residuary  Legatees,  ic/tere  Charge  of 
Legacies  on  Real  Estate, 

Vary  the  Master's  certificate  filed  &c.,  so  fax  as  the  same  certifies 
that  the  pecuniary  legacies  given  by  the  will  of  the  above-named  tes- 
tator J.  B.,  deceased,  are  not  charged  upon  the  testator's  residuary 
real  estate  ;  And  Declare  that  the  said  legacies  are  charged  upon  the 
testator's  residuary  real  estate  accordingly ;  And  it  appearing  by  the 
said  Master's  certificate  that  the  testator's  personal  estate  not  specifi- 
cally bequeathed  will  not  be  sufficient  for  the  payment  of  his  debts 
and  funeral  expenses  and  the  costs  of  this  action.  Declare  that  for  the 
purpose  of  providing  for  the  payment  of  the  testator's  debts  already 
proved  or  allowed  or  hereafter  to  be  proved  or  allowed,  and  of  the 
costs  of  this  action,  the  real  estate  devised  by  the  testator's  will  and 
codicils  and  the  specific  bequests  therein  contained,  and  in  the  said 
certificate  respectively  mentioned,  ought  to  contribute  to  such  payment 
in  the  proportions  in  the  same  certificate  mentioned  without  making 
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any  deduction  from  the  value  of  the  testator's  residuary  real  estate  in 
respect  of  the  said  pecuniary  legacies  charged  thereon  as  aforesaid. — 
See  Re  Bawden,  National  Provincial  Bank  of  England  y.  CresweU^ 
Eekewich,  J.,  19  Dec.  1893,  A.  2349 ;  (1894)  1  Ch.  693. 


9.  Debts  having  been  paid  out  of  general  Personalty y  and  part  of 
Realty  passing  by  Residtmry  Devise^  Pecuniary  Legatees  not 
entitled  to  marshal^  and  Specific  Legatees  to  contribute  equally 
icith  the  Devisees, 

DECLABE,that  the  personal  estate  specifically  bequeathed  by  the  tes- 
tator's will,  and  the  residuary  real  estate  thereby  devised,  were  not 
bound  to  contribute  to  the  payment  of  his  funeral  and  testamentaiy 
expenses,  nor  to  his  debts  or  the  costs  of  this  action,  until  his  general 
personal  estate  had  been  exhausted  in  payment  of  his  said  funeral  and 
testamentaiy  expenses,  debts,  and  oosts,  and  that  the  general  pecu- 
niary legatees  are  not  entitled  to  marshal  the  deficiency  of  personal 
estate  not  specifically  bequeathed  between  the  specific  legacies  and 
general  legacies  and  residuary  real  estate ;  And  it  appearing  &c.  that 
the  testator's  personal  estate  not  specifically  bequeathed  was  insufficient 
to  pay  his  funeral  and  testamentary  expenses  &c.  to  the  extent  of 
£2,303,  and  that  the  same  have  been  paid  out  of  the  proceeds  of  the 
sale  of  part  of  the  testator's  residuary  real  estate,  and  that  the  aaid 
personal  estate  specifically  bequeathed,  and  the  said  residuary  real 
estate  ought,  haying  regard  to  the  said  declarations,  rat^ably  to  con- 
tribute according  to  their  respectiye  yalues  to  the  said  £2,303  in  the 
following  proportions,  yiz.,  the  said  personal  estate  specifically  be- 
queathed, £221,  and  the  said  residuary  real  estate,  £2,082;  And  it 
appearing  &c.  that  such  real  estate  has  already  borne  the  said  £2,082 ; 
Declare,  that  the  £220  hereinbefore  declared  to  belong  to  the  said  J.  C. 
[specific  legatee']  ought  to  be  set  o£E  against  the  said  £221 ;  Let  the  said 
J.  C.  be  at  liberty  to  pay  to  the  Defts  £1  [the  difference']  ;  And  Let  the 
Defts  be  at  liberty  to  transfer  to  the  said  J.  0.  [shares  in  a  company 
specifically  bequeathed  to  her]^  and  the  said  J.  0.  is  to  continue  in  pos- 
session during  her  life  of  the  leasehold  messuage  or  dwelling-house  in 
&c.  giyen  to  her  by  the  testator's  will,  and  of  the  furniture  and  effects 
of  the  testator  in  and  about  the  said  messuage  &c.,  and  to  retain  pos- 
session of  the  trinkets  in  &c.  mentioned. — Tomkins  y.  Colthurst, 
V.-O.  M.,  15  Dec.  1875,  B.  3325 ;  S.  C,  1  Ch.  D.  626. 


10.  Legacies  payable  out  of  ttvo  Funds,  Others  out  of  one  of  them 

only — Marshalling. 

"  Ain)  Declare  that  the  Defts  H.  and  W.  are  only  entitled  to  one 
legacy  of  £700  each  "  {payable  out  of  D^s  mortgage  and  the  R.  and  If. 
Railway  Stock),  **  together  with  interest  at  the  rate  and  from  the  time 
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aforesaid  "  (£4  p.  c.  per  ann./rom  one  year  after  testator^ s  deatK)^  "and 
that  the  principal  and  interest  received  from  D.'s  mortgage  in  the  said 
certificate  mentioned,  including  the  dividends  upon  the  investment 
thereof,  are  to  be  applied  so  far  as  they  will  extend  in  paying  such 
legacies  and  interest,  and  that  the  balance  of  such  legacies  and  interest 
and  the  legacies  of  £400  and  £1,000  "  {payable  out  of  the  R,  and  H. 
Railway  Stock)  "  bequeathed  for  the  benefit  of  the  Defts  T.  and  P.  as 
mentioned  in  the  said  will,  together  with  interest  thereon  at  the  rate 
and  from  the  time  aforesaid,  are  to  be  paid  rateably  out  of  the  moneys 
produced  by  the  sale  of  the  B.  and  H.  Bailway  Stock,  and  the  dividends 
accrued  thereon  received  by  the  said  exors  since  the  testator's  decease 
as  far  as  the  same  will  extend,  and  that  the  balance  of  such  four 
legacies  are  to  be  paid  rateably  with  the  general  (pecuniary)  legacies 
hereinafter  directed  to  be  paid  out  of  the  testator's  general  estate." — 
Sellony.  Watte,  V.-O,  K,  19  Aug.  1861,  B.  1877  ;  S.  C,  9  W.  B.  847. 

For  order  that  legacies  not  charged  on  land  should  stand  in  place  of  legacies 
charged  so  far  as  the  latter  exhausted  the  personalty,  see  Uanhy  v.  Fieher,  2 
Col.  615. 

For  form  of  order  apportioning  legal  and  equitable  assets,  and  enforcing 
priorities  of  debts,  and  providing  that  in  such  apportionment  the  specialty 
creditors  (named  in  the  first  part  of  the  schedule)  were  to  be  paid  in  priority 
out  of  a  specified  sum ;  and  the  residue  to  be  apportioned  equally  amongst 
all  the  creditors ;  but  the  specialty  creditors  not  to  receive  anythmg  out  of 
the  residue  until  they  had  brought  into  contribution  what  they  had  already 
received,  see  O'Brien  v.  Osborriy  V.-C.  W.,  28  Jan.  1853,  B.  390;  8.  C, 
10  Ha.  92;  Heywood  v.  Harris,  V.-C.  S.,  30  Jan.  1861,  A.  351;  Seton,  5th 
ed.,  Form  10,  p.  1404. 

For  another  form  apportioning  legal  and  equitable  assets  where  the  latter 
were  not  sufficient  to  pay  a  due  proportion  to  the  simple  contract  creditors, 
see  Bower  v.  Conyers,  V.-C.  S.,  21  Jan.  1871,  A.  485 ;  Seton,  4th  ed.,  Form  11, 
p.  988. 


11.  Real  Estate  charged  tcith  Debts  resofied  to  in  Exoneration  of 
Personalty  in  favour  of  Legatee — Declaration  hy  Consent  as  to 
possible  Future  Augmentation  of  Pcrsofialty, 

Declare  that  the  debts  and  funeral  and  testamentary  expenses  of 
the  testatrix  ought  to  be  paid  out  of  the  proceeds  of  the  sale  of  her 
real  estate  in  exoneration  of  the  personalty,  so  as  to  leave  the  per" 
Bonalty  not  specifically  bequeathed  available  towards  payment  of  the 
legacy  of  £500  bequeathed  to  M. ;  And  all  parties  other  than  T.,  by 
their  counsel  consenting  to  have  this  question  now  determined,  Declare 
that,  in  the  event  of  the  gifts  to  H.  and  W.  respectively  and  their 
respective  children  failing,  the  amounts  falling  in  will  be  personalty 
available  towards  payment  of  the  amount  due  in  respect  of  the  said 
legacy  to  M. — ^Beference  to  tax. — Costs  to  be  paid  as  part  of  the  testa- 
mentary expenses  in  accordance  with  the  above  directions. — Re  Stokes, 
Parsons  v.  Miller,  Stirling,  J.,  16  July,  1892,  B.  1074  ;  S.  C,  67  L.  T. 
228. 
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NOTES. 
MAIiSHALUNO. 

Marshalling  is  of  two  kinds.  The  first  consists  of  arranging  the  assets  of 
a  deceased  jMjrson  so  as  to  give  effect  to  the  priority  of  debts,  as  to  1^  il  aasets 
(f.  9up.  pp.  1419  et  aeq.)  on  the  ono  hand,  and  to  the  order  of  assets  {inf.)  on 
the  other. 

The  second  (which  strictly,  perhaps,  is  the  only  kind  of  marshalling)  is  the 
preventing  a  person  who  has  two  funds  for  payment  of  his  claim  from  going 
upon  one  of  them  so  as  to  disappoint  another  claimant  who  has  that  fund 
alone  to  resort  to. 

Now  that  all  the  assets  are  liable  to  be  applied  for  the  payment  of  any 
debt,  marshalling  assets  in  favour  of  creditors  is  no  longer  necessary. 

Marshalling  may,  however,  sometimes  be  required  between  le^tees  when 
some  of  the  legacies  are  charged  on  the  realty  and  others  are  not :  Hanhy  v. 
RoherU,  Amb.  127;  S,  C,  9uh  nom,  Ilanhy  v.  Fisher ,  2  Coll.  515,  ^  Bup. 
p.  1671 ;  Masters  v.  3f.,  1  P.  Wms.  422;  Bligh  v.  E.  Darfdey,  2  P.  Wms. 
619;  Norman  v.  Morrell,  4  Ves.  769;  Bonner  v.  B,,  13  Ves.  379;  and  see 
Scales  V.  Collins^  9  Ha.  656 ;  and  where  legacies  charged  and  one  not  charged 
are  given  to  the  same  person  :  Stronge  v.  HawkeSf  in/,  p.  1923 ;  and  see  Joy 
V.  (kimpheU,  1  Sc.  &  L.  339 ;  3  Bli.  N.  S.  110. 

Where  two  legacies  are  mven  to  X.  and  Y.,  both  payable  out  of  fund  *•  A," 
and  X.'salso  out  of  fund  **  B,"  X.  must  first  exhaust  fund  **  B,"  and  then  come 
upon  fund  A.  rateably  with  **  Y."  :  ,SV7/o«  v.  WaUs,  9  W.  R.  847,  Form  10,  sup, 
p.  1670. 

ORDEB  IN  WHICH  ASSETS  ARE  APPLIED  IN  PAYMENT  OF  DEBTS. 

Assets  are  liable  for  the  naj-ment  of  debts  in  the  following  order,  subject  to 
any  express  provisions  in  tne  wiU : — 

i.  The  general  or  I'esiduary  personalty  not  specifically  bequeathed,  or 
exonerated  or  exempted :  TfViV/c  v.  Clarke,  2  Bro.  C.  C.  261,  n. ;  Davies  v. 
Topp^  2  Bro.  C.  C.  259,  n. ;  et  sup.  Form  2,  p.  1663 ;  Bonne  v.  LewiSf  2  Bro. 
(\  C.  263;  Jfarmood  v.  Oghinder,  8  Ves.  124;  Manning  v.  Spotmer,  3  Ves. 
117;  5th  and  6th  rules,  in/,  Ajid  as  to  the  exoneration  of  the  personal 
estate  from  its  primary  liability,  see  Sect.  XI.  sup,  p.  1539,  and  note  to 
Sect.  XII.,  p.  1545. 

Costs  of  admon,  so  far  as  they  have  been  increased  by  the  admon  of  the 
real  estate,  are  to  be  borne  by  the  real  estate :  Be  Middleton,  19  Gh.  D.  522 ; 
Futching  v.  Barnett,  51  L.  J.  Ch.  74. 

In  Bristow  y,  B,,  5  Beav.  289,  there  being  no  other  assets,  costs  of  suit  were 
paid  out  of  specific  legacies  rateably. 

A  fund  sot  apart  for  the  expenses  of  the  trusts  of  a  will  was  applicable  only 
for  trusts  to  be  executed  by  the  exor  as  such :  L,  Brougham  v.  Pouletty  19 
Beav.  119. 

A  trust  to  pay  debts  from  personalty  is  for  the  present  purpose  inoperative : 
V,  sup,  p.  1442. 

A  share  of  the  residuary  personalty  which  has  lapsed  is  not  liable  before 
the  other  shares :  By  ves  v.  B.,  11  Eq.  539 ;  Tretheivy  v.  Helyar,  4  Ch.  D.  53; 
Fentnn  v.  Wills,  7  Ch.  D.  33 ;  37  L.  T.  373;  but  see  Gowan  v.  Broughton,  19 
Eq.  77 ;  and  Scott  v.  Camherland,  18  Eq.  578. 

Lapsed  specific  legacies  are  liable  rateably  with  the  general  residue: 
Morley  v.  Tunstall,  7  Eq.  416,  n.,  Form  5,  sup,  p.  1667. 

"Where  the  whole  realty  and  personalty  are  charged  with  debts,  and  a  share 
lapses,  the  hoir  and  next  of  kin  bear  only  their  proportion  of  the  debts  and 
rateably  between  them:  Byves  v.  -fl.,  11  Eq.  539,  and  cases  there  cited;  so 
where  part  is  undisposed  of :  Slcad  v.  Ilardaker,  16  Eq.  175^  Scott  v.  Cumber" 
land,  18  Eq.  585,  586. 

2.  Real  estates  specifically  appropriated  to,  or  devised  in  trust  for,  and  not 
merely  charged  with,  the  payment  of  debts :  Harmood  v.  Oglander,  8  Ves. 
124;  ^Powis  v.  Corbit,  3  Atk.  556;  Phillips  v.  Parry,  22  Beav.  279;  whether 
the  testator  after  the  will  acquired  other  lands  or  not,  notwithstanding  doubts 
as  to  whether  this  was  originally  right :  Milnes  v.  Slater ^  8  Ves.  303. 

These  are  equitable  assets.  £ut  as  to  testators  dying  after  31  Dec.  1897, 
see  Land  Transfer  Act,  1897,  s.  2,  sub-s.  3,  sup,  p.  1398. 
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3.  Real  estates  descended :  JRow  v.  i?.,  7  Eo.  414  ;  Wride  v.  Clarke,  2  Bro. 
C.  C.  261,  n. ;  1  Dick.  382;  Davies  v.  Topp,  Form  2,  8vp,  p.  1663;  Harmood 
V.  OglandfTf  aup. ;  whether  possessed  by  the  devisor  at  the  date  of  the  will  or 
subsequently  acquired:  Manning  v.  Spooner,  3  Yes.  117;  Milnes  v.  Hlater, 
8  Ves.  304 ;  M'Cleland  v.  Shaw,  2  Sch.  &  L.  644,  h^b,  n. ;  and  whether 
freehold  or  copyhold :  see  the  Admon  of  Estates  Act,  1833  (3  &  4  W.  IV. 
c.  104). 

These  are  legal  as.sots :  see  Davies  v.  Topp,  sup, ;  Ball  v.  Harris,  4  My.  &  C. 
269 ;  correcting  Mirehouse  v.  Scarf e,  2  My.  &  0.  708 ;  and  see  Re  Jones, 
Button  V.  Brookfield,  38  W.  E.  90 ;  69  L.  J.  Ch.  31 ;  61  L.  T.  661. 

Tenant  in  fee  simple  of  several  estates,  and  in  tail  of  another,  devised  all 
his  realty  in  trust  to  pay  debts,  and  suffered  a  recovery ;  quaere,  if  the  estate 
so  descending  was  apphcable  before  the  rest :  Vickers  v.  Oliver,  1  Y.  &  C.  C, 
211. 

If  freeholds  escheat  to  the  lord  for  want  of  heirs,  they  are  assets  to  pay 
debts:  Evans  v.  Brotvn,  6  Beav.  114;  whether  in  priority  to,  or  pari  passu 
with,  lands  specifically  devised,  qtia>re :  S,  C, 

In  Bagot  v.  Legge,  2  Dr.  &  S.  259,  where  there  was  no  personalty,  it  was 
held  that  descended  and  devised  estates  must  bear  the  costs  of  admon  suit 
rateably;  and  see  Jackson  v.  Fvasc,  19  Eq.  96;  and  so  in  Hurst  v.  //.,  28 
Ch.  D.  159,  where  the  estate  descended  by  reason  of  a  forfeiture  by  a  devisee 
subsequently  to  the  testator's  death ;  and  v,  sup.  p.  1515. 

4.  Real  estates  devised,  charged  with  the  payment  of  debts :  Wride  v. 
Clarke,  Davies  v.  Topp,  Harmood  v.  Oglander,  sup,;  Be  Stokes,  Parsons  v. 
Miller,  67  L.  T.  223;  Be  Salt,  Brothwood  v.  Keeling,  (1895)  2  Ch.  203;  and 
see  Be  Butler,  Le  Bas  v.  Herbert,  43  Ch.  D.  600  {Be  Bate,  B.  v.  2?.,  43  Ch.  D. 
600,  must  on  this  point  be  treated  as  overruled) ;  and  a  lapsed  share  in  the 
hands  of  the  heir  is  not  liable  until  after  descended  estates :  Wood  v.  Ordish, 
3  Sm.  &  G.  125 ;  1  Jur.  N.  S.  584. 

These  are  equitable  assets.  But  see  Land  Transfer  Act,  1897,  s.  2,  sub-s.  3, 
sup,  p.  1398. 

6.  (General  pecuniary  legacies ;  and  demonstrative  legacies  so  far  as  the 
appropriated  fimd  is  insufficient  to  pay  them :  Sellmi  v.  Watts,  9  W.  R.  847 ; 
20 Beav.  519;  Form  24,  sup.  p.  1617 ;  and  see  Be  Smith,  S.  v.  S.,  (1899)  1  Ch. 
365,  referring  to  Lutkins  v.  Ltigh,  Cas.  t.  Tal.  53. 

The  decision  in  Hensman  v.  Fr^/er,  3  Ch.  420,  that  general  pecuniary 
legacies  should  only  contribute  rateably  with  residuary  devises  has  not  been 
followed  :  Gibbitis  v.  Eyden,  7  Ec^.  371 ;  Collins  v.  Lewis,  8  Eq.  708  ;  Dugdale 
T.  Z>.,  14  Eq.  234;  and  the  decision  in  Lancefield  v.  Iggulden,  10  Ch.  136,  has 
been  stated  not  to  have  affirmed  it  on  that  point:  Tomkins  v.  CoUhurst,  1 
Ch.  D.  626 ;  Farquharson  v.  Floyer,  3  Ch.  D.  109. 

6.  Specific  and  residuary  devises  and  specific  bequests  pro  raid. 

Real  estates  devised,  not  charged  with  debts :  Manning  v.  Spooner,  3  Ves. 
117;  freehold  or  copyhold:  Admon  of  Estates  Act,  1833  (3  &  4  W.  IV. 
c.  104) ;  and  though  devised  to  the  heir :  sect.  3 ;  and  whether  given  by 
specific  or  residuary  devise :  Hensman  v.  Fryer,  3  Ch.  420 ;  Lancefield  v. 
Iggulden,  10  Ch.  136 ;  Form  6,  sup,  p.  1668 ;  are  liable  rateably  with  person- 
alty specifically  bequeathed :  S,  C. ;  Tombs  v.  Boche,  2  Col.  490,  sup,  p.  1668 ; 
Jackson  v.  Pease,  19  Eq.  96;  and  with  funds  appropriated  for  demonstrative 
leMcies:  Sellvn  v.  WatU,  9  W.  R.  847,  Form  24,  sup,  p.  1617. 

Freeholds  and  leaseholds  specifically  given  must  contribute  rateably  to 
annuities  charged  on  them :  Fielding  v.  Preston,  1  D.  &  J.  438. 

The  respective  values  are  to  be  ascertained  as  at  the  testator's  death :  S,  C. ; 
Long  V.  Short,  1717,  B.  596 ;  1  P.  Wms.  403,  n. ;  Be  Bawdei\,  in/, ;  and  where 
legacies  are  charged  on  the  residuary  realty,  and  not  on  specifically  devised 
realty,  the  amount  of  the  legacies  must  not  be  deducted  irom  the  value  of 
the  residuiuy  realty,  for  otherwise  the  legacies  would  indirectly  be  thrown 
on  the  specifically  devised  realty :  Be  Bairden,  (1894)  1  Ch.  693 ;  Form  8,  sup, 
p.  1669;  and  see  Be  Price,  Williams  v.  Jenkins,  31  Cn.  D.  485;  Be  Saunders- 
navies,  S,  v.  S,,  34  Ch.  D.  482 ;  and  as  to  charitable  legacies,  to  which  the 
same  rule  applies,  v,  sup.  pp.  1335,  1349. 

7.  Property  appointed  by  a  testator's  or  unmanied  woman's  will  under  a 

faneral  power  whether  freehold :  Fleming  v.  Buchanan,  3  D.  M.  &  G.  976; 
orm  3,  sup,  p.  1665 ;  or  personal  estate :  Pardo  v.  Bingham,  6  Eq.  485 ; 
Jenney  v.  Andrews,  6  Mad.  264. 
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But  to  make  the  property  assets  at  all  the  power  must  be  actually  exer- 
cised: Holmes  v.  Coghili,  7  Ves.  499;  12  Vos.  206;  and  of  course  without 
valuable  consideration:  Towmhend  v.  TIV«c/Aa?w,  2  Ves.  1,  9,  10. 

Where  a  fund  is  limited  to  the  testatrix  absolutely  in  default  of  appointment 
by  her,  her  appointment  of  it  by  a  general  gift  of  residue  has  merely  the 
effect  of  including  it  in  her  genend  residuaiy  personalty :  Be  Hartley ^  WiUiaiM 
V.  Tl^.,  (1900)  1  Ch.  152. 

Property  appointed  by  a  married  woman  under  a  general  power  to  appoint 
by  will  only  has  been  held  not  to  be  assets  available  to  answer  her  engage- 
ments contracted  during  coverture :  Re  Hoper,  B.  v.  DoncasteVy  39  Ch.  D.  482 ; 
Be  Parkin,  Hill  v.  Schwarz,  (1892)  3  Ch.  510;  Vaughan  v.  Vanderstegen,  2 
Drew.  165;  Hobday  v.  Pfters,  28  Beav.  354;  Blatchford  v.  Woolley,  2  Dr.  & 
S.  204 ;  except  for  payment  of  creditors  to  whom  she  represented  she  was 
single:  Vaughan  v.  Vanderstegm,  2  Drew.  363,408;  and  see  Wainford  v. 
HeyU  20  Eq.  321.  But  in  other  cases,  both  where  the  power  to  appnoint  was 
by  deed  or  will,  and  where  it  was  by  will  only,  the  property  appointed  has 
been  held  to  be  assets :  London  Chart,  Bk.  of  Australia  v.  Lempriere,  L.  B.  4 
P.  C.  572,  694 ;  Mayd  v.  Field,  3  Oh.  D.  587 ;  Skinner  v.  Todd,  51  L.  J.  Ch. 
198 ;  Be  Harvey's  Estate,  Godfrey  v.  Harhen,  13  Ch.  D.  216 ;  Hodgson  v.  Wil- 
liamson, 15  Ch.  D.  87  ;  Hodges  v.  H,  20  Ch.  D.  749;  Be  Parkin,  sup,;  and 
see  De  Burgh  Lawson  v.  De  B,  L,,  41  Ch.  D.  568;  Lewin,  947  et  seq.,  and 
sup,  pp.  899—905. 

Now,  by  the  Married  Women's  Property  Act,  1882,  s.  4,  the  execution  of 
a  general  power  by  will  by  a  married  woman  is  to  have  the  effect  of  making 
the  property  appomted  liable  for  her  debts,  and  other  liabilities,  in  the  same 
manner  as  ner  separate  estate  is  made  liable  under  that  Act. 

The  section  extends  to  an  appointment  made  since  the  Act  bv  a  married 
woman  who  had  debts  and  liabilities  existing  at  the  date  of  the  Act,  and 
therefore  where  the  feme  in  whose  favour  a  protection  order  (as  to  the  effect 
of  which  V,  sup.  p.  936)  has  been  made  exercises  a  general  power  (created 
subsequently  to  the  order),  the  appointed  property  becomes  liable  for  debts 
or  liabilities  incurred  by  her  while  under  protection,  whether  before  or  ^Pter 
the  Act :  Be  Hughes,  Brandon  v.  H,  (1898)  1  Ch,  529,  C.  A. 

Bents  and  profits  of  realty  which  have  accrued  since  the  death  of  the 
testator  are  resorted  to  immediately  after  the  corpus  from  which  they  have 
arisen :  Davies  v.  Topp,  Form  2,  sup,  p.  1663 ;  Silk  v.  Pryme,  2  Col.  509,  9up, 
p.  1665 ;  and  see  Stronge  v.  Hawkes,  4  D.  &  J.  655 ;  and  other  cases,  inf. 
p.  1923. 

As  to  the  mode  of  calculating  the  value  of  debts  due  from  an  insolvent 
estate  where  a  contingency  happens  during  admon,  see  Be  Bridges,  Hill  v.  B,, 
M.  E.  17  Ch.  D.  342. 
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Where  the  order  in  which  assets  are  liable  to  pay  debts  has  been  disturbed 
by  creditors,  it  will  be  put  right  by  marshalling.  Thus  where  the  personalty 
has  been  exhausted  in  paying  debts,  pecuniary  legatees  (Surtees  v.  Parkin, 
19  Beav.  406),  or  annmtants  {Paterson  v.  ScoU,  1  D.  M.  «  G.  531),  with  no 
charge  on  th  i  realty  {Kerrison  v.  E.  Stradhroke,  Form  7,  sup,  p.  166«),  or 
specie  legatees  (BurtonY,  Pierpoint,2'P,  Wms.  81 ;  Tipping  y.  T.,  1  P.  Wms. 
730),  or  a  wife  claiming  her  bona  paraphernalia  (5.C.;,  are  entitled  to  have 
the  assets  marshalled  so  as  to  give  effect  to  their  rights  out  of  lands  devised 
in  trust  to  pay  debts  paterson  v.  Scott,  Form  1,  ^«|>*  P*  1663;  1  D.  M.  &  G. 
531),  or  lands  descended  {Davies  v.  Topp,  1  Bro.  0.  0.  525,  et  sup.  Form  2, 
p.  1663 ;  Hajihy  v.  Boberts,  Amb.  128 ;  Clifton  v.  Burt,  1  P.  Wms.  678 ;  and 
see  M'Acland  v.  Shaw,  2  Sc.  &  L.  544),  or  lands  charged  with  debts  {Surtee$ 
V.  Parkin,  19  Beav.  406;  Kerrison  v.  Stradbroke,  Form  7,  sup,  p.  1668; 
Bickard  v.  Barrett,  2  K.  &  J.  289),  so  far  as  the  personalty  has  l^n  applied 
to  pay  debts. 

On  the  other  hand,  pecuniary  legatees  cannot  marshal  assets  so  as  to  throw 
the  debts  on  realty  devised  without  being  charged :  Mirehouse  v.  Scaife,  2 
My.  &  C.  695,  708 ;  Tomkins  v.  Colthurst,  Form  9,  sup.  p.  1670 ;  although  tiie 
devisee  was  also  the  heir  of  a  testator  dying  before  the  Inheritance  Act, 
1833  (3  &  4  W.  IV.  c.  106) :  Biederman  v.  Seymour,  3  Beav.  368 ;  or  since : 
StHckland  v.  S,,  10  Sim.  374. 
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MABSHALLIKO  BETWEEN  LEGAL  AlO)  EQUITABLE  ASSETS. 

Tho  priority  of  specialty  debts  over  those  by  simple  contract  as  against 
legal  assets  having  oeen  abolished,  as  to  persons  dying  since  1  Jan.  1870,  by 
the  Admon  of  Estates  Act,  1869  (32  &  33  Y.  c.  46),  sup.  p.  1421,  the  distinctions 
between  legal  and  equitable  assets,  and  the  rules  as  to  marsJialling  between 
them,  are  of  far  less  importance  than  formerly ;  but  as  the  order  of  {)riority 
of  debts  holds  good  in  other  respects  as  to  legal  assets,  marshalHng  ^ml  still 
be  required  sometimes. 

The  rule  is,  that  where  judgment  or  other  creditors  have  received  part  of 
their  debts  in  priority  out  of  legal  assets,  they  are  not  allowed  to  receive  any- 
thing out  of  the  equitable  assets  without  bringing  into  hotchpot  what  they 
have  so  received  in  priority :  see  Davits  v.  jf'opp,  1  Bro.  0.  C.  525,  Form  2, 
sup,  pp.  1663, 1664,  and  sup,  p.  1672 ;  Chapman  v.  Esgar,  1  Sm.  &  G.  575 ; 
Haslewood  v.  Fopcy  3  P.  Wms.  323 ;  Deg  v.  i>.,  2  P.  Wms.  416;  but  see  Car 
y.  Countess  Burlington,  1  P.  Wms.  228,  contra. 

For  notes  as  to  what  assets  are  legal,  what  equitable,  «.  sup,  p.  1423. 


Section  XXX. — Beooupino. 

1 ,  Executors  to  stand  in  Creditors*  or  Legatees*  Place, 

Am)  if  it  shall  appear  that  any  of  the  Defts  liave  paid  any  of  the 
testator's  debts  [^i/so,  and  legacies],  they  are  to  stand  in  the  place  of 
such  creditors  [ifsOf  and  legatees],  as  they  have  so  paid,  and  to  receive 
a  satisfaction  for  what  they  have  so  paid  [^or  pro  tanto],  out  of  the 
testator's  estate,  in  like  manner  as  such  creditors  [f/*  so,  and  legatees] 
would  haye  been  entitled  to  do.  And  see  decree  in  Basset  y.  Percival^ 
1  Cox,  270—273. 

For  like  order  for  ezor  to  stand  in  the  place  of  legatees  paid  by  him,  see 
TrimUsUm  v.  Colt,  L.  0.,  9  July,  1749 ;  and  see  Irhy  y.  /.,  and  ouier  cases, 
sup,  p.  1425. 

2.  The  like — Inquiry  and  Declaration, 

"  An  inquiry  what  debts  of  the  testator  haye  been  paid  by  the  Deft 
out  of  her  own  moneys ;  Declare,  that  if  it  shall  appear"  &c.  [Form  1, 
gupjy^MadgettT,  M,^  V.-O.  M.,  12  June,  1875,  B.  1063. 

3.   Where  Executor  has  compounded^  to  he  recouped  actual  Amounts, 

An  inquiry  if  the  Deft  hath  purchased  from  any  of  the  creditors  of 
the  testator  or  compounded  with  any  of  them  for  their  debts,  and  what 
consideration  was  really  paid  or  given  or  allowed  by  the  Deft  for  such 
debts ;  And  Declare,  that  what  shall  appear  to  have  been  actually  ad- 
yanced,  paid,  or  allowed  by  the  Deft  for  such  debts  and  no  more,  is  to 
be  allowed  to  him  in  respect  thereof. — See  Davison  y.  Watson,  M.  B., 
4  March,  1807,  A.  1148;  Wheeler  y.  Williams,  L.  0.,  29  June,  1741, 
B.  409. 
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4.  Recouping  Realty  Amount  applied  for  payment  of  Debts. 

Tax  coBts — '^  And  Let  the  Petr,  the  Deft  B.,  out  of  the  sum  of 
received  by  him  in  respect  of  the  debt  due  to  the  testator's  estate  bj  C, 
as  in  the  petition  mentioned,  retain  and  pay  the  said  costs ;  And  it  ap- 
pearing thati  pursuant  to  the  said  order  dated  &c.y  the  testator's  real 
estate  (not  specifically  devised)  was  sold  for  the  purpose  of  paying  his 
debts,  and  that  out  of  the  proceeds  of  such  real  estate  a  sum  exceeding 
in  amount  the  said  sum  of  £ —  was  applied  for  that  purpose,  and  this 
Court  being  of  opinion  that  the  residue  of  the  said  sum  of  £ — ,  so  far 
as  the  same  will  extend,  ought  to  be  applied  to  recoup  the  said  real 
estate,  Let  the  Deft  B.  within  fourteen  days  from  the  date  of  filing  of 
the  Taxing  Master^  certificate  lodge  the  residue  (if  any)  of  the  said 
sum  of  £ — ,  the  amount  to  be  certified  by  the  Taxing  Master  in  Court, 
as  directed  in  the  Lodgment  and  Payment  Schedule  hereto." — ^And  it 
is  ordered  that  the  funds  to  be  lodged  as  aforesaid  be  dealt  with  as 
directed  in  the  said  schedule. 


Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice, 

Chancery  Division.        15th  day  of  December,  1900. 
Reeve  v.  Holland.     1900.    B.  139. 
Ledger  Credit  as  above.    Beal  estate. 

I. — Lodgment. 


Farticulazs  of  Tondi  to  be  lodged. 

Person  to  make  the 
Lodgment. 

Amounts. 

Monax. 

SeGuzities. 

Besidne  (if  any)  of  £        ,  after  retain- 
ing and  paying  oosta  as  in  the  order 
mentioned  (amount  to  be  certified  by 
taxing  master). 

The  Deft  B. 

£  «.  d. 

£  «.  d. 

II. — Payment, 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Farticnlaxs  of  FlttTments,  Tzansf ers,  or  other 

Payees,  Transferees,  or 
separate  accounts. 

Amounts. 

operations  ordered. 

Money. 

Secoxities. 

Invest    funds  to  be  lodg^  in  Kew 
Consols. 

Pay  interest  as  it  aoorues  on  such  New 
Consols  during  life  of  payee  or  until 
further  order. 

C.   of    &o.   {tenant  for 
life). 

£  «.   d. 

£    M,    d. 

For  like  order  before  S.  0.  F.  E.,  see  Lloyd  v.  Davtes,  M.  B.,  13  Nov.  1876, 
B.  2709, 
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Recouping. 
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For  order  for  recouping  personalty  from  realty,  see  Gibson  v.  Montford, 
L.  C.  25  June,  1750,  A.  583;  flf.  t\,  1  Ves.  485. 

For  inquiry  what  sums  in  trustees'  hands  arose  from  personalty  and  realty, 
see  BrookfieldY.  Bradley,  V.-C,  21  Deo.  1816,  A.  567. 


5.  Recouping  RmlUj  for  Timher  cut. 

**  And  it  appearing  by  the  Master's  certificate,  dated  &c.,  that  the 
Bum  of  £1,076,  the  produce  of  the  underwood  cut  on  the  real  estate  of 
the  testator,  was  received  by  the  Deft  W.,  and  was  by  him  mixed  up 
with  the  personal  estate  of  the  testator,  Let  an  inquiry  be  made 
whether  any  and  what  part  of  the  New  Consols,  hereinbefore  directed 
to  be  lodged  in  Court,  is  attributable  to  the  said  sum  of  £1,076,  and 
how  much  of  the  money  to  arise  by  the  sale  of  the  said  New  Consols 
in  the  payment  schedule  hereto  directed,  ought  to  be  applied  to 
recoup  the  said  real  estates  the  said  sum  of  £1,076,  and  the  accumula- 
tions thereof ;  And  Let  the  fund  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto." 

Payhbnt  Schedule. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  15  Dec.  1900. 

Reeve  Y.  Holland.     1900.     E.     139. 

Ledger  Credit,  as  above.    The  personal  estate  of  the  testator. 
Funds  in  Court.    New  Consols  £3,000. 


Purtaenlan  of  Payments.  Traiufen,  or  other 

Payees  and  Tranef  ereee  or 
separate  Accounts. 

Amounts. 

operataoDs  ordered. 

Money. 

Beouiities. 

Sell  New  Consols 

•  *  *  • 

£eeve  v.  Holland^  1900, 
B.  139. 

£   9.    d. 

•  • 

£ 
3,000 

Out  of  proceeds— 

Oanr  oyer  to  ledger  credit  in  second 
colonm  sum  to  be  certified  as  the 
amonnt  which  ought  to  be  applied 
to  recoup  the  real  estate  the  sum  of 
£1,076. 

For  similar  order  before  S.  0.  F.  B.,  see  Naylor  v.  Wetherell,  V.-C.  L. 
Cranworth,  25  July,  1851,  B.  1119. 


NOTES. 

Mortgage  money  in  Court  being  paid  by  mistake  to  creditors,  they  had 
to  recoup  pro  raid,  the  simple  contract  creditors  being  first  liable,  then  the 
Specialty  ;  and  the  balance  was  to  be  paid  by  the  solrs  who  had  the  conduct 
01  the  suit,  and  they  were  to  pay  costs  of  suit  to  recoup :  Todd  v.  Studhobne, 
3  K.  &  J.  325.  • 

Where  an  exor  by  advice  of  his  solr  paid  to  a  creditor  a  debt  which  the 
Court  had  declared  to  be  statute-barred,  the  exor,  solr  and  creditor  were 
held  liable  to  repay  the  money  to  the  estate:  Be  Midgley,  (1893)  3  Ch.  282, 
0.  A. 
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Whore  debtn  directed  to  be  paid  out  of  the  income  of  the  testator  b  estate, 
due  to  him  at  his  decease  and  afterwards  to  become  due,  were  actually  paid 
by  the  executrix  out  of  corpus,  she  could  not  be  made  to  recoup  the  amount 
out  of  her  life  interest  in  property'  specifically  bequeathed :  Jie  Great  ^  Baldock 
V.  Q,,  40  Ch.  D.  ^liiyper  Stirling,  J.,  following  Tewari  v.  Lawgon,  18  Eq. 
490. 

An  exor  may  recoup  himt^elf  as  against  the  person  to  whom  payments  have 
been  made  by  mistake  :  Jfill  v.  Walker,  4  K.  &  J.  166. 

As  to  legatees  &c.,  being  called  upon  to  refund  at  the  suit  of  creditors  or 
beneficiaries,  see  Sect.  XXYIII.,  sup.  p.  1657 ;  and  as  to  marshalling.  Sect. 
XXIX.,  sup.  p.  lG6.'i;  as  to  recouping  tenant  for  life  out  of  corpus,  inf. 
p.  1692 ;  and  as  to  making  solrs  liable  for  costs,  sup,  p.  1107. 


Section  XXXI. — ^Tbnant  fob  Lifb  of  Bbsidue. 

1.  Inquiries  as  to  clear  Residue y  and  Inresitnents  and  Dividends. 

1 — 4.  Accouirrs  of  personal  estate,  debts,  funeral  expenses,  and 
legacies, — Personal  estate  to  be  applied  in  a  due  course  of  admon : — ; 
"  And  Let  the  following  &c. — 5.  An  inquiry  what  was  the  clear  residue 
of  the  testatrix's  personal  estate  at  her  death,  and  what  was  the 
amount  of  such  clear  residue,  together  with  the  interest  arising  or 
produced  therefrom,  at  the  end  of  twelve  months  from  her  death; 
6.  An  inquiry  what  part  or  parts  of  the  personal  estate  of  the  testatrix 
hath  or  have  since  her  death  produced  any,  and  what,  interest,  and 
what  sum  or  sums  of  money  hath  or  haye  been  paid  to  or  retained  by 
n.  &o.,  as  such  tenants  for  life  as  in  the  will  mentioned,  in  respect  of 
such  interest ;  7.  An  inquiry  whether  the  clear  residue  of  the  personal 
estate  of  the  testatrix,  or  any  and  what  part  thereof,  and  at  what  time, 
did  not  or  does  not  consist  of  consols ;  8.  An  inquiry  what  dividends 
would  have  arisen  or  been  produced  yearly  if  such  dear  residue  or 
part  thereof  (as  the  case  may  be),  or  the  money  arising  therefrom, 
together  with  the  interest  arising  or  produced  from  such  dear  residae 
during  the  twelve  months  next  after  the  death  of  the  testatrix,  or  the 
money  arising  from  such  interest,  had  been  duly  invested  in  consols 
&c.,  at  the  end  of  twelve  months  next  after  the  death  of  the  testatrix, 
and  the  total  amount  of  such  yearly  dividends,  for  a  period  equal  to 
that  since  her  death.''  Adjourn  &c. — See  Holland  v.  H.y  Y.-C.  E.,  22 
June,  1844,  A.  1479 ;  S,  C,  on  further  consideration.  Form  4,  inf. 
p.  1680. 

For  decree  declaring,  with  regard  to  the  earnings  of  testator's  ships  and 
the  income  of  his  shai*e  debentures  and  other  securities  as  between  the 
tenants  for  life  of  the  residue  and  the  person  entitled  in  remainder  as 
follows: — 1.  That  a  value  ought  to  be  put  upon  the  ships  as  at  the  death 
of  the  testator,  and  that  the  tenants  for  life  were  entitled  to  41.  p.  c.  per  ann. 
(now  3  p.  c,  see  Wentworih  v.  jr.,  (1900)  A.  C.  163;  Wyman  v.  Paterson, 
(1900)  A.  C.  271,  H.  L.)  on  the  amount  of  such  value  from  the  day  of  the 


I 
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death  of  the  testator,  and  tlie  residue  of  the  profits  ought  to  be  invested  and 
form  part  of  the  testator's  estate.  2.  That  the  tenants  for  life  were  entitled 
to  the  income  actually  arising  from  th^)  securities  authorized  as  investments. 
3.  That,  as  to  the  several  securities  of  the  testator  not  authorized  as  invest- 
ments, the  tenants  for  life  were  entitled,  as  from  the  day  of  the  testator's 
death,  to  the  interest  of  so  much  consols  as  the  amount  that  would  have  been 
realized  by  a  conversion  thereof  at  the  end  of  the  year  after  the  death  of  the 
testator  would  have  purchased  at  the  end  of  the  year. — Costs  of  all  parties 
out  of  the  estate.— See  Brown  v.  Gellntly,  6  Aug.  'l867,  A.  2430,  2  Ch.  759 ; 
followed  in  Porter  v.  Baddelei/^  6  Ch.  D.  542. 

For  a  declaration  that  the  tenant  for  life  was  not  entitled  to  receive  the 
income  of  the  unauthorized  retained  invostments,  and  that  such  investments 
must  be  valued  as  at  the  end  of  a  year  from  the  testator's  death,  and  that,  as 
to  the  past,  interest  at  the  rate  of  4  p.  c.  on  that  value  ought  to  be  allowed 
to  the  tenant  for  life,  but  as  to  the  future  at  the  rate  of  3  p.  c,  see  In  re 
Lynch-BlosMy  Richards  v.  Z.,  W.  N.  (99)  27. 


2.  The  Like—Tico  Testators— Eight  of  Temnt  for  Life- 
Contingent  Legacies, 

1.  ''An  inquiiy  what  amount  of  capital  was  required  for  payment 
of  the  funeral  and  testamentary  expenses,  debts,  and  legacies  of  the 
testator  F.,  including  all  income  for  one  year  on  the  amount  of  capital 
to  be  ascertained  as  necessary  for  such  payment." — 2.  Like  inquiry  as 
to  testator  W.,  ''  but  not  including  the  three  contingent  legacies  in  the 
said  certificate  mentioned ;  Declare,  that  surplus  capital  of  the  estate 
of  the  testator  F.,  after  deducting  the  amount  of  capital  required  for 
payment  of  his  funeral  and  testamentary  expenses,  debts,  and  legacies, 
when  ascertained  under  the  said  inquiry  No.  1,  is  capital  of  the 
testator  W.'s  estate ;  Declare,  as  to  the  surplus  capital  of  the  testator 
W.'s  estate  remaining  after  deducting  the  amount  required  for  the 
payment  of  his  funeral  and  testamentary  expenses  &c.,  when  ascer* 
tained  under  the  said  inquiry  No.  2,  including  in  such  estate  the 
capital  coming  from  the  estate  of  the  testator  F.,  the  Deft  J.  as 
tenant  for  life  is  entitled  to  the  income  of  such  surplus  capital  from 
the  death  of  the  testator  W.,  such  surplus  capital,  so  far  as  it  is  not 
in  a  state  of  actual  inyestment,  to  be  taken  as  invested  in  Consols 
at  the  death  of  the  testator  W. ;  Declare,  that  the  Deft  J.,  as 
tenant  for  life,  is  entitled  to  the  income  arising  from  so  much  of 
the  testator  W.'s  residuary  estate  as  may  be  set  apart  for  payment 
of  the  said  contingent  legacies  of  &c. ;  And  Let  the  following  &c., 
an  account  of  what  is  due  to  the  Deft  J.,  as  such  tenant  for  life 
as  aforesaid ;  and  on  taking  such  account  regard  is  to  be  had  to 
the  payments  mentioned  in  the  said  certificate  as  haying  been  made 
to  him  by  the  Fits  on  account  of  his  life  interest  in  the  residue  of 
the  testator  W.'s  estate,  and  also  to  any  other  payments  which  shall 
have  been  made  by  them  to  him  as  such  tenant  for  life ;  And  Let 
the  Fits  A.  and  B.  pay  to  the  Deft  J.  the  amount  which  shall  be 
so  certified  to  be  due  to  him." — Tax  and  pay  costs. — Continue 
accounts. — ^Adjourn  &c,^AUhu4en  v.  WhitteU,  V.-C.  W.,  28  June, 
1867,  A.. 2 168;  4  Eq.  295.     For  order  on  further  consideration,  see 
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8.  C,  17  July,  1869,  A.  2503  ;  and  see,  as  to  the  fund  set  apart  for  con- 
tingency, Re  Whitehead,  Peacock  v.  Lewis,  (1894)  1  Ch.  678,  following 
Cranley  y,  Dixon,  23  Bear.  512. 


3.  Inquiry  as  to  Capital  nuffici^nty  icith  the  First  Yearns  Incotne 

thereof y  to  pay  Debts,  8fe, 

6.  "  Ax  inquiry  what  amount  of  capital,  with  the  income  for  one 
year  on  the  amount  of  such  capital,  was  required  for  the  payment  of 
the  funeral  and  testamentary  expenses,  debts,  and  legacies  of  the 
testatrix,  including  interest  for  one  year  on  the  legacies  bearing 
interest;  And  Declare  that  such  capital  and  income  are  properly 
applicable  for  the  payment  of  such  funeral  and  testamentary  expenses, 
debts,  and  legacies  of  the  testatrix,  and  that  the  surplus  of  the 
capital  forms  the  residue  of  the  capital  of  the  testatrix's  estate." — 
Amounts  of  such  surplus,  capital,  and  income  respectively  to  be 
certified.— ^tifem  v.  Butler,  V.-C.  S.,  12  June,  1868,  A.  1943 ;  and  see 
Lambert  v.  Z.,  V.-C.  B.,  17  Nov.  1870,  B.  2869 ;  S.  C,  16  Eq.  320, 
et  inf  p.  1690, 


4.  Further  Order — Rights  declared — Children  and  Descendants  to 
take  per  stirpes — Recouping  Tenants  for  Life — Costs — Payment 
of  Income. 

'^  Declare,  that  under  the  will  of  the  testatrix  &c.,  H.  &c.,  became 
find  were  upon  the  death  of  the  testatrix  joint  tenants  for  life  of  the 
clear  residue  of  the  personal  estate  of  the  testatrix ;  And  that  upon  the 
death  of  the  survivor  of  the  said  H.  &c.  such  residue  is  divisible  be- 
tween the  children  of  J.  H.  &c.  or  their  descendants,  such  diildren  or 
descendants  to  take  only  ^^  stirpes  and  not  per  capita ;  And  it  appear- 
ing by  the  said  (certificate),  dated  &c.,  that  the  testatrix  died  on  &c., 
and  that  the  sum  of  £365  would  have  been  the  amount  of  the  divi- 
dends arising  from  the  clear  residue  of  her  estate  for  the  period 
between  her  death  and  the  date  of  such  certificate,  if  such  residue  had 
been  invested  in  the  purchase  of  consols ;  And  it  also  appearing  by  the 
said  (certificate)  that  the  several  sums  of  money  therein  particularly 
mentioned,  and  amounting  to  the  sum  of  £83,  were  paid  to  or  retained 
by  the  said  H.  &c.  out  of  such  clear  residue  in  respect  of  such  their  life 
interests  as  aforesaid,  Declare,  that  the  said  sum  of  £365  was,  and  that 
the  difference  between  that  sum  and  the  said  sum  of  £83  is,  payable 
out  of  such  residue  to  the  said  H.  &c.,  or  in  case  of  their  death,  to 
their  leg^l  pers.  represves  respectively,  in  respect  of  such  their  life 
interests  as  aforesaid;  And  all  parties  by  their  counsel  respectively 
admitting  that  the  £2,306  consols  in  Court  &c.  is  the  present  dear 
residue  of  the  testatrix's  personal  estate ;  And  it  appearing  by  the 
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said  (certificate)  tHat  all  the  tenants  for  life  are  dead  except  the  Pit, 
and  that  their  represves  are  parties  to  this  action '' ;  Let  by  consent 
BO  much  of  the  said  £2,306  consols  as  will  raise  £282,  the  difference 
between  the  sums  of  £365  and  £83,  be  sold  as  directed  in  the  schedule 
hereto,  and  that  the  said  £282  be  paid  to  the  Fit  and  such  represves 
in  the  proportions  in  the  said  schedule  mentioned  in  respect  of  such 
life  interests  of  the  said  tenants  for  life  under  the  said  will  as  afore- 
said ;  And  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the 
said  schedule. — ^Tax  costs  of  all  parties  as  between  solr  and  client, 
and  exors'  costs,  charges,  and  expenses. — Liberty  to  apply. 


Payment  Schedule. 

Li  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order, 

Holland  y.  Holland. 
Ledger  Credit,  as  above. 

Funds  in  Court.     £2,306  Consols. 

£33  Cash. 


-,  18-. 


Farticulara  of  PAym^nts, 
TntDsf  en,  or  other 
operetioua  ordered. 


Sell  sufficient  Consols  to 
raise  £282,  and  costs 
to  be  taxed  under  this 
order. 

Out  of  proceeds — 

Pay  such  costs. 

Pay 

Pay 

Pay 

Pay  interest  on  Consols 
or  residue  thereof  dur- 
ing life  of  payee  or 
farther  order. 

Pay  cash    


Fftjrees  and  Transferees  or 

Amounts. 

separate  Account?. 

Money. 

Secorities. 

1 

PltH 

A.  B.  of  &c.,  legal  pers. 

represve  of  A.,  deceased. 
C.  D.  of  &C.J  legal  pers. 

represve  of  B.,  deceased. 
Pit  H.  [tenant  for  Hft.] 

The  same    ,,,,,,  m  • 

£    «.    d, 

[Insert  proportion 

o/£282.] 
[Thetattte.] 

[T/ie  same.'] 
£33. 

£  «.  d. 

—See  Holland  v.  /T.,  V.-C.  E.,  13  Nov.  1846,  A.  85;  S.  C,  Form  1, 
sup,  p.  1678. 

This  order  has  been  redrawn  to  suit  S.  0.  F.  E. 

For  order  to  pay  incomo  of  further  funds  to  be  paid  in  to  tenant  for  life, 
see  Re  Chamht^rlain,  22  Beav.  287. 

For  declaration  as  to  right  of  tenant  for  life  to  income  of  residue  by  will 
directed  to  be  converted,  see  La  Terriere  v.  Buhner,  2  Sim.  22 ;  but  see  Wrey 
V.  Smith,  14  Sim.  202. 
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6.  Tenant  for  Life  of  Residue  declared  not  entitled  to  Enjoytnent  in 
Specie  and  Conversion  of  Leaseholds  at  end  of  Tear. 

Declare  that  the  Defts  F.  O.,  M.  B.,  H.  B.,  and  C.  A.  B.  B.  are 
not  entitled  during  the  life  of  G.  W.  T.  O.  to  the  whole  of  the  rents 
and  profits  received  from  the  leasehold  hereditaments  forming  part  of 
the  testator's  residuary  estate,  but  are  only  entitled  annually  to  a  sum 
equal  to  the  dividends  which  would  be  produced  if  the  said  leasehold 
hereditaments  had  been  sold  at  the  expiration  of  one  year  from  the 
testator's  death  and  invested  in  New  Consols. — Direct  an  inquiry  what 
sum  would  have  been  produced  by  a  sale  of  the  said  leasehold  here- 
ditaments at  the  expiration  of  one  year  from  the  testator's  death,  and 
what  income  would  have  been  produced  if  such  sum  had  been  in  due 
course  invested  in  New  Consols. — The  costs  of  all  parties  of  the  appli- 
cation and  of  the  said  inquiiy  to  be  taxed  as  between  solr  and  client, 
to  be  paid  out  of  the  testator's  estate. — See  Re  Qamt^  G.  v.  Fotmy, 
Stirling,  J.,  8  Ap.  1897,  A.  1737 ;  (1897)  1  Ch.  881. 


6.  Declaration  that  Testator  intended  Property  to  be  enjoyed  in  Specie^ 

and  that  a  Revermn  ought  not  to  be  sold. 

Declare  that,  according  to  the  true  construction  of  the  will  and 
codicil  of  the  testator  J.  B.  deceased,  the  testator  intended  that  his 
widow  the  Deft  C.  G.  B.  should  enjoy  in  specie  the  estate  given  to  her 
by  the  said  will,  and  that  the  reversionary  interest  of  the  testator 
referred  to  in  paragraph  —  of  the  Pit's  statement  of  claim  ought  not, 
under  the  trusts  of  the  said  will  and  codicil,  to  be  sold. — See  Re  Bland, 
Miller  v.  B.,  Stirling,  J.,  5  July,  1899,  A.  2686;  (1899)  2  Ch.  335. 

For  declaration  of  liability  for  default,  and  inquiries  as  to  the  values  of 
funde  and  stocks,  and  other  property  in  money,  and  3^.  p.  c.  Anns  at  stated 
periods,  and  at  the  times  when  they  should  nave  been  converted  under  a 
previous  decree,  and  of  a  lease  for  tithes,  and  as  to  its  non-renewal,  and  as 
to  the  excess  of  income  received  by  the  tenants  for  life  where  the  funds  were 
to  be  invested  in  land,  see  Soicerhy  v.  CJayUm,  3  Ha.  435. 

For  inquiry  if  deceased  tenant  for  life  was  overpaid,  or  anything  due  to  her 
estate,  see  Howe  v.  E,  Dartviouth,  M. E.,  30  March,  1797,  A.  385 ;  7  Ves.  137; 
L.  C.  Eq.  68. 

For  inquiries  as  to  some  continuing  investments,  whether  they  were  proper 
under  the  will,  and  direction  to  convert  others,  and  to  state  the  value  of 
various  investments  at  the  testator's  decease,  and  a  year  after,  and  what 
should  be  done  as  to  some,  and  for  payments  to  tenant  for  life  on  account, 
see  Caldecott  v.  C.  1  Y.  &  0.  C.  324,  737. 

And  as  to  leaseholds  and  copyholds,  and  allowance  of  intei'est  to  tenant  for 
life,  see  Oibaon  v.  Boitt  WaJktr  v.  Shore^  lb,  320,  n.,  321,  n. ;  in  the  latter  case 
the  funds  were  to  be  invested  in  land. 

For  declaration  that  the  tenant  for  life  was  entitled  to  interest  at  47.  p.  c. 
from  the  testator's  decease,  out  of  or  in  respect  of  the  interest  of  securities, 
converted,  or  to  be  converted,  taking  their  value,  where  unsold,  a  year  after 
testator's  decease,  and  direction  to  pay  him  the  interest  of  securities  not  con- 
verted, he  underiaking  to  refund  ii  called  on,  and  the  interest  of  securities 
then  or  to  be  duly  invested,  feo  Caldecott  v.  C\,  1  Y.  &  C.  C.  738;  and  as  to 
allowances  to  the  tenant  for  hfe  in  respect  of  interest  or  dividends,  see  Suiher' 
land  V.  Cookef  1  Col.  503 ;  and  see  Taylor  v.  Clark,  1  Ha,  168  et  9€q, 
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For  Older  apportioning  a  charge  on  stock  between  life  interest  and  rever- 
sion, see  Bristed  v.  Wilkins,  3  Ha.  240, 

For  declaration  as  to  right  to  rents  for  a  period,  and  to  the  use  of  articles 
except  those  of  which  the  uro  is  the  consumption,  and  to  the  interest  of  the 
produce  of  such  as  were  sold,  and  as  to  the  absolute  right  to  those  the  use  of 
"which  is  the  consumption,  and  as  to  ready  money  in  the  house,  and  English 
and  foreign  funds,  see  Montreaor  v.  M,^  1  Col.  703. 

For  inquiry  as  to  sums  expended  in  keeping  up  policies  of  assurance,  and 
how  much  thereof  was  to  be  attributed  to  capital  and  how  much  to  income, 
see  Huggins  v.  Roh'nson,  V.-O.  B.,  6  Nov.  1868,  A.  2954. 


7.  Inquiry  as  to  InveafmentSy  and  if  in  Consolsy  and  as  to  Dividends, 

''  An  inquiry  what,  at  the  expiration  of  one  year  after  the  death  of 
the  testator,  was  the  value  of  the  leasehold  property  not  specifically 
bequeathed,  and  all  other  the  personal  estate  of  the  testator  not  speci- 
fically bequeathed,  and  not  at  the  time  of  his  death  invested  in  consols ; 
And  what  amount  of  such  anns  would  have  been  purchased,  at  that 
time,  if  a  sum  equal  in  value  to  the  said  leasehold  property  and  per- 
sonal estate  had  been  then  invested  in  the  purchase  of  consols ;  And 
what  would  have  been  the  amount  of  dividends  that  would  have 
accrued  in  one  year  on  such  anns  if  purchased  as  aforesaid;  And 
what  would  have  been  the  total  amount  of  dividends  which  would 
have  accrued  on  such  consols,  if  purchased  as  aforesaid,  from  the 
death  of  the  testator  down  to  the  date  of  the  Master's  certificate, 
to  be  made  in  pursuance  of  this  order." — Added  to  decree  on  the  re- 
hearing.— Morgan  v.  Jf.,  M.  E.,  7  June,  1851,  B.  983 ;  14  Beav.  72; 
for  the  original  decree,  see  8,  C,  1837,  B.  984. 


8.  Inquiries  as  to  Application  of  Corpus  and  Income  of  Testator*s 
Personalty  and  Realty^  to  pay  Debts  and  Interest^  as  bettceen 
Tenant  for  Life  and  Remainderman. 

Let  the  following  &c. : — 1.  An  inquiry  what  were  the  particulars 
and  amount  of  the  personal  estate  of  the  testator  8.  realized  subse- 
quent to  the  16  January,  1843,  being  the  date  of  the  bankruptcy  of 
the  firm  of  P.  {tip  to  which  time  the  interest  had  been  kept  down) ;  2.  An 
inquiry  when  such  personal  estate,  and  every  part  thereof,  was 
realized  and  made  available,  and  how  much  thereof  consisted  of 
capital,  and  how  much  of  interest,  dividends,  or  annual  produce 
aoGrned  or  arisen  thereon  subsequent  to  the  said  16  January,  1843,  and 
how  much  thereof  is  applicable  in  case  of  the  deficiency  of  real  estates 
of  the  testator  in  respect  of  the  debts  charged  thereon  by  his  will ; 
3.  An  inquiry  what  amount  of  debts  of  the  testator  remained  unpaid 
on  the  said  16  January,  1843,  and  what  amount  of  interest  accrued 
thereon  from  and  after  that  day ;  and  also  what  is  the  amount  of  the 
costs,  and  costs,  charges,  and  expenses,  if  any,  incurred  in  this  cause, 
or  anywise  in  relation  to  the  said  testator's  estate,  and  already  paid; 
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and  whetJier  such  costs  &c.,  if  any,  relate  to  the  capital  of  tHe  testator*8 
estate,  or  to  the  management  and  receipt  of  rents  and  income  of  his 
real  estates ;  4.  An  inquiry  how  much  of  the  said  debts,  and  interest 
and  costs  &c.,  if  any,  were  paid  out  of  the  testator's  said  personal 
estate ;  5.  An  inquiiy  how  much  of  such  part  of  the  said  personal 
estate  as  consisted  of  capital  has  been  applied  in  discharge  of  the 
principal  of  the  said  debts,  and  in  payment  of  the  said  costs  &c.,  if  any, 
relating  to  capital,  and  how  much  in  payment  of  interest  accrued  on  the 
said  debts  since  the  said  16  January,  1848,  and  in  payment  of  costs  &c. 
relating  to  rents  and  income,  and  how  much  of  such  part  of  the  said 
personal  estate  as  consisted  of  interest,  diyidends,  or  annual  produce, 
and  of  the  accumulations  thereof,  has  been  applied  in  payment  of  the 
principal  of  the  said  debts,  and  in  payment  of  the  said  costs  &g., 
relating  to  capital,  and  how  much  in  payment  of  interest  accrued  as 
aforesaid  on  the  said  debts  and  costs  &c.,  relating  to  rents   and 
income ;  6.  An  inquiry  how  much  of  the  principal  of  the  said  debts, 
and  how  much  of  the  said  costs  &c.,  relating  to  capital,  would  remain 
due,  if  capital  only  of  the  personal  estate  had  been  applied  in  or 
towards  payments  of  the  said  debts  and  costs  &c.,  relating  to  capital,  so 
far  as  the  same  will  extend;    and  also  how  much  of  the  interest 
accrued  as  aforesaid  on  the  said  debts,  and  of  so  much  of  the  said 
costs  &c.,  relating  to  rents  and  income  as  aforesaid,  would  remain  due 
if  the  interest,  dividends,  and  annual  produce,  and  accumulations  thereof 
only  had  been  applied  in  or  towards  payment  of  the  interest  accrued 
as  aforesaid  on  the  said  debts  and  of  the  costs  &c.,  relating  to  rents 
and  income  as  aforesaid  ;  And  it  appearing  that  part  of  the  legacies  of 
£10,000  each,  and  some  interest  thereon  (the  whole  of  which  by  the 
decree  dated  &c.,  are  declared  charged  exclusively  on  the  real  estate  of 
the  testator)  have  been  paid  out  of  his  personal  estate,  Let  the  fol- 
lowing &c. :  7.  An  inquiry  how  much  of  such  part  of  the  personal 
estate  as  consisted  of  capital  has  been  applied  in  discharge  of  the 
principal  of  the  said  legacies,  and  how  much  in  payment  of  interest 
accrued  thereon  since  the  said  16  January,  1843  ;  8.  An  inquiiy  what 
sum  has  been  raised  since  the  said  16  January,  1843,  by  sale  of  the 
testator's  real  estates,  and  what  is  the  net  sum  which  has  arisen  since 
the  same  date  from  the  rents  and  profits  of  the  real  estates,  and  from 
interest,  or  accumiQations  of  interest  on  such  rents  and  profits,  or  on 
the  purchase-moneys  of  the  real  estates,  and  from  the  dividends  or 
interest  of  the  stock  in  which  the  same  may  have  been  invested ;  9.  An 
inquiry  how  much  of  such  part  of  the  proceeds  of  the  sale  of  the  real 
estate  as  consisted  of  capital  has  been  applied  in  discharge  of  the 
principal  of  the  testator's  debts,  and  in  payment  of  the  said  costs  &c.y 
as  aforesaid,  relating  to  capital,  and  how  much  in  payment  of  interest 
on  the  said  debts  and  costs  &c.,  relating  fo  rent€  and  income,  and  how 
much  of  the  rents  and  profits,  and  interest  and  diridends,  or  accumu- 
lations of  interest  and  dividends  as  aforesaid,  has  been  applied  in  pay- 
ment of  the  principed  of  the  said  debts,  and  the  said  costs  &c.,  if  any, 
relating  to  capital,  and  how  much  in  payment  of  interest  on  the  said 
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debts  and  costs  Ac,  relating  to  rents  and  income  as  aforesaid ;  10.  An 
inquiry  how  much  of  the  principal  of  the  said  debts,  and  how  much  of 
the  said  costs  &c.,  relating  to  capital,  would  remain  due  if  the  capital 
only  of  the  proceeds  of  the  said  sales  had  been  applied  in  payment  of 
the  said  debts  and  costs  &c.,  relating  to  capital,  so  far  as  the  same 
would  extend,  and  also  how  much  of  the  interest  of  the  said  debts  and 
costs  &c.,  relating  to  rents  and  income  would  remain  due  if  the  net 
rents  and  profits,  and  interest  and  dividends,  and  accumulations  of 
interest  and  dividends,  as  aforesaid,  only  had  been  applied  in  payment 
of  the  interest  of  the  said  debts  and  costs  &c.,  if  any,  relating  to  rents 
and  income  as  aforesaid.— Adjourn. — Shore  v.  ^.,  V.-C.  K.,  27  Jan. 
1857,  B.  581  ;  S,  C,  4  Drew.  219,  501. 


9.  Inquiries  as  to  PaymentSy  and  Investment  in  the  Fimdsy  and 

Dividends^  actual  or  possible, 

TTsTJAii  accounts  of  personal  estate ; — ^'  And  if  it  shall  appear  that 
any  of  the  testator's  debts  or  legacies  have  been  paid,  an  inquiry  what 
has  been  paid  for  principal,  and  what  for  interest  thereof  respectively, 
and  when  such  payments  respectively  were  made,  and  what  was  the 
clear  residue  of  the  testator's  personal  estate  at  his  death ;  An  inquiry 
what  part  of  the  testator's  personal  estate  hath  from  time  to  time  since 
his  death  produced  interest  or  dividends,  and  the  amount  of  such 
interest  or  dividends,  and  what  sums  of  money  received  for  interest 
and  dividends  accrued  upon  or  from  any  part  of  the  testator's  estate 
have  been  laid  out  at  interest,  or  in  the  funds ;  and  the  amoimt  of  the 
interest  and  produce  of  the  sums  of  money  received  and  laid  out  as 
last  mentioned ;  and  in  what  securities  or  funds  such  sums  of  money, 
and  the  produce  thereof,  are  now  invested,  and  have  from  time  to 
time  been  invested ;  and  what  part  of  the  testator's  estate  was  invested 
in  the  funds  at  the  time  of  his  death,  or  hath  been  invested  therein  by 
his  exors,  or  either  of  them,  since  that  time,  distinguishing  in  what 
funds  such  investments  respectively  were  or  have  been  made ;  And  if 
any  parts  of  such  funds  did  not  or  do  not  consist  of  consols,  an  inquiry 
what  dividends  would  have  arisen  and  have  accrued  if  such  of  the  said 
funds,  not  being  consols,  as  were  purchased  before  the  death  of  the 
testator  had  been  sold,  and  the  money  arising  thereby  had  been  laid 
out  in  the  purchase  of  consols  at  the  death  of  the  testator ;  and  also 
what  dividends  the  same  would  have  produced  if  so  sold  and  laid  out 
at  the  end  of  twelve  months  after  the  death  of  the  testator ;  and  also 
what  dividends  woiQd  have  been  produced  from  such  funds  not  con- 
sisting of  consols  purchased  since  the  death  of  the  testator  if  the 
moneys  wherewith  the  same  were  purchased  respectively  had,  at  the 
time  or  times  of  such  respective  purchases,  been  laid  out  in  such  consols, 
and  not  in  such  other  funds ;  And  an  inquiry  what  sums  of  money 
have  been  paid  to  W.  &c.,  to  whom  the  interest  of  the  clear  residue  of 
the  testator's  estate  was  given  for  their  lives  and  the  life  and  lives  of 
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the  suirivors  and  sorviyor  of  them,  on  account  of  sucli  intereflt." — 
Adjourn  &c.— See  Smith  v.  Wilkinson,  L.  C,  9  Feb.  1798,  B.  863. 

For  order  (where  large  sums  of  money  had  been  paid  a  few  years  after  the 
testator's  death  out  of  his  estate  in  compromise  of  an  alleged  breach  of  trust) 
that  on  the  footing  that  each  of  such  sums  was  composed  of  a  principal  debt 
due  when  the  claim  originated,  and  of  interest  thereon,  to  the  teetator^s 
death,  at  £5  p.  c.  per  ann.,  and  of  interest  on  such  principal  and  interest 
from  the  death  to  tne  time  of  payment,  the  several  amounts  of  such  principal 
debts  and  interest  should  be  ascertained,  and  the  interest  until  tJie  death 
diarged  against  the  corpus,  and  the  subsequent  interest  against  income,  see 
Maclaren  v.  Stainton,  11  Eq.  388,  389. 


10.  Profits  of  Business  declared  to  be  Income. 

Declabe  that,  according  to  the  true  construction  of  the  will  of  the 
testator  0.,  the  profits  of  the  business  of  a  wholesale  provision  mer- 
chant, formerly  belonging  to  the  testator,  which  accrued  whilst  such 
business  was  carried  on  by  his  exors  and  trustees,  namely,  from  &c.  to 
&c.,  after  payment  thereout  of  all  expenses,  are  income,  and  that  the 
same  ought  to  be  paid  to  the  tenant  for  life. — Costs  to  be  paid  out  of 
testator's  estate. — Be  Chancellor,  C.  y.  Brown  (C.  A.),  21  Feb.  1884, 
A.  253 ;  S.  C,  20  Ch.  D.  42,  C.  A. 


11.  Apportionment  between  Tenant  for  Life  and  Remainderman — 
Money  recovered  on  insufficient  Mortgage  Security. 

Declare  that  the  residue  of  the  said  sum  of  three  thousand  six  hun- 
dred and  sixty-nine  pounds  fourteen  shillings  in  the  order  dated  &c. 
mentioned  ought  to  be  apportioned  between  capital  and  income  in  the 
proportion  that  the  interest  on  the  principal  sum  of  three  thousand 
fiye  hundred  pounds  calculated  at  the  rate  of  fiye  poimds  fiye  shil- 
lings and  ninepence  p.  c.  per  ann.,  being  the  rat«  made  payable  by 
the  mortgage  of  the  —  day  of  — ,  from  the  —  day  of  —  to  the 
—  day  of  — ,  bears  to  the  principal  sum  of  three  thousand  five  hundred 
pounds ;  And  that  the  Deft  £.  E.  S.  is  entitled  to  so  much  of  the  residue 
of  the  said  sum  of  three  thousand  six  hundred  and  sixty-nine  pounds 
fourteen  shillings  as  shall  imder  the  apportionment  aforesaid  be  ap- 
portioned to  income,  and  that  the  balance  of  the  said  residue  forms 
part  of  the  capital  of  the  testator's  estate. — See  Be  Huhbuck,  Hart  y. 
Stone,  C.  A.,  4  Feb.  1896,  A.  659  ;  (1896)  1  Ch.  754,  C.  A. 


NOTES. 
CONYEBSION  AS  BETWEEN  TENANT  FOB  LIFE  AND  BEMAINDEBICAN. 

Wasting  Property, "] — "When  property  of  a  wasting  nature,  such  as  short 
leases,  is  given  to  several  persons  m  succession,  it  must  be  converted  for  the 
benefit  and  security  of  the  remainderman ;  and  in  like  manner  reversions  are 
to  be  sold  that  the  tenant  for  life  may  have  the  benefit  of  them :  Dimes  v. 
Scott,  4  Buss.  200;  Howey,  L.  Dartmouth,  7  Yes.  137, 148;  2L.  Ca.  £q. 
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2»6,  309;  Pickering  v.  P.,  4  My.  &  0.  489,  498 ;  Tidcner  v.  Old,  18  Eq.  422 ; 
Porter  v.  Baddeley,  5  Ch.  D.  542;  BowUs  y.  Behb,  (1900)  2  Ch.  107,  0.  A. 

This  rule  doee  not  proceed  upon  conversion  being  dennitely  intended,  but 
on  the  intent  of  enjoyment  in  succession :  Cafe  v.  Beiit,  6  Ha.  34 ;  Morgan  v. 
Jlf.,  14  Beav.  72,  85 ;  Jebb  v.  Tugwdl,  20  Beav.  84 ;  and  it  may  of  course 
be  excluded  by  the  testator's  expression  of  a  contrary  intent,  e.g.,  where  a 
special  power  is  giyen  to  retain  existing  investments:  Graif  v.  Siggers,  16 
Ch.  D.  74 ;  or,  in  the  case  of  reversionary  property,  a  discretionary  power  of 
sale:  He  Pitcairn,  Brandreth  v.  Colvin,  (1896)  2  Ch.  199;  and  for  other 
instances,  see  Alcock  v.  Sloper,  2  My.  &  K.  699 ;  Collins  v.  C,  lb.  703 ; 
Bethune  v.  Kennedy,  1  My.  &  0.  114 ;  Blajin  v.  Bell,  2  D.  M.  &  G.  775  ;  5 
D.  &  S.  658 ;  Holgate  v.  Jennings,  24  Beav.  623 ;  Lean  v.  L.,  23  W.  B.  484 ; 
Craig  v.  Wheeler,  8  W.  E.  172 ;  29  L.  J.  Ch.  374 ;  TVilday  v.  Sandys,  7  Eq. 
455;  Thursby  v.  T.,  19  Eq.  395;  Re  Thomas,  Wood  v.  2\,  (1891)  3  Ch.  482. 

The  rule  does  not  apply  where  neither  fund  nor  parties  are  within  the 
jurisdiction  at  testator's  decease,  but  does  when  they  come  within :  Holland 
T.  Hughes,  16  Ves.  Ill ;  3  Mer.  685. 

The  rule  is  not  generally  applicable  to  an  absolute  gift  subject  to  an 
executory  limitation  over,  especially  where  the  form  of  the  gift  shows  an 
intention  that  the  property  should  be  enjoyed  in  specie :  Re  Bland,  Miller  v« 
B.,  (1899)  2  Ch.  336;  Form  6,  sup.  p.  1682;  but  it  applies  to  a  reversionary 
interest  although  expectant  on  the  decease  of  the  per::on  who  is  made  tenant 
for  life  by  the  will:  R(ywlls  v.  Bebb,  (1900)  2  Ch.  107,  C.  A. j  and  see  Re 
Flower,  Matheson  v.  Ooodwyn,  62  L.  T.  217 ;  63  L.  T.  201. 

It  requires  strong  words  to  exclude  the  rule :  Re  Llewellyn,  29  Beav.  171 ; 
Caldecott  v.  C,  1  x .  &  C.  0.  312 ;  and  the  onus  is  on  those  who  contend  for  its 
exclusion :  Morgan  v.  M. ,  14  Beav.  72 ;  Macdonald  v.  Irvine,  8  Ch.  D.  101 ,  C.  A. ; 
Re  Eaton,  Daines  v.  Eat<yn,  W.  N.  (94)  95;  and  neither  a  direction  for 
payment  of  rents  to  the  tenant  for  life  nor  the  giving  of  a  power  of  distress 
to  deferred  annuitants  is  sufficient  to  exclude  the  rule:  Re  Game,  O.  v. 
Toung,  ri897)  1  Ch.  881 ;  Form  5,  sup.  p.  1682 ;  nor  a  direction  that  property 
"not  actually  producing  income  '*  shall  not  he  treated  as  entitling  any  one 
to  the  receipt  of  income:  Re  Hubbuck,  Hart  v.  Stone,  (1896)  1  Ch.  754,  0.  A. ; 
sup.  Form  11,  p.  1686. 

£ven  where  it  applies,  the  Court  is  not  bound  to  sell  if  prejudicial :  Craig 
V.  JVTieeler,  8  W.  li.  172 ;  29  L.  J.  Ch.  374 ;  and  exorsmay  exercise  a  reason- 
able discretion  as  to  the  time  for  conversion :  Marsden  v.  Kent,  5  Ch.  D, 
598,  C.  A. ;  Re  Chapman,  Cocks  v.  C,  (1896)  2  Ch.  763,  0.  A. 

If  an  annuity  for  years  forms  part  of  the  residue,  till  sold  it  should  be 
invested  and  treated  as  residue:  Crawley  v.  0.,  7  Sim.  427;  Re  Whitehead, 
Peacock  v.  Lewis,  (1894)  1  Ch.  678;  but  where  part  of  the  residue  consisted 
of  annuities  and  life  policies  to  secure  the  principal,  they  were  kept  up,  and  the 
surnlus  annuities  paid  to  tiie  tenant  for  life :  Ofengall  v.  Barnard,  5  Beav.  245. 

Shares  in  unlimited  cos.  should  in  like  manner  be  converted :  Orayburn  v. 
Clarkson,  3  Ch.  605;  Sculthorpe  v.  Tipper,  13  Eq.  232;  Anderson  v.  Read,  22 
W.  E.  527  ;  unless  there  is  an  absolute  discretion  to  postpone  conversion  :  Re 
Norrinyton,  Brindley  v.  Partridge,  13  Ch.  D.  654,  C.  A. 

Postponement  of  Conversion. "] — Where  the  exors  have  power  to  postpone 
conversion,  or  it  is  more  for  the  benefit  of  all  parties,  the  seourities  are  not 
converted ;  but  their  value  at  the  death  is  ascertained,  and  interest  at  £4  p.  c. 
per  ann.  on  the  amount  paid  to  the  tenant  for  life :  Re  Llewellyn,  29  Beay. 
171,  dsnp.  p.  1151. 

G^iis  may  be  done  under  the  direction  of  the  Court,  though  not  authorized 
by  the  will:  Gibson  v.  Bott,  7  Yes.  89  ;  Meyer  v.  Simonsen,  5  D.  &  S.  726. 

On  the  same  principle,  where  the  exors  have  properly  postponed  conver- 
sion under  a  discretionary  power,  £4  p.  c.  per  ann.  formerly,  and  now  £3 
p.  c,  on  the  value  is  allowed  to  the  tenant  for  life :  Brown  v.  GellaHy,  2  Ch, 
751 ;  Wentworth  v.  IF.,  (1900)  A.  C.  163,  P.  C. ;  and  see  Wyman  v.  Paterson, 
(1900)  A.  C.  271,  H.  L. ;  Rowlla  v.  Bebb,  (1900)  2  Ch.  107,  C.  A. ;  but  this 
does  not  apply  where  the  trust  is  to  convert  *  *  immediately,  or  so  soon  after 
my  decease  as  to  my  trustees  may  seem  fit"  :  Sculthorpe  v.  Tipper,  13  Eq. 
232  ;  nor  where  the  trust  is  in  their  absolute  discretion  to  convert:  Anderson 
v.  Read,  22  W.  E.  527 ;  v.  inf.  p.  1689 ;  and  whore  there  was  an  immediate 
trust  for  conversion,  with  no  power  of  postponement,  the  tenant  for  life  was 
held  entitled  to  the  income  until  the  actual  conversion,  if  effected  without 
undue  delay :  Hope  v.  B'Hedouville,  (1893)  2  Ch.  361. 
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Where  trustees  of  a  will  refrained  from  converting  a  reversion  exnectant 
on  the  decease  of  the  person  who  was  tenant  for  life  under  the  will,  ana  never 
in  fact  exercised  any  discretion  in  the  matter  in  the  management  of  the  trust 
estate,  the  fund  was  apportioned  between  the  represves  of  the  tenant  for  life 
and  the  remaindermen  according  to  the  principle  of  Jie  Earl  of  Ckesttrfield^s 
Tniste  {inf.  p.  1692),  on  the  footing  of  a  conversion  at  the  death :  Jtowlh  v. 
Behh,  (1900)  2  Ch.  107,  C.  A. 

Where  the  trustees,  in  the  exercise  of  an  abwluie  discretion,  carry  on  a  bua- 
ncss,  the  profits  will  belong  to  the  tenant  for  life :  Be  Croivther,  Midgley  v- 
C,  (1895)  2  Ch.  56.  In  Rt  Smith,  Amoid  v.  8.,  (1896)  1  Ch.  171,  the  discre- 
tion not  Deing  absolute,  the  Court  authorized  the  carrying  on  of  the  business 
for  two  years. 

In  cases,  on  the  other  hand,  in  which  conversion  has  been  improperly  post- 
poned, the  tenant  for  life  has  been  allowed  only  so  much  as  would  have  been 
received  as  dividends  if  the  securities  had  been  converted  at  the  end  of  the 
rear  and  invested  in  consols :  Dimes  v.  ScoU,  4  Buss.  200 ;  Tickner  v.  Old,  18 
teq.  422 ;  Brwvn  v.  Oellatly,  2  Ch.  759 ;  Smith  v.  Wilkinsm,  Porm  9,  9up. 
p.  1685.     And  see  Porter  v.  Baddeley,  5  Ch.  D.  542. 

Though  a  sale  was  to  be  with  the  son's  approval,  he  could  not,  as  sole 
trustee,  postpone  it  to  his  sister's  prejudice :  Lord  v.  Wightivick,  4  D.  M.  & 
G.  803 ;  and  the  rights  of  the  parties  are  not  to  be  affected  bv  delay  in 
conversion,  though  authorized:  (treishy  v.  E,  Chesterfield,  IS  Beav.  288; 
Allhusen  v.  Whittell,  4  Eq.  295  ;  Minors  v.  BcMison,  1  App.  Ca.  428;  Be  Earl 
of  Chesterfield's  Trmts,  24  Ch.  D.  643 ;  Be  Chancellor,  C.  v.  Broum,  26  Ch.  D. 
42,  C.  A. 

If  trustees  decline  to  exercise  a  discretion,  the  Court  pursues  its  own  rules: 
Jones  v.  J.,  0  Ha.  464. 

Where  ships  were  left  to  trustees  in  trust  to  sell  at  such  times  as  the 
trustees  should  judge  expedient,  **  but  not  without  the  consent  of  my  said 
wife,"  they  could  not  be  sold  against  her  wish,  but  liberty  was  given  to  apply 
in  Chambers  for  a  sale:  King- Sampson  v.  JT.,  W.  N.  (66)  78. 

Where  the  duty  to  convert  is  only  implied,  and  by  mistake  the  property 
has  been  enjoyed  by  the  tenant  for  life  in  si^ocie,  the  Court  may  allow  him 
interest  at  jC4  p.  c.  per  ann.  on  the  value  taken  at  the  end  of  the  year : 
Sutherland  v.  Cooke,  1  Col.  503 ;  Be  Lynch-Blosse,  W.  N.  (99)  27,  v,  sup. 
p.  1679,  where  interest  was  allowed  as  to  the  past  at  4  p.  c.  but  as  to  the  future 
at  3  p.  c. 

Income :  Tenant  for  Life,  when  entitled  to  whoIeJ] — The  tenant  for  life  is 
entitled  to  the  whole  income  arising  as  follows : — 

1.  From  wasting  securities  which  the  testator  directed  to  be  enjoyed  in 
specie  r  Howe  v.  Ld,  Dartmouth,  7  Ves.  149 ;  Alcock  v.  Sloper,  and  other 
cases,  sup, 

2.  From  such  investments  as  the  Court  authorizes :  Caldecott  v.  C,  1  Y.  & 
C.  0.  324. 

3.  From  investments  which,  though  such  as  in  general  should  be  con- 
verted, are  specially  authorized  by  the  will :  Brown  v.  Oellatly,  2  Ch.  751 ; 
Lambert  v.  L,,  16  £q.  320,  where  the  tenant  for  life  was  held  entitled  to  the 
profits  from  carrying  on  the  testator's  trade  :  Be  Chancellor,  C.  v.  Broxcn,  26 
Ch.  D.  42,  C.  A.^  Form  10,  sup,  ]).  1686 ;  where  the  testator  directed  that  the 
profits  of  his  pessonal  estate,  until  conversion,  should  be  treated  as  income, 
and  the  tenant  for  life  was  held  entitled  to  the  profits  of  his  business 
reasonably  carried  on  with  a  view  to  its  sale  as  a  going  concern. 

4.  From  investments  not  wasting,  and  not  authorized,  the  sale  of  which 
the  exors  have  special  power  to  postpone :  Walker  v.  Shore,  19  Ves.  386 ; 
Bulkeley  v.  Stephens,  3  NT  E.  105  ;  10  L.  T.  225  ;  Lean  v.  X.,  23  W.  E.  484  ; 
32  L.  T.  305;  Be  Sheldon,  Nixon  v.  S.,  39  Ch.  D.  50  (where  a  distinction  is 
suggested  between  wasting  and  hazardous  investments) ;  Be  Thomas,  Wood  v. 
T.,  (1891)  3  Ch.  482 ;  although  the  exor  is  the  tenant  for  life :  S,  C;  and  see 
Lichfield  v.  Baker,  2  Beav.  488,  n.;  13  Beav.  446,  et  in/,  p.  1692 ;  Baud  v. 
Fardell,  7  D.  M.  &  G.  628. 

5.  From  property  directed  not  to  be  converted  until  a  specified  time,  until 
that  time  arrives :  Green  v.  Britten,  1  D.  J.  &  8.  649. 

6.  From  property  to  be  converted  at  a  specified  time,  during  the  peiiod 
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neoessarily  intervening  between  that  time  and  the  actual  conyersion :  Hope 
V.  D'Hedouville,  (1893)  2  Ch.  361. 

Where  trustees  without  authority  lent  money  at  5  p.  c.,  the  tenant  for  life 
was  entitled  to  the  whole :  Stroud  y.  Gwyer,  28  Beav.  130. 

Income  pending  Con  version .  ]  — Where  there  is  an  express  trust  for  conversion 
into  money  and  mvostment  in  sj^ecified  securities,  the  tenant  for  life  is  entitled 
from  the  testator's  death  to  the  income  of  all  such  parts  of  the  estate  as  are 
invested  in  accordance  with  such  trust,  and  as  to  those  which  have  to  bo 
converted,  from  the  time  of  conversion,  or  the  end  of  a  year,  whichever 
happens  first:  Gibaon  v.  Bott,  7  Ves.  89;  Angerstein  v.  Martin,  Ihwitt  v. 
Morris,  T.  &  E.  232,  241 ;  La  Terriere  v.  Jiithner,  2  Sim.  18 ;  Vickers  v. 
Scott,  3  My.  &  K.  500 ;  Jhniglas  v.  Cungreve,  1  Keen,  410 ;  Taylor  v.  Clark, 
1  Ha.  161 ;  Macpheison  v.  M.,  1  Macq.  243;  16  Jur.847;  AUhmeny,  Whittell, 
4  Eq.  295. 

As  to  the  income  of  what  is  imconverted  within  the  year,  the  tenant  for 
life  has  been  held  entitled,  as  from  the  death,  to  so  much  as  it  would  have 
produced  if  invested  in  consols  at  the  end  of  the  year :  Dimes  v.  Scott,  4  Buss. 
200 ;  Taylor  v.  Clark,  1  Ha.  161 ;  Brmon  v.  Gfllatly,  2  Ch.  761 ;  Anderson  v. 
Bead,  22  W.  E.  627 ;  Morgan  v.  M.,  14  Beav.  72,  89. 

The  investment  in  authorized  securities  has  in  some  cases  been  treated  as 
made  at  the  testator's  death:  Hume  y.  Richardson,  4  D.  F.  &  J.  293; 
Theobald,  5th  ed.  486. 

In  Anderson  v.  Bead,  sup,,  the  rule  was  applied  in  the  case  of  a  specific 
legacy  of  shares  given  to  trustees  *'  upon  trust  to  convert  the  same  at  their 
absolute  discretion." 

But  in  some  of  the  older  cases  income  from  the  unconverted  part  was 
given  only  from  a  year  after  the  death :  Sitwell  v.  Bernard,  6  Yes.  620 ; 
Vickers  v.  Scott,  3  My.  &  K.  600 ;  Tucker  v.  Boswell,  5  Beav.  607 ;  Taylor  v. 
Hibbert,  Griffith  v.  Morgan,  1  Jac.  &  W.  308,  311,  n. 

In  Entwisile  v.  Markland,  6  Yes.  628,  n.,  interest  was  given  to  the  second 
tenant  for  life  from  the  death  of  the  first,  the  fund  not  having  been  invested 
in  his  life. 

In  Stuart  v.  Bruere,  6  Ves.  529,  n.,  interest  was  given  from  the  decree, 
which  was  within  a  year  of  the  testator*s  death. 

The  income  of  legacies  not  paid  till  the  end  of  the  year  is  part  of  the 
residue:  Amphlett  v.  Parke,  1  Sun.  275  ;  4  Buss.  75. 

Where  there  is  also  a  power  to  postpone  the  conversion  of  non-wasting 
securities,  the  tenant  for  life  takes  the  actual  income  till  conversion,  and 
afterwards  dividends,  or  interest,  on  the  proceeds :  Walker  v.  Shore,  19  Ves. 
886 ;  Wrey  v.  Smith,  14  Sim.  202,  212 ;  Biilkeley  v.  Stephens,  3  N.  E.  105 ; 
10  L.  T.  225;  Be  Sewell,  11  Eq.  80;  and  Sparling  v.  Parker,  9  Beav.  524, 
where  this  was  expressly  directed,  as  in  Burton  v.  Mount,  2  Dr.  &  S.  383 ; 
and  see  Casamajor  y.  Strode,  19  Ves.  390,  n. ;  but  he  is  not  entitled  to 
interest  on  any  part  which  is  unproductive :  Mackie  y,  M.,  6  Ha.  70. 

As  to  the  case  where  the  residue  includes  securities  which  produce  less  than 
the  interest  on  their  value  and  others  which  produce  more,  see  Wentworth  v. 
IF.,  (1900)  A.  C.  163,  172  ;  Theobald,  487. 

Under  a  gift  of  securities  for  the  time  being  constituting  or  representing 
the  residuary  estate,  coupled  with  an  absolute  discretionary  power  to  the 
trustees  to  retain  investments,  the  tenant  for  life  was  entitled  to  the  whole 
net  income  of  retained  securities  carrvine  6  p.  c.  interest,  and  redeemable  at 
par  at  a  future  date,  but  worth  consiaeraoly  more  than  par  in  prossmti :  Be 
Thomas,  Wood  v.  T.,  (1891)  3  Ch.  482. 

In  the  case  of  wasting  securities  the  tenant  for  life  takes  only  interest  (as 
to  rate,  v.  sup,  p.  1687)  on  the  value  at  the  death :  Brown  y.  Gellatly,  2  Ch. 
761,  768;  although  there  was  a  power  to  retain  testator's  investments: 
Porter  v.  Baddeley,  6  Ch.  D.  542  (and  see  Caldecott  y.  C,  1  Y.  &  C.  C.  312) ; 
or  on  the  value  as  shown  by  subsequent  realization :  Lord  v.  Wightwick, 
4  D.  M.  &  G.  803 ;  Wilkinsim  y.  Duncan,  23  Beav.  469 ;  Wright  y.  Lambert^ 
6  Ch.  D.  649. 

In  Yates  y.  F.,  28  Beav.  637,  trustees  with  a  power  to  do  so  having  post- 
poned the  sale  of  land  partiy  unproductive,  the  tenant  for  life  was  only 
entitled  to  the  actual  rents  imtil  sale ;  and  see  Be  Searle,  (1900)  2  Ch.  829. 

As  to  what  words  give  the  trustees  such  disoretion  to  postpone  conversion, 
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see  Minora  y.  BaUison,  1  App.  Oa.  428 ;  and  that  trustees  are  not  bonnd  to 
convert  within  the  year,  even  thou^  the  property  is  shares  in  an  TintiTniteri 
CO.,  see  Re  Norringtony  Brindley  v.  Partridge^  13  Ch.  D.  654,  C.  A. 

In  Scholefidd  v.  Bed/em,  2  Dr.  &  S.  173,  under  a  will  giving  direction  as 
to  time  for  sale,  the  tenant  for  life  took  the  whole  actual  income  of  the 
estate,  whether  conyerted  or  not;  and  see  Miller  y.  if.,  13  Eq.  263  (loyaltiee 
from  an  open  brickfield). 

Ab  to  income  of  leaseholds  which  testator  neglected  to  renew  in  time,  see 
Pinfold  V.  ShilUngford,  25  W.  R.  425. 

If  the  property  consists  of  a  business  which  is  sold  to  one  of  ilie  trustees, 
and  the  sale  is  set  aside,  the  tenant  for  life  will  {aemhle)  be  entitled  to  ^ 
profits  as  income :  Re  Norrxngton^  Brindley  y.  Partridge,  13  Ch.  D.  654,  C.  A- ; 
but  see  i?e  Hill,  50  L.  J.  Ch.  551 ;  45  L.  T.  126. 

Inquiries  will  be  directed  as  to  how  much  of  the  funds  has  arisen  from 
interest  and  how  much  from  capital,  in  order  to  determine  between  the  tenant 
for  life  and  remainderman :  Form  1,  9up,  p.  1678 ;  and  see  Feama  v.  Young^ 
9  Yes.  552  ;  Adair  v.  Shaw,  1  Sc.  &  L.  277. 

Where,  instead  of  complying  with  a  trust  for  conyersion,  the  yalue  is 
ascertained,  and  interest  on  the  amount  paid,  it  runs  from  the  death :  Gibson 
V.  Bott,  7  Ves.  89;  Re  Llewellyn ,  29  Beav.  174,  et  «wp.  p.  1687;  Brovcny, 
Oellatly,  2  Ch.  758. 

Where  a  trust  for  conyersion  of  wasting  property  is  not  expressed,  but 
implied  from  there  being  estates  in  succession,  tne  mterest  runs  from  the  death : 
Fearns  y.  Young,  9  Ves.  549 ;  Meyer  y.  Simonaen,  5  D.  &  S.  723 ;  but  see 
Lord  y.  Wightwick,  4  D.  M.  &  G.  803,  813. 

BESrDUE— COEPUS  AND  INCOME. 

The  residue  is  what  remains  after  paying  debts  and  legacies  and  the 
expenses  of  executing  the  will :  Trethetvy  y.  Helyar,  4  Ch.  D.  53 ;  Shuttle- 
worth  y.  Howarth,  C.  &  Ph.  228  ;  Massy  v.  Gahan,  23  L.  E.  Ir.  518  ;  and  so 
costs  should  be  discharged  before  payment  of  income:  Allhusen  v.  Whittell, 
4  £q.  295  ;  if  sums  are  set  apart  to  meet  legacies  on  a  contingency,  or  a  con- 
ditional annuity,  then  (as  a  matter  of  convenience  rather  than  of  principle : 
see  Re  Whitehead,  Peacock  y.  Lucas,  (1894J  1  Ch.  678)  the  income  until  the 
contingency  happens  or  the  condition  requires  fulfilment  is  treated  as  part  of 
the  income  of  residue,  and  payable  to  the  tenant  for  life :  Allhusen  v.  Whitt^, 
sup.;  Crawley  Y.  C,  7  Sim.  427;  Shuttleworth  y.  Howarth,  sup,;  Re  White- 
head, Peacock  y.  Lucas,  sup, ;  following  Cranley  y.  Dixon,  23  Beay.  512;  but 
where  a  fund  is  set  apart  to  answer  legacies  payable  in  futuro,  the  interim 
income  is  in  the  nature  of  a  terminable  annuify  to  be  treated  as  capital  and 
invested,  the  dividends  only  being  paid  to  the  tenant  for  life :  Crawley  v.  C, 
7  Sim.  427  ;  Re  Whitehead,  Peacock  y.  Lucas,  (1894)  1  Ch.  678.  Interest  and 
accumulations  after  twenty-one  years,  and  till  the  time  of  payment,  form 
part  of  the  capital  of  residue:  Shuttleworth  y.  Howarth,  sup,  (and  the 
tenant  for  life  of  the  residue  receives  only  the  income  of  the  investment 
thereof  :  Re  Pope,  Sharp  v.  Marshall,  (1901)  1  Ch.  64,  disapproving  Re 
Phillips,  49  L.  J.  Ch.  198,  sed  qu,);  or  go  to  the  person  next  entitled: 
Trickey  v.  T.,  3  My.  &  K.  565. 

In  Oreisley  v.  E,  Chesterfield,  13  Beav.  288,  the  devisee  for  life  of  realty 
to  be  sold  to  pay  debts  was  held  entitled  to  have  the  first  year's  interest  on 
the  debts  paid  out  of  the  corpus. 

In  Allhusen  v.  Whittell,  4  Eq.  295,  Form  2,  sup,  p.  1679,  the  tenant  for  life 
of  residue  was  only  entilded  to  the  income  after  keeping  down  the  interest  on 
debts  as  from  the  death :  but  Oreisley  v.  E,  ChesterfiM  was  not  cited ;  and 
see  Barnes  v.  Bond,  32  Beav.  653. 

In  Marshall  v.  Crowther,  2  Ch.  D.  199,  the  rule  in  Allhusen  v.  Whittell  was 
preferred.  It  was  followed  in  Lambert  v.  L,,  16  Eq.  320,  though  Hie  debts 
wore  paid  before  the  end  of  the  year,  and  the  income  was  large  compared 
with  the  capital. 

Where  a  testator  had  covenanted  to  pay  an  annuity  which  his  personal 
estate  proved  insufficient  to  discharge,  the  tenant  for  life  of  his  real  estate, 
paying  the  annuity,  was  entitled,  in  respect  of  each  payment,  to  a  charge 
on  corpus,  but  had  to  keep  down  the  interest  on  tlie  amoimt  so  charged :  Re 
Harrison,  Townson  v.  H.,  43  Ch.  D.  55. 

And  where  the  estate  was  not  sufficient  to  keep  down  life  annuities,  but  if 
government  annuities  were  purchased  there  would  be  a  small  surplus,  the 
tenant  for  life  was  held  not  to  be  entitled  to  have  such  annuities  purchased,  but 
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the  inoome  was  directed  to  be  applied,  so  far  as  it  would  extend,  in  paying  the 
annuities,  the  deficiency  being  &oni  time  to  time  made  good  out  of  capital :  Re 
Grant,  Walker  v.  Martineau,  52  L.  J.  Ch.  552 ;  48  L.  T.  937 ;  31  W^  E.  703. 
And  as  to  the  incidence  of  interest  on  legacies  remaining  impaid  after  tiie 
year,  see  Moisy  v.  Qahan,  23  L.  E.  Ir.  518,  mp. 

What  Property  must  he  com}erted,^ — ^All  shares,  stocks,  and  securities, 
though  not  of  a  perishable  or  wasting  nature,  must  be  conyerted  unless  they 
are  such  as  are  allowed  by  law  or  the  general  rules  of  the  Ck)urt  fas  to  which, 
V,  sup,  p.  1182;  Vol.  I.  p.  235),  or  expressly  authorized  by  tne  testator: 
Thornton  v.  JEllis,  16  Beav.  193;  Sowerby  y,  Clayton,  3  Ha.  430;  Caldecott 
y.  C,  1  y.  &  C.  C.  312 ;  Blann  v.  Bell,  2  D.  M.  &  G.  775 ;  5  D.  &  S.  658 ; 
Howe  V.  E.  DaHmouth,  7  Ves.  137 :  1  L.  C.  Eq.  68;  Bowlls  v.  Behh,  (1900) 
2  Ch.  107,0.  A. 

Though  tenant  for  life  is  entitled  to  enjoy  in  specie,  turnpike  bonds,  being 
debts,  must  be  realized :  Holgate  y.  Jennings,  24  Beay.  623,  630. 

If  any  part  is  inyested  on  real  security,  an  inquiry  may  be  directed  whether 
it  wiU  be  for  the  benefit  of  the  parties  interested  to  call  it  in :  Howe  y.  E, 
Dartmouth,  7  Ves.  137. 

In  Barry  y.  Marriott,  2  D.  &  S.  491,  the  Court  would  not  aUow  a  change 
of  inyestment  from  consols  in  Court  to  mortgage  security ;  and  see  inquiry 
in  Morgan  y.  Jf.,  14  Beay.  92;  but  see  Lewin,  343;  and  now  see  the 
Trustee  Act,  1893,  and  O.  yxtt,  \l,sup.  p.  1182;  Vol.  I.  p.  235. 

Diyidends  were  ordered  to  be  paid  to  tenant  for  life,  and  on  proof  of  his 
death  to  a  second :  Re  Brent,  8  W .  E.  270 ;  but  this  is  contrary  to  the  usual 
practice :  v.  suf.  Vol.  I.  j).  234. 

The  Court,  m  construing  life  estates  and  bequests  of  ]>ersonalty,  is  not 
bound  by  rules  deriyed  from  tenurOt  and  not  resting  on  intention,  nor  by 
rules  as  to  realty :  Re  Wynch,  5  D.  M.  &  G.  188 ;  1  Sm.  &  G.  427  ;  Ooldney 
V.  Crahh,  19  Beay.  338. 

Income  or  Capital,'] — ^Tenant  for  life  of  Bank  stock  is  not  entitled  to  a  bonus 
unless  giyen  in  the  shape  of  an  increased  diyidend :  Clayton  y.  Oresham,  10 
Ves.  288^  290;  Barclay  y.    Wainewright,  14  Ves.  66;  Norris  y.  Harrison, 

2  Mad.  279 ;  and  formerly  the  tenant  for  life  only  got  so  much  of  the  diyidends 
as  would  make  'SL  10«.  p.  c,  unless  the  order  otherwise  directed :  see  Dale  y. 
Hayes,  2  8m.  &  G.  yii. ;  but  by  Gen.  Ord.  Au^st,  1861,  the  tenant  for  life 
is  to  hiaye  the  whole  diyidend  on  Bank  stock  m  Court,  unless  the  particular 
order  otherwise  proyides ;  and  see  Hooper  y.  Rossiter,  M*C1.  527 ;  Matthews  y, 
Maude,  1  Euss.  &  M.  397. 

As  to  the  rights  of  tenant  for  life  and  remainderman  to  bonuses  on  shares, 
see  Ward  v.  Combe,  7  Sim.  634 ;  Hollis  v.  Allan,  14  W.  E.  980;  12  Jur.  N.  8. 
638 ;  on  life  policies,  Courtney  v.  Ferrers,  1  Sim.  137 ;  to  royalties  from  open 
brickfields,  Miller  y.  M,,  13  Eq.  263 ;  and  in  respect  to  an  additional  sum 
charged  on  a  repayment  before  the  contract  time,  lie  Searancke^  74  L.  T.  339. 

Costs  of  sanitary  works  under  the  Public  Health  (London)  Act,  1891,  upon 
leasehold  houses  forming  part  of  the  residue  are  payable  out  of  capital :  Re 
Lever,  Cordwdl  y.  £.,  (1897)  1  Ch.  32 ;  and  so  as  to  drainage  expenses  on  free- 
holds under  the  Public  Health  Act,  1848:  Re  Barney,  Harrison  y.  B.,  (1894) 

3  Ch.  562. 

A  bonus  arising  from  the  profits  of  the  half  year  (Plumhe  y.  Neild,  8  W.  E. 
337  ;  29  L.  J.  Ch.  618 ;  6  Jur.  N.  8.  529),  or  a  special  diyidend  from  a  quin- 
quennial diyision  of  surplus  profits  {Re  Hophine,  18  Eq.  696),  is  income.  But 
not  profits  which  by  the  articles  of  partnership  were  not  diyisible :  Straker  y. 
Wilson,  6  Ch.  503;  and  see  Ibbota<mY.  Elam,  1  Eq.  188;  Browne  y.  Collins^ 
12  Eq.  586. 

Where  the  co.  has  power  to  determine  whether  profits  shall  be  treated  as 
income  or  capital,  tiie  interest  of  the  tenant  for  life  depends  on  the  decision 
of  the  CO. :  Re  Bouch,  B.  v.  Sproule,  12  App.  Ca.  385;  Re  Malam,  (1894) 
3  Ch,  578 ;  Lewin,  834,  835 ;  secus,  where  there  is  no  such  power :  Re  Bouch, 
sup.,  at  pp.  397,  401 ;  Irving  y.  Houston,  4  Paton,  Sc.  App.  521. 

The  mere  fact  that  the  profit  is  carried  to  a  reserye  fond  is  not  sufficient 
to  stamp  it  as  capital :  Me  Ahbury,  Bugden  y.  -4.,  45  Ch,  D.  237 ;  and  see 
Lubbock  V.  BHtieh  Bank  of  8.  Africa,  (1892)  2  Ch.  198  ;  Foster  V.  New 
Trinidad,  &c,  Co,,  (1901)  1  Ch.  208. 

In  Re  N(yrthage^  60  L.  J.  Ch.  488 ;  64  L.  T.  625,  a  declaration  of  bonus 
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dividend,  and  issue  of  sbares,  were  regarded  as  separate  transactions,  and  tiia 
tenant  for  life  was  entitled  to  the  dividend. 

And  as  to  the  question  when  undrawn  profits  can  be  treated  as  capital,  see 
Be  Bndgewater  Navig,  Co.,  (1891)  2  Ch.  317,  C.  A. 

A  new  allotment  of  shares  is  in  general  (»pital,  not  income :  Be  Barton^ 

5  Eq.  238 ;  Be  Bromley,  Sanders  v.  5.,  55  L.  T.  145 ;  eeeus,  if  issued  by  way 
of  distribution  of  profits:  Be  Malam,  (1894)  3  Ch.  578. 

The  Court  will  go  back  and  look  into  the  admon  of  the  personalty  for  the 
purpose  of  decidmg  equities  between  tenant  for  life  and  remainderman: 
Shore  v.  5.,  4  Drew.  219,  501,  Form  8,  eu}).  p.  1683. 

The  value  of  a  colliery  which  was  worked  out,  instead  of  being  sold  at  the 
end  of  the  year,  was  taken  at  the  aggregate  amount  of  the  actual  annual 
profits,  treated  as  deferred  payments :  Lord  v.  Wightwick,  4  D.  M.  &  G.  803, 
sup.  p.  1470,  and  see  Thursby  v.  T.,  19  Eq.  395.  Profits  were  treated  as  not 
arising  under  a  trust  before  the  capital  duly  belonged  to  the  trust :  4  D.  M. 

6  G.  810. 

In  JVright  v.  Lambert  (6  Ch.  D.  649),  the  interest  of  a  devisee  for  life  of 
reversionary  interests,  who  died  before  they  fell  in,  was  calculated  at  their 
value  at  a  year  from  testator's  death,  on  the  assumption  that  they  would 
fall  in  when  they  actually  did,  with  4  p.  c.  on  that  amount  from  the  death 
(following  Wilkinson  v.  Duncan^  23  Beav.  469 ;  see  orders,  lb.  473,  n.,  1857, 

B.  1011). 

But  in  the  most  recent  cases  the  method  adopted  has  been  to  calculate 
what  sum  put  out  at  interest  (formerly  calculated  at  4  p.  c,  but  now  at 
3  p.  c.  perann. :  see  Be  Ooodenough,  Marlandy.  Williams,  (1895)  2  Ch.  537)  on 
the  day  of  the  testator's  death,  and  aocumulating  at  compound  interest  at 
that  rate,  with  yearly  rests,  and  deducting  income  tax,  would,  with  the 
accumulations  of  interest,  amount  on  the  day  when  the  reversion  fiills  in  or 
is  realized  to  the  sum  actually  received ;  and  the  sum  so  calculated  represents 
corpus,  and  the  rest  is  income :  Be  Earl  of  Chesterfield^ s  Trusts,  24  Ch.  D. 
643 ;  Beavan  v.  B.,  24  Ch.  D.  649,  n. ;  Be  Hobson,  Walker  v.  Appachj  55 
L.  J.  Ch.  422 ;  53  L.  T.  627 ;  34  W.  E.  70 ;  BowUs  v.  Bebb,  (1900)  2  Ch.  107, 

C.  A. ;  and  see  Be  Flower,  Mathesmi  v.  Ooodwyn,  62  L.  T.  217  (reversed  on 
appeal  on  point  of  construction,  W.  N.  (90)  152 ;  63  L.  T.  201) ;  Be  Oodden, 
Teague  v.  Fox,  (1893)  1  Ch.  292  (applying  the  same  principle  to  proceeds  of 
working,  previously  to  foreclosure,  a  colliery  of  which  testator  was  mort- 
gagee in  possession). 

And  the  same  pnnciple  was  applied  in  the  case  of  a  circus  which  had  been 
taken  on  lease  by  a  testator,  ana,  being  unsaleable,  was  retained  and  carried 
on  at  an  annual  loss  bv  the  trustees  of  his  will  i^r  the  time  indicated  by 
him  for  conversion  of  his  residuary  estate :  Be  Hengler,  Frowde  v.  H.,  (1893) 
1  Ch.  586,  589  (where  form  of  order  is  ^ven  adapted  to  meet  the  alternatives 
of  annual  loss  or  profit) ;  but  the  principle  is  inappKcable  where  a  fund  be- 
queathed by  the  will  is  directed  to  fall  into  residue :  PigoU  v.  P.,  W.  N.  (93) 
115  ;  Be  Flower,  Matfieson  v.  Ooodwyn,  63  L.  T.  201. 

Where  a  bond  debt  could  not  be  realized  for  some  years,  and  then  only  in 
part,  the  tenant  for  life  took  4^«  P*  c.  on  its  value  a  year  from  the  death : 
Turner  v.  Newport,  2  Ph.  14 ;  14  oim.  32 ;  and  a  similar  principle  was  adopted 
in  Cox  V.  C,  8  Eq.  343;  and  Madaren  v.  Stainton,  11  Eq.  382;  and  see 
Ackroyd  v.  A.,  18  llq.  313 ;  and  in  Be  Duke  of  Clevdand^s  Estate,  Hay  v. 
Wolmer,  (1895)  2  Ch.  542 ;  interest,  however,  being  at  3/.  p.  c. ;  and  see 
Lewin,  1126,  1127.  But  according  to  Be  Orabowski,  6  E(j.  12,  the  whole  sum 
recovered  is  to  be  treated  as  capital  till  the  whole  capital  is  received ;  and  see 
Innes  v.  Mitchell,  2  Ph.  346,  sup.  p.  1645;  Fletcher  v.  Stevenson,  3  Ha.  360, 
371.  In  Wilcocks  v.  Butcher,  16  Sim.  366,  the  tenant  for  life  was  allowed 
interest  at  4Z.  p.  c.  upon  arrears  of  income. 

And  as  to  the  mode  of  apportionment  where  money  has  been  properly 
invested  on  'mortgage,  whicn  on  ultimate  realization  proves  insumcient  to 
pay  the  principal  and  interest,  see  Be  Moore,  54  L.  «f.  Ch.  432 ;  33  W.  B. 
447 ;  Be  Foster,  Lloyd  v.  Carr,  45  Ch.  D.  629 ;  Be  AncketilVs  Estate,  27  L.  E. 
Ir.  331;  Be  Hubbuck,  Harty.  Stone,  sup.  Form  11,  p.  1686;  where  instal- 
ments of  mortgage  money  are  paid  by  successive  tenants  for  life:  Be 
Nepean^s  Settled  Estates  (1900),  1 1.  B.  298 ;  or  where  an  unauthorized  invest- 
ment is  realized  at  a  loss:  Be  Bird,  Dodd  v.  Evans,  (1901)  1  Ch.  916;  70 
li.  J.  Ch.  514. 
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Over^payment :  recoupment:  refunding,'] — Though  it  "^s  held  conversion 
was  intended,  the  Court  would  not  make  the  tenant  for  life  accoi^t  for  the 
previous  income  received  in  specie,  as  no  case  was  made  on  the  pleadings  : 
Lichfield  v.  Baker,  2  Beav.  481 ;  except  what  was  received  after  proving  the 
will :  J6.,  488,  n. ;  13  Beav.  446 ;  and  so  where  no  special  charge  in  the  bill, 
or  direction  in  the  decree :  Morgan  v.  M,,  13  Beav.  441 ;  and  see  Mehrtens  v. 
Andrews,  3  Beav.  72. 

A  tenant  for  life,  who  had  suggested  the  propriety  of  converting,  was  not, 
after  thirty  years,  liable  to  refund,  though  the  exors  were  made  liable  for  the 
difference :  Bate  v.  Hooper,  5  D.  M.  &  &.  338 ;  and  see  Sutherland  v.  Cooke, 
1  Col.  503;  Hilliard  v.  Fulford,  4  Ch.  D.  389,  Form  3,  sup.  p.  1659. 

Exors  making  good  over-payments  to  tenant  for  life,  had  to  pay  interest : 
Mackenzie  v.  Taylor,  7  Beav.  467 ;  and  exors  allowing  a  tenant  for  life  to 
enjoy  in  specie  leaseholds  which  had  since  expired  were  liable  for  their  value, 
having  regard  to  the  actual  receipts,  the  title,  though  bad,  not  having  been 
impeachea :  Mehrtens  v.  Andrews,  3  Beav.  72.  Trustees  made  liable  for  over- 
paying the  tenant  for  life  were  allowed  an  inquiry  in  the  same  suit  with  a 
view  to  recover  against  his  assets :  Hood  v.  Clapham,  19  Beav.  90. 

Tenant  for  life  is  entitled  to  be  recouped  out  of  capital  succession  duty  paid 
by  him :  Ouddon  v.  C,  4  Ch.  D.  583 ;  out  not  out  of  the  corpus  of  the  realty 
interest  on  debts  kept  down  by  him :  Shore  v.  ^.,  4  Drew.  501. 

As  to  lien  of  tenant  for  life  for,  or  right  to  be  recouped  calls  on  shares,  or 
premiums  on  policies,  v,  sup,  p.  1621. 

A  direction  to  pay  calls  on  shares  out  of  income  did  not  apply  to  new  shares 
allotted  after  the  death :  Bevan  v.  Waterkouse,  3  Ch.  D.  752  ;  and  as  to  income 
of  specific  bequests,  v.  sup,  p.  1620. 

"Where  premiums  on  a  life  policy  and  interest  on  a  mortgage  of  the  policy 
were  paid  out  of  income,  it  was  hold  that  the  amount  of  income  so  expended 
ought  to  be  recouped  to  the  tenant  for  life  with  interest  out  of  the  property 
preserved,  the  balance  being  apportioned  according  to  the  principle  of  I?i  re 
E.  of  Chesterfield's  Trusts;  Re  Morley,  M,  v.  TIaig,  (1895)  2  Ch.  738  (but 
qucere  whether  allowance  ought  not  to  have  been  made  m  respect  of  the 
diminution  of  income  from  time  to  time  necessitated  by  payments  out  of 
capital). 


(      Wi      )  [CHAF.  XLV. 


CHAPTER  XLV. 

SETTLEMENT. 


Section  I. — ^EsTABLiSHiNCf^  Avoiding,  and  REcmFYiNo 

Settlements. 

(l.)  ENFOBCIXa  AOBEEMENT  FOB  A  SETTLEMENT. 

1.  Enforcing  against  the  Father^ s  JRepresentatives  his  Agreemeivt  prior 
to  and  in  Consideration  of  the  Marriage  to  settle  Pixpertt/  on 
his  Daughter. 

*'  Deglabe  that  the  letters  of  A.  {the  late  father  of  the  Pit)  amount  to 
and  constitute  a  contract  by  him  for  valuable  consideration  to  settle  the 
whole  of  the  property  of  which  he  died  seised  or  possessed  upon  the 
Pit  and  her  children  in  strict  settlement,  subject  to  the  payment  of  the 
debts  of  any  creditors  of  the  said  A.,  and  of  his  funeral  and  testa- 
mentary expenses." — ^Inquiry  as  to  the  particulars  of  the  property, 
and  a  proper  settlement  thereof,  to  be  executed  with  the  approbation 
of  the  Judge  ;  and  the  Defts,  other  than  the  infant  children  of  the  Pit, 
and  all  other  necessary  parties  (if  any)  to  join  therein ; — '^  And  the 
Deft  C.  {Plfs  husband)  by  his  counsel  at  bar  offering  to  settle  the  sum 
of  £ —  upon  the  Pit  and  her  children ;  Let  a  proper  deed  of  settlement 
of  the  sum  of  £ —  be  settled  &c.,  and  be  executed  by  the  Deft  0.  and 
all  other  necessary  parties  (if  any)  as  the  Judge  shall  direct." — Costs 
of  all  parties  to  be  taxed  and  paid  out  of  the  testator's  estate. — Cover- 
dale  V.  Eastwood,  V.-C.  B.,  4  Dec.  1872,  A.  3201 ;  S.  C,  15  Eq.  122. 

2.  Enforcing  Parol  Agreement  hy  a  Father  on  his  Daughter's  Marriage 
by  directing  an  assignment  of  the  Residence,  which  had  been 
occupied  by  the  Daughter  and  her  Husband  since  their  Marriage, 

Deolabb  that  the  verbal  agreement  entered  into  by  XT.,  the  intestate 
in  the  pleadings  named,  to  assign  the  leasehold  house  —  to  the  Defts 
K.  and  M.,  his  wife,  in  the  maimer  alleged  in  the  (voluntaiy  answer) 
of  the  said  Defts,  ought  to  be  specifically  performed  by  a  proper 
assignment  of  the  said  leasehold  house  and  premises,  free  from  incum- 
brances, and  that  the  said  leasehold  house  and  premises  form  no  part 


SECT,  I.  (i.)]      Estdblishingy  Sfc.  Settlements.  1695 

of  the  intestate's  personal  estate ;  And  Let  the  Pit  T.  {the  admor)  on 
or  before  &c.  pay  off  the  instalments  now  remaining  due  to  the  C.  B. 
Bonding  Society  in  respect  of  the  said  house  and  premises ;  And  Let 
all  proper  parties  join  in  and  execute  a  proper  assignment  of  the  said 
leasehold  house  and  premises  to  the  said  Defts  K.  and  M.,  his  wife ; 
such  assignment  to  be  settled  &o.,  in  case  the  parties  differ. — Pit,  out 
of  the  intestate's  residuary  personal  estate,  to  pay  Defts'  costs  of 
action. — ^Plt  submitting  to  account,  usual  admon  accounts. —  Ungley  v. 
17.,  V.-C.  M.,  8  Not.  1876,  B.  1916;  affirmed,  C.  A.  19  June,  1877, 
B.  1184  ;  25  W.  E.  39,  733;  4  Ch.  D.  73  ;  6  Ch.  D.  887. 

3.  Enforcing  Agreement  for  Settlement  of  a  Widow^a  Property  on 
her  second  Marriage  against  the  Trustee  of  her  first  Marriage 
Settlement. 

<<  Declare  that  the  agreement  for  a  settlement  dated  &c.  in  the 
pleadings  mentioned  ought  to  be  specifically  performed  &c.,  and 
adjudge  the  same  accordingly;  And  Let  a  proper  settlement,  in  pur- 
suance of  such  agreement,  be  settled  by  the  Judge,  and  executed  by 
such  parties  thereto  as  the  Judge  shall  direct." — Eeference  to  appoint 
trustees  of  such  settlement. — Deft  M.  {the  trustee  of  the  tvife*s  first 
marriage  settlement)  to  pay  into  Court  the  sum  of  £ — ,  the  proceeds  of 
Indian  Bail  way  Stock  sold  out  by  him  with  interest — "  And  Let  the 
said  Deft  M.  pay  to  the  Deft  A.  {wife  of  Fit),  on  her  separate  receipt, 
£ — ,  being  the  half-year's  interest,  less  income  tax,  due  on  the  —  day 
of  — ."  Costs  of  Pit  and  Deft  A.  to  be  taxed  as  between  solr  and 
client,  and  paid  out  of  the  said  £ —  when  so  paid  in  &c. — Michell  v. 
Malings,  V.-C.  H.,  11  July,  1877,  B.  2054. 

4.  Post-nuptial  Settlement — Avoidance  an  Bankruptcy — Wife  Pur^ 
chaser  in  good  faith  and  for  valuable  Cons^ideration, 

Declare  that  the  post-nuptial  settlement  dated  &c.  in  the  pleadings 
mentioned  is  valid,  except  so  far  as  the  value  of  the  property  brought 
into  settlement  by  the  said  N.  M.  P.  (a  bankrupt)  may  have  exceeded 
at  the  date  of  the  said  settlement  the  amount  due  to  the  said  M.  P., 
his  wife,  in  respect  of  her  money  received  by  him ;  And  the  Pits  {the 
late  and  present  trustees  of  the  bankrupts  property)  by  their  counsel 
desiring  the  inquiry  hereinafter  directed,  Direct  at  the  Pits'  risk  as  to 
costs ;  An  inquiry  what  was  the  value  of  the  property  brought  by  the 
said  N.  M.  P.  into  settlement  under  the  said  post-nuptial  settlement 
dated  &c. — Mackintosh  v.  Pogose,  Stirling,  J.,  16  Jan.  1895,  B.  1478  ; 
(1895)  1  Ch.  505. 

6.  Enforcing  Covenant  to  settle  Wife^s  Future  Property, 

Vast  the  Master's  certificate  dated  &c.,  and  as  varied  Let  the 
same  stand  as  follows : — ^'  The  Legacy  of  £ —  bequeathed  by  the  will 
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of  A.  to  C.  {Ihe  wife\  for  her  separate  use,  became  and  was  subject  to 
the  covenant  on  the  part  of  Sir  J.  C.  {the  husband),  in  the  said  inden- 
ture of  settlement  contained  as  to  the  settlement  of  future-acquired 
property  during  the  said  coYcrture  " ; — And  it  appearing  that  the  Defts 
E.  B.  and  H.  B.,  who  were  the  ezors  of  the  will  of  the  said  testatrix  A^ 
after  paying  the  sum  of  £ —  as  and  for  legacy  d jty  on  the  said  legacy 
of  £ — ,  placed  the  sum  of  £ —  residue  thereof  to  the  credit  of  the  said 
Sir  J.  C.  with  his  bankers,  and  allowed  him  to  have  and  receive  the 
same,  or  the  benefit  thereof ;  Declare  that  the  Defts  E.  B.  and  H.  B., 
and  the  said  -Sir  J.  C,  are  jointly  and  severally  bound  to  answer  and 
make  good  the  said  sum  of  £ —  to  the  said  trust  estate,  and  that  the 
life  interest  of  the  said  Sir  J.  C.  in  the  said  trust  funds  is  liable  to 
recoup  the  said  sum  of  £ — ;  And  Let  the  said  Defts  E.  B.  and  H.  B., 
and  the  said  Sir  J.  C,  lodge  the  said  sum  of  £ —  in  Court  as  directed 
in  the  schedule  hereto ;  And  Declare  that  the  trust  funds  and  property, 
now  subject  to  the  trusts  and  provisions  of  the  said  indenture  of  settle- 
ment, consist  of  the  several  particulars  mentioned  in  the  first  schedule 
to  the  chief  clerk's  certificate,  and  of  the  said  sum  of  £ — ,  being  the 
amount  of  the  said  legacy,  less  duty  thereon. — Directions  for  taxation 
of  costs. — The  Deft^  E.  B.  and  H.  B.  to  be  at  liberty  at  any  time  after 
they,  or  one  of  them,  shall  have  lodged  the  said  sum  of  £ —  in  Court 
&c.,  and  the  balance,  if  any,  which  shall  be  certified  to  be  due  from 
them,  to  apply  that  the  amount  so  paid  in  may  be  repaid  out  of  the 
dividends  and  income  of  the  trust  funds  representing  the  life  interest 
of  the  said  Sir  J.  C.  therein. — \^Add  Lodgment  Schedule,  Form  No.  1.] 
—See  Campbell  v.  Bainbridge,  V.-C.  S.,  27  June,  1868,  A.  2538  ;  S,  C, 

6  Eq.  269. 

For  declaration  that  the  limitations  in  a  settlement  in  favour  of  llie 
children  of  the  settlor  C.  by  her  first  marriage  wore  valid  and  binding,  and 
that  the  devisees  imder  the  will  of  the  said  0.  were  trustees  of  certain  copy- 
hold hereditaments,  &c.  in  the  same  will  mentioned,  upon  the  trusts  of  the 
settlement,  with  directions  for  vesting  the  copyholds,  and  for  taxation  and 
payment  of  costs  to  be  raised  by  mortgage  or  sale,  see  Oah  v.  G,,  Fry,  J., 

7  June,  1877,  A.  3313. 

For  declaration  that  the  trusts  of  a  voluntary  settlement  ought  to  be  per- 
formed and  carried  into  execution,  with  consequent  directions,  see  Hall  y.  ^., 
L.  C.  and  L.  JJ.,  26  Feb.  1873,  A.  645;  S.  C,  8  Ch.  430. 

For  declaration  that  a  deed  (in  the  nature  of  a  family  arrangement)  was 
binding  on  the  parties  thereto,  and  that  the  Pits  and  the  Deft  S.  (the  husband 
of  one  of  the  Hts)  had  by  their  acts  acquiesced  therein  and  become  bound 
thereby,  with  directions  consequent  for  division  of  the  jproi)erty  on  the 
footing  of  the  deed,  see  Smith  v.  Mogford,  M.  B.,  13  March,  1873,  B.  750 : 
8.  a,  21  W.  E.  472. 


NOTES. 
ENFORCIXO  AGBEEHENT  TO  SETTLE. 


On  the  principle  that  a  man  will  be  boimd  to  make  good  representations  on 
the  faith  of  which  another  has  been  induced  to  alter  his  position  or  incur 
Uability~-when  a  marriage  has  been  contracted  on  the  faitn  of  a  statement 
of  intention  to  settle  property  upon  the  intended  wife,  the  statement  will  be 
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treated  as  a  contract  capable  of  being  enforced,  and  a  settlement  directed  in 
accordance  therewith : — 

(a)  Against  the  father  or  his  represves  (subject  to  the  claims  of  creditors] : 
Coverdale  v.  Eastwood,  Id  Eq.  121,  Form  1,  sup,  p.  1694;  Laver  v. 
Fielder^  32  Beav.  1 ;  Hammershy  v.  De  Biel,  12  CI.  &  F.  45 ;  3  Beav. 
469 ;  Keays  v.  Gilmore,  I.  R.  8  Eq.  290 ;  22  W.  R.  465 ;  and  the 
father  will  not  bo  allowed  to  defeat  a  marriage  settlement  executed 
on  the  faith  of  his  representations  by  afterwards  exercising  a  power 
to  the  prejudice  of  those  interested  under  the  settlement :  Walford 
V.  Gray,  13  W.  R.  366,  761 ;  11  Jur.  N.  8.  473 ;  12  L.  T.  437. 
(6)  Against  the  husband  {AH  y.  A.,  4  Giff.  1)  and  his  represves,  eyen 
where  the  letters  containing  the  alleged  agreement  had  been  lost : 
Oilckrist  V.  Herbert,  20  W.  R.  348 ;  26  L.  T.  381 ;  and  against  all 
who  claim  specified  land,  the  subject  of  a  written  contract,  as  volun- 
teers under  the  husband:  Synge  v.  8,,  (1894)  1  U.  B.  466,  C.  A. 
(c)  Against  the  trustee  of  a  previous  marriage  settlement  who  refused  to 

transfer  the  property :  Michell  v.  Malings,  Form  3,  sup,  p.  1695. 
The  equity  to  have  sucn  representations  made  good  extends  to  the  issue  of 
the  marriage :  Walford  v.  Gray,  13  W.  R.  336,  761 ;  Prole  y.Soady,  2  Giff.  1 ; 
Jianch'ffe  v.  Parhyns,  6  Dow,  149 ;  and  in  the  case  of  a  wife's  reversionary 
interest  in  real  estate,  the  husband's  covenant,  with  her  assent,  that  it  shall 
be  settled,  may  be  enforced  against  her  heir-at-law  on  whom  it  has  descended : 
Lee  V.  Z.,  4  Ch.  D.  175,  Form  4,  inf,  p.  1717 ;  Re  Dc  Bos,  Ilardwicke  v.  Wt'lmof, 
31  Ch.  D.  81. 

And  the  husband's  claim  under  an  ante<nuptial  contract  or  articles  is  not 
after  marriage,  the  wife  boing  dead  s.  p.,  defeated  by  his  having  refused  to 
insure  his  life,  or  to  execute  a  settlement  pursuant  to  the  agreement :  Jeston 
V.  Key,  6  Ch.  610. 

But  the  representation  must  be  distinct  and  without  reserve — not  mere 
general  professions:  Maunself  v.  Whitey  4  II.  L.  C.  1039;  Moorhonse  v.  Colvin, 
15  Beav.  341 ;  McAskie  v.  M'Kay,  I.  R.  2  Eq.  447  ;  Dashwood  v.  Jermyn,  12 
Ch.  D.  776;  Re  Allen,  Hincks  v.  A,,  49  L.  J.  Ch.  553;  28  W.  R.  533;  Re 
Fickus,  (1900)  1  Ch.  331. 

— must  not  be  negatived  by  the  terms  of  a  settlement  executed  before  the 
marriage:  Loxley  v.  Heath,  1  D.  F.  &  J.  489;  27  Beav.  523  (unless  there  be 
sufficient  evidence  that  the  settlement  has  been  made  in  eiTor:  Bold  v. 
Hutchinson,  5  D.  M.  &  G.  558 ;  Re  Badcock^  Kingdon  v.  Tagart,  17  Ch.  D.  361. 
— must  not  have  been  waived:  Caton  v.  C,  L.  R.  2  H.  L.  127 ;  or  super- 
seded by  a  subsequent  agreement  for  a  settlement :  Re  Badcock,  Kingdon  v. 
TagaH,  17  Ch.  D.  361. 

— and  the  marriage  must  be  shown  to  have  taken  place  on  the  faith  of 
the  representation :  Gddicutt  v.  Townsend,  28  Beav.  445 ;  Jameson  v.  Stei7i, 
21  Beav.  5. 

And  a  mere  voluntary  statement  by  A.  that  he  intended,  during  his  life, 
to  make  an  allowance  to  B.,  and  to  leave  him  a  legacy  by  his  wul  in  lieu 
thereof,  cannot  be  converted  into  a  contract,  because  a  third  person  consents, 
on  the  strength  of  it,  to  allow  B.  to  marry  her  daughter :  Dashwood  v.  Jermyu, 
12  Ch.  D.  776. 

Children,  both  legitimate  and  illegitimate,  of  a  widow  are  within  the 
actual  consideration  of  her  second  marriage,  and  her  covenant  to  convey  pro- 
perty for  their  benefit  in  pursuance  of  an  agreement  witii  her  intended 
nusband  will  be  enforced :  Newstead  v.  Searles,  1  Atk.  265 ;  West,  Ch.  287  ; 
Clarke  v.  Wright,  6  H.  &  N.  849;  Gale  v.  G.,  6  Ch.  D.  144,  sup,  p.  1696; 
May,  Yol.  Conv.  343. 

Whether  the  children  of  the  husband  by  a  former  marriage  were 
within  the  marriage  consideration  was  regarded  as  doubtful:  see  Dart, 
Y.  &  P.  1013;  and  Ithell  v.  Beane,  1  Yes.  215;  but  it  has  been  held 
that  they  are  not :  Re  Cameron  and  Wells,  37  Ch.  D.  32,  C.  A. ;  Price  v. 
Jenkins,  4  Ch.  D.  483,  488,  treating  Newstead  v.  Searles  as  an  exception 
which  ought  not  to  be  extended ;  but  in  Mackie  v.  Herbertson,  9  App.  Ca, 
fSc.)  30'6 ',  axid  De  Mestre  v.  West,  (1891)  A.  C.  264;  60  L.  J.  P.  C.  66; 
J^ewstead  v.  Searles,  sup.,  has  been  explamed,  on  the  ground  that  the  limita- 
tions in  favour  of  the  children  of  the  second  marriage  could  not  be  effectual 
imless  effect  were  also  given  to  those  in  favour  of  the  children  of  the  former 
xnarriage. 
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A  marriage  contract  will  not  be  carried  oat  partially ;  and  accoidinglj 
effect  will  be  given  to  proyisions  for  the  benefit  of  a  stranger :  Davenport  t. 
Bishoppf  2  T.  &  C.  C.  451 ;  although  tiie  stranger  or  volunteer  comd  not 
have  enforced  them  against  the  con&acting  parties:  Cdyear  v.  X.  MuBgrave^ 
2  Kee.  81. 

A  covenant  by  a  man  on  marriage  to  lay  out  money  in  land  to  be  settled 
on  the  wife  and  children,  with  remainder  to  himself  in  roe,  may  be  enforced  by 
his  heir,  if  any  of  the  uses  are  subsisting  at  the  husband's  death :  Barham  t. 
E.  Clarendon  y  10  Ha.  126 ;  but  a  covenant  to  settle  after-acquired  property 
will  not  bo  enforced  in  favour  of  the  heir-at-law:  Be  Antiis,  ChHxrynd  v. 
Morgan,  31  Ch.  D.  596,  C.  A. 

A  post-nuptial  settlement,  the  consideration  passing  only  as  between  husband 
and  wife,  is  necessarily  voluntary  as  regards  the  children  of  the  marria^ : 
Green  v.  Paterson,  32  Ch.  D.  95,  C.  A. ;  sectia,  if  grounded  on  consideration 
moving  from  them :  Bayspooh  v.  Coilins,  6  Ch.  228. 

An  infant,  though  incapable  (except  with  the  approbation  of  the  Court, 
under  the  Infants  Settlement  Ad;,  sup.  pp.  1061,  1062)  of  binding  herself  by 
covenant  in  her  marriage  settlement  that  her  reversionary  property  shall  be 
settled,  cannot  withdraw  from  the  settlement  such  property  when  it  falls  into 
possession  without  giving  up  interests  given  to  her  in  the  other  settled  pro- 
perty, and  accordingly  must  elect:  Cwlriugton  v.  C,  L.  R.  7  H.  L.  854; 
8  Ch.  578 ;  Carter  v.  8ilber,  (1891)  3  Ch.  553;  S.  C,  (1892)  2  Ch.  278,  C.  A  ; 
8,  C.  (ttom.  Edwards  v.  Carter),  (1893)  A.  C.  360,  H.  L.;  SmtWs  WW,  38 
L.  T.  466 ;  WiUoughby  v.  MiddJeton,  2  J.  &  H.  344 ;  Be  Queade's  TrusU, 
33  W.  R.  816;  54  L.  J.  Ch.  786;  53  L.  T.  74;  Anderson  v.  Abbot,  23  Beay. 
457  ;  and  see  StreatfiM  v.  S.,  1  L.  C.  Eq.  416. 

Marriage  articles  executed  by  an  adult  and  infant,  though  voidable  by 
the  infant  on  attaining  twenty-one,  are  binding  on  tiie  adult:  Be  Smith's 
Trusts,  25  L.  B.  Ir.  439. 

The  receipt  of  a  provision  covenanted  to  be  paid  as  part  of  the  marriage 
arrangement,  and  therefore  within  the  consideration  (see  Codrington  v. 
Lindsay,  8  Ch.  578,  592),  will  amount  to  ratification  of  the  settlement: 
Smith's  Will,  38  L.  T.  466. 

As  to  ratification  and  confirmation,  see  Simpson,  Infants,  34,  35 ;  2  L.  C. 
Eq.  p.  902 ;  7th  ed.  852  {Ilornsby  v.  Lee) ;  and  that  a  settlement  incomplete 
as  to  part  of  the  property  therein  comprised  may  be  confirmed  and  have 
effect  given  to  it  as  a  testamentary  instrument  by  a  subsequent  will,  see 
Bizzey  v.  Flight,  3  Ch.  D.  269.  The  principle  of  election  applies  also  to 
contracts  for  valuable  consideration  jesting  in  articles  as  distinguished  from 
an  executed  settlement:  Brown  v.  B,,  2  Eq.  481 ;  SavHl  v.  S.,  2  Coll.  721. 

As  to  confirmation  by  a  married  woman,  v.  sup.  p.  901. 

In  transactions  between  husband  and  wife  or  parent  and  child,  the  Court 
will  anxiously  lay  hold  of  any  circumstances  constituting  a  consideration 
from  the  grantee  to  the  grantor  to  take  the  case  out  of  me  disabiHty  of  a 
voluntary  conveyance :  llosher  v.  Williams,  20  Eq.  210,  218 :  Townend  v. 
Toker,  1  Ch.  446. 

A  bargain  between  husband  and  wife  affecting  their  interests  in  real 
estate,  and  afterwards  embodied  in  a  post-nuptial  settlement,  will  be  sup- 
ported as  a  deed  for  valuable  consideratiou,  even  against  a  subsequent 
creditor  or  purchaser  for  value,  from  whom  it  has  been  suppressed :  Teasdale 
V.  Braithivaite,  4  Ch.  D.  85  ;  5  Ch.  D.  630,  C.  A, ;  Uewison  v.  Negus,  16Beav. 
594,  affirmed  17  Jur.  567  ;  Be  Foster  and  Lister,  6  Ch.  D.  87 ;  but  not  if  the 
settlement  does  not  refer  to  the  agreement  and  settles  the  property  in  a 
substantially  different  way :  TrowtUy,  Shenton,  9  Ch.  D.  318,  C.  A. 

But  a  post-nuptial  settlement  made  in  pursuance  of  the  husband's  ante- 
nuptial parol  a^eement  has  been  held  to  be  merely  voluntary,  and  as  such 
void  against  his  creditors :  Warden  v.  Jones,  2  D.  &  J.  76 ;  Goldicutt  v. 
Toumse7id,  28  Beav.  445 ;  Bandall  v.  Morgan,  12  Ves.  67  ;  contra,  Dundas  v. 
Dutens,  2  Cox,  235  ;  1  Yes.  jun.  196 ;  unless  the  marriage  has  taken  place  on 
the  faith  of  the  agreement,  or  there  have  been  acts  of  part  performance 
independently  of  the  marriage :  Cooper  v,  Wormald,  27  Beav.  266 ;  Surcombe 
v.  Pinniger,  3  D.  M.  &  G.  571  ;  and  see  Caton  v.  C,  L.  E.  2  H.  L.  131; 
1  Ch.  137  ;  Day.  Conv.,  vol.  iii.  pp.  635.  636. 

And  a  post-nuptial  settlement  of  realty  and  personalty,  to  which  the  wife 
was  absolutely  entitled  for  her  separate  use,  was  held  voluntary,  although 
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tiie  IxtLsband's  possible  estate  by  the  curtesy  was  bound :  Bhurmur  v.  Sedg^ 
wick,  24  Ch.  D.  697. 
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In  order  to  render  a  voluntary  settlement  or  assignment  valid  and  effectual, 
the  settlor  must  have  done  everything  which  from  the  nature  of  the  property 
was  necessary  in  order  to  part  with  nis  interest  and  render  the  settlement 
binding  upon  him,  by  puttmg  the  property  out  of  his  power ;  or  there  must 
have  been  a  valid  declaration  of  trust  (wmch  in  the  case  of  personalty  may 
be  parol  as  well  as  written :  see  Peckham  v.  Taylor ^  31  Beav.  260):  Ellison  v. 
E.,  1  L.  0.  Eq.  6th  ed.  291 ;  2  L.  C.  Eq.  7th  ed.  835. 

Effect  has  accordingly  been  given  to  voluntarv  assignments  where  the 
"fransfer,  though  incomplete,  is  as  complete  as  tine  nature  of  the  interest 
admits:  Kekewich  v.  Manning,  1  D.  M.  &  G.  176;  Richardson  \,  B.,  3  Eq. 
686;  Pearson  v.  Amicable  Soc,,  27  Beav.  229;  Voyle  v.  Hughes,  2  8m.  &  G. 
18 ;  Parnell  v.  Hingston,  3  Sm.  &  G.  337 ;  Re  King,  Seicell  v.  K.,  14  Ch.  D. 
179 ;  Re  Smith,  Bull  v.  Smith,  84  L.  T.  835 ; 

— even  where  the  subject  of  the  assignment  has  been  retained  by  the 
grantor  without  notice  to  the  trustees  or  persons  interested  under  the  assign- 
ment: Donaldson  v.  />.,  Kay,  711 ;  Way's  Trusts,  2  D.  J.  &  S.  365;  Bonfleld 
V.  Howell,  32  Beav.  217 ;  and  as  to  such  notice,  see  Browne  v.  Savage,  4  Drew. 
636; 

— and  a  voluntary  transfer  of  stock  may  be  complete  without  the  know- 
ledge of  the  transferee,  and  there  is  not  necessarily  a  locus  pcsniientice  until 
communication  to  him :  Standing  v.  Bowring,  31  Ch.  D.  282,  C.  A. ;  but  a 
eift  of  chattels  capable  of  delivery,  made  per  verba  de  presenti  by  a  donor  to  a 
donee,  does  not  pass  the  property  in  the  chattels  without  delivery :  Cochrane 
V.  3f(Dorc,  25  Q,  B.  D.  67. 

— and  in  the  case  of  a  policy  of  assurance  (no  deed  of  assignment  being 
necessary)  a  letter,  expressed  to  be  a  formal  assignment  previous  to  a  deed, 
was  held  to  constitute  a  complete  assignment,  though  no  notice  was  given  to 
the  assurance  office  and  no  deed  ever  executed :  Re  King,  Sewell  v.  K,,  14 
Ch.  D.  179 ; 

. — and  that  an  assignment  of  debts  may  be  complete  though  the  securities 
for  them  (bills  of  sale)  are  not  assigned  with  them,  see  Re  Patrick,  (1891) 
1  Ch.  82,  88,  C.  A. ; 

— and  an  ultimate  limitation  in  a  marriage  settlement  in  favour  of  an 
unascertained  class  of  next  of  kin  of  the  w^e,  being  an  executed  trust,  is 
iirevocable :  Paul  v.  P.,  20  Ch.  D.  742,  C.  A. 

A  delivery  of  a  promissory  note  to  the  donor's  exor,  to  be  handed  over  after 
the  donor's  death  to  a  third  person,  on  the  fulfilment  of  a  condition,  was 
held  to  create  a  trust :  Re  Richards,  Shenstone  v.  Brock,  36  Ch.  D.  641 ;  and 
so  the  indorsement  and  delivery  of  a  banker's  deposit  receipt  coupled  with 
the  appointment  of  the  donee  to  be  executor  of  the  donor :  Re  ihiffin,  G,  y.G., 
(1899}  1  Ch.  408 ;  and  as  to  the  effect  of  a  voluntary  bond  or  covenant,  see 
Ijewin,  82,  83. 

And  the  Subseauent  acquisition  by  the  settlor  of  the  legal  estate  in  pro- 
perty of  which  ne  has  oy  voluntary  settlement  conveyed  his  equitable 
mterest  will  not  avoid  the  volimtary  settlement :  Gilbert  v.  Overton,  2  H.  &  M. 
110. 

An  assignment  of  a  mere  expectancy  being  ineffectual,  the  trustees  taking 
under  it  hold  for  the  assignor :  Re  Tilt,  74  L.  T.  163 ;  W.  N.  (96)  9 ;  and  see 
Lewin,  75. 

The  Court  will  not  convert  an  imperfect  gift  into  a  declaration  of  trust, 
and  accordingly  a  voluntary  settlement  intended  to  take  effect  as  a  transfer 
cannot,  where  the  transfer  is  incomplete,  be  carried  out  as  a  declaration  of 
trust :  Milroy  v.  Lord,  4  D.  F.  &  J.  264 ;  Jone^  v.  Lock,  1  Ch.  25 ;  Warriner 
V.  Rogers,  16  Eq.  340;  Richards  v.  Delbridge,  18  Eq.  11;  Ileartley  v.  Nichol- 
son, 19  Eq.  233;  Moore  v.  M,,  43  L.  J.  Ch.  617 ;  18  Eq.  474;  Re  Hancock, 
H.  V.  Berrey,  57  L.  J.  Ch.  793 ;  59  L.  T.  197 ;  36  W.  R.  710 ;  nor  an  informal 
instrument  which  was  intended  to  operate  as  a  testamentary  disposition: 
Towers  v.  Hogan,  23  L.  E.  Ir.  53 ;  and  where  the  assignment  is  not  absolute, 
but  only  by  way  of  equitable  charge,  so  that  the  transaction  depends  on 
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contract,  equity  will  not  assist  the  volunteer :  Be  Bart  of  Lucan,  Ld.  FUi' 
hardinge  v.  Cobden,  45  Ch.  D.  470. 

And  tlds  principle  applies  equally  to  imperfect  gifts  in  favour  of  a  wife  or 
children :  Frt'ce  v.  P.,  14  Beav.  598 ;  Jefftrys  v.  J.,  G.  &  P.  138  ;  H^  Breton, 
B.  V.  Woohen,  17  Ch.  D.  4l6;  Vincent  Y,  P.,  56  L.  T.  243;  and  see  JBc  Whii- 
taker,  W.  v.  ir.,  21  Ch.  D.  657,  666. 

Where  a  husband  by  deed  assigned  leaseholds  to  his  wife,  "her  execntorB, 
admors,  and  assies,  as  her  separate  estate,"  it  was  held  that  the  deed 
operated  as  a  yahd  declaration  of  trust:  Fox  v.  Hawks,  13  Ch.  D.  822;  9ed 
qu. ;  see  Re  Breton,  B,  v.  Woolven,  ^up, 

T3ie  cases  of  Richardson  v.  -ff.,  3  Eq.  686 ;  Morgan  v.  Malleson,  10  Eq.  475 ; 
BO  far  as  they  conflict  with  the  above  rule,  have  not  been  followed. 

To  establish  a  valid  declaration  of  trust  or  gift,  rebutting  the  presumptioD 
of  resulting  trust,  the  evidence  must  be  clear  and  distinct ;  but  thougn  the 
burden  of  proof  is  on  the  ^rson  setting  up  the  declaration  of  trust  or  gif^ 
his  evidence  will  not  be  disregarded :  Roberts  v.  i?.,  12  Jur.  N.  S.  971 ;  15 
L.  T.  260 ;  15  W.  R  117  ;  Fmvkes  v.  Pascof,  10  Ch.  343 ;  and  see  Marshatt  v. 
Crutwell,  20  Eq.  328  ;  Upton  v.  Brown,  12  Ch.  D.  872. 

If  a  person  invests  funds  in  the  names  of  the  trustees  of  his  marriage 
settlement,  the  presumption  is  that  they  hold  upon  the  trusts  of  the  settle- 
ment :  Re  Curteis,  14  Eq.  217 ;  but  under  a  mamage  settlement,  where  trusis 
for  children  were  void  for  remoteness,  there  was  a  resulting  trust  for  the 
settlor :  Re  Nash's  Settfement,  51  L.  J.  Ch.  511 ;  30  W.  E.  406 ;  46  L.  T.  97. 

On  failure  of  the  objects  of  a  society  for  providing  annuities  for  the  widows 
of  deceased  members  uiere  was  held  to  be  no  resulting  trust  in  favour  of  the 
represves  of  the  members  who  had  all  died:  Cunnack  v.  Edvoards,  (1896)  2 
Ch.  679,  C.  A. ;  reversing  (1895^  1  Ch.  489 ;  secus,  where  the  object  was  to 
raise  funds  by  means  of  weekly  contributions  for  the  assistance  of  the 
members  of  a  dissolved  trade  union :  Re  Printers*  and  Transferrers*  AmaU 
gamated  Trade  Protection  Sodely,  (1899)  2  Ch.  184;  inf.  p.  2173,  Form  11; 
or  for  the  maintenance  nnd  support  of  two  deceased  necessitous  ladies:  Be 
The  Abbott  Fund,  (1900)  2  Ch.  326. 

But  the  question  of  resulting  trust  is  one  of  construction:  Lewin,  159; 
and  under  a  creditor's  deed  assigning  a  business  to  trustees  upon  trust  to 
carry  it  on  for  the  creditors,  and  divide  the  profits  and  proceeds  among  them 
in  rateable  proportions,  there  was  no  resulting  trust  for  the  assignors :  Smith 
V.  Cooke,  (1891)  A.  C.  297 ;  rovereing  H.  C\,  45  Ch.  D.  38,  C.  A. 

And  the  Infants  Settlement  Act,  1855  (18  &  19  Y.  c.  43^,  authorizes  an 
out-and-out  appointment  by  an  infant  under  which  a  resulting  trust  for  the 
infant  may  aiise:  Re  Scott,  S,  v.  Hdnbury,  (1891)  1  Ch.  298. 

A  married  woman,  so  long  as  the  transfer  remained  incomplete,  might 
retract  her  consent :  Pen  fold  v.  Mould,  4  Eq.  562. 

If  a  voluntary  settlement  has  been  avoided  by  a  subsequent  sale,  the  c.  q,  U 
have  no  equity  against  the  purchase-money :  Daking  v.  Whimper,  26  Beav.  568. 

And  for  the  doctrine  of  the  Court  as  to  voluntary  and  incomplete  settle- 
ments. Bee  Bridge  Y,  B.,  16  Beav.  315;  Beech  v.  Keep,  18  Beav.  285;  TTard 
V.  AudJand,  8  Beav.  213  (eai'lier  cases  collected);  Edison  v.  ^.,  1  L.  C.  Eq. 
6th  ed.  291 ;  2  L.  C.  Eq.  7th  ed.  835 ;  Lewin,  Trusts,  68  et  seq, ;  and  as  to 
the  well-established  distinction  between  a  complete  voluntary  trust  and  a 
Tolimtary  contract  to  create  a  trust,  and  that  the  latter  will  not  be  enforced, 
see  Lewin,  84;  Re  D*Angibau,  Andreivs  v.  A.,  15  Ch.  D.  228,  C.  A.;  Re 
Ansiis,  CheUcynd  v.  Morgan,  31  Ch.  D.  596,  C.  A. 

As  to  voluntary  settlements  which  are  void  as  against  creditors,  see 
Chap.  LI.,  **  Specific  Eeuef." 

APTEE-ACQTJIRED  PEOPEETY. 

The  primary  object  of  a  covenant  to  settle  a  wife's  after-acquired  property 
is  to  exclude  the  husband's  marital  right  and  bind  property  which  would 
otherwise  be  subject  thereto :  see  Edye  v.  Addison,  1  H.  &  M.  781 ;  Bum- 
Murdocky,  Charlesworth,  23  W.  E.  743;  Mackenzie's  Settlement,  2  Ch.  345; 
Fisher  v.  Shirley,  43  Ch.  D.  290 ;  and  while  a  liberal  construction  will  be 

S'ven  to  the  covenant  in  order  to  effect  such  object  (see  Spring  v.  Pride,  4 
.  J.  &  S.  395 ;  CornmeU  v.  Keith,  3  Ch.  D.  767),  the  operation  wiU  not,  in 
the  absence  of  expressions  showing  a  contrary  intention,  be  extended  beyond 
coverture,  even  though  the  words  *'  during  coverture"  are  not  oontained  in 
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the  ooTenant :  Re  Edwards,  9  Ch.  97 ;  CamphelVs  Policies,  6  Ch.  D.  686 ;  25 
W.  B.  268 ;  Alleyne  v.  Hussey,  22  W.  R.  203 ;  Dickinson  v.  Dillwyn,  8  Eq. 
546;  CarUr  v.  C,  lb.  651 ;  Be  Coghlan,  BroughUm  v.  B.,  (1894)  3  Ch.  76; 
Fisher  v.  Shirley,  sup, ;  secus,  if  the  husband  survives :  S»  C. 

And  this  rule  apphes  to  an  assignment  in  the  settlement  of  property  to  be 
afterwards  acauii^ :  Holloway  y.  H,,  25  W.  B.  575 ;  and  such  an  assignment 
will  not  be  held  to  comprise  money  given  long  afterwards  by  husMind  to 
wife :  Cdes  v.  C,  (1901)  1  Ch.  711. 

The  effect  of  the  covenant  if  ambiguous  may  be  determined  by  reference 
to  a  recital:  Re  Coghlan,  Braughion  v.  B,,  (1894)  3  Ch.  76. 

Where  two  ante-nuptial  settlements  were  executed,  each  of  which  con- 
tained a  covenant  for  settlement  of  the  wife's  after-acquired  property,  the 
Court  refused  to  hold  that  the  first  settlement  was  superseded  by  the  second : 
Re  Oundry,  Mills  v.  Mills,  (1898)  2  Ch.  504. 

The  cases  as  to  what  property  is  bound  by  such  a  provision  are  not  easily 
reconciled,  except  perhaps  on  tine  particular  words  of  each  covenant. 

In  the  case  of  property  to  which  the  wife  was  entitled  at  the  time  of  the 
settlement  for  a  reversionary  interest,  vested  or  contingent,  there  must,  in 
general,  have  been  a  change  during  ^coverture  from  a  reversionary  to  a 
possessory  title  in  order  to  bring  it  within  the  covenant :  Archer  v.  Kelly, 
iDr.  &  8m.  300 ;  Clinton's  Trust,  13  £q.  305. 

Accordingly  property  which  has  actually  descended,  devolved,  or  become 
vested  in  possession  at  the  time  of  the  settlement  is  not  within  a  covenant  to 
settle  property  which  the  wife,  or  husband  in  her  right,  ' '  shall  become  entitled 
to":  Churchill T.  Shepherd,  33  Beav.  107;  Wilton  v.  Colvin,  3  Drew,  617; 
Browne's  Will,  7  Eg.  231 ;  WyndhanCs  Trusts,  1  Eq.  290 ;  Re  Oamett,  Robin- 
son V.  Oandy,  33  Cn.  D.  300,  C.  A. ;  distinguishing  Williams  v.  Mercier,  10 
App.  Ca.  1,  where  property  devolving  on  the  husband  eo  instanti  of  the  mar- 
riage in  right  of  the  wife,  was  held  to  be  included,  because  there  was  nothing 
in  the  settlement  except  the  covenant  which  could  affect  the  existing  pro- 
perty. Where  covenant  was  limited  to  existing  interests,  a  fund  subsequently 
appointed  to  the  covenantor  as  one  of  a  class  of  children,  who  also  took  in 
default  of  appointment,  was  not  bound :  Sweetapple  v.  Horlock,  11  Ch.  D.  745. 

So  also  reversionary  property,  which  though  vested  at  the  time  of  the 
settlement,  does  not  fall  into  possession  during  the  coverture :  Peddtr^s 
Settlement,  10  Eq.  585  (and  cases  there  collected) ;  Jones*s  Will,  2  Ch.  D. 
362 ;  45  L.  J.  Ch.  428 ;  and  the  change  from  a  contingent  to  an  absolute 
interest  is  not  sufficient  if  the  interest  remains  reversionary  during  covertui*e : 
MichelVs  Trusts,  9  Ch.  D.  5,  C.  A.  (reversing  6  Ch.  D.  618) ;  secus,  where  the 
covenant  is  in  general  terms  and  the  reversionary  property  comes  into  pos- 
session after  l£e  death  of  the  wife,  but  during  the  me  of  the  husband  : 
Fish&r  V.  Shirley,  43  Ch.  D.  290. 

But  it  has  been  held  contra  that  the  husband's  acquisition  of  an  interest 
in  the  property  by  marriage  satisfies  the  words  of  futurity :  Vianfs  Settle- 
ment, 18  Eq.  436;  Hamilton  v.  James,  1.  B.  11  Eq.  223;  and  see  Re  Hill,  11 
W.  B.  930 ;  9  Jur.  942 ;  8  L.  T.  825 ;  Rose  v.  Cornish,  16  L.  T.  786 ;  Grafftey 
V.  Humpage,  1  Beav.  40. 

And  in  Agar  v.  George,  2  Ch.  D.  706 ;  Commell  v.  Keith,  3  Ch.  D.  767, 
interests  contingent  at  the  time  of  the  settlement  which  did  not  fall  into 
possession  until  after  the  termination  of  the  coverture  were  held  bound  by 
the  particular  covenant ;  and  reversionary  property,  though  liable  to  be 
divested,  was  included  in  a  covenant  extending  to  property  to  which  the  wife 
was  or  might  become  entitled :  Re  Jackson's  mil,  13  Ch.  D.  189 ;  Re  Macken- 
zie's Settlement,  2  Ch.  345 ;  andsee  /?e  Ware,  Cumberlege  v.  IF.,  45  Ch.  D.  269. 

Under  a  covenant  to  **  convey,  assi^,  or  assure,"  a  feme  covert  could  not 
be  compelled  to  enlarge  by  a  disentailing  assurance  an  estate  tail  to  which 
she  had  become  entitled :  Hilbers  v.  Parkinson,  25  Ch.  D.  200. 

If  the  covenant  contains  an  exception  of  property  otherwise  **  settled,"  a 
sum  left  to  the  wife*s  separate  use  will  be  excluded :  Re  Berens,  59  L.  T. 
626 ;  Kane  v.  K.,  16  Ch.  D.  207. 

As  to  the  meaning  of  the  words  ''  at  one  and  the  same  time,  and  from  one 
and  the  same  source,"  see  Re  Pares,  Re  Scott  Chad,  (1901)  1  Ch.  708. 

Property  siven  to  a  woman's  separate  use,  without  any  restraint  on  anti- 
cipation, is  bound  by  a  covenant  to  settle  her  after-acquired  property,  if  both 
she  and  her  husband  have  entered  into  the  engagement :  Campbell  v.  Bain- 
bridge,  6  Bq^,  269 ;  Coventry  y,  C,  32  Beav.  612 ;  Brooks  y.  Keith,  1  Dr.  &  Sm. 
VOL.  II.  6  R 
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462 ;  WiUoughhy  y.  Middldon,  2  J.  &  H.  344 ;  ^  lyEOampe's  SMemeta, 
D'E,  V.  Crowe,  63  L.  J.  Ch.  1117  ;  61  L.  T.  602 ;  32  W.  E.  978  (showiM  that 
the  fact  that  the  husband  only  is  expressed  to  "  covenant "  is  not  oondnsiTe 
to  show  that  the  covenant  was  not  intended  to  be  joint) ;  Rr  De  Bob,  Hard' 
wicke  V.  Wilmotf  31  Ch.  D.  81  (where  the  wife,  joining  in  the  deed,  was 
bound  by  a  recital  that  her  property  was  to  be  settled) ;  lie  Haden,  Coling  v. 
H,y  ( 1898)  2  Ch.  220  (where  the  covenant  was  by  husband  alone,  but  the  wife 
was  a  party  to  and  executed  the  deed). 

8ecu8,  if  the  engagement  is  that  of  the  husband  only :  Banuden  v.  Smith, 
2  Drew.  298 ;  Gataker  v.  ReynardAon,  13  W.  R.  487 ;  12  L.  T.  134 ;  and  see 
Young  v.  Smith,  1  £q.  180 ;  Webb's  Trusts,  46  L.  J.  Ch.  769 ;  Macpherwn  v. 
M.,  65  L.  J.  Ch.  922 ;  66  L.  T.  346;  and  see  Me  Rickman,  Stokes  v.  i2.,  80 
L.  T.  618 ;  Re  Smith,  Robsofi  y.  Tidy,  W.  N.  (00)  76 ;  though  the  setdement 
contains  a  recital  of  an  agreement  uiat  the  wife's  property  should  be  settled: 
Dawes  v.  Treadwell,  18  Ch.  D.  364,  C.  A. ; 

~>or  if  the  property  is  inalienable  during  coverture,  or  subject  to  a  restraint 
on  anticipation :  Coventry  v.  C,  sup, ;  Brwks  y.  Keith,  sup, ;  Re  Sard,  4  N.  B. 
321 ;  Re  Carrey,  Gibson  y.  Way,  32  Ch.  D.  361 ; 

^-or  the  conditions  upon  which  it  is  given  are  inconsistent  with  the  trusts 
of  the  settlement :  Mainwaring^s  Settlement,  2  Eq.  487 ;  Thornton  y.  Bright, 
2  My.  &  C.  230. 

But  no  mere  expression  of  an  intention  on  the  part  of  the  donor  of  property 
wiU  take  it  out  of  the  settlement,  if  upon  the  true  construction  of  uie  cove- 
nant it  falls  within  it :  Re  Allnutt,  Pott  v.  Brassey,  22  Ch.  D.  276 ;  Scholfield 
y.  Spooner,  26  Ch.  D.  94,  C.  A. 

And  the  effect  of  sect.  19  of  the  Married  Women's  Property  Act  appears  to 
be  that  a  covenant  for  settlement  of  after-acquired  property  belonging  to  the 
wife  will,  thoueh  entered  into  by  the  husbana  alone,  bmd  all  her  pr^erty  as 
fully  as  would  nave  been  the  case  if  the  Act  had  never  passed :  Re  Whitaker, 
Christian  v.  W.,  34  Ch.  D.  227,  0.  A. ;  Hancock  v.  H.,  38  Ch.  D.  78,  C.  A. ; 
Stevens  v.  Trevor-Garnck,  (1893)  2  Ch.  307 ;  Re  Stonor's  Trusts,  24  Ch.  D. 
195;  and  v.  sup,  p.  919. 

Property  over  which  the  wife  has  a  general  power  of  appointment  is  not 
within  the  covenant:  Ewart  y.  E.,  11  Ha.  276;  Toionshend  y.  Harrowby,  4 
Jur.  N.  S.  363 ;  27  L.  J.  Ch.  663 ;  6  W.  E.  413 ;  nor  is  a  life  interest  only : 
8,  C;  and  see  St,  Aubyn  y.  Humphreys,  22  Beav.  175. 

Savings  out  of  the  income  derived  under  the  settlement  will  not,  it  would 
seem,  in  general  be  regarded  as  included  in  the  covenant  to  settle  after- 
acquired  property:  Fiulay  y.  Darling,  (1897)  1  Ch.  719,  not  following  Rt 
Bendy,  Wallisy,  B,,  (1895)  1  Ch.  109;  and  see  Lewin  on  Trusts,  10th  ed., 
943. 

Under  the  Infante'  Settlement  Act,  1865,  empowering  infants  to  make 
settlements  of  property  in  **  expectancy,"  a  covenant  by  an  infant  for  settle- 
ment of  after-acquired  property  extended  to  an  interest  acquired  by  him 
under  the  will  of  a  person  who  died  after  the  execution  of  the  settlement :  Be 
Johnson,  Moore  v.  «/.,  (1891J  3  Ch.  48. 

An  officer's  half-pay,  wnich  has  been  after  the  date  of  the  settlement 
capitalized  under  the  Pensions  Commutation  Act,  1871  (34  &  36  Y.  c.  36), 
is  not  bound  by  his  covenant  to  settle  property  to  which  he  then  was,  or 
should  during  the  coverture  become,  entitled :  Churchill  v.  Denny ,  20  Eq. 
634. 

In  a  covenant  to  settle  after-acquired  property  of  a  specified  amount,  the 
words  **at  any  time"  have  been  held  to  mean  at  any  one  time  {Hoodr. 
Franklin,  16  IBq.  496),  and  from  the  same  source:  Be  Hooper,  13  W.  E,  710; 
12  L.  T.  137 ;  6  W.  E.  462 ;  11  Jur.  N.  S.  478. 

For  the  mode  of  estimating  the  value  of  audh  property  when  derived  from 
different  sources,  and  for  the  deduction  of  succession  or  other  duties,  see 
Mackenzie* 8  Settlement,  2  Ch.  346 ;  and  for  a  successful  evasion  of  the  covenant 
by  the  execution  by  the  wife  of  successive  deeds  appointing  to  her  own 
separate  use  a  large  sum  bequeathed  upon  such  trusts  as  she  should  appoint, 
in  sums  just  within  the  limit,  see  Bower  v.  Smith,  11  Eq.  279. 

And  that  under  a  covenant  by  a  testator  to  pay  a  sum  "  free  from  all  de- 
ductions whatsoever  "  to  the  tniBtees  of  a  settlement,  his  exor  is  not  concerned 
to  see  to  the  payment  of  the  succession  duty,  but  that  such  duty  must  oome 
out  of  the  fund,  see  Be  Higgins,  Day  y.  Tumell,  31  Ch.  J>,  142,  0.  A. 
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FAHILT  ABBANGEMBirrS. 

Family  arrangements  being  regarded  with  faronr  by  the  Court,  effect  has 
been  given  to  them  in  oases  where,  if  entered  into  between  mere  straneers, 
they  would  not,  according  to  the  ordinary  rules  of  Equity,  have  been  held 
binding:  Williams  v.  W.,  2  Ch.  294;  Miller  v.  Harriaon,  I.  R.  6  Eq.  324; 
Joddrell  y.  J.,  9  Beay.  45 ;  14  Beay.  397;  Hoghton  y.  ZT.,  15  Beay.  278 ;  and 
see  Siapilton  r.  S.,  1  L.  C.  Eci-  223 ;   Wycherley  y.  TF.,  3  Eden,  175. 

The  amount  of  consideration  will  not  be  minutely  scanned :  Williams  y. 
TT.,  sup, :  Head  y.  Oodlee^  Joh.  53  ;  and  a  family  arrangement  by  parol  only, 
which  has  been  acted  on,  will  be  enforced :  Neale  y.  N.y  1  Keen,  672 ;  Wil^ 
Hams  y.  W.,  snp. 

The  ayoidance  of  family  liti^tion,  or  quieting  disputes,  well  founded  or 
not,  affords  sufficient  consideration :  Smith  y.  Mo^ordy  21  W.  B..  472 ;  Gordon 
T.  O.,  3  Swa.  400 ;  Case  y.  C,  38  W.  E.  183;  61  L.  T.  789 ;  and  provided 
there  be  ^ood  faith  and  honest  intention,  with  full  and  fair  communication  of 
all  material  circumstances,  it  is  not  invalidated  by  a  mistaken  notion  by  the 
parties  of  their  rights :  Greenwood  v.  6^.,  2  D.  J.  &  S.  28 ;  Lawton  y.  Campion^ 
18  Beay.  87 ;  Harvey  v.  Cooke,  4  Buss.  57. 

But  if  founded  upon  mistake  or  misrepresentation  (even  though  innocently 
made)  to  which  the  other  party  is  accessory,  a  family  settlement  will  be  set 
aside :  Fane  v.  F.,  20  Eq.  698. 

The  influence  of  a  &tner  may  be  legitimately  exercised  to  induce  an  elder 
son  on  coming  of  age  to  make  a  proper  and  permanent  settlement  for  the 
benefit  of  his  family:  HartoppY.  /JT.,  21  Beav.  265;  but  if  by  influence  or 
pressure  the  father  obtains  any  undue  personal  benefit  either  for  himself  or 
in  &your  of  his  creditors,  the  transaction  is  liable  to  be  set  aside :  Turner  y. 
Collins,  7  Ch.  329;  Hoyhton  v.  H.,  15  Beav.  278;  Baker  v.  Bradley,  7  D.  M. 
ft  G.  597  ;  though  even  then  the  entire  arrangement  is  not  necessarily  invali- 
dated, but  the  objectionable  provisions  may  be  expunged,  and,  the  father 
relinquishing  the  benefit,  tiie  rest  of  the  settlement  may  stand  good :  Hoblyn 
y.  H,  41  Oil.  D.  200. 

And  as  to  the  necessity  of  independent  advice  in  such  a  case,  see  Tu^Jcer  v. 
Bennett,  38  Ch.  D.  1,  C.  A. 

So  also  where  a  creditor  by  threats,  &c.  induces  a  father  to  compel  his  sons 
to  join  him  in  a  security  for  his  debt,  the  creditor  cannot  retain  the  benefit  of 
tiiat  security  unless  he  shows  that  the  sons  knew  the  true  nature  of  the  trans- 
action, and  that  no  undue  infiuence  was  exercised :  Berdoe  v.  Dawson,  34 
Beav.  609 ;  or  unless  upon  the  result  of  the  whole  transaction  the  son  obtains 
valuable  consideration:  Potts  v.  8urr,  34  Beay.  543;  and  see  Jenner  v.  J,, 
2  D.  F.  &  J.  539. 

This  rule  applies  where  a  younger  brother  joins  in  a  security  for  his  elder 
brother's  debt :  Sercombe  v.  Saunders,  34  Beav.  382 ;  and  see  Chambers  v. 
Crabbe,  lb.  457. 

So  also  where  trustees  have  by  pressure  obtained  the  execution  of  a  deed 
in  the  nature  of  a  family  arrangement,  the  deed  may  be  set  aside  and  the 
trustees  ordered  to  pay  the  costs  of  an  action  for  that  purpose:  Ellis  v. 
Barker,  7  Ch.  104. 

As  between  husband  and  wife,  a  deed  compromising  litigated  rights  has 
been  upheld  as  a  family  arrangement :  Joddrell  v.  J,,  9  Beav.  45 ;  and  see 
Barron  v.  Willis,  (1899)  2  Ch.  578;  (1900)  2  Ch.  121,  C.  A. 

Though  good  as  a  family  arrangement,  a  settlement  may  be  void  as  against 
creditors :  Fenhall  v.  Elwin,  1  Sm.  &  G-.  258. 

A  family  arrangement  which  has  been  entered  into  on  the  faith  that  all 
parties  named  therein  wiU  execute  and  be  bound  by  it,  fails  altogether  if  ono 
of  the  parties  does  not  execute:  Peto  v.  P.,  16  Sim.  590;  even  where  non- 
execution  is  caused  by  the  disability  of  coverture :  Bolitho  v.  Hilly ar,  34  Beay, 
180. 

Upon  the  question  how  far  infants  will  be  bound  by  an  arrangement 
affecting  their  reversionary  interests  entered  into  by  their  parents,  see  Taylor 
V.  Cartwright,  14  Eq.  167. 

5r2 
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(n.)  AVOIDIKa  SETTLEMENTS. 

1.  Voluntary  Settlement  set  aside  for  Improvidence  without  Fraud. 

''  Deola&e  that  the  indenture  of  settlement,  dated  &c.,  is  yoid  and 
ought  to  be  set  aside ;  And  Let  the  Defts  E.  and  F.  {the  trustees)^  within 
&c.,  deliyer  up  the  sai^  indenture  of  settlement  to  the  Fit  M.  E.  to  be 
cancelled."  Defts'  costs  of  suit  to  be  taxed  as  between  solr  and  client, 
including  any  charges  and  expenses  properly  incuired  in  executing  the 
trusts,  and  the  costs  of  and  incidental  to  the  transfer  hereinafter  men- 
tioned; And  Let  the  Defts  £.  and  F.  join  in  and  execute  a  proper 
transfer  of  the  mortgage  in  the  (bill)  mentioned  to  the  Fit  or  to  whom 
she  shall  appoint,  to  be  settled,  &c.,  in  case  the  parties  differ,  and 
deliver  orer  to  the  Fit  upon  oath,  or  to  whom  she  shall  appoint,  all 
title  deeds  &c.  in  their  possession  or  power  relating  to  the  said  mort- 
gage; And  Let,  upon  the  execution  of  such  transfer,  the  said  Fit 
M.  E.  pay  to  the  Defts  E.  and  F.  their  said  costs  when  so  taxed. — 
Everitt  y.  E.,  V.-O.  J.,  1  July,  1870,  A.  1782 ;  S.  C,  10  Eq.  405. 

For  decree  on  bill,  after  a  lady's  death,  by  her  husband  and  admor  set^g 
aside  a  settlement  executed  by  her  when  immarried,  and  without  proper 
advice,  as  improper  and  improvident,  though  not  fraudulent,  see  Prideaux  v. 
Lonsdale,  L.  JJ.,  7  May,  1863,  B.  958 ;  S.  C,  I  D.  J.  &  S.  433. 

For  decree  setting  aside  at  suit  of  a  widow  an  improvident  settlement 
executed  on  her  marriage,  and  containing  provisions  for  her  children  by  any 
future  marriage,  without  any  power  of  revocation,  see  WoUaston  v.  Tribe, 
M.  R.,  15  Nov.  1869,  B.  3171 ;  9  E^.  44. 

For  decree  declaring  a  post-nuptial  settlement  of  after-aoauired  property 
not  binding  on  the  wife  as  to  her  moneys  not  actually  received  during  cover- 
ture and  so  far  as  regarded  her  real  estate,  she  electing  to  take  against  the 
settlement,  but  that  she  was  bound  to  recoup  what  she  had  received  under 
the  settlement  for  the  benefit  of  the  is^ue,  see  Anderson  y.  AhhoU,  23  Beav. 
457. 


2.  Re'Settlement  set  aside  on  the  ground  of  Mistake^  subject  to  Dealings 
with  the  Property — Vesting  Interests  of  unborn  Issue, 

Declabe,  that  the  said  indenture  of  settlement  of  &c.  was  made  and 
executed  by  the  Fit  under  mistake,  and  that  it  ought  to  be  set  aside, 
subject  nevertheless  and  without  prejudice  to  the  sale  in  the  pleadings 
mentioned  of  portions  of  the  estate  comprised  therein  made  in  execu- 
tion, or  intended  execution,  of  the  powers  therein  in  that  behalf  con- 
tained ;  And  Let  a  copy  of  this  judgment  be  indorsed  upon  the  said 
indenture  of  settlement;  And  Let  all  proper  parties,  at  the  Fit's 
expense,  execute  all  such  conveyances  (if  any)  as  may  be  necessary, 
and  as  the  Judge  shall  direct,  for  the  purpose  of  giving  effect  to  the 
above  declaration,  and  for  giving  effect  to  such  sale  as  aforesaid,  such 
conveyances  to  be  settled  by  the  Judge  in  case  the  parties  differ ;  And 
Declare,  that  the  interests  in  the  lands  and  hereditaments  comprised 
in  the  said  indenture  of  any  unborn  issue  of  the  Fit  and  of  the  Deft 
H.  F.  respectively,  are  the  interests  of  persons  who  upon  coming  into 
existence  •would  be  entitled  to  such  interests  upon  trust  withm  the 
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meaning  of  the  Trustee  Act,  1893;  And  Let  all  such  interests  of  all 
Buch  unborn  issue  vest  in  the  Pit. — Directions  as  to  costs,  including  in 
the  costs  of  the  trustee  any  charges  and  expenses  properly  incurred  by 
him  as  trustee  of  the  said  indenture  of  settlement. — See  Fane  v.  F., 
V.-C.  H.,  3  July,  1875,  A.  1266 ;  S.  C,  20  Eq.  698. 


3.  Settlement  upon  Marriage  with  a  Deceased  Wt/e^s  Niece  containing 
Provisions  for  the  Settlor^  Children^  whether  by  the  Former  or 
by  the  Intended  Marriage^  set  aside  except  as  to  the  Trust  for  the 
Settlor,  until  the  Intended  Marriage. 

Yaby  the  judgment  so  far  as  regards  the  declaration  therein  con- 
tained, "  That  the  indenture,  dated  &c.,  was  wholly  void,  and  that  the 
share  or  interest  of  W.  B.  in  the  fund  therein  mentioned,  and  thereby 
expressed  to  be  conveyed  to  the  trustees  of  the  said  indenture,  formed 
part  of  the  personal  estate  of  the  said  W.  B."  ;  And  instead,  thereof 
Declare  that  a  valid  marriage  having  never  taken  place  between  W.  B. 
in  the  pleadings  named,  and  E.  J.  [deceased  wife*s  niece'],  therein  also 
named,  and  the  said  W.  B.  having  departed  this  life,  the  whole  bene- 
ficial interest  in  the  funds  and  property  comprised  in  or  assigned  by 
the  indenture  of  &c.,  in  the  pleading^  mentioned,  was  vested  in  the 
said  W.  B.  at  the  time  of  his  death,  and  that  neither  the  said  E.  J., 
nor  any  child  of  the  said  W.  B.,  nor  any  child  of  the  said  E.  J., 
acquired  or  has  any  beneficial  interest  or  title  in  or  to  the  said  funds 
and  property,  or  any  part  thereof,  under  or  by  means  of  the  said 
indenture. — See  Chapman  v.  Bradley y  L.  JJ.,  5  Dec.  1863,  A.  2361 ; 
S.  C,  4  D.  J.  &  S.  71 ;  and  see  Pawson  v.  Brown,  V.-O.  M.,  5  Nov. 
1879,  B.  2149;  13  Ch,  D.  202. 


4.  Setting  aside  a  Settlement  of  Plaintiff's  Real  and  Personal  Pro* 
perty  executed  in  consideration  of  Plaintiff's  Marriage  with  her 
Deceased  Sister's  Husband, 

''Declare,  that  the  conveyance,  grant,  and  assignment  of  the  real 
estate  and  the  bond  for  £ — ,  in  the  pleadings  mentioned,  by  the  inden- 
ture of  settlement,  dated  &c.,  made  or  expressed  to  be  made  between 
the  Deft  J.  N.,  and  the  Pit  A.,  his  wife  [deceased  wife^s  sister'],  of 
the  one  part,  and  X.  [the  trustee],  of  the  other  part,  ought  to  be  set 
aside,  and  adjudge  the  same  accordingly;  And  Let  the  said  deed, 
dated  &o.,  be  delivered  up  to  the  Pits  to  be  cancelled ;  And  Declare, 
that  the  Pit  0.  [purchaser  from  A,  of  her  mortgaged  property]  is  en- 
titled to  redeem  the  mortgaged  property  comprised  in  the  indenture, 
dated  &c.,  in  the  pleadings  mentioned,  and  thereby  assigned  to  the 
Deft  Allison  [mortgagee].^^ — 1.  Account  of  what  is  now  due  to  the 
mortgagee  under  and  by  virtue  of  his  mortgage  security  and  for  his 
costs,  to  be  taxed ;  Upon  the  Pit  0.  paying  to  him  the  amount  certified 
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to  be  due  within  six  monthB  after  &c.,  he  to  asaign  the  mortgaged 
premises  to  the  Pit  O.,  and  deliver  up  all  deeds ;  Deft  J.  N.  to  pay 
Pit  0.  his  costs  of  action  to  be  taxed. — '*  And  Let  the  following  &c — 
2.  An  account  of  all  sums  of  money  received  by  the  Deft  J.  N.  in 
respect  of  the  rents  and  profits  of  the  real  estate  at  — ,  in  the  said 
indenture  of  settlement,  dated  &c.,  mentioned,  and  for  principal  and 
interest  in  respect  of  the  bond  debt  of  £900,  in  the  said  indenture  also 
mentioned ;  3.  An  account  of  all  payments  properly  made  by  the  Deft 
J.  N.,  for  repairs  and  permanent  improvements  on  the  said  real  estate, 
or  in  respect  of  any  of  the  debts  and  liabilities  of  the  Pit  A.,  including 
the  said  mortgage  debt  and  interest  to  the  said  Deft  Allison,  or  any 
part  thereof  respectively ;  4.  An  inquiry  what  is  proper  to  be  allowed 
to  the  Deft  J.  N.  for  the  maintenance,  clothing,  and  medical  attend- 
ance of  the  Pit  A.  during  the  time  she  resided  with  the  said  J.  N." — 
Adjourn  &c. — Liberty  to  apply. — Cotdson  v.  Allison^  V.-O.  S.,  21  June, 
1860,  A.  1465 ;  S.  C,  2  Qiff.  287 ;  affirmed,  2  D.  P.  &  J.  521. 


6.  Declaration  that  Property  of  intended  Wife  not  bound  hy  Settlement 
— Intended  Husband  to  deliver  up  same  to  be  Cancelled. 

9  

Deolabe  that  any  property  which  the  Pit  was  seised,  possessed  of 
or  entitled  to  when  she  executed  the  settlement  in  the  pleadings  men- 
tioned, proposed  to  be  made  in  contemplation  of  the  intended  marriage 
between  the  Pit  and  the  Deft  C,  or  which  she  has  since  become 
entitled  to,  is  not,  under  the  circumstances  which  have  happened,  in 
any  way  subject  to  or  bound  by  the  provision  in  such  proposed  settle- 
ment for  the  settlement  of  other  or  after-acquired  property;  And 
declare  that  the  estate  of  the  testator  is  not,  in  the  events  which  have 
happened,  under  any  liability  by  reason  of  his  execution  of  such  settle- 
ment, and  that  the  Pit  is  entitled  to  have  and  receive  her  share  of  the 
testator's  residuary  estate,  without  any  deduction  therefrom  in  respect 
of  any  such  alleged  liability  as  aforesaid ;  And  the  Deft  C.  admitting 
that  such  settlement  is  in  his  custody.  Let  the  Deft  0.,  on  or  before 
&c.,  deliver  up  the  said  settlement  to  the  Pit  and  the  Deft  B.  to  be 
cancelled. — Bond  v.  Walfordy  Pearson,  J.,  29  March,  1886,  A.  534; 
S.  a,  32  Ch.  D.  238. 


6.  Trustees  of  Settlement  set  aside  by  Court  to  retain  Costs  out  of 

Mo)ieys  in  their  Hands, 

Dbolahe  that  the  limitations  over  on  the  bankruptcy  of  William 
Frederick  Hamilton  contained  in  the  indenture  of  settlement  dated  &o., 
and  made  between  W.  F.  H.  of  the  one  part,  and  H.  H.  P.  and 
H.  W.  E.  of  the  other  part,  in  the  pleadings  mentioned  during  the  life 
of  the  said  W.  F.  H.  are  void  as  against  the  Pit,  and  that  the  Pit, 
the  trustee  of  the  property  of  the  said  W.  F.  H.,  a  bankrupt,  is  entitled 
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to  the  inoome  of  the  property  comprised  in  the  said  indenture  of 
settlement  during  the  remainder  of  the  life  of  the  said  W.  F.  H.,  and 
to  any  capital  which  may  be  paid  to  him  imder  the  said  indenture  of 
settlement  on  or  after  he  attains  the  age  of  f wenty-fire  years  (subject 
and  without  prejudice  to  the  provisions  as  to  such  capital  contained  in 
the  said  iudenture  of  settlement) ;  And  Let  the  Defts  H.  H.  P.  and 
n.  W.  £.  pay  the  accrued  and  accruing  income  received  and  to  be 
received  by  them  as  trustees  of  the  said  indenture  of  settlement  during 
the  life  of  the  said  W.  F.  H.,  after  retaining  their  costs  of  this  action 
(to  be  taxed  in  case  the  parties  differ),  to  the  Pit  A.  W.  M.,  the  trustee 
of  the  property  of  W.  F.  H.,  a  bankrupt. — ^Liberty  to  apply. — See 
Merry  ▼.  Poumall,  Kekewich,  J.,  25  Jan.  1898,  B.  406 ;  (1898)  1  Oh. 
306. 

AVOIDINO  SETTLEMENTS. 

A^  settlement  may  be  set  aside  or  treated  as  a  nullity,  and  the  settlor 

remitted  to  his  oiigmal  rights : 

(a)  Where  the  conBideration  fails,  as  in  the  case  of  an  invalid  marriage, 

t,g,y  with  the  deceased  wife's  sister  {Chapman  v.  Bradley ^  4  D.  J.  &  S. 

71 ;  33  Beav.  61 ;  C<mlsmi  v.  Alliwmy  2  D.  F.  &  J.  621 ;  2  Qiff.  279 ; 

Fawson  v.  Brown,  13  Ch.  D.  202  ;  Forms  3,  4,  sup,  pp.  1705,  1706 ; 

Phillips  V.  Probyn,  (1899)  1  Ch.  811),  or  where  the  marriage  has  not 

taken  place :  see  Mitford  v.  Reynolds,  16  Sim.  130 ;  Bond  v.  Walford, 

32  Ch.  D.  238,  Form  6,  sup.  (where  the  engagement  was  broken  off, 

and  after  the  lapse  of  three  and  a  half  years  the  Court  declared  the 

engrossment  ojf  the  settlement,  which  was  in  the  custodv  of  the 

intended  husband's  solrs,  void  as  a  settlement,  and  ordered  it  to  be 

given  up);  Essery  v.  Cowlard,  26  Ch.  D.  191  (where  a  settlement 

made  in  contemplation  of  a  marriage  which  never  took  place,  the 

parties  living  together  as  husband  and  wife,  and  having  children, 

was  held  to  be  determined,  and  the  trusts  at  an  end) ;  secus,  where 

the  marriage  has  been  dissolved  by  the  Divorce  Court :  Fitzgerald 

V.  Chapman,  1  Ch.  D.  563 ;  Burton  v.  Sturgeon,  2  Ch.  D.  318 ;  and 

see  Chap.  XXXVII.,  Sect.  VI.  (u.)  sup.  p.  966. 

(Z>)  Where,  aj»rt  from  fraud,  undue  mnuence,  or  improper  motive,  the 

transaction  is  of  an  imnrovident  character,  e.g.,  '^ere  a  young  lady, 

having  lately  attained  twenty-one,  settled  her  property,  without 

power  of  revocation,  so  as  to  deprive  herself  of  all  control  over  it 

m  the  event  of  future  marriage:  see  Everitt  v.  E.,  10  Eq.  405, 

Form  1,  sup.  p.  1704;  Prideaux  v.  Lonsdale,  1  D.  J.  &  6.  433; 

PoweU  V.  P.,  (1900)  1  Ch.  243. 

In  a  deed  of*  this  character  (and  in  any  voluntary  settlement)  a  power  of 

revocation  ought  to  be  insertea :  Powell  v.  P.,  sup. ;  and  the  absence  of  such 

a  power  has  Men  stated  to  be  ''  all  but  a  conclusive  reason  for  setting  aside 

the  deed  "  :  Coutts  v.  Acworth,  8  Eq.  558,  568  ;  and  see  Wollaston  v.  Tribe, 

9  £q.  44 ;  but  this  view  has  not  been  taken  in  later  cases,  and  the  absence  of 

a  power  of  revocation,  though  a  circumstance  to  be  taken  into  account,  of 

more  or  less  weight  according  to  the  other  circumstances  of  each  case,  will 

notper  se  be  fated  to  a  voluntary  settlement :  Toker  v.  jT.,  3  D.  J.  &  S.  487 ; 

31  Beav.  629 ;  Phillips  v.  Mullings,  7  Ch.  244 ;  Henry  y.  Armstrong,  18  Ch.  D. 

668;    Boran  v.  MacMahon,  17  L,  E.  Ir.   641,  664;   especially  where  the 

settlement  is  not  unreasonable  or  improvident,  and  no  intention  to  make  the 

deed  revocable  is  shown :  Hall  v.  H.,  8  Ch.  430  (reversing  14  Eo.  365) ;  but 

if  the  person  claiming  imder  the  deed,  being  a  sohr,  omits  to  call  the  attention 

ol  the  settlor  to  the  results  of  omitting  me  power  of  revocation,  the  deed 

cannot  stand :  Horan  v.  MacMahcn,  sup. 

Such  a  settlement  has  been  set  aside  after  the  death  of  the  ladv  without 
issue,  at  the  suit  of  her  husband  and  admor :  Prideaux  v.  Lonsdale,  1  D.  J. 
&  S.  433. 
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MisrepresentatioiiB  made  on  the  oocaaion  of  an  ante-nupidal  flettlement  by 
a  wife,  as  to  her  divorce  from  her  previous  husband,  form  no  ground  lor 
setting  aside  the  settlement,  the  marriage  being  a  sufficient  consideration : 
Johruton  v.  J.,  32  W.  E.  1016;  aff.  (C.  A.)  33  W.  E.  239. 

When  the  Court  is  asked  to  set  aside  a  voluntary  settlement  on  the  ground 
that  the  settlor  did  not  really  understand  what  he  was  doing,  the  provisionB 
in  the  settlement  are  immaterial  exqept  so  far  as  their  character  shows  that 
he  could  not  have  understood  their  effect :  Dutton  v.  Thompson,  23  Ch.  D. 
278,  C.  A. 

Ajs  a  rule,  a  voluntary  settlement  cannot  be  rectified,  but  can  only  be 
dealt  wilh  by  setting  the  whole  aside :  see  Hoghton  v.  H.,  15  Beav.  278 ; 
FhilKpson  v.  Kerry,  32  Beav.  628 ;  but  see  Hoblyn  v.  //.,  41  Ch.  D.  200,  that 
in  a  family  re-settiement  objectionable  provisions  benefiting  the  &ither  may 
be  expunged  without  affecting  the  rest  of  the  instrument. 

If,  nowever,  the  settlor,  having  subsequently  married,  has  had  children, 
the  settlement  will  not  be  set  aside  in  toto,  so  as  to  give  the  property  to  her 
husband,  but  (with  consent  of  the  husband)  varied  in  accordance  with  a  draft 
settlement  submitted  to  and  approved  by  the  Judge :  Bell  v.  Thompson,  W.  N. 
(78)  121. 

And  if  the  settlor  agrees  that  part  of  the  deed  shall  stand,  his  voluntary 
settlement  may  be  rectified  by  striking  out  the  part  as  to  which  he  aeeks 
relief :  Turner  v.  CoIHtib,  7  Ch.  329. 

Acquiescence  and  subsequent  dealings  on  the  faith  of  the  deed  may  prevent 
the  settlor  from  avoiding  an  improvident  volimtary  settlement:  uarraU  v. 
Aldam,  9  Eq.  463. 

Where  a  settlement  is  wholly  set  aside,  the  contract  of  trusteeship  being 
avoided,  the  trustee  has  no  right  to  costs,  and  cannot  appeal  as  to  them : 
DuUon  V.  Thmpson,  23  Ch.  D.  278,  C.  A. ;  but  see -Merry  v.  Pownall,  (1898)  1 
Ch.  306,  Form  6,  sup,,  where,  in  a  succesisful  action  to  set  aside  a  settlement, 
the  trustees  who  had  acted  properly  and  not  caused  unnecessary  expense, 
were  allowed  to  retain  their  solr  and  client  coets  out  of  the  fund  before  nand- 
ing  it  over. 

As  to  the  right  of  persons  interested  under  a  voluntary  conveyance  to 
maintain  an  action  to  set  aside  a  prior  conveyance  voidable  in  equity,  see 
Dickinson  v.  Burrdl,  1  Eq.  337. 

As  to  avoiding  voluntary  settlements  on  the  groimd  of  influence,  or  as 
being  fraudulent  as  against  creditors,  see  Chap.  LX.,  ''  Specipio  Ebuef." 


(ill.)   RECTIFYING  SETTLEMENTS. 

1.  Rectification  of  Settkment  to  correspond  with  Marriage  Articles 
by  exciting  certain  a/ter'Ocquired  Property. 

Deglaee  that  the  indenture  of  settlement  dated  &o.,  ought  to  be 
varied  and  rectified  by  excepting  from  the  covenant  therein  contained 
for  the  settlement  of  after-acquired  property  of  the  Pit  F.  M.  Y.,  aU 
such  pecuniary  legacies  as  the  Pit  F.  M.  Y.  was  then,  or  at  any  future 
time  might  become  entitled  to ;  And  order  and  adjudge  that  the  said 
indenture  of  settlement  be  varied  and  rectified  accordingly ;  And 
Declare  that  the  said  indenture  of  settlement,  as  so  varied  and  rectified 
as  aforesaid,  ought  to  take  effect  in  like  manner  as  if  the  said  exception 
had  been  inserted  in  the  said  indenture  of  settlement  at  the  time  of 
the  execution  thereof  by  the  parties  thereto ;  And  Let  a  copy  of  this 
judgment  be  indorsed  on  the  said  indenture  of  settlement. — Tax  as 
between  solr  and  client  the  costs  of  the  Pits  and  Defts  of  this  action, 
including  in  the  costs  of  the  Defts  J.  O'H.,  A.  J.  B.  and  G.  8.  L.  any 
charges  and  expenses  properly  incurred  by  them  as  trustees  of  the  said 
indenture,  and  not  already  taxed  or  allowed  (beyond  their  costs  of  this 
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action) ;  And  Let  the  Defts  J.  O'H.,  A.  J.  B.  and  G.  S.  L.,  out  of  the 
funds  in  their  hands  as  such  trustees  as  aforesaid,  pay  to  the  Fits  and 
the  Defts  H,  De  S.,  A.  D'A.,  E.  D.,  M.  T.,  J.  D.,  A.  C,  A.  M.  B., 
H.  W.  N.  B.  and  S.  H.  P.  respectively,  the  amount  of  their  said  costs 
when  taxed,  and  thereout  also  retain  their  own  costs  as  aforesaid. — 
Viditz  ▼.  0*Haganj  Cozens-Hardy,  J.,  transferred  from  North,  J., 
14  June,  1899,  B.  793  ;  (1899)  2  Ch.  569. 


2.  Rectification  of  Settlemetit  to  correspond  with  Ante^nuptial  Agree' 
ment  by  declaring  Plaintiff  absolutely  entitled. 

"  Declase,  that  the  indenture  of  settlement,  dated  &c.,  in  the  plead- 
ings mentioned,  was  not  executed  in  accordance  with  the  agreement 
made  previously  to  the  marriage  of  the  Pit  [the  widou)]  with  J.  0., 
deceased,  in  the  pleadingps  named,  and  ought  to  be  rectified,  so  as  to 
carry  into  effect  the  true  meaning  of  the  said  agreement.  And  Declare, 
that  in  the  events  which  have  happened  the  Pit  is  absolutely  entitled 
to  the  arrears  of  rent  due  at  the  death  of  the  said  J.  0.,  and  all  rents 
and  dividends  which  have  accrued  since  his  death,  in  respect  of  the 
property  subject  to  the  trusts  of  the  said  indenture  of  settlement ;  and 
that  the  Pit  is  now  absolutely  entitled  to  all  the  said  trust  property." 
[And  Let  a  copy  of  these  declarations  be  indorsed  upon  the  said 
indenture  of  settlement.] — Tax  the  costs  of  the  Pit  and  the  Defts  \jhe 
trustee8~\  as  between  solr  and  client;  Defts  to  raise,  and  pay,  and 
retain  such  costs  out  of  the  trust  fund  standing  in  their  names,  and 
transfer  the  residue  thereof  to  the  Pit;  and  also  convey  to  her  the 
lands  subject  to  the  trusts. — ^Liberty  to  apply. — Cogan  ▼.  Dufield, 
V.-O.  B.,  21  July,  1875,  A.  1489;  20  Eq.  789;  2  Ch.  D.  46,  0.  A. ; 
Squibb  V.  White,  M.  B.,  19  Nov.  1859,  B.  321. 


3.  Rectification  of  Articles  and  Settletnent  in  similar  Case. 

Declare,  that  the  Pit  is  entitled  to  have  the  said  articles,  dated  &c., 
and  the  said  indenture  of  settlement  in  the  pleadings  mentioned,  re- 
formed and  rectified  in  such  manner  and  form  as  that  in  the  events 
that  have  happened  of  the  Pit  having  survived  her  husband,  W.  P., 
and  there  having  been  no  child  of  the  marriage  between  them,  the 
funds  now  subject  to  the  said  indenture  of  settlement  be  held  by  the 
Deft  J.,  in  trust  for  the  Pit,  her  exors,  admors,  and  assigns  absolutely, 
as  part  of  her  separate  estate.  And  Let  the  bonds,  dated  &c.  \jiven  by 
W,  P.  to  the  trustees']}  be  (within  &c.)  delivered  up  by  the  Deft  J.  to 
the  Pit,  the  executrix  of  the  will  of  the  said  W.  P.,  to  be  cancelled ; 
And  Let  a  copy  of  this  (declaration)  be  indorsed  on  the  said  indenture 
of  settlement,  dated  &o. ;  And  Let  the  Deft  J.  pay  and  retain  the  costs 
of  the  Pit  and  of  the  Defts  of  this  action  out  of  the  funds  subject  to 
the  trusts  of  the  said  indenture  of  settlement ;  such  costs  to  be  taxed 
ftc.  as  between  solr  and  dient,  including  in  the  costs  of  the  Deft  J. 
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any  (oosta)  charges  and  expenses  properly  incozred  by  him  as  trustee 
of  the  said  indenture  of  settlement  beyond  his  oosts  of  this  action. — 
Smith  V.  Iliffe,  V.-C.  B.,  13  July,  1875,  B.  1246 ;  S.  C,  20  Eq.  666. 


4.  Rectification  by  imertion  of  Protnso  in  accordance  with  Coumeh 

Draft. 
Deolabe  that  the  indenture  of  settlement  dated  &c.,  ought  to  be 
varied  and  rectified  by  inserting  therein  a  proviso  or  power  of  revoca- 
tion in  the  terms  of  the  proviso  or  power  of  revocation  which  was 
originally  settled  and  inserted  in  the  draft  of  the  said  indenture  of 
settlement  by  the  Pit's  counsel  as  in  the  Statement  of  Claim  men- 
tioned, and  order  and  adjudge  the  same  accordingly;  And  dedaie 
that  the  said  indenture  of  settlement,  so  varied  and  rectified  as  afore- 
said, ought  to  take  efPect  in  like  manner  as  if  the  said  proviso  or  power 
had  been  inserted  in  the  said  indenture  of  settlement  at  the  time  of 
the  execution  thereof  by  the  parties  thereto.  [And  Let  a  copy  of  this 
juidgment  be  indorsed  upon  the  said  indenture  of  settlement.] —  Wehnan 
V.  jr.,  Malins,  V.-C,  21  July,  1880,  B.  1396;  S,  C,  15  Ch.  D. 
570. 


5.  Rectification  of  Settlement  executed  undef*  Mistake, 

Deolabe  that  the  indenture  of  settlement  dated  &c.,  in  the  state- 
«ment  of  claim  mentioned  was,  in  the  particulars  hereinafter  specified, 
executed  under  mistake ;  and  that  in  the  covenant  to  pay  the  yeariy 
sum  of  £250,  contained  in  the  said  indenture,  it  was  not  intended  to 
include  the  words  ^*  Herbert  Hull  and  Sarah  Wood,  and  after  the  death 
of  any  of  them,  during  the  lives  of  the  survivors ; ''  and  that  the  said 
indenture  ought  to  be  rectified  by  reading  the  same  as  if  in  the  covenant 
therein  contained  for  the  payment  of  the  said  yearly  sum  of  £250  the 
words  "  Herbert  Hull  and  Sarah  Wood,  and  after  the  death  of  any  of 
them,  during  the  lives  of  the  survivors,"  had  been  omitted ;  And  Let  a 
copy  of  this  (declaration)  be  indorsed  on  the  said  indenture. — ^Tax  costs 
of  all  parties,  and  pay  same  out  of  the  trust  estate. — Broum  v.  HuU^ 
V.-C.  H.,  16  Dec.  1876,  A.  2100. 

6.  Rectification  of  Settlement  of  Land — Conveyances  to  he  executed, 

Deolabe  that  the  first  schedule  to,  and  the  plans  respectively 
annexed  to  the  indenture  of  settlement  dated  &c.  in  the  pleadings 
mentioned,  ought  to  have  been  framed  otherwise  than  as  they  now 
stand  in  the  following  respects ;  that  is  to  say,  by  striking  out  such  of 
the  particulars  enumerated  in  the  —  parts  respectively,  of  the  said 
first  schedule  as  are  specified  in  the  —  divisions  of  the  first  schedule 
annexed  to  this  order,  and  by  inserting  in  lieu  thereof  the  particulars 
enumerated  in  the  divisions   respectively  of   the  second    schedule 
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annexed  to  this  order,  and  by  substituting  for  the  plans  of  property 
situate  at  M.  and  P.  respectively,  now  annexed  to  the  said  indenture 
of  settlement,  the  plans  marked  &o.,  identified  by  the  signature  of  the 
registrar  in  the  margin  thereof,  and  stamped  with  his  official  seal,  and 
a  duplicate  of  which,  identified  in  the  same  manner,  has  been  filed  in 
the  Central  Office ;  and  by  striking  out  from  the  particulars  enumerated 
in  the  —  part  of  the  said  first  schedule  to  the  indenture  of  settle- 
ment, and  from  the  plan  of  property  situate  at  C,  annexed  to  the  said 
indenture,  the  parcel  in  such  particulars  and  plans  respectively 
numbered  &c.,  and  by  adding  to  the  plans  now  annexed  to  the  said 
indenture  of  settlement  the  plan  of  property  situate  in  the  township 
of  M.,  marked  &c.,  identified  by  the  signature  of  the  registrar  in  the 
margin  thereof,  and  stamped  with  his  official  seal,  and  a  duplicate  of 
which,  identified  in  the  same  manner,  has  been  filed  in  the  Central 
Office ;  And  this  Court  doth  declare  that  the  said  indenture  ought  to 
be  construed  and  take  effect  as  if  the  first  schedule  and  the  plans 
thereto  annexed  had  been  framed,  as  it  is  hereby  declared  that  they 
ought  to  have  been  framed,  and  as  appears  by  the  second  schedule 
to  this  order,  and  the  said  plans  marked  &c. ;  And  Let  all  proper 
parties  execute  such  acts  and  deeds  as  may  be  necessary,  and  as  the 
Judge  shall  approve  for  the  purpose  of  giving  effect  to  the  above 
declarations,  and  for  vesting  the  estates  in  the  trustee  or  trustees  of 
the  said  indenture  of  settlement ;  And  Let  a  copy  of  this  order  be 
indorsed  on  the  said  indenture  of  settlement. — Costs  of  all  parties  to 
be  taxed  as  between  solr  and  client. — Deft  F.  {the  trustee)  to  be  at 
liberty  to  pay  and  retain  the  same  out  of  any  funds  in  his  hands 
representing  corpus  of  the  trust  estate. — Liberty  to  apply. — E.  of  Mex- 
borough  v.  V.  Pollington,  M.  E.,  22  Feb.  1879,  B.  688.  See  also 
Cordeaux  v.  Fullerton^  28  W.  E.  320. 


7.  Rectification  so  as  to  vest  Legal  Fee  Simple  in  Plaintiff  in  events 

which  had  haj^ened. 

Deglabe  that  the  indenture  of  settlement,  dated  &c.,  was  executed 
under  mistake  in  so  far  as,  in  the  events  which  have  happened,  of  the 
Pit  having  survived  hep  husband,  and  not  having  concurred  with  him. 
in  exercising  the  joint  power  of  appointment  reserved  to  them,  it  failed 
to  vest  the  hereditaments  &c.  in  the  Pit  for  an  estate  in  fee  simple  in 
possession,  and  that  the  said  indenture  was  intended,  in  the  events 
aforesaid,  to  vest  the  said  hereditaments  &c.  in  the  Pit  for  an  estate  in 
fee  simple  in  possession,  and  that  the  Pit  is  entitled  to  have  the  said 
indenture  reformed  and  rectified  in  manner  hereinafter  specified; 
Declare  that,  in  the  events  which  have  happened  as  aforesaid,  the  said 
indenture  ought  to  be  reformed  and  rectified  by  &c. ;  And  Let  the  said 
indenture  be  rectified  accordingly ;  And  Let  a  copy  of  this  order  be 
indorsed  on  the  said  indenture ;  And  the  Court  is  of  opinion  that  upon 
the  said  indenture  being  reformed  and  rectified  as  aforesaid  no  convey- 
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ance  of  the  legal  estate  prerioufily  outstanding  thereunder  during  the 
life  of  the  Pit  will  be  necessary. — Hartley  v.  Pearson,  Bacon,  V.-C,  13 
Dec.  1879,  A.  2469;  S,  C,  13  Ch.  D.  645. 


8.  Rectification  of  Settlement  by  inserting  a  Power  of  Appointment  by 

the  Wife — New  Trustees  appointed. 

''  DscLABE  that  the  indenture  of  settlement  dated  &c.  in  the  plead- 
ings mentioned  ought  to  be  rectified  by  inserting  as  the  first  trust 
relating  to  the  sum  of  £ —  therein  mentioned,  a  power  enabling  the 
Pit  {the  wi/e)  to  direct  that  the  said  trust  fund,  and  eadi  and  every 
part  thereof,  and  the  income  thereof,  shall  be  held  and  applied  as  she, 
notwithstanding  her  coverture,  shall  from  time  to  time  by  deed,  with 
or  without  a  power  of  revocation  and  new  appointment,  or  by  will  or 
codicil,  direct  and  appoint ;  And  Let  the  said  indenture  of  settlement 
be  rectified  accordingly ;  " — Copy  of  this  declaration  to  be  indorsed 
upon  the  said  indenture  of  settlement;  ''And  the  Defts  P.  and  0., 
by  their  counsel,  desiring  to  retire  from  being  trustees  of  the  said 
indenture,  Let  the  said  H.  and  B.  be  appointed  trustees  of  the  said 
indenture  of  settlement  in  substitution  for  the  Defts  P.  and  O. ;  And 
Let  the  trust  estate,  and  premises  comprised  in  the  said  indenture  of 
&c.,  vest  in  the  said  H.  and  B.,  upon  the  trusts  of  the  said  indenture 
of  settlement,  so  rectified  as  aforesaid ;  And  Let  the  right  to  sue  for 
and  recover  any  choses  in  action,  subject  to  the  trusts  of  the  said 
indenture,  and  any  interest  in  respect  thereof,  vest  in  the  said  new 
trustees  upon  the  trusts  aforesaid." — Costs  of  Pits  and  Defts  to  be 
taxed  as  between  solr  and  client,  and  be  a  charge  upon  the  corpus  of 
the  trust  funds,  to  be  raised  and  paid  by  the  new  trustees. — ^Liberty  to 
apply.— P»>o^^  V.  P,,  L.  J  J.  for  V.-C.  W.,  24  Feb.  1873,  B.  1225. 

9,  Rectification  of  Settlement  by  inserting  General  Power  of  Appoint" 

ment  by  Settlors  before  limitation  to  Next  of  Kin. 

Deolabe  that  the  indenture  of  settlement,  dated  &c.,  made  between 
&c.,  ought  to  be  rectified  by  reading  the  same  as  if  there  was  inserted 
therein,  prior  to  the  limitation  in  trust  for  the  person  or  persons  on  the 
part  of  the  Pit's  father,  who  under  the  statutes  for  the  distribution  of 
the  effects  of  intestates,  would,  on  the  Pit's  decease,  have  been  en- 
titled thereto  if  he  had  died  intestate  leaving  paternal  relations  only, 
a  power  for  the  Pit  by  deed  or  will  to  appoint  the  trust  funds  in  such 
manner  and  to  such  persons  as  the  Pit  shall  think  proper,  and  that  the 
aforesaid  limitation  in  favour  of  the  next  of  kin  should  be  conditional 
upon  the  non-execution  of  the  aforesaid  power,  and  subject  to  any 
execution  thereof ,  and  order  and  adjudge  the  same  accordingly;  Let 
a  copy  of  this  order  be  indorsed  on  the  said  indenture  of  settlement. 
— James  v.  Couchman,  North,  J.,  24  Feb.  1885,  A.  1037 ;  S,  C,  29 
Oh.  D.  212. 
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10.  The  like,  on  Petition  under  Trustee  Act,  1893  (56  8f  67  Vict. 

c,  53),  8.  42. 

Upon  petition  &c.  This  Court  being  of  opinion  that  the  words 
''  exors,  admors,  and  assigns,"  were  inadvertently  used  in  the  said 
indenture  of  settlement  dated  &o.,  instead  of  words  ''heirs,  exors, 
admors,  and  assigns,"  Let  the  said  settlement  be  rectified  accordingly ; 
And  this  Court  being  of  opinion  that  in  the  events  which  have  happened 
the  Petr  A.  [the  husband)  is  absolutely  entitled  to  all  the  property  com- 
prised in  the  said  settlement,  Let  the  fund  in  Court  be  dealt  with  as 
directed  in  the  Payment  Schedule  hereto;  And  Let  a  copy  of  this 
order  be  indorsed  upon  the  said  indenture  of  settlement. — [Add  Pay- 
ment Schedule  directing  fund  in  Court  to  be  paid  to  the  Petr  A.] — 
See  Be  Bird's  Trusts^  V.-C.  M.,  26  July,  1876,  A.  2239 ;  S.  C,  3 
Ch.  D.  214. 

For  sumlar  order  imder  the  same  Act,  see  Be  De  la  Touchers  Settlementf 
V.-C.  J.,  25  June,  1870,  A.  1786 ;  5.  C,  10  Eq.  699. 


KOTES. 
KECTIFVmO  SETTLEMENTS—JUBISDICTION  OF  COUET. 

Courts  of  Equity  have  long  exercised  jurifidiction  to  rectify  mistakes  in 
settlements,  so  as  to  carry  out  the  intents  of  the  parties ;  and  by  the  Judicature 
Act,  1873,  8.  34,  the  rectification,  setting  aside,  or  cancellation  of  deeds,  or 
other  written  instruments,  has  been  assigned  to  the  Chancery  Division  of  the 
High  Court. 

And,  notwithstanding  sect.  47  of  the  Fines  and  Becoveries  Act,  the  Court 
can  rectify,  on  the  groimd  of  mistake,  a  deed  of  re-settlement  enrolled  under 
the  Act:  Hall-Bare  v.  H.,  31  Ch.  D.  2ol,  C.  A. 

The  general  rule  has  been  stated  to  be  that  if  articles  are  entered  into  before 
marriage,  and  a  settlement  made  after  marriage,  and  the  two  do  not  coincide, 
the  Court  will  "  set  up  the  articles  against  the  settlement,"  and  reform  the 
settlement;  but  if  the  articles  and  settlement  are  both  ante-nuptial,  the 
settlement  will  be  taken  as  a  new  agreement,  "  and  shall  control  the  articles," 
see  Leggy,  Ooldwire^  1  L.  C.  Eq.  17,  and  notes,  lb,,  pp.  41,  46;  Peachey  on 
Settlements,  134 ;  Story,  Eq.  Jur.  §  155. 

Where  two  ante-nuptial  settlements  were  executed,  the  Court  refused  to 
hold  that  the  first  was  superseded  by  the  second,  the  covenant  in  which  as  to 
after-acquired  property  was  somewhat  less  strmgent  than  in  the  first :  Be 
Qundry,  Mills  v.  M,  (1898)  2  Ch.  604. 

And  though  the  limitations  of  a  post-nuptial  settlement  may  agree  with 
the  words  of  the  articles,  still  if  it  does  not  carry  out  their  intent,  or  that  of 
the  parties  thereto,  the  Court  wiU  reform  the  settlement :  see  Cogan  v.  Buffield, 
2  Ch.  D.  44,  49,  C.  A. ;  Smith  v.  Iliffe,  20  Eq.  666 ;  Bold  v.  Hutchinson, 
6  D.  M.  &  G.  567. 

In  order  to  rectify  a  settlement,  or  other  instrument,  on  the  ground  of 
mistake,  the  evidence  of  the  real  intention  of  the  parties  at  the  time  of  execu- 
tion, and  of  mistake  common  to  all  parties,  must  be  clear  and  unambiguous : 
Fowler  v.  F.,  4  D.  &  J.  250 ;  Bentley  v.  Mackay,  31  Beav.  143,  151 ;  4  D.  F. 
&  J.  279 ;  Booke  v.  L,  KensingUm,  2  K  &  J.  753;  Elwes  v.  E,,  3  D.  F.  &  J. 
667;  2  Giff.  545;  TtuJcer  v.  Bennett,  38  Ch.  D.  1,  C.  A.;  especially  in  the 
case  of  a  marriage  settlement,  where  there  have  been  children  of  the  marriage : 
E.  Bradford  v.  Romney,  30  Beav.  431 ;  M,  Breadalbane  v.  M,  Chandoa,  2  My. 
&  C.  713 ;  Harris  v.  Pepperell,  5  Eq.  1,  4 ;  Loxley  v.  Heath,  1  D.  F.  &  J.  489 ; 
Be  Badcock,  Kingdpn  v.  Tagert,  17  Ch.  D.  361.    The  extent  of  the  proposed 
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alteration  must  be  dearly  defined  by  evidence  oontempoianeous  vith  <x 
anterior  to  the  deed :  E,  Bradford  y.  Romney,  30  Beay.  431 ;  the  nustake 
must  haye  been  mutual,  not  of  one  party  only :  Selh  y.  5.,  1  Dr.  &  S.  42; 
and,  a  fortiori^  an  ante-nuptial  settlement  executed  l^  the  husband  not 
under  any  mistake,  but  under  protest,  will  not  be  rectined  at  his  suit  after 
marriage :  Eaton  y.  Bennett^  34  beay.  196. 

As  to  the  exercise  of  the  jurisdiction  in  cases  of  mistake  to  rectify  contracts 
as  between  vendor  and  purchaser,  r.  in/.  Chap.  LL,  Sect.  11. 


EVIDENCE. 

•  A  settlement  may  be  rectified  on  parol  evidence  of  the  intention  of  the 
parties :  Tomlimon  v.  Ltigh,  1 1  Jur.  N.  S.  962 ;  13  L.  T.  616 ;  14  W.  B.  121 ; 
LackerBteen  v.  //.,  6  Jur.  N.  S.  1111 ;  3  L.  T.  681 ;  30  L.  J.  Ch,  5 ;  WiUsm- 
son  v.  Nelson,  7  Jur.  N.  S.  480 ;  9  W.  E.  393 ;  and  on  the  uncontradicted 
evidence  of  the  wife  surviving  without  issue,  where  the  probabilities  of  the' 
case  were  strongly  in  her  favour :  Smith  v.  lUffe^  20  Eq.  666,  Form  3,  «ip. 
p.  1709;  Cook  v.  Fearn,  27  W.  R.  212;  48  L.  J.  Ch.  63;  39  L.  T.  348; 
JSdwards  y.  Bingham,  28  W.  B.  89 ;  and  an  alleged  technical  error  whereby 
the  legal  estate  was  not  vested  in  the  Pit  in  the  events  which  had  happened 
was  rectified  on  her  evidence  alone,  no  other  evidence  being  procurable: 
Hanley  y.  Pearson,  13  Ch.  D.  543,  Form  7,  sup.  p.  1711 ;  and  where  the  settle- 
ment was  prepared  in  haste  by  the  husband,  who  was  a  6ob%  it  was  rectified 
after  his  death  on  the  evidence  of  the  wife  that  it  did  not  carry  out  the 
bargain  between  them,  and  was  not  explained  to  her :  Lovesy  v.  Smith ,  1 6  Ch.  D. 
666 ;  and  the  fact  that  she  claimed  to  retain  the  benefit  of  his  settlement  on 
her  was  no  bar  to  the  rectification :  S.  C, 

But  there  must  be  very  clear  and  distinct  evidence  of  the  intention  at  the 
time  when  the  settlement  was  executed ;  Tucker  v.  Bennett,  38  Ch.  D.  1 ,  C.  A. ; 
and  *'  there  is  hardly  a  single  case  where,  many  years  after  the  settlement 
was  executed,  on  mere  parol  evidence,  uncontradicted,  because  there  was  no 
one  to  contradict  it,  the  Court  has  altered  a  deed  because  one  of  the  parties 
afterwards  desired  that  it  should  not  stand  as  it  was  executed." 

And  rectification  on  uncorroborated  parol  evidence  was  refused  where  there 
was  nothing  repugnant,  inconsistent,  or  improbable  on  the  face  of  the  instru- 
ment so  as  to  induce  the  belief  of  a  mistake :  M*Cormack  v.  Jf.,  I.  B.  11  £q. 
130 ;  and  the  Court  will  not  rely  on  such  imcorroborated  evidence  ev«i 
though  the  rectification  would  bring  the  settlement  into  accordance  with 
recognised  and  appropriate  precedents :  Bonhote  v.  Henderson,  (1896)  1  Ch. 
742 ;  8.  a,  (1896)  2  Ch.  202,  C.  A.  (affirmed  on  different  grounds). 

Parol  evidence  for  rectification  miist  be  unimpeachable,  and  of  the  clearest 
character :  see  Toionsend  v.  Stangroom,  6  Yes.  228 ;  and  cases  cited  Taylor, 
Evidence,  p.  970  (8th  ed.) ;  749  (9th  edX 

Previous  correspondence  is  not  enough  without  clear  evidence  of  fraud  or 
mistake,  especially  where  the  settlement  has  been  executed  and  long  acted 
upon :  Loxtey  v.  Heath,  1  D.  F.  &  J.  489 ;  27  Beay.  623 ;  and  tiie  Court  is 
reluctant  to  try  actions  for  rectification  on  affidavit  evidence  unless  ciroum- 
stances  justify  it,  as,  ex,  gr,,  where  final  written  instructions  are  proved,  and 
it  is  clear  that  tiie  deed  as  executed  departed  from  them :  Bonhoie  v.  Hender- 
son, sup, 

A  father  living  on  affectionate  terms  with  his  daughter  is  her  natural  agent 
in  reference  to  the  preparation  and  provisions  of  her  marriage  settiement,  and 
she  need  not  have  any  legal  advice  independent  of  the  family  solr,  unless  the 
father  is  taking  a  benefit  from  her  under  the  settlement :  Tucker  v,  Bennett, 
38  Ch.  D.  1,  C.  A. 

Bectification  of  a  settlement  in  accordance  with  an  ante-nuptial  agreement 
recited  in  the  settlement,  but  not  foi'thcoming,  was  refused :  Mignany,  Parry, 
31  Beay.  211. 

PBOCEDUBE. 

In  rectifying  a  deed,  the  usual  course  is  merely  to  direct  the  judgment  or 
declaration  of  the  Court  to  be  indorsed  on  the  settlement  (Forms  3,  4,  8, 
pp.  1709 — 1712),  which  has  been  held  soffident  topass  the  legal  estate,  with- 
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out  directing  any  conveyanoe :  see  White  v.  W,,  15  Eq.  247 ;  42  L.  J.  Ch.  28 ; 
Hanley  v.  Fearson^  13  Ch.  D.  545,  Form  7,  «m|9.  p.  1711 ;  but  in  Malmesbury 
y.  3f.,  31  Beay.  401,  419,  26  July,  1862,  B.  1868,  a  direction  was  contained 
in  the  decree  that  all  parties  should  execute  and  do  such  conveyances  and 
acts  as  might  be  necessary,  and  as  the  Judge  should  approve,  for  the  purpose 
of  giving  legal  effect  to  the  declaration ;  and  see  Clark  v.  Malpas^  4  D.  F. 
&  J.  401,  404,  Chap.  LI.,  **  Specific  Relief."  In  Stock  v.  Vining,  25  Beav. 
235,  the  alterations  in  the  deed  were  initialled  by  the  Judge ;  and  also,  thoagh 
considered  unnecessary,  by  desire  of  the  parties  in  White  v.  fT.,  sup, 

A  settlement  was  ordered  to  be  rectified  on  petition  under  the  Trustee 
Belief  Act :  see  Re  Bird's  TrtisU,  Form  10,  sup,  p.  1713 ;  3  Ch.  D.  214 ;  De  la 
Touchers  Setilementy  10  Eq.  599 ;  Hoare's  Trust,  4  Giff.  254,  259 ;  Re  Hoffe's 
Estate  Act,  82  L.  T.  556;  48  W.  E.  507;  W.  N.  (00)  114;  though  in  Re 
Malet,  8  Jur.  N.  S.  226,  the  M.  E.,  disapproving  Re  Morse,  21  Beav.  174, 
held  tiiat  he  could  not  reform  a  deed  upon  petition. 

The  following  are  instances  of  rectification  of  settlements  so  as  to  carry  out 
the  intention  of  the  parties : — 

— ^by  transposing  an  estate  tail  and  a  term  for  raising  portions :  Vvedale  v. 
Halfpenny,  2  P.  Wms.  151 ;  Heneage  v.  Hunloke,  2  Atk.  457  ;  Duke  v.  Goldes^ 
borough,  M.  E.,  1  Dec.  1747,  A.  313  (Seton,  3rd  ed.  p.  497) ; 

— ^by  giving  the  wife  (instead  of  the  husband)  the  first  life  interest  in  her 
property  :  Clark  v.  Oirdwood,  25  W.  B.  575  ;  26  W.  B.  90 ; 

— by  giving  the  wife  a  power  of  appointment:  Pigoit  v.  P,,  Form  8,  sup, 
p.  1712. 

— ^by  giving  the  wife  a  power  of  appointment  by  deed  as  well  as  by  will : 
Edwards  y,  Bingham,  28  W.  B.  89; 

— ^by  giving  her  a  power  of  appointment  by  will  during  coverture,  and  W 
deed  or  will  on  disco verture :  Cordeaux  v.  FuUerton,  28  W.  E.  320;  41  L.  T. 
651. 

— by  omitting  a  trust  for  the  husband  of  a  moiety  of  the  capital  of  the 
trust  nmds  (the  wife's  property) :  Lovesy  v.  Smith,  15  Ch.  D.  655; 

— ^by  giving  the  settlor  a  power  of  appointment  by  deed  or  will  in  default 
or  failure  of  issue :  James  v.  Couchman,  29  Ch.  D.  212 ; 

— by  adding  a  power  of  revocation,  and  directing  as  consequent  thereon 
that  a  new  settlement  with  all  proper  powers  should  be  made  imder  the 
direction  of  the  Court :   Welman  v.  W,,  15  Ch.  D.  570 ; 

— by  striking  out  a  clause  against  anticipation  :  Torre  y.  T.,  1  Sm.  &  Or, 
518; 

— by  striking  out  words  erroneously  introduced :  Stock  y.  Fining,  25  Beay. 
235; 

— ^by  rectifying  an  excessive  exercise  of  a  power  of  appointment :  Daniel  y. 
Arkwright,  2  H.  &  M.  95 ; 

— by  mserting  a  hotchpot  clause :  Williamson  v.  Nelson,  7  Jur.  N.  S.  480 ; 

— by  modifjdng  or  extending  a  power  of  sale  and  exchange :  Malmesbury 
v.  M,,  31  Beav.  401,  1862,  B.  1868;  Jones  v.  J,,  1846,  A.  1429 ;  5  Ha.  440 ; 

— ^by  providing  a  portion  for  an  only  child  who,  from  being  a  daughter, 
was  excluded  from  tne  limitations  of  the  real  estate :  King  y.  King-Harman, 
LB.  7Eq.  446; 

— -by  limiting  estates  in  tail  male  in  accordance  with  the  intention  of  the 
parties  erroneously  represented  by  the  articles :  D,  Bedford t,  M,  Abercorn,  1 
My.  &  0.  312 ; 

— by  the  introduction  of  the  word  "heirs  "  before  the  word  ** exors,"  in  a 
settlement  of  real  estate :  Re  Bird's  Trusts,  3  Ch.  D.  214,  Form  10,  sup.  p.  1713; 

— by  inserting  a  covenant  to  make  good  a  sum  guaranteed  by  the  articles 
as  the  daughter  s  marriage  portion :  Bold  v.  Hutchinson,  5  D.  M.  &  G-.  567 ; 

— by  inserting  a  limitation  to  the  use  of  the  wife  (who  had  survived  her 
husband  without  issue)  in  fee :  HaiHey  v,  Pearson,  13  Ch.  D.  545,  Form  7, 
sup.  p.  1711 ; 

— -oy  declaring  the  wife,  who  had  survived  without  children,  absolutely 
entitled  to  her  property  brought  into  settlement :  Cogan  y.  Duffield,  2  Ch.  D. 
44,  C.  A. ;  20  Eq.  789 ;  Smith  v.  Iliffe,  20  Eq.  666 ;  Forms  2, 3,  sup.,  pp.  1709, 
1710;  Wolterbeck  y.  Barrow,  23  Beav.  423  (notwithstanding  tiie. lapse  of 
thirly-five  years) ; 

-^ by  rectifying  a  settlement  so  as  to  giye  effect  to  a  will  thereby  through 
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mistake  revoked :  WaJJctr  v.  Armstrong,  8  D.  M.  ft  G.  531 ;  21  Beay.  284 ;  and 
flee  Wrii/ht  v.  Ooff,  22  Beav.  207. 

For  other  instanoes,  see  Hamil  v.  White,  3  Jo.  ft  L.  695;  TehbiU  y.  T.,  1 
D.  ft  S.  510. 

COSTS. 

In  the  absence  of  fraud,  there  is  no  jurisdiction  to  make  the  solr,  vhose 
mistake  or  carelessness  has  rendered  an  action  to  rectify  necessary,  pay  the 
costs  thereof:  Clark  v.  Girdwood,  7  Ch.  D.  9,  23 ;  26  W.  B,  90  (reyerszng  on 
this  point  25  W.  B.  575) ;  and  where  no  blame  attaches  to  any  of  the  parties, 
the  costs  of  all  parties  will  come  out  of  the  corpus  of  the  property :  Stock  y. 
Vimng,  25  Beav.  235 ;  and  see  Clark  v.  Oirdwood,  26  W.  B.  90,  1877,  A.  3534 ; 
and  in  James  v.  Couchman,  29  Ch.  D.  212,  Form  9,  sup.  p.  1712,  following 
Everitt  v.  ^.,  10  £q.  405,  the  trustees*  costs  of  defending  a  successful  action 
to  rectify  a  settlement  were  declared  to  be  a  charge  on  the  property. 


Section  II. — Executory  Settlements. 

1.  MafTtage  Articles  carried  out — Lands  to  be  settled. 

Declaee  that  the  marriage  articles,  dated  &c.,  ought  to  be  specifi- 
cally performed  and  carried  into  execution ;  And  adjudge  the  same 
accordingly.  And  Let  the  real  [freehold,  copyhold,  or  leasehold]  estate 
therein  comprised  be  conveyed  [assured  or  assigned]  and  settled  to  the 
uses,  upon  the  trusts,  intents  and  purposes  mentioned  or  declared  in 
and  by  the  said  articles,  or  such  of  them  as  are  subsisting  and  capable 
of  taking  e£Pect ;  And  Let  such  conveyance  [assurance  or  assignment] 
be  settled  by  the  Judge ;  And  Let  all  proper  parties  join  therein  as  the 
Judge  shall  direct. — ^Liberty  to  apply. 

2.  The  like — Lands  to  be  purchased. 

Declaee  &c.  And  any  of  the  parties  are  to  be  at  liberty  to  propose 
a  proper  purchase  of  lands  of  inheritance  [or  real,  freehold,  copyhold, 
or  leasehold  estates],  of  the  dear  yearly  value  of  £ — ,  according  to  the 
true  intent  and  meaning  of  the  said  articles. 

3.  The  like — Inquiries  as  .  to  Trust  Estate^  Incumbrances^  and 
Advances — New  Trustee — Leave  to  apply  as  to  Sale,  Enfran- 
chisement or  Demise. 

<'  Deolaee  that  the  marriage  articles,  dated  &c.,  in  the  pleadings 
mentioned,  ought  to  be  specifically  performed  and  carried  into  execu- 
tion, and  adjudge  the  same  accordingly. — ^And  Let  the  following  &c. ; 
1.  An  inquiry  of  what  particulars  the  trust  estate,  subject  to  the  trusts 
of  the  said  articles,  consisted  at  the  date  of  the  said  articles,  and  what 
dealings  and  transactions  have  since  taken  place  with  respect  thereto, 
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and  of  what  the  same  now  consists  ;  2.  An  inquiry  what  incumbrances 
(if  any)  affect  the  said  trust  estate,  and  whether,  having  regard  to  the 
said  articles,  any  advances  have  been  properly  made  on  account  of  the 
said  trust  estate  for  surrenders  thereof,  and  admittances  thereto,  or  in 
relation  to  the  said  trust  estate,  or  to  the  admon  of  the  estate  of  S., 
deceased,  in  the  said  articles  mentioned,  or  otherwise ;  3.  An  account 
of  what,  if  anything,  is  due,  and  to  whom,  in  respect  of  such  advances.*' 
— ^New  trustee  to  be  appointed  in  the  place  of  G.,  the  deceased  trustee 
of  the  said  articles,  and  of  the  settlement  pursuant  thereto  hereinafter 
directed,  jointly  with  the  Deft  P. — "And  Let  the  Deft  P.  convey, 
assign,  and  transfer  the  trust  estate,  funds,  and  property  vested  in  him 
under  the  said  articles,  so  as  to  vest  the  same  in  the  trustee  so  to  be 
appointed  jointly  with  him  the  said  Deft,  upon  the  trusts  declared  by 
the  said  articles,  or  such  of  them  as  are  now  subsisting  or  >capable  of 
taking  effect,  such  conveyance  and  assignment  to  be  settled  by  the 
Judge  ;  And  Let  a  proper  settlement  of  the  trust  premises,  subject  to 
the  trusts  of  the  said  articles,  be  settled  &c.,  having  regard  to  the  pro- 
visions of  the  said  articles  (but  such  settlement  is  not  to  contain  any 
power  of  appointment  exercisable  by  the  Pit  in  favour  of  her  children, 
or  any  of  them)  ;  And  Let  such  settlement  be  executed  by  the  Pit,  and 
by  such  other  proper  parties  as  the  Judge  shall  direct ;  And  any  party 
interested  is  to  be  at  liberty  to  apply  as  to  any  sale  or  enfranchisement 
of  any  part  of  the  trust  premises,  or  as  to  laying  out  or  demising  for 
building  purposes  or  otherwise  the  same  or  any  part  thereof,  and  for 
any  other  direction  as  to  the  said  trust  premises,  or  as  to  the  admon  of 
the  trusts  of  the  settlement  thereof ;  And  Let  M.,  the  exor  of  the  said 
G.,  be  at  liberty  to  deliver  up  to  the  Deft  P.,  as  surviving  trustee  of 
the  said  articles,  the  deeds  and  documents  of  title  in  his  possession 
relating  to  the  trust  premises,  but  such  delivery  is  to  be  without  pre- 
judice to  any  charge  or  lien  which  the  Pit  may  be  entitled  to  thereon, 
in  respect  of  any  payments  made  by  her  to  the  said  M. ;  And,  if  neces- 
sary, the  Deft  P.  is  to  be  at  liberty  to  take  such  proceedings  as  he  shall 
be  advised,  with  the  approbation  of  the  Judge,  for  the  recovery  of  the 
possession  of  the  said  deeds  and  documents. — ^Adjourn,  &c. — Porter  v. 
P.,  V.-C.  S.,  21  Jan.  1871,  B.  303. 

For  order  on  farther  consideration  in  same  case,  the  estates  having  been 
sold  under  Ihe  leave  to  apply,  see  Porter  v.  P.,  V.-O.  H.,  10th  Feb.  1877, 
B.  435. 


4.  Marriage  Articles  comprising  intended  Wife^s  Share  of  Real  Estate 
enforced  against  her  Infant  Child  and  Heir-at-law  in  an  Action 
t>y  her  Husband  and  other  Child — Conveyance  directed  under 
Trustee  Acty  1893,  to  mes  of  Settlement  to  be  executed. 

Adjudge  specific  performance  of  the  agreement  of  &c.  (ante-nuptial 
agreement). — And  Let  the  share  of  M.  L.  {the  deceased  wife),  in  the  here- 
ditaments comprised  in  the  settlement  of  &o.  {settlement  on  the  marriage 
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o/M,  L.^s  father  and  tnother)  in  the  statement  of  claim  mentioned,  be 
conyeyed  and  settled  to  the  uses,  upon  the  trusts,  and  for  the  intents 
and  purposes  mentioned  and  declared  in  and  by  the  said  articles,  or 
such  of  them  as  are  subsisting  and  capable  of  taking  effect ;  such  con- 
veyance to  be  settled  by  the  Judge,  and  to  be  executed  by  all  proper 
parties  thereto  as  the  Judge  shall  direct. — ^And  Declare  that  the  Deft 
(infant  son  and  hetr-at'law  o/M,  Z.)  is  a  trustee  within  the  meaning  of 
the  Trustee  Act,  1 893,  of  the  estate  and  interest  in  the  share  of  the 
said  M.  L.  of  the  said  hereditaments  which,  at  her  death,  descended 
upon  him  as  her  heir-at-law  ;  And  Let  A.  B.,  of  &c.,  be  appointed  to 
convey  the  said  share  of  the  said  hereditaments  for  all  the  estate  and 
interest  therein  of  the  said  Deft,  to  the  uses  of  the  settlement  to  be  so 
made  as  aforesaid ;  And  Let  the  said  A.  B.  convey  the  same  accord- 
ingly.— ^liberty  to  apply. — Lee  v.  Z.,  M.  E.,  4  Dec.  1876,  B.  2094; 
S.  C,  4  Ch.  D.  175. 

For  decree  for  performance  of  marriage  articles,  and  declaring[  the  rights 
of  the  parties  interested  thereunder — and  for  delivery  of  possession  of  Pit's 
moiety  of  the  estate,  and  for  account  of  rents  since  the  death  of  Pit's  father, 
see  Taggart  v.  T.,  1  Sc.  &  Lef.  88. 

For  inquiry,  where  an  infant,  who  maxiied  under  articles  as  to  her  realty 
and  personalty  approved  by  the  Court,  died  6.  p,  without  confirming  them, 
and  tine  husband  offered  to  adopt  them  if  compensated  from  the  personalty 
for  the  realty,  whether  it  was  for  the  benefit  of  her  sole  heiress,  and  one  of 
her  next  of  kin,  and  of  her  other  children,  to  elect  to  take  the  realty,  or  to 
confirm  the  articles  on  the  footing  of  that  offer,  see  Savill  v.  5.,  2  CoIL  727. 
And  see  Brown  v.  ^.,  2  £q.  481  (explaining  and  distinguishing  Camphell  v. 
Ingilhy,  21  Beav.  667 ;  1  D.  &  J.  393 ;  and  Fidd  v.  Moort,  19  Beav.  176) ; 
Anderson  v.  AbhoU^  23  Beav.  457. 


5.  Lands  to  be  purchased  and  settled  pursuant  to  Will — Interim 

Investment. 

'*  Declare  that  the  directions  in  the  testator's  will  contained,  as  to 
the  purchase  of  lands  of  inheritance  [or  real  (freehold,  copyhold,  or 
leasehold)  estate,  if  so^  of  the  clear  yearly  value  of  £ — ],  ought  to  be 
performed  and  carried  into  execution ;  And  adjudge  the  same  accord- 
ingly ;  Let  the  dear  residue  of  the  testator's  personal  estate  be  laid  out 
in  the  purchase  of  such  lands  &c.,  with  the  approbation  of  the  Judge ; 
And  Let  such  lands  be  settled  to  the  uses  &c.  [Form  1,  p.  1716]  by  the 
testator's  will ;  And  when  any  such  purchase  shall  offer,  any  of  the 
parties  are  to  be  at  liberty  to  propose  the  same." — ^Direction  for  pay- 
ment of  the  residue  of  the  testator's  estate  into  Court,  and  for  its 
investment,  and  payment  of  dividends  to  tenant  for  life. 

For  declaration  that  the  testator's  residuary  estate  ought  to  be  invested  in 
the  purchase  of  real  estates,  according  to  the  will,  to  be  settled  to  uses  in 
favour  of  the  Pit  and  his  issue  male,  in  strict  settlement,  with  remainder  to 
like  uses  in  favour  of  the  Deft  and  his  issue  male,  &c.,  as  in  th3  will  men- 
tioned, see  Shelton  v.  Wateon,  Y.-C.  £.,  26  Feb.  1849,  B.  686;  16  Sim. 
546. 
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6.  Liquiry  as  to  Purchases  made — And  purchased  Lands  and 

future  Purchases  to  be  settled. 

And  it  being  alleged  that  part  of  the  testator's  estate  has  been  laid 
out  bj  the  trustees  of  his  will  in  the  purchase  of  lands  according  to  the 
directions  of  his  will,  Let  an  inquiry  be  made  whether  any,  and  what, 
purchases  have  been  so  made,  and  whether  the  same  are  proper  pur- 
chases according  to  the  direction  of  the  said  will ;  And  whether  the 
estates  so  purchased  have  been  properly  settled  to,  for,  and  upon  the 
several  uses&c.  [Form  1,  p.  1716]  in  the  will  mentioned ;  And  if  it  shall 
appear  that  the  same  are  proper  purchases  but  that  the  estates  so  pur- 
chased have  not  been  settled  according  to  the  direction  of  the  said  will, 
Let  the  same  be  conveyed  and  settled  &c."  [Form  1,  p.  1716]. — 
Directions  that  any  other  lands  hereafter  purchased  with  the  residue  of 
the  testator's  personal  estate,  or  any  part  thereof,  be  also  settled,  with 
the  approbation  of  the  (Judge),  in  like  manner ;  and  to  appoint  new 
trustee.— See  PocJdington  v.  Holford^  M.  R.,  15  Feb.  1773,  B.  849. 


7.  Settlement  to  he  approved  and  executed — Costs. 

Lbt  a  proper  settlement  be  approved  of  by  the  Judge  of  the  free- 
hold, copyhold,  and  leasehold  estates  and  personal  property  by  the 
second  codicil  to  the  will  of  M.,  Dowager  Countess  A.,  directed  to  be 
settled ;  and  all  proper  parties  are  to  join  in  and  execute  such  settle- 
ment as  the  Judge  shall  direct. — Costs  of  all  parties  to  be  taxed  as 
between  solr  and  client,  including  any  charges  and  expenses  properly 
incurred  by  the  Fits  as  trustees  in  relation  to  such  settlement,  or  to  the 
suit,  or  otherwise  consequent  on  the  decree,  and  to  be  raised  and  paid 
out  of  the  trust  estate. —  V,  Holmesdale  v.  Sackville'  West,  V.-O.  W.,  2 
June,  1866,  A.  1163 ;  S.  C,  3  Eq.  474 ;  12  £q.  280  ;  4  H.  L.  548. 


8.  Executory  Devise — Directions  for  Strict  Settlement — Heirlooms 

and  Chattels. 

Declabe,  First,  that  the  estates  and  properties  devised  by  and  now 
subject  tothe  trusts  of  the  second  codicil  to  the  will  of  M.  Ac,  ought 
to  be  settled  and  limited  in  a  course  of  strict  settlement  to  the  second 
and  other  younger  sons  of  E.  for  their  respective  lives,  without 
impeachment  of  waste,  with  remainder  to  their  respective  first  and 
other  sons  in  tail  male  in  the  order  and  succession  mentioned  in  the 
letters  patent,  dated  &c.,  in  the  proceedings  mentioned ;  and  that  the 
leasehold  estates  and  premises,  and  the  statues,  pictures,  books,  house- 
hold goods  and  furniture,  chattels  and  effects,  comprised  in  and  now 
subject  to  the  trusts  of  the  second  codicil,  ought  to  be  settled  on  and 
for  such  trusts  and  purposes,  and  in  such  manner,  as  wiU  best  and 
nearest  ooirespond  with  such  course  of  strict  settlement,  and  so  that 
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the  said  stataes,  pictures,  books,  household  goods  and  fumiture, 
chattels  and  effects,  may  go  with  the  mansion-house  at  K.,  as  or  in  the 
nature  of  heirlooms,  according  to  the  uses  and  limitations  of  such 
mansion-house,  so  far  as  the  rules  of  law  and  equity  will  allow ;  but 
not  to  vest  in  a  tenant  in  tail  taking  by  purchase,  and  dying  under 
twenty-one  y^ars  of  age  without  leaving  issue  inheritable  under  the 
entaU.  Secondly,  that  the  settlement  ought  to  contain  powers  of 
jointuring  and  charging  portions  for  younger  children  to  the  limits 
contained  in  the  will  of  the  testatrix.  Thirdly,  that  in  the  settlement 
there  ought  to  be  inserted  a  shifting  clause  in  the  words  contained  in 
the  settlement  mentioned  in  the  Ohief  Clerk's  certificate,  dated  ftc. 
Fourthly,  that  the  costs  of  all  parties,  as  between  solr  and  client,  of 
this  appeal,  ought  to  be  provided  for  out  of  the  estate. — Bemit  the 
cause  to  the  (Chancery  Division). —  V.  Holmesdale  v.  SackvilU'  Wesi^ 
Y.-C.  J.,  16  June,  1870,  A.  1651,  as  recited  in  the  order  making  the 
order  of  Dom.  Froc.  an  order  of  the  Court  of  Chancery ;  S,  C,  L.  IL 
4  H*  L.  543 ;  and  for  the  shifting  clause  which  was  inserted  in  the 
settlement  pursuant  to  the  above  order,  and  for  the  construction  put 
upon  it  by  C.  A.  (affirming  V.-C.  B.),  see  Cope  v.  De  La  Warr,  8  Ch. 
982. 

For  an  inquiry  as  to  a  barony,  and  how  descendible,  and  parties  entitled 
as  lineal  descendants,  and  as  to  the  subsisting  limitations  and  estates  and 
interests  comprised  in  the  indenture,  which  directed  the  property,  so  far  as 
the  law  woula  permit,  to  acoom}>any  the  dignity  while  held  by  any  lineal 
descendant,  see  Bankes  v.  Le  Deapencer,  1834,  A.  261 ;  and  for  the  order  on 
further  directions,  directing  a  settlement  of  the  property  upon  the  uses,  &c. 
of  the  indenture,  8,  C,  1839,  A.  749 ;  and  for  subsequent  proceedings  under 
the  order,  8.  C,  1842,  A.  1150;  10  Sim.  576;  11  Sim.  508. 

For  directions  carrying  out  an  executory  trust  of  jewels  bequeathed  to  A., 
'*  to  go  and  beheld  as  heirlooms  by  him  and  his  eloest  son  on  his  decease, 
and  to  go  and  descend  to  the  eldest  son  of  such  eldest  son,  and  so  on  to  the 
eldest  son  of  his  descendants,  as  far  as  the  rules  of  law  or  equitv  will  permit," 
see  Shelley  v.  8.,  6  Eq.  540,  Chap.  XLIV.,  Sect.  XXII.,  Form  20,  9up. 
p.  1616. 


9,  JExecutary  Devise  executed  by  directing  a  Conveyance  to  the  Uee  of 
the  First  Taker  during  his  Life^  with  Remainder  to  his  First  and 
other  Sons  and  Daughters  as  Purchasers  in  Tail. 

Declare,  that  the  trusts  of  the  will  of  K.,  the  testator  fto.,  so  far  as 
the  same  remain  to  be  carried  into  execution  ought  to  be  performed 
&c. ;  And  Declare,  that  according  to  the  true  construction  of  the  said 
will  the  direction  to  convey,  assign,  and  assure  the  hereditaments 
therein  mentioned  to  uses  in  favour  of  T.  F.,  with  a  limitation  over  in 
favour  of  B.  T.,  the  testator's  daughter,  is  an  executory  trust  to  be 
executed,  so  far  as  the  freehold  part  thereof  is  concerned,  by  a  convey- 
ance to  the  use  of  the  said  T.  F.  during  his  life,  with  remainder  to  his 
issue  as  purchasers  in  tail,  with  remainder  to  the  said  B.  T.  in  fee ; 
and,  so  far  as  the  leasehold  part  thereof  is  concerned,  by  a  conveyance 
in  trust  for  the  said  T.  F.  during  his  life,  with  provisions  for  his  issue 
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as  puTohasers,  with  an  executory  gift  over,  in  the  event  of  his  dying 
without  leaving  issue  living  at  his  death,  to  the  said  B.  T.,  her  exors, 
admors,  and  assigpis  ;  And  Let  the  indentures,  dated  &c.,  in  the  plead- 
ings mentioned  [executed  hy  T.  F,  under  a  mistaken  assumption  that  he 
was  entitled  to  he  made  tenant  in  tail\  be  delivered  up  to  be  cancelled  ; 
And  Let,  in  accordance  with  the  foregoing  declaration,  proper  assur- 
ances be  made,  to  be  settled  by  the  Judge  in  case  the  parties  differ,  of 
the  said  freehold  and  leasehold  hereditaments,  for  the  purpose  of 
carrying  into  effect  the  said  direction  in  the  will  of  the  testator. — 
Liberty  to  apply  in  Chambers  as  to  any  such  assurance  or  otherwise. — 
Thompson  v.  Fisher,  V.-C.  J.,  31  May,  1870,  B.  1777;  10  Eq.  207. 

See,  also,  for  the  mode  of  carrying  out  an  executory  devise  of  lands  **  unto 
A.  B.  and  his  heirs  in  strict  entail,"  Graves  v.  Hicks,  10  Sim.  536,  548  ;  *'  to 
the  use  of  or  in  trust  for  A.  B.  for  life,  without  impeachment  of  waste,  with 
remainder  to  his  issue  in  tail  male  in  strict  settlement,"  Trevor  v.  T,,  13 
Sim.  108,  138 ;  1  H.  L.  C.  239. 


10.  Executory  Devise — Life  Estates  not  dispunishable  for  Waste, 

(Establish  the  will  of  the  testator,  J.  D.) — ^Deolabb  that  the 
trusts  of  the  will  of  &c.  ought  to  be  performed  and  carried  into  exeou- 
tipn,  and  adjudge  the  same  accordingly; — ^And  Let  the  Deft  O.  D. 
\^  first  tenant  for  life']  execute  a  settlement,  to  be  approved  by  the 
Judge  in  Chambers,  pursuant  to  the  directions  contained  in  the  said 
will;  And  Declare,  that  in  such  settlement  there  ought  not  to  be 
inserted  any  direction  or  provision  rendering  the  Deft  or  the  Pit,  as 
tenants  for  life,  dispunishable  for  waste,  but  that  proper  powers  should 
be  inserted  in  such  settlement  for  the  cutting  of  timber,  and  for  the  im- 
provement and  management  of  the  estate  in  due  course  for  the  benefit 
of  all  persons  interested  therein. — Davenport  t.  /).,  V.-C.  W.,  4  Nov. 
1863,  A.  2427  ;  1  H.  &  M.  775;  and  for  the  like  order,  see  Stanley  v. 
Coulthurst,  V.-C.  M.,  22  July,  1870,  B.  2886;  S.  C,  10  Eq.  259. 

For  decree  for  settlement  of  personalty,  or  a  legacy  with  declaration  as  to 
the  trusts  to  be  inserted,  see  Stonor  v.  CurweUy  5  Sim.  273  ;  Young  v.  Macin- 
toah,  13  Sim.  451. 

The  form  of  reference  is  to  approve  of  a  settlement  in  pursuance  of  the 
will,  articles,  or  other  direction  upon  which  it  was  to  be  founded,  leaving  the 
view  of  the  case  as  stated  by  the  Court  to  be  Carried  out  by  the  deed  wiSiout 
more  particular  declarations  as  to  the  interests  to  be  taken  by  the  parties : 
Williams  v.  Teale,  6  Ha.  254. 


11.  Judgment  for  Settlement  pursuant  to  With 

[Testator  devised  his  estates  in  trust  to  accumulate  rents  and  profits  till  S., 
second  son  of  his  nephew,  attained  twenty-one,  then  to  convey  to  him  and 
his  issue  male  in  strid;  setUement ;  in  default  of  such  issue,  and  in  case  of 
the  death  of  S.  before  twenty-one,  on  like  trusts  for  J.,  the  third  son,  and 
the  other  yoimger  sons ;  with  a  proviso,  that  if  any  of  them  succeeded  to  Ids 
lather's  estate,  the  next  remainderman  should  take. — S.  attained  twenty- 
one,  but  had  previously  succeeded  to  his  father's  estate ;  the  Pit,  Ids  only  son. 
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daimed  as  tenant  in  tail ;  the  represvee  of  J.,  deceased,  and  other  yonnger 
sons,  claimed  under  the  proyiso ;  S.,  the  heir,  claimed  the  rents  and  profits 
irom  his  attaining  twenty-one  till  the  Pit's  hirth,  as  undisposed  of ;  they 
had  heen  reoeiyed  by  J.,  after  the  18th  of  February,  1805,  when  he  attained 
twenty- one.] 

«  Dboulbe,  that  the  Pit  upon  his  birth  became  entitled  to  an  estate 
in  tail  male  in  the  estates  deyised  by  the  will  of  the  testator  &e.,  and 
that  the  same  onght  to  be  settled  accordingly,  pursuant  to  the  direc- 
tions expressed  in  the  said  will ;  And  Let  a  settlement  be  made  of  the 
said  estates  accordingly ;  And  Let  the  same  be  approyed  of  by  the 
(Judge) ;  And  Let  all  proper  parties  join  therein  &c. ;  And  Declare, 
that  the  rents  and  profits  of  the  estates  which  accrued  before  t^e  23rd 
day  of  January,  1804|  when  the  Deft  8.  attained  the  age  of  twenty-one 
years,  ought  to  be  inyested  in  the  purchase  of  real  estates,  according 
to  the  directions  of  the  testator's  will ;  and  that  the  Deft  S.,  as  the 
heir-at-law  of  the  testator,  is  entitled  to  all  such  parts  of  those  rents 
and  profits,  and  of  the  diyidends  and  interest  of  the  securities  in  which 
the  accumulated  rents  and  profits  were  inyested,  and  of  the  rents  and 
profits  of  the  estates  purchased  with  the  accumulated  rents  and  profits, 
as  accrued  between  the  23rd  day  of  January,  1804,  and  the  24th  day  of 
Noyember,  1806,  when  the  Pit  was  born ;  and  that  the  Pit  is  entitled  to 
all  such  of  the  said  rents  and  profits,  and  diyidends  and  interest,  as  haye 
accrued  since  that  day." — ^Account  of  rents  and  profits  from  the  death 
of  the  testator,  up  to  the  18th  February,  1805,  receiyed  by  8.,  the 
elder,  or  by  C,  his  wife,  both  deceased,  or  by  the  Defts,  the  exors  of 
J.,  deceased,  distinguishing  how  much  accrued,  and  was  receiyed, 
prior  to  the  23rd  Januaiy,  1804,  and  how  much  after  that  day;  Liquiry, 
how  the  same  haye  been  applied  and  disposed  of,  and  in  what  secur- 
ities the  same  or  any  part  thereof  haye  been  inyested,  and  whether 
any,  and  what,  estates  haye  been  purchased  therewith,  or  with  any 
and  what  part  thereof,  and  to  whom  such  purchased  estates  were  con- 
yeyed,  and  in  whom  the  legal  estate  is  now  yested ;  Inquiry,  by  whom 
the  diyidends  and  interest  of  such  securities,  and  the  rents  and  profits 
of  such  purchased  estates  haye  from  time  to  time  been  receiyed,  and  to 
what  amount,  distinguishing  how  much  thereof  was  receiyed  prior  to  the 
23rd  January,  1804,  and  how  much  between  the  23rd  January,  1804,  and 
the  18th  Februaiy,  1805,  and  how  much  between  that  day  and  the  24th 
Noyember,  1806,  and  how  the  same  diyidends  and  interest,  and  rents 
and  profits,  haye  been  applied  and  disposed  of ;  Account  of  rents  and 
profits  of  the  estates  deyised  by  the  testator's  will  which,  since  the 
18th  February,  1805,  were  receiyed  by  J.,  deceased,  or  by  the  Defts,  his 
exors,  since  his  decease,  distinguishing  how  much  thereof  accrued,  and 
was  receiyed,  prior  to  the  24th  Noyember,  1806,  and  how  much  since  that 
day,  and  how  the  same  haye  been  applied  and  disposed  of ;  What  on 
the  said  account  shall  appear  to  haye  been  receiyed  by  8.  the  elder, 
to  be  answered  by  his  exors,  out  of  his  assets ;  What  receiyed  by  0., 
to  be  answered  by  her  exors ;  What  receiyed  by  the  Defts  respectiyely, 
since  the  death  of  0.,  to  be  answered  by  them ;  And  what  receiyed  by 
J.,  to  be  answered  by  his  exors,  out  of  his  assets. — ^Tax  all  parties' 
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ooets  of  suit  to  this  time. — ^Reserre  payment. — Adjourn  &c. — Stanley  v. 
S.,  M.  R,  11  Dec.  1809,  B.  461 ;  16  Yes.  491. 


12.  Inresiment  in  Land  to  be  settled  to  the  Uses  of  the  Settlement. 

This  Court  being  of  opinion  that  the  freehold,  [copyhold  or  lease* 
hold]  estate,  situate  &c.,  in  the  petition  mentioned,  is  a  proper  purchase 
wherein  to  invest  the  sum  of  £ — ,  to  be  raised  as  hereinafter  men- 
tioned, Let  an  inquiry  be  made  whether  a  good  title  can  be  made  to 
the  said  estate ;  [or^  Let  an  inquiry  be  made  whether  the  freehold  &c. 
estate  (see  above)  is  a  proper  purchase  wherein  &c.  (as  above) ;  And  if 
so,  whether  a  good  title  can  be  made  to  the  said  estate] ;  And  in  case 
a  good  title  can  be  made  thereto,  Let  a  proper  conveyance  [assurance, 
or  assignment]  of  the  said  estate  be  approved  by  the  Judge ;  And  Let, 
upon  the  execution  of  such  conveyance  {_or  assigpiment]  by  such  parties 
thereto  as  the  Judge  shall  direct,  being  certified  [_or  upon  it  being  certi- 
fied that  such  assurance  has  been  made,  by  such  parties  as  the  Judge 
shall  direct],  the  funds  in  Court  be  dealt  with  as  directed  in  the  pay- 
ment schedule  hereto. — [^Add  Payment  Schedule^  Form  62,  p.  223.] 

This  form  is  equally  applicable  in  an  action  to  admimster  real  and  personal 
estate  where  the  sanction  of  Uie  Court  is  required  by  the  trustees  for  an 
investment  in  land. 

NOTES. 
BXECXTTORY  TRTTSTS— MAERIAGB  ABTICLES — SETTLEMENT  X7NDEB  WILL. 

In  marriage  articles  the  object  and  purpose  are  sufficiently  indicated  to 
enable  the  Court  so  to  mould  tiie  executory  trusts,  which  from  their  nature 
require  some  further  instrument  for  their  complete  legal  expression,  as  not 
to  allow  the  plain  intention  in  favour  of  the  issue  of  the  marriage  to  be 
defeated  by  informal,  insufficient,  or  even  technical  exnressions  wrongly 
need.  A  will  containing  executory  trusts  does  not  affora  the  same  primd 
facie  indication,  and  an  intention  that  the  words  of  limitation  used  are  not 
to  have  their  strict  proper  technical  sense  must  appear  in  some  manner  on 
the  will  itself :  see  Blackburn  v.  Stables,  2  V.  &  B.  367 ;  E.  Stamford  v. 
Hohart,  3  Bro.  P.  0.  31  ;  Sackville-West  v.  V.  Holmesdale,  L.  E.  4  H.  L.  543, 
555,  572;  Z.  Olenorchy  v.  BoBviUe,  2  L.  C.  Eq.  763;  Theobald,  Wills; 
"Watson's  Comp.  554. 

Marriage  articles  will  be  construed  not  formally,  but  as  instructions  for  a 
settlement :  Phillips  v.  James,  3  D.  J.  &  S.  72  ;  Symonds  v.  Wilkes,  13  W.  E. 
1026 ;  but  if  on  the  face  of  an  instrument  executed  before  marriage  under 
the  name  of  articles  the  trusts  are  perfect,  the  instrument  will  be  construed 
as  a  complete,  and  not  a  merely  executory  settlement:  De  Ilavilland  v. 
Saumarez,  14  W.  E.  118 ;  Fullerton  v.  Martin,  1  Dr.  &  S.  31. 

In  favour  of  children  effect  has  been  given  to  directions  uncertain  in 
character,  e.g.,  **  a  suitable  provision  " :  Brenan  v.  B.,  I.  E.  2  Eq.  266. 

Directions  to  settle,  some  of  which  would  be  void  for  remoteness,  may 
be  modified  so  as  to  carry  out  the  testator's  intention  consistently  with 
legal  rules :  Lyddon  v.  Ellison,  19  Beav.  565 ;  and  see  Miles  v.  Harford,  12 
Ch.D.  691. 

A  tenancy  in  common  has  been  limited  as  the  most  convenient  form  of 
settlement  upon  words  which,  strictly  construed,  imported  joint  tenancy : 
Mayn  v.  M.,  5  Eq.  150;  Taggart  v.  2'.,  1  Sch.  &  L.  84. 

Effect  has  also  been  given  to  an  expression  in  a  letter  naming  three 
persons,  to  whom  a  del^nture  was  soon  afterwards  transferred  without 


1724  Settlement  [chap.  xlv. 

any  declaration  of  trust,  trustees  for  A.  and  her  children,  as  a  declaration 
of  trust  of  the  debenture  for  A.  for  life,  with  remainder  to  her  children  as 
joint  tenants:  Re  BeUasis,  12  Eq.  218. 

A  covenant  in  marriage  articles  to  settle  an  estate  upon  issue  by  the 
intended  wife  will  be  carried  into  effect  as  a  covenant  for  a  strict  settlement, 
the  husband  taking  an  estate  for  life  only  without  any  power  to  create 
charges  in  favour  of  younger  children :  Grier  v.  O,,  L.  B.  5  H.  L.  688 ;  Dod 
V.  />.,  Amb.  274. 

But  if  the  articles  indicate  an  intention  that  the  children  shall  take  as 
tenants  in  common,  a  strict  settlement  will  not  be  directed  :  Taggart  y.  7*., 
1  8ch.  &  L;  84  ;  E,  Lovjther  v.  Westmoreland,  1  Cox,  G4. 

As  to  the  general  frame  of  a  strict  settlement,  see  Sackvitte'Weai  v. 
F.  Ildmesdale,  L.  E.  4  H.  L.  643;  3  Eq.  474 ;  S.  C,  12  Eq.  280;  Thompson 
V.  FUher,  10  Eq.  207,  Forms  8,  9,  sup.  pp.  1720,  1721 ;  Dav.  Conv.  vol.  iiL 
271—275. 

For  the  insertion  of  powers  of  jointuring  and  charging  portions  for 
younger  children,  see  Sackvilh-  West  v.  V,  Holmesdale,  L.  R.  4  H.  L.  543 ; 
a,  C.y  12  Eq.  280. 

And  for  the  form  of  a  settlement  of  a  money  fund  pursuant  to  articles, 
see  Boche  v.  ^.,  2  J.  &  L.  561. 

In  the  absence  of  any  indication  of  intention  to  that  effect,  the  Court  has 
refused  to  insert  a  hotchpot  clause:  Lees  v.  X.,  I.  B.  5  Eq.,  549 ;  but  in  a 
modem  settlement  the  Court  has  supplied  such  a  clause :  Miller  y.  Otdson, 
13  L.  B.  It.  408, 428. 

For  the  introduction  of  a  power  of  sale  oyer  subsequently-acquired  real 
estate  (analogous  to  a  power  to  alter  and  vary  investments  of  personal 
estate),  see  Elton  y,  J?.,  27  Beav.  634;  Be  Garnett-Orme  and  Hargreavt,  25 
Ch.  D.  595 ;  of  an  ordinary  power  of  sale  and  exchange,  Wise  v.  Piper^  13 
Ch.  D.  848,  853;  Turner  v.  Sargent,  17  Beay.  615 ;  of  a  power  to  grant 
minmg  leases  of  subsequently-acquired  real  estate,  see  Scott  v.  Steward,  27 
Beav.  3«7. 

A  power  of  appointment  was  not  inserted  where  there  was  a  direction  for 
equal  division  amongst  the  children :  Be  Parrott,  Walter  v.  P.,  33  Ch.  D. 
274,  C.  A. ;  but  where  the  fund  was  bequeathed  to  a  man  until  marriage,  and 
then  to  be  settled  on  his  wife  and  children,  a  power  for  husband  and  wife  by 
deed,  and  survivor  by  will  to  appoint  amount  the  children  was  inserted : 
Be  Gowan,  G.  v.  (?.,  17  Oh.  D.  778,  observmg  on  Oliver  v.  O.,  10  Ch.  D. 
765. 

And  for  the  usual  powers  in  a  settlement  under  marriage  articles,  see  2 
L.  C.  Eq.  78  ;  Dav.  Conv.  .vol.  iii.  p.  663. 

A  person  named  as  trustee  may  sue  for  a  performance  of  the  articles, 
though  he  has  not  formally  accepted  the  trust :  Cooke  v.  Fryer,  1  Ha.  498. 

The  husband's  claim  under  marriage  articles  after  the  death  of  the  wife 
without  issue  is  not  defeated  b^  his  having  refused  to  execute  a  settlement 
drawn  in  pursuance  of  the  articles :  Jeston  v.  Key,  6  Ch.  610. 

As  to  the  power  after  marriage  and  before  execution  of  the  settlement  of 
varying  the  articles,  see  />.  Bedford  v.  M,  Ahercorn,  1  My.  &  C.  312. 

And  that  parties  who  had  deliberately  executed  a  settlement  in  pursuance 
of  an  ante-nuptial  contract  could  not,  even  before  the  marriage  took  place, 
revoke  the  settlement,  see  Page  v.  Home,  9  Beav.  666;  11  Beav.  227. 

Heirlooms.'] — ^TJpon  the  question  of  settling  chattels  directed  to  be  held  as 
heirlooms,  or  on  the  same  uses  as  the  realty,  as  far  as  the  rules  of  law  and 
equity  vriU  permit,  and  under  trusts  executed  or  executory,  see  Scarsdale  y. 
Curzon,  1  J.  &  H.  40;  and  see  Harrington  v.  H.,  L.  R.  5  H.  L.  87;  3  Ch. 
564 ;  Shelley  y.  S.,  6  Ea.  640,  and  v.  sup,  p.  1615,  in  which  case,  the  execu- 
tory bequest  being  of  family  jewels  unconnected  vrith  any  real  estate,  the 
intention  of  the  instrument  was  construed  to  be  that  the  chattels  were  to  go 
to  the  persons  taking  for  the  time  being  under  the  limitations  of  the  settle- 
ment, but  so  that  the  property  should  not  vest  in  any  person  so  taking  if 
that  person  did  not  attain  the  specified  age,  or  fulfil  the  specified  condition  ; 
and  tnat,  subject  to  these  limitations,  the  first  taker  was  entitled  absolutely ; 
and  see  Angerstein  y.  A,,  (1895)  2  Ch.  883,  where  chattels  bequeathed  as 
heirlooms  to  be  enjoyed  by  the  person  for  the  time  being  entitled  to  the 
**  actual "  possession  of  the  settled  real  estate  were  held  not  to  vest  absolutely 
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in  a  tenant  in  tail  who  predeceased  the  tenant  for  life;  Lewin,  132,  133; 
Wms.  Exors.  9th  ed.  638. 

A  gift  of  chattels  to  a  peer  and  his  successors,  '*  to  be  enjoyed  with  and 
to  go  with  the  title/'  does  not  create  an  executory  trust  or  any  obligation 
binding  on  the  legatee :  Re  Johnston,  Cockerell  v.  E.  Essex,  26  Ch.  D. 
538 ;  and  so  where  a  condition  uncertain  as  to  its  mode  of  operation  was 
attached,  Ihe  first  person  succeeding  to  the  honour  took  the  chattels  abso- 
lutely:  V,  Exmouth  V.  Praed,  23  Ch.  D,  158,  Form  19,  sup,  p.  1616 ;  but  a 
gift  of  painting,  &c.,  *'to  be  held  and  settled  as  heirlooms,  and  to  go 
with  the  title,"  is  executory,  and  confers  life  interests  only  on  persons  in  esse 
at  the  death  of  the  testator :  Re  Johnston,  sup, ;  and  a  disposition  of  chattels 
to  follow  a  dignity  is  good  where  no  rule  agamst  perpetuities  is  transgressed : 
Montagu  v.  L,  Inchiquin,  23  W.  B.  592  ;  32  L.  T.  427. 

Where  the  words  of  a  codicil  altering  the  limitations  in  the  will  were 
ambiguous,  effect  was  given  to  the  clear  intention  to  knit  the  personalty  to 
the  realty  :  Re  Towty,  Ballas  v.  Law,  41  Ch.  D.  64,  C.  A. ;  comparing  Oar^ 
ringUm  v.  Payne,  6  Ves.  404,  and  Martineau  v.  Briggs,  23  W.  R.  889 ;  45 
L.  J.  Ch.  674 ;  and  see  Liddell  v.  L.,  64  L.  J.  Ch.  674 ;  73  L.  T.  303. 

Separate  JTsc.]— If  the  lady  is  an  infant,  and  her  property  is  settled  under 
the  direction  of  the  Court,  a  restraint  on  anticipation  will  oe  inserted ;  but 
if  she  is  of  age  and  independent  j  udgment,  the  property  will  be  settled  to 
her  separate  use  only :  see  Day.  Conv.  vol.  iii.  p.  72,  and  cases  there  cited. 

Directions  for  property  to  be  settled  on  a  daughter  and  her  issue  so  as 
not  to  be  liable  for  the  debts,  &c.  of  any  husband,  or  so  that,  if  she  marry, 
she  may  enjoy  the  income  during  her  life  for  her  separate  use,  have  been 
carried  into  effect  by  inserting  a  restraint  upon  anticipation :  see  Stanley  v. 
Jackman,  23  Beav.  450;  Turnery,  Sargent,  17  Beav.  515;  DunnilVs  Trusts, 
L  R.  6  Eq.  322. 

In  Re  Parrott,  Walter  v.  P.,  33  Ch.  D.  274,  C.  A.,  a  restraint  on  anticipa- 
tion was  inserted,  althoug;h  the  fund  was  simply  directed  to  be  settled  on  the 
testator's  daughter  for  li£,  and  to  be  invested  for  her  in  good  securities  in 
the  names  of  trustees. 

And  under  similar  directions  a  power  to  appoint  a  life  estate  to  the 
husband  has  been  sanctioned :  see  Charlton  v.  Rendall,  11  Ha.  296;  Stanley 
V.  Jackman,  sup, ;  and  see  Mmitefiore  v.  Behrens,  1  Eq.  171,  where  the  life 
estate  so  to  be  appointed  was  made  determinable  on  alienation  by  the 
husband  or  his  bankruptcy. 

A  benefit  conferred  on  the  testator's  daughter's  husband,  **  if  living  "  (the 
testator  having  refen-ed  to  her  as  the  wife  of  WJ,  could  not  be  extended  to  a 
future  husband :  Re  Parrott,  Walter  v.  P.,  33  Cn.  D.  274,  C.  A. ;  but  where 
the  husbands  of  daughters  were  to  take  life  interests  in  remainder,  and  an 
intention  was  shown  to  include  children  of  a  future  marriage,  a  second 
husband  was  included :  Nash  v.  Allen,  42  Ch.  D.  54. 

And  for  the  form  of  settlement  where  a  testator  has  directed  that  his 
daughters'  shares  shall  be  settled  on  themselves  strictly,  see  Loch  v.  Bagley, 
4  Eq.  122;   Young  v.  Macintosh,  13  Sim.  445,  451. 

There  being  on  the  terms  of  tiie  bequest  no  trust  for  a  settlement  capable 
of  execution,  daughters  have  been  held  entitled  absolutely  on  attaining 
twenty-one,  and  being  then  unmarried :  Magrath  v.  Morehead,  12  Eq.  491. 

And  for  the  frame  and  provisions  of  a  settlement  of  a  married  woman's 
property  under  the  direction  of  the  Court,  see  Chap.  XXXVII.,  "  Maprtei) 
Woman,"  p.  951. 

Shifting  C/aw«c«.]— Shifting  clauses  (forfeiting  on  failure  to  comply  with 
certain  conditions,  or  on  certain  contingencies  existing  and  giving  rise  to 
new  interests)  are  distinguished  from  clauses  in  the  case  of  portions,  the 
object  of  which  is  to  secure  equality  of  provision :  Stanhope  v.  Collingwood, 
L.  R.  4  H.  L.  43 ;  4  Eq.  286. 

The  exact  event  contemplated  by  the  testator  must  have  happened  for  their 
taking  effect:  Meyrick  v.  Laws,  9  Ch.  237 ;  Gardiner  v.  Jellicoe,  11  H.  L.  C. 
323;  12  C.  B.  N.  S.  668;  11  W.  R.  999. 

They  will  be  construed  strictly :  Walmesley  v.  Oerard,  29  Beav.  321 ;  Mus- 
grave  v.  Brooke,  26  Ch.  D.  792 ;  and  in  execution  of  an  executory  trust  wHl 
Xiot  be  so  framed  as  to  annihilate  jointures  and  portions  in  the  event  of  the 
estates  going  over :  V,  Hdmesdah  v.  West^  12  Eq.  280. 
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But  ignoranoe  of  the  contents  of  the  will  does  not  potect  the  devisee  or 
legatee  from  the  consequences  of  non-compliance  with  the  provisions  in 
default  of  which  the  estate  is  given  over :  Astley  v.  E,  Euex^  18  Eq.  290 ; 
Hodffe'a  Legacy,  16  Eq.  92. 

8^  also  on  the  question  of  shifting  clauses,  and  the  mode  of  oonstming 
and  giving  effect  to  them,  Egerton  v.  Broumlow^  4  H.  L.  0.  1 ;  Turion  v. 
Lamharde,  ID.  P.  &  J.  495;  Trevor  v.  T.,  13  Sim.  108,  150;  Kenlia  v.  E. 
Bective,  34  Beav.  587 ;  Bagat  v.  Lfgge,  12  W.  R.  1037 ;  Meredith  v.  Treffrv, 
12  Ch.  D.  170;  Cope  v.  E.  Be  la  Warr,  8  Ch.  982  (proviso  that  if  A.  should 
succeed  to  the  earldom  of  D.,  the  succession  to  me  property  settled  on  a 
lesser  dignity  should  ** devolve  upon '*  another  person;:  Hervey-BaihurtA  y. 
Stafiley^  4  Ch.  D.  251 ;  affirmed,  iub  nom.  Baihurst  v.  Errington,  2  App.  Ca. 
698  (proviso  that  in  case  B.  or  C.  should  become  the  eldest  son  of  8.,  the 
estate  thereby  devised  should  determine):  Viscount  Exnioufh  y.  Praedj 
23  Ch.  D.  158  (that  a  condition  by  way  of  defeasance  must  be  definite  in 
ascertainment  of  its  operation  as  well  as  in  its  terms) :  Leslie  v.  E,  BotheSf 
(1894)  2  Ch.  499,  C.  A.  (powers  of  management  during  minority  preventing 
mfant  earl  from  being  held  to  be  in  *' possession  or  receipt  of  rents  and 
profits  ") ;  and  as  to  a  younger  son  becommg  an  eldest  son  for  the  purposes 
of  the  settlement,  see  Sect.  III.,  in/,  pp.  1734,  1735. 

A  shifting  clause  which,  if  applied  verbatim  to  leaseholds  (settled  by  refer- 
ence), might  be  bad  for  remoteness  was  modiBed  so  as  to  render  it  free  from 
that  objection:  Miles  v.  Har/ord,  12  Ch.  D.  691. 

Name  and  Arms  C^awe.]— See  Astley  v.  E.  Essex,  18  Eq.  290 ;  Catfs  Trust, 
2  H.  &  M.  46;  Be  Williams,  6  Jur.  N.  S.  1064;  Blagrave  v.  Bradshaw, 
4  Drew.  230 ;  Bennett  v.  i?.,  2  Dr.  &  S.  266 ;  Semple  v.  Holland,  33  Beav.  94 ; 
D'Eyncourt  v.  Gregory,  1  Ch.  D.  441  (that  a  name  and  arms  clause  is  not 
complied  with  by  merely  adding  the  required  surname  before  the  original 
surname);  Be  Eversley,  Mildmayy.  M.,  (1900)  1  Ch.  96,  distinguiSiing 
D'Eyncourt  v.  Gregory,  I  Ch.  JD.  441  (that  a  clause  directing  the  use 
of  the  name  *'  alone  or  together"  with  theaevisee's  ovfu  family  name  is  com- 
plied with  by  the  use  of  me  prescribed  name  eiiJier  before  or  after  the  family 
name) :  Austen  v.  Collins,  54  L.  T.  903  (that,  semhle,  a  mere  voluntary 
assumption  of  a  coat  of  arms  is  not  sufficient) :  Be  Farrer  atid  Champion, 
W.  N.  (87)  102  ;  Musgrave  v.  Brooke,  26  Ch.  D.  792  (that  such  a  clause  must 
be  construed  strictly,  and  that  the  cesser  and  limitation  over  must  fit  in  with 
each  other) ;  Biggs-Miller  v.  Wheatley,  28  L.  R.  Ir.  144  (day  of  deatJi  of 
tenant  for  life  not  to  be  counted  in  year  allowed  for  compliance) ;  Bevan  v. 
Mahon-Hagan,  27  L.  R.  Ir.  399  (ix)yal  licence  necessary  to  confer  right  to 
assume  and  bear  arms) ;  Be  Varley,  Thornton  v.  V,,  62  L.  J.  Ch.  652  (person 
entitled  to  actual  possession). 

As  to  the  impoiiance  of  tne  clause  in  aiding  the  construction  of  a  gift  of 
successive  estates  tail,  see  Studdert  v.  Voji  Steigilitz,  23  L.  R.  Ir.  564. 

Where  by  reason  of  non-compliance  with  a  name  and  arms  clause  by  a 
tenant  for  life  his  life  interest  in  real  estate  and  funds,  and  securities  went 
over  to  his  son,  who  predeceased  him  without  issue,  it  was  held  that  the 
father  took  the  rents  during  his  life  as  special  occupant,  but  the  income  of 
the  funds  and  securities  formed  part  of  the  son's  personalty :  Be  Mitchell, 
Moore  y  M.,  (1892)  2  Ch.  87. 

The  execution  of  a  disentailing  deed  by  a  tenant  in  tail  of  real  estate  was 
held  not  to  relieve  him  from  liability  to  forfeiture  of  personal  estate, 
bequeathed  to  go  along  with  the  realty,  for  non-compliance  with  a  name  and 
arms  clause  affecting  me  personalty :  lie  Cormvallis,  C.  v.  Wykeham  Martin^ 
32  Ch.  D.  388. 

Besidence,'} — See  Walcot  v.  Botfield,  Kay,  634;  Dunne  y.  2).,  3  Sm.  &  G. 
22  ;  7  D.  M.  &  G.  207  ;  Be  Moir,  Warner  v.  M.,  25  Ch.  D.  605. 

Beligious  Pro/)?«««?n.]— See  Seymour  v.    Vernon,  10  Jur.  N.  S.  487 ;  Be 
Williams,  6  Jur.  N.  S.  1064 ;  Exp,  Dickson,  1  Sim.  N.  S.  37 ;  Hodgson  y.  Hal- 
ford,  11  Ch.  D.  959;   Wainwright  v.  Miller,  (1897)  2  Ch.  255. 

Waste,"] — In  executing  an  executory  trust  giving  life  estates,  power  to 
commit  waste  will  not  bo  given  to  the  tenants  for  life :  Davenport  y.  />., 
1  H.  &  M.  775;  Form  10,  sup,  p.  1721 ;  notwithstanding  the  use  by  the 
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testator  of  the  words  *' in  strict  settlement'':  Stanley  y.  CouUhuretf  10  Eq. 
259. 

If,  however,  in  order  to  effect  the  general  intention,  words  importing  a 
larg;er  estate  are  cut  down  to  an  estate  for  life,  such  life  estate  will  be  made 
unmipeachable  for  waste :  see  Leonard  y.  E,  Sussex,  2  Yer.  526 ;  Bankea  y. 
Le  Despencer,  10  Sim.  576 ;  11  Sim.  508  ;  Lewin,  131,  578. 

Under  a  direction  to  settle  real  estate  to  the  separate  use  for  life  of  a 
married  woman,  the  estate  will  not  be  made  unimpeachable  for  waste :  Clive 
y.  C,  7  Ch.  433. 


DfyZSTMENT  IN  LAND. 

Applications  for  inyestment  in  land  are  usually  by  summons  in  Chambers, 
for  approval  of  the  conditional  contract. 

The  Court  must  be  satisfied  that  the  proposed  investment  is  fit  and  proper 
in  all  respects :  Bethfll  v.  Abraham,  17  Eq.  24,  27  ;  and  the  usual  practice  is 
to  direct  an  inquiry  whether  the  investment  is  fit  and  proper,  and  if  so, 
whether  a  good  titie  can  be  made :  Lewin,  Trusts,  570. 

But  the  Court  may  be  satisfied  with  the  evidence  of  the  fitness  of  the 
proposed  purchase  or  security  produced  at  the  time  of  making  the  applica- 
tion, in  which  case  the  investment  is  at  once  approved,  subject  to  the 
inquiry  as  to  title.  If  the  Court  is  not  so  satisfied,  an  inquiry  as  to  fitness 
is  directed,  or  the  matter  is  adjourned. 

To  obtain  the  order  approvmg  the  purchase  without  inquiry,  there  must 
be  an  affidavit  of  one  or  more  surveyors,  stating  the  value,  rental,  and  out- 
goings, and  proving  the  circumstances  which  render  the  purchase  desirable  : 
lie  Kinsey,  1  N".  B.  303 ;  and  in  all  cases  of  purchase  or  loon  on  mortgage 
trustees  must  employ  their  own  valuers :  Ingle  v.  Partridge,  34  Beav.  412. 

The  inquiry  as  to  titie  will  be  upon  a  general  reference,  and  not  **  accord- 
ing to  the  conditions,"  though  liberty  may  be  given  to  apply  in  Chambers 
for  leave  to  dispense  with  any  particular  requisition:  ilxp,  Christ's  Hos^ 
pital,  2  H.  &  M.  166 ;  Meyrick  v.  Laws,  34  Beav.  58 ;  but  purchases,  under 
special  conditions,  of  a  title  not  strictly  marketable  may  be  sanctioned  by 
tne  Court  whenever  the  acquisition  of  the  specific  property  is,  from  the  cir- 
cumstances, a  matter  of  importance  to  the  trust :  Dart,  Y.  &  P.  99. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  c.  78),  s.  1,  forty 
years  is  substituted  for  sixfy  years  as  the  period  of  commencement  of  title 
which  a  purchaser  may  require. 

For  the  form  of  affidavit  in  support  of  the  amplication,  of  examination  of 
the  abstract  of  title,  certificate  of  result  of  inquiry  as  to  title,  and  of 
settiement  (and  execution)  of  the  deed,  and  affidavit  and  certificate  of 
execution,  see  D.  C.  F.  574  et  seq, 

A  power  to  invest  in  the  purchase  of  lands  or  hereditaments  in  fee  simple 
in  possession  authorizes  an  investment  in  the  purchsise  of  freehold  ground 
rents :  Be  Peyton* s  Settlement,  L.  R.  7  Eq.  463 ;  but  an  investment  of  a  fund 
in  Court  in  house  property  will  not  be  sanctioned:  Moore  v.  Walter,  11 
W.  R.  713;  28L.  T.  448. 

Under  special  circumstances,  the  Court  has  sanctioned  the  purchase  by 
trustees,  with  powers  of  investment  in  land  adjoining  the  settled  property, 
of  mines  partiy  under  the  settled  estates :  Bellot  v.  Littler,  22  W.  R.  836 ;  30 
L.  T.  861. 

And  as  to  investments  by  trustees,  v.  sup.  Chap.  XLI.,  pp.  1177  e<  seq, 

A  power  of  re-sale  will  oe  inferred  from  a  direction  that  real  estates  when 
purchased  shall  be  held  on  such  trusts  as  will  best  correspond  with  the 
subsisting  trusts,  and  be  considered  as  personal  estate  for  the  purposes  of  the 
settiement:  Tait  y.  Lathbury,  1  Eq.  174. 
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Section  III. — ^Perfokmino  thb  Trusts  op  Settlements. 

(l.)  CARRYING  SErriiEVENT  INTO  EXECUTION. 

1.  Judgment  to  perform  Trash  of  Settlement ^  and  for  Accounts  and 
Inquiries  as  to  Trust  Estate  in  Suit  by  Cestuis  que  Trust. 

Declare  that  the  trusts  of  the  indenture  of  settlement,  dated  &c., 
made  between  &c.,  ought  to  be  performed  and  carried  into  execution, 
and  adjudge  the  same  acoordingly ;  And  Let  the  following  &c. : — 1.  An 
inquiry  what  children  the  said  L.  has  had  by  his  marriage  with  the 
Deft  8.  L.»  or  by  any  prerious  marriage,  and  whether  such  children 
be  living  or  dead,  and  if  any  of  them  be  dead,  when  they  died  respec- 
tively, and  who  are  the  legal  pers.  represves  of  such  of  them  as  may  be 
dead ;  2.  An  account  of  the  principal  money  subject  to  the  trusts  of  the 
said  indenture  of  settlement  received  by  the  Defts  Q.  and  C,  or  either 
of  them,  or  by  the  Deft  O.  jointly  with  B.  deceased,  or  by  any  person 
or  persons  by  their  order  or  for  their  use  as  trustees  or  trustee  of  the 
said  indenture  of  settlement ;  3.  An  inquiry  upon  what  securities  the 
said  trust  funds  have  been  and  now  are  invested,  and  whether  such 
investments  have  been  properly  made,  having  regard  to  the  terms  and 
powers  contained  in  the  said  settlement. — Adjourn,  &c. — See  Lant^  v. 
Griffiths,  M.  R.,  21  March,  1859,  B.  1418. 


2.  The  like^  in  Action  to  perform  the  Trusts  and  for  Partition. 

^*  Declare  that  the  trusts  of  the  settlement  in  the  pleadings 
mentioned  ought  to  be  performed  and  carried  into  execution,  and 
adjudge  the  same  accordingly;  And  Let  the  following  &c. : — 1.  An 
inquiry  whether  E.  Q.  (^the  wife)  in  the  pleadings  named  is  living  or 
dead,  and  if  dead,  when  she  died,  and  whether  or  not  in  the  lifetime 
of  G.  G.  {the  husband)  therein  also  named,  and  whether  she  ever,  and 
when,  and  in  any  and  what  manner  exercised  the  power  of  appoint- 
ment  in  the  said  indenture  of  settlement  contained,  and  if  so,  in  favour 
of  what  person  or  persons,  and  whether  any  such  appointment  was 
ever  revoked,  and  if  so,  in  what  manner ;  2.  An  inquiry  what  children 
the  said  E.  G.  had  by  her  marriage  with  the  said  G.  G.,  or  by  her 
previous  husband  A.,  in  the  pleadings  named,  and  when  such  children 
were  bom  respectively,  and  whether  they  are  all  living,  or  if  any  of 
them  are  dead,  when  they  died  respectively,  and  who  are  the  heirs-at- 
law  or  real  represves,  and  also  the  legal  pers.  represves  of  such  of  the 
said  children  as  may  have  died  after  attaining  the  age  of  twenty-one 
years  respectively ;  3.  An  inquiry  who  are  the  persons  respectively 
entitled  to  the  hereditaments  and  premises  comprised  in  the  said 
indenture  of  settlement,  and  in  what  respective  shares  and  proportions, 
and  whether  any  and  which  of  such  shares  are  subject  to  or  comprised 
in  any  and  what  settlement  or  settlements ;  4.  An  inquiry  vfhat  real 
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and  personal  estate  is  now  subject  to  the  trusts  of  the  said  indenture 
of  settlement,  and  upon  what  securities  so  much  of  the  trust  premises 
as  consists  of  personal  estate  is  now  invested,  and  whether  such  invest- 
ments were  properly  made,  having  regard  to  the  terms  and  powers 
contained  in  the  said  indenture;  5.  An  inquiry  whether  any  and 
which  of  the  children  of  the  said  E.  Q.  have  in  any  way  charged  or 
incumbered  their  respective  interests  under  the  said  indenture  of 
settlement,  and  what  incumbrances  (if  any)  affect  so  much  of  the  real 
estate  comprised  in  the  said  indenture  as  has  not  been  sold,  or  any  and 
what  parts  thereof,  and  what  is  due  and  to  whom  in  respect  of  such 
incumbrances  respectively,  and  what  are  the  priorities  of  such  in- 
cumbrances respectively ;  6.  An  inquiry  whether  any  and  what  parts 
of  the  real  estate  comprised  in  the  said  indenture  of  settlement  have 
been  sold,  and  if  so,  by  and  to  whom,  and  for  what  sum  or  sums  of 
money,  and  by  whom  the  purchase-money  has  been  received,  and  how 
the  same  has  been  applied  or  disposed  of ;  7.  And  if  it  shall  appear 
that  the  purchase-money  of  such  parts  (if  any)  of  the  said  real  estate 
as  have  been  sold  has  been  received  by  the  Defts  P.  and  H.,  or  either 
of  them,  or  by  any  person  or  persons  by  their  order  or  for  their  use  as 
trustees  of  the  said  indenture  of  settlement,  an  account  of  the  proceeds 
of  such  sale  or  sales ;  8.  An  account  of  the  rents  and  profits  of  the 
said  real  estate  received  by  the  Defts  P.  and  H.,  or  either  of  them,  or 
by  any  person  &c. ;  9.  An  inquiry  whether  it  will  be  for  the  benefit  of 
the  several  persons  interested  under  the  said  indenture  of  settlement 
that  the  real  estate  comprised  therein  should  be  sold." — Defts  desiring 
to  retire.  Directions  to  appoint  new  trustees  ;  Defts  to  convey,  assign, 
and  transfer  the  trust  estate  &c.,  so  as  to  vest  the  same  in  the  trustees 
to  be  appointed. — ^Adjourn  &c. — See  Ahurrow  v.  Pink^  V.-C.  S.,  30 
May,  1870,  A.  1341. 

For  the  like  decree,  see  Jamei  v.  J,^  V.-C.  M.,  27  May,  1871,  A.  1527. 


3*  Trustees  of  Settlement  authorized  to  purchase  Reversion  of  Lease' 
hold  Propertyy  tcith  Provisions  for  compensating  Tenants  for 
Life. 

This  Court  being  of  opinion  that  the  purchase  of  the  freehold  and 
reversion  of  the  hereditaments  comprised  in  the  several  leases  of  the  — 
day  of  — ,  in  the  pleadings  mentioned,  at  the  prices  and  upon  the  terms 
therein  stated,  is  a  proper  investment  for  the  sum  of  £ — ,  and  the  Defts 
H.  A.  and  S.,  by  their  counsel,  consenting  to  such  purchase  and  invest- 
ment ;  Let  the  Pits  be  at  liberty  to  complete  the  said  purchase  at  the 
price  and  upon  the  terms  aforesaid,  and  to  pay  the  purchase-money  of 
£ —  out  of  the  moneys  in  their  hands  available  for  re-investment  in 
land  to  be  settled  to  the  uses  and  upon  the  trusts  of  the  will  of  the  said 
testator ;  And  Let  the  Pits  be  at  liberty  from  time  to  time,  by  and  out 
of  the  moneys  for  the  time  being  in  their  hands  available  for  re-invest- 
ment in  land  to  be  settled  as  aforesaid  (if  and  so  far  as  may  be  neces- 
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sary),  to  pay  from  and  after  the  death  of  the  Deft  H.  A.,  until  the  — 
day  of  — ,  if  the  Deft  Dame  O.  S.  shall  so  long  lire,  until  the  Deft 
Dame  G.  S.  for  her  sole  and  separate  use,  without  power  of  anticipa- 
tion, such  annual  sum  (if  any)  as  may  be  required,  having  regard  to 
the  rental  for  the  time  being  of  the  hereditaments  comprised  in  the 
leases  in  the  pleadings  mentioned,  to  compensate  such  loss  as  for  the 
time  being  may  be  sustained  by  the  said  Dame  O.  S.  in  consequence 
of  the  investment  of  the  said  sum  of  & —  in  the  purchase  of  the  said 
reversion,  the  amount  of  such  loss  in  any  year  to  be  ascertained  from 
the  difference  between  the  clear  beneficial  rental  for  that  year  of  the 
said  hereditaments  comprised  in  the  said  leases,  and  the  sum  of  £935, 
being  the  amount  of  the  sum  of  £295,  the  present  yearly  beneficial 
rental  of  the  said  hereditaments,  and  the  sum  of  £640,  the  amount  of 
interest  at  the  rate  of  4  p.  c.  per  ann.  on  the  said  sum  of  £ — ;  Pits  to 
retain  and  pay  the  costs  of  all  parties   (including  their  own  costs, 
charges,  and  expenses  relating  to  the  trust  estate)  out  of  the  moneys 
in  their  hands  available  for  re-investment  in  land  to  be  settled  as 
aforesaid,  such  costs  to  be  taxed. — ^liberty  to  apply. — Errington  v. 
Ackers,  Y.-O.  M.,  20  March,  1875,  A.  644. 


NOTES. 

As  to  procedure  by  originating  summons  for  execution  of  trusts,  v.  map, 
p.  1479. 

By  0.  LY,  15a,  it  is  provided  that  no  order  for  the  execution  of  a  trust  or 
for  accounts  or  inquiries  conoeming  property  held  upon  any  trost,  or  the 
parties  entitled  thereto,  is  to  be  made  except  by  the  Juoge  in  person. 

Where  an  action  for  execution  of  trusts  proved  to  be  unnecessary,  the  Pits, 
tenants  for  life,  were  ordered  to  ^y  the  costs  of  the  action  up  to  and  in- 
cluding the  trial :  Fam  v.  F.,  13  Gh.  D.  228,  tt  v.  sup,  pp.  1170,  1516. 

As  to  the  power  of  the  Court  to  sanction  the  surrender  of  a  settled  policy 
where  the  settlor  (the  husband)  is  unable  to  perform  his  covenant  to  pay 
premiums,  see  Be  Steefif  8,  v.  Peebles,  25  L.  B.  Ir.  544. 


(n.)  RAISING  POKTIONS—ADVAITCEMBNT— HOTCHPOT. 

1.  Declaration  that  Portions  uere  well  chargedj  fcUh  Directions  for 

raising  them. 

Directions  for  the  appointment  of  P.  and  T.,  as  trustees  of  the 
settlement,  in  substitution  for  the  deceased  trustees,  and  vesting  the 
trust  estate  [Chap.  XLL,  "Trustees,"  sup.  pp.  1210,  1211];  "And 
Declare  that  the  sum  of  £5,000  was  well  charged  by  the  indenture  of 
settlement,  dated  &c.,  and  was  well  appointed  by  the  deed-poll,  dated 
&c.,  and  that  the  same  is  now  raisable  under  the  term  of  twelve 
hundred  years  comprised  in  the  said  indenture  by  the  trustees  of  the 
Eaid  indenture ;  And  Let  the  Defts  P.  and  T.  raise  the  said  sum  of 
£5,000  by  sale  or  mortgage  of  the  hereditaments  and  premises  com- 
prised in  the  said  indenture  (of  settlement),  or  of  some  part  or  parts 
of  such  hereditaments  and  premises  [Forms  14,  18,  Chap.  XUY.  pp. 
1454, 1456]  ;  and  the  Deft  M.  K.  {the  tenant  far  life  in  possession),  by 
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Ids  counsel  consenting  thereto,  Let  the  said  Deft  M.  K.  pay  to  P.  and 
T.  their  costs  of  raising  the  said  sum  of  £5,000." — Costs  of  Pits  and 
Defts  to  be  taxed  and  paid  by  the  Defts  P.  and  T.  out  of  the  £5,000 
BO  to  be  raised ;— **  And  Let  the  Defts  P.  and  T.  pay  one  equal  moiety 
of  the  residue  of  the  said  sum  of  £5,000  to  the  Pits  A.,  E.  and  F. 
{the  trustees  of  the  marriage  settlement  of  a  child  to  whom  one  moiety  of 
the  £5,000  had  been  appointed) ;  And  Let  P.  and  T.  invest  one-fifth  of 
the  remaining  moiety  of  the  residue  of  the  said  sum  of  £5,000  in  their 
names  in  consols ;  and  apply  the  interest  as  it  accrues  on  the  anns  to 
be  so  purchased  towards  the  maintenance  and  education  of  the  infant 
Deft  Q.  {appointee  of  £500)  during  her  minority,  or  until  further 
order." — Directions  for  pa3rment  out  of  the  residue  of  the  £5,000  of 
principal  and  interest  due  to  the  incumbrancers  on  the  share  of  B.  K. 
{appointee  of  the  remaining  £2,000),  and  payment  of  the  ultimate 
residue  of  the  said  sum  of  £5,000  to  the  Deft  B.  K. — ^Liberty  to  apply. 
—Knapp  V.  JSr.,  V.-O.  B.,  22  May,  1871,  A.  1291 ;  S.  C,  12  Eq.  238. 

For  decree  to  raise  by  mortgage  or  sale  of  the  settled  estate  a  sum  of 
25,000/.,  charged  by  the  testator  with  portions  for  his  daughters  and  interest 
thereon,  and  with  mortgages  and  incumbrances,  see  Fane  y.  E.  Sandwich, 
L.  C,  3  May,  1748,  A.  516 ;  Seton,  3rd  ed.  p.  283. 


2.  Portions  to  he  secured  by  Mortgage, 

Let  a  mortgage  of  the  testator's  estates  be  made,  with  the  approba- 
tion &c.,  to  a  proper  trustee  or  trustees,  to  be  approved  of  by  the 
Judge,  for  securing  the  said  portions  &c.,  and  also  the  legacy  of  &c. 
[Form  18,  Chap.  XLIV.  p.  1456];  And  Let  such  trustee  or  trustees 
execute  a  declaration  of  trust  of  the  said  sums  so  to  be  secured  as 
aforesaid ;  as  to  the  said  sum  of  &c.,  the  portion  of  A.,  in  trust  for  her 
benefit ;  as  to  the  said  legacy  of  &c.,  g^ven  to  B.,  in  trust  for  her  benefit ; 
and  as  to  the  said  sum  of  &c.,  the  portion  of  C,  the  wife  of  the  Deft  D., 
upon  the  trusts  contained  in  the  settlement,  dated  &c.,  made  on  the 
marriage  of  the  Deft  C.  with  the  Deft  D.,  such  declaration  of  trust  to 
be  settled  by  &c. — See  Gordon  v.  Fanton,  M.  E.,  28  June,  1786, 
A.  711. 


3.  Raising  Portions — Advances — Satisfaction. 

<<  Declare,  that  the  Pit  A.  is  entitled  in  right  of  his  wife  to  £ — , 
being  one-fifth  of  the  sum  of  £ — ,  agreed  by  the  articles  of  &c.,  to  be 
charged  on  the  estate  &c.  for  the  portions  of  younger  children  in  case 
of  a  son,  and  to  interest  on  the  same,  after  the  rate  of  4  p.  c.  per  ann. 
from  the  death  of  &c." — ^Like  declaration  as  to  two  other  daughters. — 
And  Let  the  following  &c. :  1.  An  account  of  what  is  due  to  the  Pit 
and  to  &c.  for  principal  and  interest  on  their  said  portions  accordingly ; 
2.  An  inquiry  whether  any,  and  what,  sums  of  money  were  advanced 
by  way  of  portions  on  the  respective  mairiages  of  &c.  [the  two  other 


1732  Settlement  [chap.  xlv. 

daughters]  by  their  father ;  And  Declare,  that  in  case  it  shall  appear 
that  they  have  been  advanced  any  sum  more  than  the  sum  of  £ — ^ 
which  they  would  be  entitled  to  under  the  said  articles,  the  same  must 
be  considered  as  a  satisfaction  for  the  several  portions  due  to  them  by 
the  said  articles,  and  that  those  portions  so  due  to  them  under  the  said 
articles  will  sink  into  the  land  for  the  benefit  of  the  Deft  E  [th§ 
lunatic] ;  3.  And  Let,  in  case  it  shall  appear  that  the  said  &c.  were 
not  advanced  to  the  extent  of  £ — ,  an  account  be  taken  of  what  is  due 
for  principal  and  interest  in  respect  of  their  portions  of  £ —  each,  such 
interest  to  be  computed  after  the  rate  of  £4  p.  c.  per  ann.  from  the 
death  of  the  said  &c. ;  And  Let  what  shall  be  certified  to  be  due  to  the 
Pit,  and  the  said  Defts  for  principal  and  interest,  as  aforesaid,  together 
with  the  costs  hereafter  directed,  be  raised  by  sale  or  mortgage  of  a 
competent  part  of  the  estate  charged  with  the  payment  of  the  sum  of 
£ — ,  with  the  approbation  &c.  [Form  19,  Chap.  XLIV.  p.  1457] ; — 
'^  (And  Declare  that  the  Deft  E.,  the  son,  being  a  lunatic,  such  person 
as  shall  advance  the  money  required  upon  the  security  of  the  said 
estate  is  to  hold  and  enjoy  the  same  free  from  all  claims  and  demands 
of  the  said  Deft  E.,  or  any  claiming  by,  from,  or  under  him,  tUl  he 
shall  be  repaid  the  principal  sum)." — Liberty  to  apply  for  payment  of 
the  portions  when  raised. — Smith  v.  Churchy  L.  C,  9  June,  1769, 
B.  673. 

4.  Inquiries  as  to  Advances  and  Shares, 

'*  Let  the  following  inquiries  be  made,  viz. : — 1.  An  inquiry  whether 
the  testator  in  his  lifetime  gave,  advanced,  or  settled  to,  for,  or  upon 
any  and  which  of  his  children  any  sum  or  sums  of  money  or  other  pro- 
perty ;  and  if  so,  what  was  the  amount  or  value  thereof ;  2.  An  inquiry 
whether  any  and  what  payments,  appropriations,  or  advances  have 
been  made  by  the  exors  of  the  will  of  the  testator  since  his  death,  to 
or  on  account  of  the  children  of  the  testator,  or  any  and  which  of  them, 
in  respect  of  their  shares  of  his  residuary  estate,  or  otherwise ;  3.  An 
inquiry  of  what  the  residuary  personal  and  real  estate  of  the  testator 
consisted." — Windsor  v.  Crow,  V.-C.  L.  Cran worth,  16  Nov-  1850, 
B.  393 ;   Whitaker  v.  Goodwin,  M.  E.,  27  May,  1871,  B.  1242. 

For  declaration  (on  demurrer^  that  the  proposed  application  of  one  moiety 
of  the  truBt  funds  by  way  oi  advancement  to  the  Deft  L.  (towards  the 
discharge  of  debts  and  incumbrances)  was  within  the  power  contained  in  the 
will  of  the  testator  (to  apply  a  moiety  of  the  trust  funds  **  in  or  towards  the 
preferment  or  advancement  of  L.  or  otherwise  for  his  benefit  in  such  manner 
as  the  trustees  should  in  their  discretion  think  fit"),  see  Lowther  v.  Btntinck, 
M.  B.,  19  Dec.  1874,  B.  3569;  S.  C,  19  Eq.  166. 

For  declaration  (on  petition  by  the  trustees)  that  the  Petrs  would,  imder 
the  power  contained  in  the  testator's  will  authorizing  the  trustees  thereof  to 
apply  any  part  or  parts,  not  exceeding  in  the  whole  one-half  of  the  capital  of 
the  share  of  each  of  the  testator's  daughters,  at  any  period  or  periods  of 
the  life  of  each  such  daughter  for  her  advancement,  or  otherwise  for  her 
benefit,  be  justified  in  advancing  £ — ,  part  of  the  share  of  T.  (one  of  the 
daughters)  m  the  testator's  residuary  estate  to  P.  T.  (her  husband),  on  his 
executing  such  bond  as  in  the  petition  mentioned,  see  Be  Kershaw,  V.-C.  M., 
27  June,  1868,  A.  1931 ;  6  £q.  322. 
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6.  Admneement  of  Part  of  a  SorCs  Expectant  Share  conditionally  on 

his  executing  a  Post-ntfptial  Settlement. 

This  Court  being  of  opinion  tliat  the  draft  settlement,  wliicli  is 
identified  by  tbe  signature  of  — ,  the  solrs  for  all  parties,  in  the 
margin  thereof,  is  (will  be)  a  proper  settlement  of  the  expectant  share 
of  and  in  the  trust  moneys  comprised  in  the  indenture  of  settlement, 
dated  &c.  (^made  on  the  parents*  marriage),  Declare  that  under  the 
circumstances  in  the  pleading^  stated  the  trustees  of  the  said  indenture 
of  settlement  dated  &c.,  are  (upon  the  execution  of  a  settlement  in 
accordance  with  the  said  draft  settlement  by  aU  necessary  parties  and) 
with  the  consent  of  the  Fit  S.  and  his  wife  {the  parents),  and  at  the 
request  of  the  Fit  E.  {(he  son)  (will  be)  authorized  to  advance  and 
make  over  one  equal  fourth  part  of  the  said  trust  moneys  to  the  said 
Fit  E.'s  trustees,  to  be  held  by  them  upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  agreements,  and  declarations  in  and 
by  the  said  draft  settlement  (intended  to  be)  stated,  declared,  and 
contained  concerning  the  same. — Roper- Curzon  v.  Roper^Curzon^  M.  B., 
6  March,  1871,  B.  602 ;  S.  C,  11  Eq.  462. 


6.  Botchpot — Life  Interests  brought  into — Inquiry  as  to  Value-^ 
Inquiries  and  Declarations  as  to  Settled  and  Appointed  Property. 

The  application  by  originating  summons  of  A.  B.,  which  upon  hear- 
ing &c.,  was  adjourned  &c. ;  Let  the  following  inquiry  be  made : — 
(1.)  An  inquiry  of  what  particulars  the  trust  property,  now  subject  to 
the  trusts  of  the  indenture  of  settlement,  dated  &c.,  consists ;  And  Let, 
pending  such  inquiry,  the  question  raised  by  the  summons  as  to 
whether  the  Fit  should  take  any  proceedings  to  enforce  the  covenant 
contained  in  the  said  settlement  to  settle  after- acquired  property  of 
C.  D.,  and  the  question  of  priority  of  the  charge  of  £ —  referred  to  in 
the  affidavit  of  &c.,  stand  over ;  Declare  that  the  income  on  £ — 
covenanted  to  be  paid  by  the  said  C.  D.  in  the  said  settlement,  and  on 
£ — ,  settled  by  the  settlement  dated  &c.,  and  on  the  investments  of  such 
two  sums,  was  well  appointed  by  the  will  of  the  said  C.  D.,  as  to  one- 
half  to  &c.,  and  as  to  the  remaining  half  to  &c. ;  Declare  that  the 
limitations  by  way  of  appointment  contained  in  the  will  of  the 
said  C.  D.,  intended  to  take  effect  subject  or  subsequent  to  the  life 
interests  of  the  said  E.  and  F.,  are  invalid ;  Declare  that  the  said  E. 
and  F.  must  bring  their  respective  life  interests  into  hotchpot,  and  for 
that  purpose  Let  the  following  further  inquiry  be  made: — (2.)  An 
inquiry  what  were  the  values  of  the  life  interests  of  the  said  E.  and  F. 
respectively  at  the  death  of  the  said  0.  D. ;  Declare  that  the  appointed 
trust  estate  is  to  be  retained  and  administered  by  the  Fits  and  the 
Defts  as  trustees  of  the  said  settlements,  and  not  by  the  trustees  of  the 
will  of  C.  D. — ^Tax  and  pay  costs  without  prejudice  to  any  question  as 

VOL.  n.  5  T 
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to  "what  fund  ought  ultimately  to  bear  the  same. — ^Adjourn  further 
consideration. — Re  Heathcote^  Trench  v.  JJ.,  Kekewioh,  J.,  15  Jan. 
1891,  A.  139 ;  W.  N.  (91)  10. 


7.  Advances  to  he  brought  into  Hotchpot, 

Declarb  that  interest  at  the  rate  of  4  p.  c.  per  ann.  from  the  —  day 
of  —  is  chargeable  in  respect  of  the  Talue  of  the  testator's  business, 
and  on  the  advances  to  the  Deft  S.  S.  D.,  and  also  on  the  advances 
to  the  testator's  children  after  attaining  the  age  of  twenty-one  years ; 
And  Declare  that  advances  out  of  income  to  the  testator's  children  after 
attaining  the  age  of  twenty-one  years,  but  without  interest,  are  to  be 
brought  into  account,  and  advances  out  of  income  to  the  testator's 
children  before  attaining  that  age  are  not  to  be  brought  into  account 
or  to  carry  interest. — Re  DaUmeyer^  D.  v.  Z>.,  Kekewich,  J.,  17  July, 
1895,  A.  3188,  as  varied  by  C.  A.,  18  Dec.  1895,  A.  5024 ;  (1896)  1  Ch. 
372,  0.  A. 

• 

8.  Interest  on  Advances  at  Sper  cent,  from  Testator^ s  Death. 

Declabe  that  the  testator  was  not  intestate  as  to  (six  thousand 
pounds)  in  the  summons  mentioned,  part  of  the  one  third  share  of  his 
residuary  estate  bequeathed  in  trust  for  the  Deft  E.  M. ;  And  Declare 
that  the  Deft  E.  M.  is  to  be  charged  in  account  with  interest  at  3  p.  c. 
per  ann.  on  the  said  (six  thousand  pounds)  as  from  the  —  day  of  — , 
the  date  of  the  testator's  death. — Re  Lambert^  Middleton  y.  Moore, 
Stirling,  J.,  27  May,  1897,  B.  2593;  (1897)  2  Ch.  169. 


NOTES. 
POBTIONS. 

The  leading  principle  of  the  law  of  portions  for  youn^r  children  is 
equality  of  division,  so  that  while  no  cmld  shall  be  excluaed,  none  shall 
take  a  double  provision. 

Accordinglvi  in  the  usual  provision  excluding  from  a  portion  ''an  eldest 
or  only  son,  the  eldest  son  is  the  one  who,  bv  taking  the  &mily  estate,  is 
already  otherwise  provided  for;  i.e.,  it  must  be,  independently  of  age  and 
natursd  birth,  that  *'  eldership  which  carries  the  estate  along  with  it"  :  Duke 
V.  Doidgey  2  Vez.  203,  n. ;  Ellismir.  Thomas^  1  D.  J.  &  S.  18;  Cottingioood 
V.  Stanhope,  L.  E.  4  H.  L.  43,  68;  ShuttlewoHh  v.  Murray,  (1900)  1  Oh.  795, 
797 ;  S.  a,  (1901)  1  Ch.  819,  0.  A. 

And  younger  children  are  children  other  than  the  child  who  has  succeeded 
to  the  family  estate :  Be  Bayley'a  Settlement,  6  Oh.  590 ;  9  Eq.  491 ;  Chad- 
wick  V.  Dolemany  2  Vez.  528. 

But  the  general  rule  must  give  way  to  the  express  language  of  the  will  or 
settlement;  e.^.,  where  the  testator  defines  the  expression  ** younger  chil- 
dren '*  by  giving  their  names :  Re  Prytherch,  P,  v.  (VtUiama,  42  Oh.  D.  590. 

If  the  eldest  son  dies  a,  p,  before  the  time  when  the  portions  become  pay- 
able, the  second  son  thereupon  becoming  an  eldest  son,  and  entitled  as  such 
to  the  settled  (family)  estate,  is  excluded  from  a  portion :  Ckadwick  v.  Dcie- 
man,  sup.;  X.  Teynham  y.  Webb,  2  Yez.  198;  JBayky's  SeHlcment,  sup.;  Re 
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8mith*8  Etiate,  27  L.  It.  Ir.  121 ;  secus,  if  the  second  son  becoming  an  eldest 
son  daring  his  father's  lifetime  has  been  excluded  from  the  bulk  of  the  estate 
by  a  previous  disentailing  deed :  Macouhry  v.  J(mUy  2  K.  &  J.  684  ;  or  suc- 
ceeds to  the  reversion  of  the  settled  property,  not  under  the  instrument 
creating  the  portions,  but  by  descent :  Sing  v.  Lealie,  2  H.  &  M.  68. 

So  also  an  only  son,  excluded  from  the  settled  estate  by  the  father's  for- 
feiture, was  held  entitled  to  personal  estate  from  which,  if  he  had  taken  the 
settled  estate  as  an  eldest  or  only  son,  he  would  have  been  excluded :  John' 
Bon  y.  Foidds,  6  Eq.  268. 

And  an  eldest  son  (by  birth)  who  has  attained  twenty-one  but  dies  in  his 
father's  lifetime  without  inheritable  issue,  and  without  haying  barred  the 
entail,  will,  through  his  represyes,  be  entitled  to  a  portion ;  the  period  for 
ascertaining  who  fiUs  the  character  of  eldest  son  being  the  time  when  the 
portions  are  payable :  EHuon  y.  Thomas,  1  D.  J.  &  S.  18 ;  Davies  y,  Huguenin, 

1  H.  &  M.  730 ;  CoUingwood  y.  Stanhope,  L.  B.  4  H.  L.  43 ;  secus,  when  the 
provision  proceeds  from  a  stranger:  see  Sandeman  v.  Mackenzie,  1  J.  &  H. 
613,  630;  Theed^a  Settlement,  3  E.  &  J.  375,  380;  Domville  y.  Winnington, 
26  Ch.  D.  382;  and  see  Day.  Cony.,  vol.  iii.  pp.  421,  ftc. ;  Lewin,  Trusts, 
pp.  448,  449. 

Where  the  eldest  son  concurred  with  his  Either  in  disentailing  and  re- 
settling the  estate,  and  on  the  occasion  of  such  resettlement  the  equivalent  of 
a  younger  child's  portion  was  raised  and  paid  to  him,  and  he  subse<}uently 
died  in  the  lifetime  of  the  father,  his  represve  was  held  not  to  be  entitled  to 
the  share  of  a  younger  child:  Re  Fitzgerald' a  Estate,  (1891)  3  Ch.  394  (where 
it  was  said  that  the  case  might  be  doubtful  if  a  trifling  sum  only  were 
raised). 

If  the  estate,  being  sold,  is  insufficient  to  pay  the  charges,  so  that  the 
eldest  son  gets  nothing,  he  is  not  therefore  entitled  to  share  in  the  portions 
for  younger  children :  Eeid  v.  Hoare,  26  Ch.  D.  363. 

In  the  analagous  case  of  a  shifting  use,  e,g,,  a  provision  by  a  person  not 
in  loco  jmrentie,  where  the  estate  given  by  him  to  the  younger  cnildren  of 
A.  is  directed  to  determine  upon  the  persons  selected  succeeding  to  their  own 
family  estate  by  **  becoming  the  eldest  son  of  A.,"  it  has  been  held  that,  for 
the  shifting  use  to  arise,  the  period  during  which  the  contingency  is  to 
happen  is  limited  to  the  lifetime  of  A. ;  t.e.,  a  younger  son  of  A.  must 
durmg  the  life  of  A.  fill  the  character  and  occupy  the  position  of  an  eldest 
son  and  heir  apparent:  see  Hervey-Bathurgt  v.  Stanley,  4  Ch.  D.  251; 
affirmed,  worn.  Bathurst  v.  Errington,  2  App.  Ca.  698. 

But  in  a  shifting  clause  the  words  **  eldest "  and  **  younger"  are  read  in 
their  primaiy  signification:  Meredith  y,  Treffry,  12  Ch.  D.  170;  Wilbraham 
y.  Scarisbrick,  1  H.  L.  C.  167 ;  and  an  eldest  son  cannot  be  excluded  simply 
because  of  his  own  act  in  concurring  in  a  sale,  and  taking  the  benefit  of  the 
purchase-money:  Shuttleworth  v.  Murray,  (1901)  1  Ch.  819,  C.  A. 

Without  express  words  to  that  effect,  the  rule  excluding  a  younger  child 
on  his  bpcoming  the  eldest  does  not  apply  where  the  provision  or  settlement 
is  made  by  a  person  not  a  parent  and  not  standing  in  loco  parentis :  Sande- 
man V.  Mackenzie,  1  J.  &  H.  613,  628 ;  Domville  v.  Winnington,  sup. 

Portions  are  not  payable  during  the  lifetime  of  the  parents,  unless  there 
is  a  clear  manifestation  of  intention  to  that  effect,  even  though  by  so  holding 
the  deed  creating  the  charge  will  be  rendered  inoperative :  Ford  y.  Tynte, 

2  D.  J.  &  S.  557. 

Younger  children  d3ring  under  twenty-one,  or  in  the  case  of  daughters 
under  thiEit  age  and  immarried,  will  in  general  be  excluded ;  but  the  pers. 
represyes  of  those  who,  though  dying  before  the  period  of  distribution,  have, 
by  attaining  twenty- one  or  marriage,  acquired  vested  interests,  will  be 
entitled,  unless  there  is  a  clear  intent  in  words  ''absolutely  compulsory" 
that  the  surviving  children  are  exclusively  to  take :  see  Davies  v.  Iluguenin, 
1  H.  &  M.  730 ;  Currie  v.  Larhins,  4  D.  J.  &  S.  246 ;  and  that  where  no 
period  of  vesting  is  pointed  out  by  the  settlement,  portions  will,  according 
to  the  ordinary  rule,  vest  in  sons  at  twenty-one  and  in  daughters  at  that 
age  or  marriage:  e^Q  Remnant  y.  Hood,  2  D.  F.  &  J.  396 ;  Iloiograve  y.  Courtier, 

3  V.  &  B.  79 ;  Emperor  v.  Rolfe,  1  Ves.  sen.  208 ;  so  that  words  referring  to 
survivorship  will  not  readily  l>e  construed  as  importing  that  the  portion  is  to 
be  contingent  on  the  cbM  suryiying:  Wakefield  y.  Moffat,  10  App.  Ca.  422; 
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Ih  Knowlfi,  Nottage  v.  Buxton,  21  Ch.  D.  806 ;  and  the  rule  applies  to 
)K)rtion8  created  by  will  as  well  as  those  created  by  deed:  -Be  Knovdes^ 
NoWtge  V.  Buxton,  21  Ch,  D.  806;  Bt  Hamlet,  Stepheti  v.  Cunningham^ 
38  Ch.  D.  183 ;  39  Ch.  D.  426,  C.  A. ;  Jaduon  v.  Dover,  2  H.  &  M.  209 ;  and 
in  construing  powers  to  appoint  portions  charged  on  land  the  Court  leans  to 
the  like  construction  :  Henty  v.  Wrey,  21  Ch.  I).  332,  C.  A. ;  19  Ch.  D.  492; 
and  appointments  vesting  such  portions  in  infants  of  tender  years  are  viewed 
with  But^icion :  *S'.  C. 

It  has  been  held  that  tlie  whole  amount  may  be  raised  when  some  of  the 
portions  have  become  payable,  though  some  of  the  children  have  not  acquired 
vested  interests :  Gillibrand  v.  Goold,  5  Sim.  149 ;  Leech  v.  L.,  2  Dr.  &  War. 
668 ;  and  see  Knapp  \.  K,,  12  Eq.  238 ;  but  in  other  cases,  on  the  ground 
that  infants  are  entitled  to  the  security  of  the  land  until  their  portions  become 
payable,  and  that  it  is  inexpedient  to  raise  a  larger  sum  than  is  required  for 
portions  actually  due,  the  Court  has  refused  to  order  the  amount  of  portions 
not  actuallv  payable  to  be  raided:  Sheppard  v.  Wilson,  4  Ha.  392 ;  Wynier 
V.  Bold,  1  Sim.  &  Stu.  507 ;  and  see  on  this  question,  Dav.  Conv.  vol.  iii.  456. 

The  income  of  an  expectant  or  contingent  portion  under  a  will  or  settle- 
ment made  by  a  father  or  person  in  loco  parentis  may  be  applied  during 
minority  for  maintenance :  Knapp  v.  JT.,  12  Eq.  238,  Form  1,  mp,  p.  1730; 
Be  (tre<tvea*  SHiled  Estates,  (1900)  2  Ch.  683,  adopting  statement  in  liiwin  on 
Trusts  (10th  ed.),  pp.  472,  473,  to  the  effect  that  portions  provided  for  children, 
whether  payable  at  a  certain  age  or  not,  are  in  general  so  far  contingent  as 
to  sink  into  the  land,  where  the  children  do  not  live  to  want  them,  and  so 
far  vested  as  to  carry  with  them  such  rate  of  interest  or  allowance  as  the 
Court  deems  necessary  for  maintenance. 

The  costs  of  raising  portions  are  payable  from  the  estate,  and  not  out  of 
the  portions:  Michell  v.  M,,  4  Beav.  549;  and  see  Armstrong  v.  A,,  18  Eq. 
541 ;  but  the  trustee  of  a  term  cannot  charge  the  tenant  for  life  with  costs  of 
obtaining  a  transferee  of  the  mortgage  of  the  term:  Sewell  v.  Bishopp, 
62  L.  J.  Ch.  615. 

Portions  charged  on  land  in  general  carry  interest  at  4  p.  c.  in  England, 
and  5  p.  c.  in  Ireland,  from  the  time  when  the  capital  ought  to  be  raised : 
Young  v.  Water^rk,  13  Sim.  199;  15  L.  J.  Ch.  63;  Balfour  v.  Cooper^ 
23  Ch.  D.  472,  C.  A.  {q,  v.  as  to  the  right  of  the  donee  of  the  power  to  fix 
the  rate  of  interest). 

Provisions  for  raising  portions  "for  any  child  or  children  of  any  grantor, 
settlor,  or  devisor,  or  any  child,  &c.,  of  any  person  taking  any  interest  under 
any  such  convevance,  settlement,  or  devise,"  are  exempted  from  the  o{>eration 
of  the  Accumulations  Act,  1800  (39  &  40  G.  3,  c.  98),  in  effect  limiting  the 
period  of  accumulations  to  (1)  the  life  of  the  grantor;  (2)  twenty-one  years 
from  the  death  of  grantor  or  testator ;  or  (3)  minorities  of  persons  living  at 
his  death ;  or  (4)  wo  would  be  beneficiaries  if  of  full  age :  see  s.  2. 

A  direction  to  accumulate  beyond  the  period  limited  by  the  Thellusson  Act, 
and  then  to  divide  the  aggregate  fund  amongst  members  of  the  family,  is  not 
a  provision  for  raising  portions  within  this  exception :  Mathews  v.  Kehle,  3  Ch. 
691 ;  4  Eq.  467  ;  Eyre  v.  Marsden,  2  Kee.  564 ;  Edwards  v.  Tuck,  3  D.  M.  & 
G.  40;  WaU  v.  Wood,  2  Dr.  &  Sm.  56;  Be  Walker,  W.  v.  TT.,  54  L.  T.  792 ; 
and  for  the  construction  of  the  proviso,  see  Barrington  v.  Liddell,  2  D.  M.  & 
G.  480 ;  10  Ha.  429 ;  Beech  y.  St.  Vincent,  3  D.  &  S.  678 ;  and  cases  collected, 
Lewin,  Trusts,  92  et  seq, ;  Theobald,  534  et  seq» ;  Wats.  Comp.  6,  7. 

The  four  periods  specified  in  sect.  1  are  alternative  and  not  ciunulative : 
Jagger  v.  J.,  20  Ch.  D.  729;  Wilson  v.  W.,  1  Sim.  N.  S.  288;  and  see  Be 
Errington,  Errington-Turbrett  v.  E.,  76  L.  T.  616. 

Although  the  Act  of  1800  does  not  apply  to  Irish  estates,  the  rents  of  Irish 
propertv  when  severed  and  invested  -cannot  be  accumiilated  beyond  the 
period  nxed  by  the  Act :  Ellis  v.  Maxwell,  12  Beav.  104 ;  so  also  the  rents  of 
leaseholds  in  England  belonging  to  a  testator  domiciled  in  Ireland :  Freke  v. 
L,  Carberry,  16  Eq.  461  ;  and  see  Hey  wood  v.  H,  29  Beav.  9. 

The  Act  does  not  affect  the  application  of  the  doctrine  that  a  legatee  may 
put  an  end  to  an  accumulation  which  is  exclusively  for  his  own  benefit: 
Wharton  v.  Masterman,  (1895)  A.  C.  186,  H.  L.,  affirming  C.  A.  (1894)  2 
Oh.  184,  sub  nom.  Harbin  v.  Masterman, 

When  the  accumulation  directed  by  the  testator  has  been  arrested  by  the 
operation  of  the  Act  the  Bfoiplus  rents  or  income  accruing  during  the  period 
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for  which  the  accumulation  was  directed  will  devolve  on  the  heir-at-law  or 
next  of  kin  as  undisposed  of ;  and  the  enjoyment  of  the  person  entitled  in 
reversion  is  not  accelerated  bo  as  to  give  him  the  surplus  income  after  the 
legal  limit :  Weaiherall  v.  Tkornhurgh,  8  Ch.  D.  261 ;  Talhot  v.  Jevei^9,  20  Eq. 
255 ;  (J rem  v.  Gascot/ne,  4  D.  J.  &  S,  565 ;  Be  Travis,  Frost  v.  GreatoreXy 
(1900)  2  Ch.  541,  C.  A. ;  Lewin,  94. 

By  the  Accumulations  Act,  1892  (oo  &  56  V.  c.  58),  accumulations  of 
income  for  the  purchase  of  land  only  are  restricted  to  the  minorities  of 
beneficiaries.  The  word  **  land  "  is  not  confined  to  corporeal  hereditaments : 
lie  Clutterbuck,  (1901)  2  Ch.  285,  explaining  Be  Danson,  W.  N.  (95]  102. 

By  the  Judicature  Act,  1873,  s.  34,  proceedings  for  the  raising  of  portions, 
or  other  charges  on  land,  are  assignea  to  the  Chancery  Division  of  the  High 
Court ;  and  in  E.  S.  C.  App.  (A.),  Part  III.  s.  1,  a  form  of  indorsement  of 
olaim  for  this  proceeding  is  given. 


UOTCnPOT  CLAUSE. 

Whei-e  one  fund  was  settled  by  reference  to  another  fund  as  to  which  there 
was  a  hotchpot  clause,  it  was  held  that  the  two  funds  were  distinct  for  pur- 
poses of  hotchpot  so  that  childi'cn  could  share  in  the  one  without  having  to 
account  for  sums  appointed  to  them  out  of  the  other :  Be  M,  Bristol ^  E,  Grey 
V.  f/.,  (1897)  1  Ch.  946;  and  see  Be  North,  Meates  v.  Bishop,  IQ  L.  T.  186. 

In  applying  a  hotchpot  clause  a  reference  to  sums  which  a  father  has 
covenanted  to  **  give"  to  his  son  may  be  construed  as  including  sums  secured 
by  the  father's  covenant  for  the  benefit  of  the  son,  his  wife  and  children : 
Wheeler  v.  Humphreys,  (1898)  A.  0.  506,  H.  L.,  affirming  C.  A.,  (1897)  1  Ch. 
325,  sub  nom»  Be  Cosier, 

A  hotchpot  clause  contained  in  an  appointment  may  bo  valid  although  the 
effect  of  it  may  be  to  benefit  persons  wno  were  not  objects  of  the  power :  Be 
Buckley's  Trusts,  W.  N.  (93)  95. 

Life  interests  must  be  brought  into  hotchpot,  and  the  value  must  be 
calculated  not  by  reference  to  the  duration  of  the  interests,  but  by  an 
actuarial  valuation  of  them  when  they  first  took  effect,  e,g,,  at  the  death  of 
the  settlor:  Be  Heaihcote,  Trench  v.  //.,  W.  N.  (91)  10,  v.  sup.  p.  1512,  and 
Form  6,  p.  1733. 

For  form  of  schedule  to  order  bringing  advances  into  hotchpot,  v,  sup, 
p.  221. 


ADEMPTION  AND  SATISFACTION. 

The  doctrine  of  ademption  (where  the  will  precedes  the  settlement)  and 
satisfaction  (where  the  settlement  precedes  the  gift  or  legacy)  is  founded 
upon  the  leaning  of  the  Court  agamst  double  portions  in  the  endeavour  to 
secure  equality  of  division  between  younger  children,  and  that  no  child  shall 
be  imduly  favoured  to  the  prejudice  of  the  others ;  and  does  not  arise  in  the 
case  of  provisions  made  by  persons  neither-  parents  nor  standing  in  loc6 
parentis:  Montefiore  v.  Guedatla,  1  D.  F.  &  J.  93;  Cooper  v.  C,  8  Ch.  813; 
Et^.  Pye,  2  L.  C.  Eq.  366. 

The  rule  is  easier  of  application  where  the  will  precedes  the  settiement 
than  where  the  will,  from  being  subsequent  to  the  settlement,  raises  a 
question  of  testamentarv  intention :  Cooper  v.  Macdondld,  16  £q.  258 ; 
Chichester  v.  Coventry,  L.  K.  2  H.  L.  71. 

Ademption,'] — Legacies  given  by  a  father,  or  person  in  loco  parentis,  will, 
subject  to  certain  qualifications,  be  presumed  to  have  been  adeemed  {i.e., 
cancelled,  or  taken  out  of  the  will)  by  his  subsequent  gifts  or  provisions  for 
the  child :  Fowkes  v.  Pascoe,  10  Ch.  343 ;  E,  Durham  v.  Wimrton,  3  CI.  &  F. 
146 ;  Trimmer  v.  Bayne,  7  Ves.  515 ; 

— either  completely  or  pro  tanto,  as  the  provision  is  greater,  equal  to,  or 
less  than  the  legacy :  Pym  v.  Lockyer,  5  My.  &  Cr.  34 ;  Dawson  v.  />.,  4  Eq. 
604 ;  Nevin  v.  Drysdale,  lb.  517. 

The  presumption,  as  in  the  case  of  satisfaction,  applies  only  to  fathers,  or 
persons  who  haye  placed  themselves  in  loco  parentis,  not  in  the  case  of  a 
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stranger,  unless  the  subsequent  advance  is  preyed  to  be  for  the  very 
purpose  of  satisfying  the  legacy :  Exp,  Pye,  18  Yes.  190 ;  2  L.  C.  £q.  366 ; 
Trimmer  y.  Bayne^  sup. ;  and  not,  it  would  seem,  to  a  mother :  Rt 
Ashton^  Ingram  v.  Papitlon^  (1897)  2  Ch.  574  (reyersed  on  appeal  on  other 
grounds,  (1898)  1  Ch.  142,  C.  A.) ;  nor  to  grandparents,  from  the  mere  fact 
of  their  making  a  provision  for  their  grandchildlren :  Lyddon  v.  Ellison^  19 
Beav.  365 ;  and  see  WaUon  v.  TT.,  33  Beav.  574 ;  and  is  not  to  be  extended 
to  every  case  of  gift  made  after  the  will  to  members  of  a  family  whom  the 
testator  has  selected  as  his  residuary  le^tees :  Fowkes  v.  Pascoe,  10  Ch.  343. 
To  raise  the  presumption  of  ademption,  it  is  not  essential  that  the  sub- 
sequent gift  shall  have  been  made  upon  the  marriage  of  the  donee,  or  any 
other  special  occasion :  Leighion  v.  Z.,  18  Eq.  458. 

Formerly,  a  gift  of  residue  was  distinguished  from  a  legacy,  and  held  not 
to  be  adeemed  by  a  portion,  the  one  being  uncertain  in  amount,  the  olher 
ex  vi  termini  certain :  Famham  v.  Phillip9y  2  Atk.  215 ;  Freemantle  y.  BankeSf 
5  Ves.  79. 

But  it  is  now  settled  that  a  gift  of  a  share  of  residue  may  be  adeemed  bya 
portion,  and  conversely  that  a  g[Lft  of  residue  operates  as  a  satisfaction  of  an 
engagement  to  provide  a  portion :  Thynne  v.  E*  GiengaU,  2  H.  L.  C.  131 ; 
Dawson  v.  /).,  4  Eq.  504 ;  Montefiore  y.  Guedalla,  1  D.  F.  &  J.  93 ;  Stevenson 
v.  Masson,  17  Eq.  78. 

The  rule  that  a  bequest  of  a  share  of  residue  will  be  adeemed  by  a  sub- 
sequent advance,  and  that  such  advance  must  be  brought  into  hotchpot, 
applies  only  for  tibto  benefit  of  testator's  children  inter  se  ;  not  as  between  the 
children  and  other  residuary  legatees:  Meinertzhagen  y.  WalterSy  7  Ch.  670; 
Be  Stewart,  S.  v.  6'.,  29  W-  R-  275  ;  15  Ch.  D.  539. 

Though  a  gift  of  farming  stock  is  primd  fade  not  to  be  regarded  as  an 
advance,  yet  evidence  of  intention  is  admissible  to  prove  that  it  was  to  be 
taken  as  in  part  of  a  share  of  residue :  Re  Turner,  T.  v.  T.,  53  L.  T.  379 ; 
Grove  Y,  E.  of  Salisbury,  3  Bro.  C.  C.  425;  Kirk  v.  Eddowes,  3  Ha.  509. 

A  gift  of  his  business  by  a  father  to  his  son,  the  father  retaining  a  benefit, 
may  operate  as  an  ademption  pro  tanto  of  a  share  of  residue  given  to  the  son 
by  the  father's  will :  Be  Vickers,  V.  v.  V.,  37  Ch.  D.  525  (distin(,  ' 
Holmes  \.  H,,\  Bro.  C.  C.  535);  there  being  nothing  in  the  nature  of  sue! 
property  to  rebut  the  presumption  against  double  portions :  jSi.  C  ;  Bengough 
y.  Walker,  15  Ves.  507;  Be  Lawes,  20  Ch.  D.  81. 

The  advances  must  be  substantial ;  not  merely  small  payments  or  occasional 
gifts  :  WaUon  v.  W.,  33  Beav.  574 ;  Cooper  v.  C,  8  Ch.  813 ;  Peacodes  EstcOe, 
14  Eq.  236 ;  Bavenscroft  v.  JoneSy  4  D.  J,  &  S.  224 ;  32  Beav.  669 ;  Schofidd 
y.  Heap,  27  Beav.  93. 

Nor  will  a  legacy  to  a  daughter  be  adeemed  by  a  gift  of  money  to  her 
husband,  not  made  m  consequence  of  any  promise  oefore  marriage :  BowenS' 
troft  v.  Jones,  sup. 

So  also  a  gift  of  residue  to  a  daughter,  with  remainder  to  her  children, 
will  not  be  adeemed  by  a  payment  to  the  husband  absolutely  as  part  of  her 
marriage  portion :  Cooper  v.  Macdonald,  16  Eq.  258. 

And  the  presumption  may  be  rebutted  by  evidence  of  intention  on  the  part 
of  the  parent  to  confer  a  benefit  on  the  son  for  services  rendered ;  e.g.,  by 
working  as  partner  in  the  father's  business :  Be  Lacon,  L.  y.  Z.,  (1891)  2  Ch. 
482,  C.  A.  . 

A  gift  to  a  child,  even  by  a  father,  wiU  not  adeem  by  anticipation  a  legacy 
to  the  child  by  the  father  s  subsequent  will :  Taylor  v.  Cartwright,  14  Eq. 
167 ;  unless  there  be  a  contract  by  the  child,  or  stipulation  in  which  he  has 
acquiesced,  that  it  shall  have  that  efEect :  Upton  v.  Prince,  Ca.  temp.  Tal.  71 ; 
and  see  Smith  v.  Crabtree,  6  Ch.  D.  591. 

Satisfaction.! — ^When  a  parent  or  person  in  loco  parentis  has  engaged,  on 
the  marriage  of  a  child,  or  some  other  occasion,  to  make  a  provision  for  its 
benefit,  and  afterwaixls  provides  for  that  child  by  will,  the  presumption  arises 
that  the  ^t  by  will  is  intended  pro  tanto  as  a  satisfaction  for  extinguishment 
of  the  prior  engagement :  Ld.  Chichester  y.  Coventry,  L.  B.  2  H.  L.  71 ;  2D. 
J.  &  S.  336 ;  Z.  Thynne  y.  E,  GlengaU,  2  H.  L.  C.  131 ;  Lewin,  Trusts,  461 
et  seq.  ;  2  L.  C.  Eq.  366. 

Although  this  presumption  against  double  portions  does  not  exist  in  Scotch 
law  {Kippen  y.  Darby,  3  Macq.  H.  L.  203),  legacies  given  by  an  EngHsh  will 
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have  been  held  a  8aiiBfa43tion  of  portions  provided  by  a  Scotcb  maniage 
contract:  Campbells.  (7.,  1  Eq.  S83. 

^  The  following  circumstances  have  been  relied  on  as  rebutting  tbe  presump- 
tion of  satisfaction : — 

(a.)  A  direction  in  the  will  for  payment  of  debts:  Chichester  v.  Coventry ^ 
L.  R.  2  H,  L.  71 ;  2  D.  J.  &  8.  343;  Paget  v.  Qren/eU,  6  Eq.  7;  Glover  v. 
Hartcup^  34  Beav.  74 ;  though  it  seems  that  such  a  direction  is  not  per  se, 
sufficient :  Edmunds  y.  Low^  3  K.  &  J.  318 ;  and  the  fact  that  a  devise  was 
made,  "subject  to  charges  and  incumbrances,"  did  not  prevent  it  from 
operating  in  satisfaction  of  an  annuity  charged  by  a  previous  settlement : 
Montagu  v.  K  of  Sandtvich,  32  Ch.  D,  625,  0.  A. 

(b,)  Want  of  identity  in  the  amount  or  subject-matter  of  gift,  or  in  the 
nature  of  the  two  provisions :  Be  Tussaud,  26  W.  R.  874 ;  9  Ch.  D.  363 ; 
Colt  v.  Willard,  25  Beav.  568 ;  Smyth  v  Johmtcm,  31  L.  T.  876  ;  Eastwood  v. 
VinkSy  2  F.  Wms.  613 ;  e.^.,  a  difference  in  the  times  of  payment  of  two  anns : 
Be  Dowse,  D.  v.  Glass,  50  L.  J.  Ch.  285;  Re  Horlock,  (1895)  1  Ch.  516 ;  or  in 
the  persons  to  be  benefited  under  the  respective  instruments :  M*Carogher  v. 
Whteldon,  3  Eq.  326;  Smith  y,  8.,  S  Giff.  263;  and  see  Fairer  v.  Park, 
3  Ch.  D.  309,  313;  but  slight  differences  between  the  limitations  of  the 
will  and  of  the  settlement  (e,g.,  different  powers  of  investment,  different 
trustees,  and  variation  in  the  power  of  appointment :  see  Bomaine  v.  Onslow, 
24  W.  R.  899)  will  not,  if  the  two  provisions  are  substantially  of  the  same 
nature,  negative  the  general  rule:  Bussell  v.  St,  Auhyn,  2  Ch.  D.  398; 
Weall  v.  Bice,  2  Russ.  &  M.  251 ;  Thynne  v.  E.  Glenqall,  2  H.  L.  C.  131 ; 
Atkinson  v.  LitUewood,  18  Eq.  595 ;  Mayd  v.  Field,  3  Ch.  D.  587  ;  Bethell  y. 
Abraham,  lb,  590,  n. ;  and  a  gift  to  a  son  by  taking  him  into  partneiship 
may  be  a  satisfaction  of  a  previous  bond  by  the  father  in  his  favour :  Be 
Lawes,  L,  v.  L,,  20  Ch.  D.  81,  C.  A. ;  or  of  a  bequest  of  a  share  of  residue  by 
the  father's  will:  Be  Vickers,  V.  v.  F.,  37  Ch.  D.  525;  and  a  covenant  on  a 
Bon*s  marriage  to  pay  him  an  annuity  may  be  satisfied  by  a  subsequent  legacy 
given  by  the  father's  will :  Montagu  v.  E,  of  Sandwich,  32  Ch.  D.  525,  C.  A. 

(c.)  T?he  fact  that  the  two  documents  were  contemporaneous:  Uorlock  v. 
Wiggins,  W.  v.  H.,  39  Ch.  D.  142. 

And  in  t^e  case  of  a  debt,  as  distinguished  from  a  portion,  the  presumption 
of  satisfaction  is  more  easily  negatived :  Thynne  v.  E.  Glengall,  2  H.  L.  C. 
131 ;  and  see  Bennett  v.  Houldsivorth,  46  L.  J.  Ch.  646 ;  6  Ch.  D.  671. 

Parol  evidence  of  intention  is  admissible  to  rebut  the  presumption  against 
double  portions  both  in  the  case  of  a  deed  and  a  will :  Be  Ttwaud,  T,  v.  T., 
9  Ch.  D.  363. 

For  form  of  inquiry  as  to  advances  under  sect.  5  of  the  Statute  of  Distri* 
bution,  V,  sup,  p.  1472. 

ADYANCEMEKT. 

Sums  given  for  the  purpose  of  setting  up  a  child  in  a  profession  or  busi- 
ness {e,g,,  admission  fees  to  an  Inn  of  Court,  premiums  and  payments  on 
being  ajrtided  to  a  solr,  and  (before  1871)  the  money  paid  for  purchase  of  a 
commission  in  the  army),  or  given  on  his  marriage,  are  advances  by  portion 
within  tiie  meaning  of  ihe  Statute  of  Distribution  (22  &  23  Car.  2,  o.  10),  s.  5, 
and  must  be  accounted  for ;  but  mere  casual  payments,  made  at  odd  times 
without  the  definite  purpose  of  establishing  the  cluld  in  life,  are  not  advance- 
ments, even  though  necessa^  to  Tnainfftin  him  in  the  position  acquired  by  a 
previous  advancement :  see  Taylor  v.  T.,  20  Eq.  155 ;  Boyd  v.  B,,  4  Eq.  305  ; 
and  see  Be  Peacock,  14  Eq.  236;   Wats(m  v.  TV.,  33  Beav.  574. 

A  gift  to  a  child  by  annuity  charged  on  land  is  not  an  advance  by  portion 
within  the  Statute  of  Distribution :  Chantrdl  v.  C,  37  L.  T.  220. 

A  gift  by  a  father  to  enable  a  son  to  pay  a  debt  was,  on  the  death  of  the 
fatiier  intestate,  held  (dissenting from  Taylor  y.  T.)  to  be  an  ''advancement 
by  portion*'  within  sect.  5  of  the  Statute  of  Distribution:  Be  Bloddey, 
B.  v.  B.,  29  Ch.  D.  250. 

Annuities  paid  by  a  &ther  to  his  daughters  pursuant  to  his  covenant  in  a 
separation  deled  are  not  advancements,  but  allowances  in  the  nature  of  main- 
tenance :  Hatfield  v.  Minet,  8  Ch.  D.  136,  C.  A. 

Sums  transferred  by  a  parent  into  the  name  of  a  child  will,  in  the  absence 
of  rebutting  evidence,  be  piesumed  to  be  advancements,  and  not  to  create  a 
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reenlting  trust  for  the  transferor :  Sayre  y.  Hughei,  5  Eq.  376 ;  Eepworth  v. 
H,t  11  Eq,  10;  Fowkea  v.  Pascoe^  10  Ch.  343;  and  this  presomption  is  not 
limited  to  the  case  of  father  and  son,  but  anses  in  the  case  of  grand&ther 
and  grandchild,  mother  and  child  or  son-in-law,  aunt  and  nephew,  and  ille- 
gitimate children  of  the  person  making  the  advance,  though  not,  it  seems, 
as  in  the  case  of  double  portions,  whenever  the  person  advancing  the  money 
has  phu^ed  himself  m  loco  parentis:  see  Tucker  v.  BurroWy  2  H.  &  M.  51 5» 
526;  BaUtone  v.  Salter,  10  Ch.  431;  19  Eq.  250;  Dyer  v.  D.,  2  Cox,  95; 
1  Watk.  Cop.  221;  2  L.  C.  Eq.  803;  Lewin,  Trusts,  189,  190;  but  see 
Bennet  v.  B.,  10  Ch.  D.  474  (following  Re  De  Vieme,  2  D.  J.  &  S.  17),  that  in 
the  case  of  a  mother  the  same  presumption  as  in  the  case  of  a  faUier  does  not 
exist. 

In  a  settlement  made  by  will  a  power  of  advancing  the  capital  of  a  fund 
given  for  the  **  benefit  and  advancement  in  the  world"  of  a  person  entitled 
to  the  income  for  life  was  interpreted  to  mean  any  purpose  coming  within 
the  term  "  benefit"  :  Re  BriUlehank,  Coatesy.  J5.,  30  W.  E.  99. 

Where  a  father  paid  a  sum  to  assist  his  son  in  purchasing  a  business, 
and  joined  with  him  in  giving  a  promissory  note  to  secure  the  balance,  the 
case  was  held  not  one  of  advancement,  but  merely  of  suretyship :  Re  Whiter 
Jiouae,  W,  V.  Edwarde,  37  Ch.  D.  683. 

Under  a  power  to  trustees  to  apply  a  fund  in  or  towards  the  preferment  or 
advancement  of  A.  (an  adult),  or  otiierwise  for  his  benefit,  an  application  of 
the  fund  in  payment  of  A.'s  debts  has  been  sanctioned :  Lotother  v.  BetUinck, 
19  Eq.  166 ;  and  see  Roper-Curzoii  v.  R.y  11  Eq.  452 ; 

—  and  under  a  similar  power  money  has  been  applied  in  establishing  a 
married  daughter  in  business  on  a  covenant  by  the  husband  that  the  business 
Khali  be  her  separate  property:  Talbot  v.  Marshfieldy  3  Ch.  622  (reversing 
S.  C,  4  Eg.  661); 

—  and  in  establishing  a  daughter's  husband  in  business  on  his  giving 
security  for  restoring  the  fund:  Kerahaw^s  Trusts,  6  Eq.  322;  but  not  in 
paying  the  debts  of  a  daughter's  husband :  Talbot  t.  Marshfield,  sup. ;  and 
see  Molyneux  v.  Fletcher,  (1898)  1  Q.  B.  648 ; 

—  or  part  of  the  trust  funds  may  be  paid  to  a  daughter  on  her  marriage : 
Lloyd  V.  Cocker,  27  Beav.  645. 

A  power  under  a  will  to  ex])end  money  "  for  making  a  further  provision 
for  the  advancement  of  A.,"  in  purchasmg  a  commission  or  obtaming  his 
promotion  in  the  army,  has  been  distingui^ed  from  a  similar  direction  in  a 
settlement ;  the  purpose  having  in  both  cases  failed  by  the  subsequent  aboli- 
tion of  purchase  in  the  army.  Under  the  will,  A.  was  held  entitied  to  the 
money  absolutely:  Palmer  v.  Flower,  13  Eq.  251 ;  under  the  settlement,  the 
gift  for  his  benefit  failed  entirely :  Re  Ward,  7  Ch.  727 ;  and  see  Re  De 
Crespigny,  De  C.  v.  DeC\,  W.  N.  (86)  24 ;  Simpson  on  Infants,  328,  329,  and 
cases  there  cited,  showing  that  the  distinction  is  to  be  drawn  between  cases 
where  there  is  a  discretion  to  apply  money  in  a  particular  mode,  which  f&Usy 
and  those  where  the  gift  is  for  the  benefit  of  the  legatee,  and  tiie  discretion 
is  merely  as  to  the  mode  of  its  application. 

Where  the  power  of  advancement  has  been  improperly  exercised,  and  the 
money  lost,  the  trustee  will  be  held  responsible :  Simpson  v.  Brown,  13  W.  E. 
312 ;  11  L.  T.  593 ;  e.g.,  where  the  advancement  was  made  with  knowledge 
that  the  money  would  be  used  to  pay  a  debt  due  from  the  husband  of  me 
c.  q,tto  one  of  the  trustees :  Molyneux  v.  Fletcher,  (1898)  1  Q.  B.  648. 

The  Court  has  power  to  consent,  on  behalf  of  a  lunatic  husband,  to  the 
exercise  of  a  power  of  advancement  exerciseable  by  trustees  with  consent  of 
husband  and  wife :  Re  Nevill,  31  Ch,  D.  161,  C.  A. ;  and  see  the  Lunacy  Act, 
1890,  ss.  120,  128. 

An  advancement  to  be  made  with  consent  of  the  tenant  for  life  could  not 
be  made  after  the  tenant  for  life  had  mortgaged  his  life  interest,  as  he  had 
thereby  lost  his  power  to  consent :  Nottidge  v.  Green,  33  L.  T.  220. 

And  where  the  tenant  for  life  was  bankrupt,  the  power  could  only  be 
exercised  with  the  consent  of  his  trustee  in  bankruptcy,  acting  under  the 
dii'ections  of  the  Court  in  the  bankruptcy :  Re  Cooper,  C.  v.  Slight,  27  Ch.  D.  265. 

Where  the  settlement  provides  that  an  advancement  by  the  parent  in  his 
lifetime  shall  be  considered  in  part  or  full  satisfaction  of  the  portion,  a 
gift  of  a  share  of  residue  by  the  parent  is  not  an  advancement  withm  the 
provision:  Cooper  y.  (7,,  8  Oh.  813;  nor  is  a  share  of  a  parent's  property 
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under  his  intestacy  a  eatisfaotion  of  a  portion:  Ttoisden  v.  T,,  9  Yes. 
413. 

SemhJe,  a  power  to  make  an  advance  out  of  a  ** presumptive"  bhare 
cannot  be  exercised  after  the  share  has  become  vested :  Molymux  v.  Fletcher, 
sup,,  per  Kennedy,  J. 

Subsequent  letters  will  not  control  a  direction  by  will  that  Rums  advanced 
to  sons  are  to  be  brought  into  hotchpot :  Smith  v.  Conder^  9  Ch.  D.  170. 

As  to  bringing  advances  into  hotchpot,  v,  sup,  pp.  1511, 1512. 

A  direction  by  a  will  that  an  advance  shall  be  charged  against  a  legatee 
may  be  effectual,  though  the  amount  of  the  advance  is  erroneously  stated : 
He  Aird,  A.  Y.  Qu,xck,  12  Ch.  D.  291. 


(in.)  EXECUTION  OF  FOWEBS. 

1.  Defect  in  Execution  of  Power  supplied. 

Declare  that  the  second  codicil  to  the  will  of  A.,  dated  &c.  {before 
1  V,  c,  26),  in  the  pleadings  mentioned,  is,  notwithstanding  the  defect 
in  the  execution  thereof,  a  valid  execution  of  the  power  of  appointment 
in  favour  of  his  children  by  Q.,  his  wife,  given  to  him  bj  the  will  of 
the  testator  W. ;  and  that  under  such  codicil  the  Pit,  as  the  exor  of 
Harriet  M.,  in  the  said  codicil  named,  is  entitled  to  one-third  part  of 
the  £^  in  the  pleadings  mentioned,  and  to  the  interest  on  such  one- 
third  part  which  has  accrued  since  the  death  of  the  said  Harriet  M., 
subject  to  the  payment  thereout  of  one-third  part  of  the  costs  herein- 
after directed ;  And  Declare  that,  according  to  the  true  construction  of 
the  said  codicil,  a  joint  tenancy  was  created  between  G.,  J.,  and  M.,  in 
the  said  codicil  named ;  And  that  the  Def  ts,  the  exors  of  the  will  of 
the  said  J.,  who  survived  the  said  G.  and  M.,  are  entitled  to  the  re- 
maining two-third  parts  which  have  accrued  since  the  death  of  the 
said  Harriet  M.,  subject  to  the  payment  thereout  of  two-third  parts  of 
the  said  costs. — Directions  for  taxation  and  payment  of  costs  in  the 
above  proportions. — Morse  v.  Martin^  M.  E.,  28  Feb.  1866,  B.  518 ;  34 
Beav.  500. 

For  declaration  that  the  will  of  B.  was,  notwithstanding  the  defect  in  the 
execution  thereof,  a  valid  execution  of  the  power  of  appointment  given  to 
her  by  the  will  of  A.,  and  that  under  such  will  of  B.  her  daughters,  the  Defts 
&C.J  were  entitled  absolutely  to  the  fund  in  Court,  see  Lucetia  v.  Barnewall, 
M.  E.,  26  April,  1842,  B.  847 ;  ;S'.  (7.,  6  Beav.  249. 

For  order  giving  effect,  as  an  execution  of  a  power  under  marriage  articles, 
to  a  will  not  expressly  referring  to  the  articles,  but  purporting  to  be  in  exer- 
cise of  a  power  of  appointment  generally,  so  as  to  make  tne  appointment 
conformable  to  the  terms  of  the  articles,  see  Bruce  v.  B,^  M.  E.,  17  Jan.  1871, 
A.  107;  S,  C,  11  Eq.  371. 


2.  Defective  Execution,  by  Document  not  sealed  and  delivered,  of  a 
Power  to  appoint  by  an  Instrument  to  be  sealed  and  delivered, 
Sfc,  aided, 

Deolabe  that  the  document  in  the  pleadings  mentioned,  dated  &c., 
and  signed  by  M.  K.  {donee  of  the  power)y  operated  as  an  efEectual 
appointment   under   the   indenture,    dated    &o.,    iu   the   pleadings 
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mentioned,  of  the  property  of  M.  K.  comprised  in  that  indenture,  but 
that  it  did  not  pass  the  money  deposited  by  (M.  K.)  the  intestate  in 
the  iron  safe,  as  in  the  pleading^  mentioned ;  Let  the  following  &c. — 
Usual  inquiries,  accounts,  and  directions  for  the  admon  of  the  intestate 
M.  E/s  personal  estate. — Kennard  y,  A*.,  M.  E.,  16  July,  1872,  A. 
2169 ;  affirmed,  L.  JJ.,  12  Dec.  1872,  A.  3108;  S.  C,  8  Ch.  227. 

For  declaration  that  a  contract  to  sell  to  a  railway  co.  by  the  donee  of  a 
general  power  of  appointment,  who  died  before  execution  of  the  conveyance, 
operated  as  an  execution  of  the  power  in  equity,  see  Re  Dyke^a  Estate,  M.  B., 
9  March,  1869,  A.  703 ;  7  Eq.  337. 


3.  Appointment  set  aside  as  a  Fraud  on  Power. 

Declare,  without  prejudice  to  any  question  as  to  any  further  exer- 
cise of  the  power  of  appointment  contained  in  the  indenture  of  settle- 
ment dated  &c.  in  the  pleadings  mentioned,  that  the  two  appointments 
in  the  pleadings  mentioned,  both  dated  &c.,  the  one  being  of  the 
annuity  of  £ — ,  created  by  the  indenture  dated  &c.  in  the  pleadings 
mentioned,  and  the  other  being  of  the  dividends,  interest,  and  annual 
produce  of  the  capital  trust  moneys,  stocks,  funds,  and  securities  for 
the  time  being  subject  to  the  trusts  of  the  said  indenture  of  settlement, 
dated  &c.,  are  void ;  And  that  the  Pit  and  the  Deft  B.  are  entitled  in 
equal  shares  to  the  said  annuity  of  £ — ,  and  to  the  dividends,  interest, 
and  annual  produce  of  the  said  capital  trust  moneys,  stocks,  funds, 
and  securities  from  the  said  —  day  of  — ,  1864 ;  And  it  appearing  that 
the  whole  of  the  said  annuity  and  of  the  said  dividends,  interest,  and 
annual  produce  has  been  paid  to  the  said  Deft  B.  since  the  —  day  of 
— ,  1864,  and  that  one  moiety  thereof  has  been  invested  by  her.  Let  an 
account  be  taken  of  the  moneys  so  paid  and  of  the  income  produced 
by  the  investment  of  one  moiety. — Directions  for  payment  by  Deft 
B.,  within  one  month  after  the  certificate,  to  Pit. — Topham  v.  Duke  of 
Portland^  V.-C.  J.,  7  June,  1869,  B.  1579  ;  S.  C,  on  appeal,  5  Ch.  40. 


4.  Declaration  that  Married  Woman  absolutely  entitled  on 

releasing  Power, 

Declare  that  upon  the  true  construction  of  the  testator's  will,  and 
in  the  events  which  have  happened,  each  of  the  Pits  J.  S.  T.  and 
E.  M.  S.  will,  on  releasing  their  power  of  appointment  under  the 
said  will  and  accepting  a  conveyance  of  the  equity  of  redemption  of 
the  testator's  freehold  property  situate  at  &c.,  be  respectively  absolutely 
entitled  to  a  moiety  of  the  testator's  residuary  estate  and  the  estate, 
stocks,  funds,  securities  and  property  representing  the  same. — See 
Re  Davenport,  Turner  V.  King,  Kekewich,  J.,  15  Dec.  1894;  A.  01059; 
(1895)  1  Ch.  361. 
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5.  Declaration  as  to  Suecesaion  Duty — Appointment  of  Stock  sufficient 

to  raise  a  "  Nctt "  Sum — Fi^eefrom  Duty, 

Upon  motion  &c.,  by  counsel  for  the  Pit  by  way  of  appeal  from  tbe 
judgment  dated  &c.,  And  upon  hearing  &c.,  And  upon  reading  &c.) 
Vary  the  said  judgment  by  omitting  therefrom  the  declaration  therein 
contained  (which  is  set  forth  in  the  Schedule  hereto),  and  in  lieu 
thereof  Declare  that  the  duty  on  the  sums  of  £ — ,  £ — ,  and  £ —  {the 
'^  nett "  sums  appointed)  in  the  said  judgment  mentioned  and  also  the 
brokerage  and  other  costs  of  raising  the  said  sums  are  to  be  paid  out 
of  the  residue  appointed  by  E.  A.  S.,  widow  in  favour  of  H.  E.  S.,  in 
which  the  Defts  The  B.  H.  Ld.,  claim  to  be  interested. 

SCHEDULE. 

Declabe  that  the  sums  of  £ — ,  £ — ,  and  £ —  in  the  summons  men- 
tioned are  not  free  from  duty,  but  that  duty  on  the  said  sums  is  payable 
thereout,  but  that  brokerage  and  other  costs  of  raising  such  sums  are 
not  payable  out  of  the  said  sums,  but  out  of  the  remaining  trust  funds 
subject  to  the  said  settlement. 

See  Re  Saunders^  S.  v.  Oore^  0.  A.,  18  Not.  1897,  B,  4166  ;  (1898) 
1  Ch.  17,  0.  A. 


6.  Declaration  as  to  Limitation  failing  for  want  of  Words  of 

Inheritance, 

This  special  case  stated  &c.  [Form  1,  p.  365,  Vol.  I.],  Declare 
that  the  appointment  purported  to  be  made  by  the  deed  poll  dated  &c., 
in  the  special  case  mentioned,  ''  To  the  use  of  the  said  J.  D.  S.  the 
younger,  W.  H.  S.  and  M.  E.  S.,  and  all  other  the  child  and  children 
of  the  said  J.  D.  S.  the  elder,  who  shall  happen  to  be  living  at  the 
decease  of  the  survivor  of  the  said  D.  S.  and  A.  S.  and  to  the  heirs 
and  assigns  of  such  of  them  as  shall  attain  the  age  of  twenty-five 
years  equally  as  tenants  in  common  and  not  as  joint  tenants,"  was  not 
wholly  invalid,  but  that  the  same  was  to  the  extent  next  hereinafter 
appearing  a  valid  appointment  and  operated  to  create  estates  in  the 
property  the  subject  of  this  action  in  the  following  manner,  that  is  to 
say :  in  J.  D.  S.  the  younger,  W.  H.  S.,  the  Defts  M.  E.  D.,  A.  P.  H., 
L.  J.  W.,  F.  J.  S.,  and  the  Deft  E.  E.  H.  as  tenants  in  common  during 
their  respective  lives,  with  remainder  as  to  one  undivided  seventh 
share  to  each  of  them,  the  said  J.  D.  S.  the  younger,  the  said  W.  H.  S. 
and  the  Deft  M.  E.  D.  in  fee  simple,  and  as  to  the  remaining  four 
undivided  seventh  shares  to  the  said  J.  D.  S.  the  younger,  the  said 
W.  H.  S.,  and  the  Deft  M.  E.  D.  as  tenants  in  common  in  fee  simple 
in  equal  thirds,  and  that  subject  to  the  several  mortgages  or  incum- 
brances affecting  the  respective  shares  or  interests  hereinafter  men- 
tioned, each  of  them  the  Deft  E.  S.  as  devisee  under  the  said  J.  D.  S. 
the  younger,  the  Deft  F.  E.  S.  as  devisee  under  the  said  W.  H.  S.,  and 
the  Deft  M,  E.  D.  is  now  entitled  in  fee  simple  in  possession  to  one 
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equal  seTenth  share  and  one  equal  third  ahare  of  another  equal  seventh 
share  in  the  said  property ;  and  that  each  of  them  the  Defts  A.  P.  H., 
L.  J.  W.  and  R  E.  H.  is  now  entitled  in  possession  for  her  life  to  one 
equal  seventh  share  in  the  said  property ;  and  that  the  Defts  E.  S., 
F.  E.  S.  and  M.  E.  D.  are  entitled  as  tenants  in  common  in  fee  simple 
in  equal  thirds  to  the  said  three  last-mentioned  seventh  shares  in 
remainder  expectant  upon  the  deaths  of  the  Defts  A.  P.  H.,  L.  J.  W. 
and  E.  £.  H.  respectively,  and  that  the  Pit  takes  no  interest  in  the 
said  property  under  the  said  deed  poU  or  the  deeds  dated  &e.,  re- 
spectively in  the  special  case  mentioned;  And  this  Court  being  of 
opinion  that,  having  regard  to  the  foregoing  declaration,  questions 
three  and  four  submitted  do  not  require  to  be  decided ;  And  all  parties 
by  their  counsel  so  desiring,  stay  all  further  proceedings. — See  Symes 
V.  1^.,  North,  J.,  21  Dec.  1895,  B.  4347 ;  (1896)  1  Ch.  272. 

For  the  case  on  former  occasions,  involving  the  same  quesition,  see  31 
Beav.  525;  1  D.  J,  &  S.  517;  11  H.  L.  C.  32, 


NOTES. 

ExiinguMment  of  2^ower.'\ — ^A  power  in  a  tenant  for  life  to  sell  or  consent 
to  a  Nile,  or  to  gi*ant  leases,  is  not  cxtin&:uiBhed  by  his  bankruptcy,  or  by  the 
ahenation  of  h&  life  estate,  and  may  still  be  exercised  with  the  assent  of  the 
asteignees  or  alienee:  Alexander  v.  MiilSt  6  Gi.  124;  IIMsworth  v.  Googe, 
29  ficav.  Ill;  Ei&dale  v.  JIammerstey,  31  Beav.  255;  Simpson  v.  Biithurd, 
5  Ch.  193;  Earl  of  Lmisdale  v.  Craw/urd,  (1900)  2  Ch.  687 ;  without  which 
a  title  cannot  be  made :  Be  BedingfiM  and  Herring,  (1893)  2  Ch.  332 ;  nor  is 
a  power  of  ^ale  and  exchange  barred  by  a  disentailing  deed :  Hill  v.  Fritchardy 
Kay,  394  ;  lie  Wright  and  Marshall,  28  Ch.  D.  93. 

And  a  power  of  advancement  may  be  exercised  with  the  consent  of  the 
trustee  in  bankruptcv  acting  under  the  direction  of  the  Court:  Be  Cooper, 
t\  V.  alight,  27  Ch.  I).  565. 

In  Ilardaker  v.  Moor  house,  26  Ch.  D.  417,  it  was  held  that  a  power  of 
appointing  new  trustees  could  be  exercised  by  the  donee  after  assigning  his 
interest  without  the  assignee's  concurrence ;  but  see  Lewin,  790 ;  Sugd.  Pow. 
65,  895;  Farwell,  Pow.  15;  Be  Bedingfield  and  IlerHng,  (1893)2  Ch.  332, 
where  it  was  held  that  a  good  title,  under  a  trust  for  sale  with  consent  of 
tenant  for  life,  could  not  be  made  unless  the  consent  of  his  incumbrancers 
and  trustee  in  bankruptcy  was  obtained,  as  well  as  that  of  himself. 

A  power  of  sale  is  not  extinguished  tmtil  all  the  trusts  of  the  settlement 
have  been  exhausted,  and  the  ( state  vests  absolutely :  see  Brourtt^s  Settlemtnf, 
10  Eq.  349 ;  Tait  v.  Swinstead,  26  Beav.  525. 

And  although  all  the  beneficiaries  are  sui  juris  the  power  may  still  be 
exerciseable  ii  an  intention  to  that  effect  appears,  and  no  rule  against 
perpetuities  is  infringed :  Be  Cotto7i*a  Trustees  and  School  Board  for  London, 
19  Ch.  D.  624 ;  and  so  in  case  of  a  trust  for  sale,  unless  all  agree  to  take  as 
realhr :  Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A. ;  Be  Tweedie  and  Miles,  27 
Ch.  I).  315 ;  and  a  power  of  sale  given  for  the  purposes  of  division  may  be 
exorcised  within  a  reasonable  time  after  the  death  of  the  tenant  for  life, 
though  the  limitations  have  become  absolute  in  persons  sui  juris :  Peters  v. 
Ltices  and  East  Grinstead  By,  Co.,  18  Ch.  D.  429,  C.  A.  (but  see  S.  C, 
16  Ch.  D.  703);  and  see  Be  Dyson  and  FowJce,  (1896)  2  Ch.  720;  Be  Lord 
Sudeley  and  Baines,  (1894)  1  Ch.  33-1 ;  and  Lewin,  720. 

A  power  of  leasing  vested  in  a  tenant  for  life  being  a  power  of  management, 
the  Court  will  not  readily  adopt  a  construction  which  would  make  the  donee 
lose  the  power  on  alienation :  Earl  of  Lonsdale  v.  Crawfurd,  (1900)  2  Ch.  687 ; 
and  words  referring  to  **  possession  "by  the  donee  will  be  construed  rather  as 
referring  to  the  ppssession  of  successive  takers  than  to  unincumbered  bene* 
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ficial  enjoyment :  S,  C. ;  Long  v.  Rankin^  Sugd.  on  Powers,  8tli  ed.  App.  895. 
As  to  powers  and  appointments  thereunder  being  void  for  remoteness,  v.  8up» 
pp.  1607,  1608;  Lewin,  104. 

Fraud  on  Power, 2^ A.  person  having  a  power  must  execute  it  hondfide  for 
the  end  designed;  otherwise  it  is  corrupt  and  void:  Ahyn  v.  Belchiery  2  L.  C. 
Eq.  308. 

Collateral  advantag^es  to  persons  not  objects  of  the  power,  or  an  attempt 
to  exceed  the  limitations  of  the  power  by  benefiting  one  of  the  objects,  or 
the  appointor,  to  the  exclusion,  or  at  the  cost,  of  the  other,  will  render  an 
appointment  invalid:  Topham  v.  Duke  of  Portland^  5  Ch.  40;  1  D.  J.  &  S. 
617 ;  1 1  H.  L.  0.  32 ;  Marsden's  Trust,  4  Drew.  594 ;  WelMey  v.  E,  Morning- 
ton,  2  K.  &  J.  143 ;  D'Ahhadie  v.  Bizoin,  I.  B.  5  Eq.  205. 

Thus,  an  appointment  of  a  jointure  upon  a  corrupt  bargain  with  the  join- 
tress to  provide  thereout  for  a  stranger,  the  appomtor  having  no  intention 
of  benenting  the  jointress,  was  void  altogether,  and  not  merely  i>ro  tanto: 
Wkelan  v.  Palmer,  39  Ch.  D.  648 ;  and  so  an  appointment  to  children  on 
condition  that  they  should  purchase  the  appointor's  life  interest  out  of  the' 
appointed  fund:  Duggan  v.  A,  7  L.  R.  Ir.  152. 

But  an  appointment  is  not  necessarily  void  because  the  appointor  has, 
without  corrupt  or  fraudulent  intent,  reserved  to  himself  a  remote  con- 
tingent interest:  Cooper  v.  C,  6  Ch.  203;  Itoach  v.  Trood,  3  Ch.  D.  429; 
Askham  v.  Barker,  17  Beav.  37 ;  provided  the  whole  intent  and  reason  of  the 
transaction  was  not  the  obtaining  an  exclusive  advantage  to  himself :  Iluiah'a 
Charity,  10  Eq.  6 ;  and  see  Bruce  v.  J?.,  11  Eq.  371,  where  efiPect  was  given 
to  a  will  as  an  execution  of  a  power  of  appointment  by  deed,  limiting  the 
appointment  to  the  objects  and  extent  sanctioned  by  the  deed  containing  the 
power :  Pares  v.  P,,  33  L.  J.  Ch.  215  ;  10  Jur.  N.  S.  90;  12  W.  B.  237. 

And  though  appointments  vesting  portions  in  children  of  tender  years,  who 
die  soon  after,  are  viewed  with  suspicion,  yet  there  must  be  some  evidence 
of  improper  motive  or  object  to  induce  the  Court  to  set  such  an  appointment 
aside  or  treat  it  as  invalid :  Henty  v.  Wrey,  21  Ch.  D.  332,  359,  C.  A. ;  19 
Ch.  D.  492 ;  and  a  power  to  charge  estates  with  a  sum  for  interest  on  the  ex- 
pectant portions  oi  the  appointor's  children  may  be  validly  exercised  by  an 
appointment  of  interest  in  favour  of  the  children  to  be  made  payable  to  him 
as  their  guardian  notwithstanding  that  he  has  means  to  support  them :  he 
De  Hoghton,  Be  II.  v.  Be  IL,  (1896)  2  Ch.  385. 

So  also  an  appointment  to  persons  not  objects,  in  conjunction  with,  or  in 
succession  to,  persons  who  are  objects  of  the  power,  is  not  of  itself  sufficient 
to  invalidate  the  appointment  (see  Roach  v.  Troo<l,  3  Ch.  D.  429,  440), 
which  may  be  rectined  if  it  has  been  made  in  error  {Daniel  v.  Arkwright,  2 
H.  &  M.  95),  or  if  the  invalid  appointment  (to  stranQ;ers)  is  separable  from 
the  valid  appointment  (to  objects  of  the  power),  in  which  case  the  appoint- 
ment will  DO  good  to  the  extent  warranted  by  the  terms  of  the  power 
i  Alexander  y.  A.,  2  Vez.  640;  Roirley  v.  R,,  Kay,  242;  Re  Farncombe,  47 
J.  J.  Ch.  328 ;  Viant  v.  Camper,  76  Ij.  T.  768) ;  provided  there  has  been  no 
firaud  on  the  power  (Agassiz  v.  Squire,  18  Beav.  431),  or  bargain  or  prior 
understanding  by  wnich  interests  under  the  appointment  are  reserved, 
directly  or  indirectly,  to  strangers  (Birley  v.  B.,  25  Beav.  299;  Pri/or  v.  P., 
2  D.  J.  &  S.  205  ;  11  W.  B.  873 ;  12  76.  780 ;  Whelan  v.  Palmer,  39  Ch.  D. 
648  ;  Re  Crawshay,  C.  v.  C,  43  Ch.  D.  615),  and  provided  the  whole  tran- 
saction can  be  regarded  as  first  an  appointment  to,  and  then  a  settlement  by, 
an  object  of  the  power :  see  White  v.  St,  Barhe,  1 V.  &  B.  399 ;  Fitzroy  v.  D, 
of  Richmond,  27  Beav.  190;  Pryor  v.  P,,  sup.;  Coffin  y.  Cooper,  2  Dr.  &  S. 
365 ;  Re  Crawshay,  C,  v.  C.,  43  Ch.  D.  615. 

Nor,  under  a  non-exclusive  power,  is  an  appointment  to  the  objects  with  an 
ultimate  gift  over  to  the  survivor  invalid :  Me  Capon*s  Trusts,  10  Ch.  D.  484. 

An  appointment  by  will  is  not  necessarily  void  because  the  appointor  has 
entered  mto  a  bond  to  make  such  appointment :  Palmer  v.  Locke,  15  Ch.  D. 
294,  0.  A.  (and  whether  such  a  bond  ean  have  validity,  quoere :  S.  C.) ;  and 
the  mere  existence  of  an  antecedent  contract  between  appointor  and 
appointee  for  a  re-settlement  conferring  benefits  on  a  stranger  will  not 
invalidate  the  appointment,  unless  such  coDtract  was  the  reason  inducing  it : 
Re  Turner's  Settled  EstaUs,  28  Ch.  D.  205,  C.  A. 

And  an  appointment  under  a  general  testamentary  power,  coupled  with  a 
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ooyenant  not  to  revoke  the  wOl,  was  upheld :  Bohinwn  v.  Ommanty^  21  Ch. 
D.  780. 

A  will  beinff  an  ambulatory  instrument,  an  appointment  by  will  may 
become  fraudulent  and  void  by  reason  of  a  subsequent  improper  bargain 
involving  a  threat  to  revoke  the  will  if  the  bargain  is  not  earned  out :  Be 
Kirwan'a  TrusU,  25  Ch.  D.  373. 

Although  any  {)er8onal  benefit  to  the  donee  is  a  fraud  on  the  power,  the 
onus  of  proof  lies  on  the  person  impeaching  the  transaction :  Askham  v. 
Barker,  17  Beav.  37. 

If,  however,  after  an  appointment  has  been  set  aside  as  fraudulent,  a  new 
appointment  is  made  to  the  same  person,  the  onus  of  proving  that  sndi 
new  appointment  is  valid,  and  not  tainted  witii  the  same  fraudulent 
purpose,  lies  on  the  appointee:  Topham  v.  D.  of  Portland^  6  Ch.  40; 
UtUchws  V.  //.,  I.  B.  10  £q.  453 ;  and  see  Humphrey  v.  OlveTy  5  Jur.  N.  S. 
946 ;  7  W.  B.  334  ;  28  L.  J.  Ch.  400. 

In  the  absence  of  illegal  purpose  or  improper  motive,  an  appointment 
otherwise  valid  may  be  upnela  by  rejecting  an  invalid  addition,  or  a  condition 
which  is  not  warranted  by  the  power,  e.g.,  a  restraint  on  anticipation :  Fry 
V.  Capper,  Kay,  163 ;  Teague'8  Settlement^  10  Eq.  664 ;  Cunyngkam*s  Settle' 
metit,  11  Eq.  324;  WaU  v.  Creyke,  3  Sm.  &  G.  362;  Whitby  y.  Mitchell,  42 
Ch.  D.  494 ;  secus,  eemhle,  where  the  condition  being  the  sole  motive  for  the 
appointment  cannot  be  severed  from  it :  Re  Perkins,  P,  v.  Bagot,  (1893)  1  Ch. 
283 ;  and  a  limitation  over  on  a  contingency  or  act  to  be  done  by  tJie  ap- 
pointee is  good :  Stroud  v.  Norman,  Kay,  213 ;  and  see  Carver  t.  Richards, 
1  D.  F.  &  J.  548,  566 ;  27  Beav.  488 ;  Morgan  v.  Oronow,  16  Eq.  1. 

Where  a  c.  g.  t,  by  means  of  a  fraudulent  appointment  received  the  sur- 
render value  of  a  policy  belonging  to  the  trust,  his  estate  was  liable  not 
merely  for  the  sum  so  received,  but  for  the  sum  which  would  have  been 
received  if  the  policy  had  been  kept  on  foot :  Be  Deane,  Bridger  v.  D,,  42  Ch. 
D.  9,  C.  A. 

B"Jta8€  of  Power,"] — ^By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41)» 
8.  52,  a  person  to  whom  any  power,  wnether  coupled  with  an  interest  or  not, 
is  given  may  bj  deed  release  or  contract  not  to  exercise  the  power,  whether 
created  by  an  mstrument  coming  into  operation  before  or  after  the  Act  But 
this  does  not  apply  to  the  case  of  a  trustee  who  has  a  power  coupled  with 
a  duty:  Be  Eyre,  E,  v.  E,,  49  L.  T.  259  ;  and  see  Saul  v.  Pattineon,  65 L.  J". 
Ch.  831 ;  64  L.  T.  670 ;  34  W.  B.  562 ;  Oceajiic  Steam  Navigation  v.  Suiher- 
herry,  16  Ch.  D.  30,  C.  A.  By  virtue  of  this  enactment  a  married  woman 
may  now  by  deed  unacknowledged  release  her  power  over  any  property 
whether  real  or  personal,  and  whether  in  possession  or  reversion,  and 
whether  she  is  restrained  from  anticipation  or  not :  Be  Chisliolm^s  Settlement, 
(1901)  2  Ch.  82,  citing  Farwell  on  Powers,  2nd  ed.  p.  18. 

The  doctrines  applicable  to  the  fraudulent  exercise  of  a  power  do  not 
apply  to  the  release  of  a  power  not  coupled  with  a  duty,  and  the  release  of  a 
power  by  a  tenant  for  life  is  valid,  though  the  effect  of  it  is  to  enable  him, 
by  surrendering  his  life  estate,  to  obtain  a  titmsfer  of  his  deceased  child's 
snare  of  the  fund,  or  mortgage  it  for  his  own  benefit:  Be  Raddiffe,  B.  v. 
Beives,  (1892)  1  Ch.  (C.  A.f  227  (reversing  S.  C,  (1891)  2  Ch.  66,  and  not 
following  Cunynghame  v.  Thurlow,  1  B.  &  M.  436);  Be  Somes,  Smith  v.  S,, 

il896),  1  Ch.  250 ;  and  a  release  of  a  general  j^ower  of  appointment  by  a 
emale  tenant  for  life  married  since  the  Mamed  Women's  Property  Act, 
1882,  and  to  whoso  exors,  admors,  or  assigns  the  property  is  limited  in 
defaiilt  of  appointment,  will  vest  the  absolute  interest  in  her:  Be  Davenport, 
(1895)  1  Ch.  361,  Form  4,  p.  1742,  sup. 

In  general,  any  dealing  b^  the  donee  inconsistent  with  the  exercise  of  the 
power  {e,g,,  by  concurring  m  an  appointment  though  not  as  appointor  eo 
nomine)  operates  as  a  release :  Foakes  v.  Jackson,  (1900)  1  Ch.  807. 

Defective,  Excessive,  or  Irregular  Appointments,"] — In  relieving  against  a 
defective  execution  of  a  power,  the  test  is  whether  the  intention  to  execute 
the  power  is  sufficiently  indicated  by  the  informal  instrument :  see  Kennard 
V.  A'.,  8  Ch.  227,  Form  2,  svp,  p.  1741;  Garth  v.  Toni^send,  7  Eq.  220; 
Prohy  V.  Landor,  28  Beav.  604;  ffawlce  v.  H.,  26  W.  B.  93;  Be  Kirtcan's 
Trusts,  25  Ch.  D.  373,  where  it  was  held  that  an  unattested  codicil  executed 
abroad,  being  intended  as  a  testamentary  instrument,  could  not  be  treated  as 
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an  imperfect  appointment  bv  deed,  nor,  in  view  of  sect.  10  of  the  Wills  Act, 
upheld  as  testamentary  under  24  &  25  Y.  o.  114  (Wills  Act,  1861) ;  and  this 
decision  has  been  recently  followed :  Hummel  v.  Ii,y  (1898)  1  Ch.  642 ;  but  see 
Pouty  V.  Hordern,  (1900)  1  Ch.  492 ;  He  Price,  Ttmlin  v.  Latter,  (1900)  1  Oh. 
442,  aup,  p.  1415. 

If  a  power  to  appoint  by  will  requires  a  particular  formality  {e,g,,  attes- 
tation by  two  witnesses),  a  will  not  complying  with  the  requirement  cannot 
operate  as  an  appointment,  although  valid  as  a  will  by  the  law  of  the  domicil 
of  the  testator :  Darretto  v.  Young,  (1900)  2  Ch.  339. 

For  the  cases  in  which  a  defective  execution  of  a  power  will  be  aided  in 
Equity,  and  for  the  nature  and  extent  of  this  jurisdiction,  see  Sugd.  Pow. 
632,  Ac;  Farwell,  259,  &c. ;  Toilet  v.  T.,  2  L.  C.  Eq.  289;  and  that  the 
Court  will  not  treat  a  covenant  to  execute  a  power  as  being  a  defective 
execution,  see  Re  Anstis,  Chetwynd  v.  Morgan,  31  Ch.  D.  596,  C.  A. ;  ex- 
plaining Affleck  V.  A,,  3  Sm.  &  G.  394. 

Under  a  power  to  two  and  the  survivor,  a  joint  appointment  may  reserve  a 
power  of  revocation  to  the  survivor :  Dixon  v.  Pyner,  55  L.  J.  Ch.  566 ;  Be 
Harding ,  Rogers  v.  H,,  (1894)  3  Ch.  315,  C.  A. ;  secus,  where  the  power  is 
joint :  Barnahy  v.  Baillie,  42  Ch.  D.  282. 

Under  a  special  power  to  appoint  amongst  children  an  appointment  of 
shares  with  a  clause  of  forfeiture  on  change  of  religion  is  not  invalid  on 
the  ground  of  public  policy:  Hodgson  v.  Halford,  11  Ch.  D.  959;  Wain^ 
Wright  V.  Miller,  (1897)  2  Ch.  255 ;  out  as  to  children  bom  after  the  creation 
of  the  power  the  clause  was  held  void  for  remoteness :  Hodgson  v.  Halford, 
8up,;  but  see  Wainwright  v.  Miller,  sup,,  apparently  holding  the  contrary ; 
see,  however,  Be  Gage,  Hill  v.  O,,  (1898)  1  Ch.  498. 

Where  the  donee  of  a  power  expressly  refrained  from  exercising  it  in  order 
that  the  property  mi^ht  devolve  in  a  manner  which  she  indicated,  which  was 
not  in  accordance  with  the  gift  over  in  default  of  appointment,  the  property 
nevertheless  went  as  unappointed :  Be  Jack,  J,  v.  J,,  (1899)  1  Ch.  374. 

Where  the  donee  of  a  power  makes  saccessive  appointments  to  different 
persons  at  different  times,  the  appointees  inter  se  rank  in  order  of  date :  Be 
Lord  Annaly,  23  L.  R.  Ir.  481;  Htokes  v.  Bridgman,  47  L.  J.  Ch.  759; 
GilbeH  v.  Whitfield,  52  L.  J.  Ch.  210;  4S  L.  T.  383 ;  the  principle  of  Page  v. 
Leajnngwell,  18  Yes.  463,  whereby  appointments  out  of  a  fund  are  regarded 
as  gifts  of  aliq|Uot  portions,  being  applicable  only  where  the  appointments 
are  contained  m  one  instrument  or  in  several  instruments  constituting  one 
transaction. 

If  the  donee  of  a  special  power  appoints  the  fund  to  trustees,  such  trustees 
are  not  necessarily  entitled  to  call  for  a  transfer  from  the  original  trustees : 
Bu^  V.  Aldam,  19  Eq.  16 ;  Von  Brockdorff  v.  Malcolm,  30  Ch.  D.  172 ; 
Lewin ;  Be  Heathcote,  Trench  v.  //.,  Form  6,  sup,  p.  1733;  Be  Tyssen,  Knight- 
Bruce  V.  Butterivorth,  (1894)  1  Ch.  56  ;  but  see  IScotney  v.  Lamer,  29  Ch.  D. 
535;  8.  C,  31  Ch.  D.  380,  C.  A.;  but  the  question  must  depend  on  the 
intention  of  the  instrument  creating  the  power :  Be  Paget,  (1898)  1  Ch.  290 ; 
referring  to  Kenworthy  v.  Bate,  6  Ves.  793 ;  and  Cowx  v.  Foster,  1  J.  &  H.  30 ; 
and  see  Lewin,  840. 

In  Equity  (though  not  at  Law),  before  1830,  an  appointment  under  a 
power  to  appoint  to  a  class  was  liable  to  be  invalidated  unless  a  substantial, 
and  not  an  **  illusory,"  share  was  appointed  to  each  object  of  the  power :  see 
Sugd.  Pow.  449,  938. 

By  the  lUusory  Appointments  Act,  1830  (1 W.  IV.  c.  46),  appointments  were 
rendered  no  longer  invalid  in  Equity  on  the  ^oxmd  that  an  *'  unsubstantial, 
illusory,  or  nominal  share  only"  was  appointed  to  any  one  or  more  of  the  objects 
of  the  power,  though  a  share,  however  small,  was  still  required  to  be  given  to 
each  of  the  objects  of  the  power:  Bulteel  v.  Plummer,  6  Ch.  160,  162. 

As  to  what  powers  were  and  what  were  not  held  to  be  exclusive,  see 
Farwell,  294,  295;  Chamberlain  v.  Napier,  15  Ch.  D.  614. 

With  regard  to  appointments  since  30th  July,  1874,  it  is  now  provided  by 
the  Powers  of  Appomtment  Act,  1874  (37  &  38  V.  c.  37),  that  they  shall  no 
longer  be  invalid  on  the  groimd  that  any  object  of  the  power  has  been  alto- 
gether excluded,  but  shall  bo  valid  and  effectual  notwithstanding  any  one  or 
more  of  the  objects  shall  not  thereby,  or  in  default  of  appointment,  take  a 
share  or  shares  of  the  property  subject  to  the  power.  Sect.  2  leaves  unaf- 
fected provisions  in  a  deea  creating  the  power,  which  declare  the  amount  of 
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tho  Rhare  from  vhicli  no  object  shall  be  excladed,  or  from  urbich  some  one 
object  shall  not  be  excladed. 

Tho  Act  has  not  affected  the  rule  whereby  under  a  distribntiye  power  to 
appoint  among  **  relations"  of  the  appointor  the  class  of  relations  is  confined 
to  next  of  kin  :  Re  Deakin,  Starketf  v.  Et/res,  ^1894)  8  Ch.  565. 

A  power  to  appoint  amongst  children  in  tail  does  not  anthorize  an  appoint- 
ment to  one  for  life :  lie  Porter^  P.  v.  De  Qttetteville,  45  Ch.  D.  179  ;  but  where 
the  gift  is  to  the  use  of  tbe  children  of  A.  as  he  shall  appoint,  A.  can  appoint 
the  legal  estate  to  a  trustee  in  trust  to  sell  for  the  childi^n's  benefit :  Be  Pagei, 
Re  Meihr,  M,  v.  M,,  (1898)  1  Ch.  290. 

Under  a  power  to  appoint  among  named  persons,  with  a  gift  over  to  the 
same  persons  nominatim  or  their  represves,  tne  death  of  some  objects  during 
the  \uQ  of  tho  donee  will  not  affect  the  jwwer  over  the  whole  fund :  Re  JTair, 
Cumherlege  v.  11'.,  37  W.  B.  766. 

Deficiency  of  FundJ] — ^Where  some  appointees  were  rightly  paid  in  part, 
and  there  was  subsequently  an  ima voidable  loss,  the  balance  of  the  funa  was 
held  to  belong  to  all  the  appointees  in  proportion  to  the  unpaid  amounts :  Re 
Bacon' $  Htttlement,  JltUton  v.  Anderwfit  42  Ch.  D.  559. 

Costs."] — Tho  costs  of  an  action  to  administer  the  trusts  of  a  settlement  must 
be  paid  ratcably  out  of  appointed  and  imappointed  shares :  Moore  v.  Dixon^ 
15  Ch.  D.  566;  and  so  the  account  duty,  m  the  case  of  a  voluntary  settle- 
ment, under  the  Customs  and  Inland  Revenue  Acts,  1881,  1889  (r.  nip. 
pp.  1402  et  seg.),  must  be  borne  by  all  appointees  rateably,  and  not  by  the 
re-siduary  appointee  exclusively:  Re  Croft,  Deane  v.  C,  (1892)  1  Ch.  652. 


(IV.)  SAKCTIONINO  8ALB  OF  LANDS  OH  MINERALS  SSFABATELT;  TBU8TES 
ACT,  1893,  SECT.  44,  A^D  TRUSTEE  ACT,  1893,  AMEimiCENT  ACT, 
1894,  SEOT.   3. 

1.  Trustees  empowered  to  sell  tfie  Surface y  reserring  the  Minerals^' 

and  aho  to  sell  the  Minerals  separately. 

Upon  the  petition  &c.,  Let  the  Petrs  — ,  or  other  the  trostees  or 
trustee.for  the  time  being  of  the  indenture  of  settlement  dated  &c.,  be 
at  liberty  from  time  to  time  to  sell  and  dispose  of  the  lands  and  here- 
ditaments now  subject  to  the  uses  and  trusts  declared  by  the  said 
indenture,  or  any  part  thereof,  with  an  exception  or  reservation  of  all 
or  any  of  the  minerals  under  the  same,  and  of  the  rights  or  powers  of 
or  incidental  to  the  working,  getting,  and  carrying  away  of  such 
minerals,  and  also  to  sell  and  dispose  of  all  or  any  of  the  minerals 
under  the  said  lands,  and  such  rights  and  powers  as  aforesaid,  separate 
and  apart  from  the  residue  of  the  said  lands  and  minerals. — Re  Earl 
Cawdor,  V.-C.  W.,  8  July,  1864,  A.  291;  and  see  Re  Trevor-Roper, 
V.-C.  W.,  8  July,  1863,  B.  1541 ;  Re  Bowes'  Estate  Act,  V.-C.  W., 
18  July,  1863,  A.  1587. 

For  form  of  petition,  see  D.  C.  F.  1091. 


2.  The  like. 

«  Let  a.  and  B.,  oi^  the  survivor  of  tbem,  or  other  the  trustees  or 
trustee  of  the  indenture  of  settlement  dated  &c.,  be  at  liberty  to  oxer- 
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cise  all  or  any  of  the  trusts,  powers,  and  authorities  of  the  said  inden- 
ture, so  as  to  dispose  of  the  lands  and  hereditaments  now  held  under 
and  subject  to  the  trusts  of  the  said  indenture,  with  an  exception  or 
reservation  of  the  coals,  mines,  and  minerals  in  and  under  the  same, 
and  with  or  without  rights  and  powers  of  or  incidental  to  the  working, 
getting,  or  carrying  away  of  such  coals,  mines,  and  minerals,  and  so  as 
to  dispose  of  all  coals,  mines,  and  minerals,  with  or  without  such  rights 
or  powers,  separately  from  the  residue  of  the  land ;  and  in  either  case 
without  prejudice  to  any  future  exercise  of  the  said  trusts,  powers,  and 
authorities  with  respect  to  the  excepted  coals,  mines,  or  minerals,  or 
(as  the  case  may  be)  the  undisposed-of  land." — Re  Willway^s  Trusts^ 
V.-C.  W.,  21  Feb.  1863,  B.  364  ;  and  see  Re  Brown's  Trusts,  V.-C.  S., 
7  Nov.  1862,  A.  2011;  and  Re  Skinner,  W.  N.  (96)  68,  North,  J., 
6  June,  1896,  B.  2312. 

In  the  above  forms  the  exercise  of  the  power  of  reserving  the  minerals  or 
reserving  the  eurface  is  combined,  but  the  separate  reservation  of  either  is 
sanctioned  by  the  Trustee  Act,  1893,  s.  44. 


3.  Mortgagee  empatcered  to  sell  Minerals  apart  from  the  Surface. 

Upon  the  petition  of  A.,  B.  and  C.  &c.,  and  upon  hearing  counsel 
for  the  Petrs,  Let  A.,  his  exors,  admors,  or  assigns,  or  other  the  person 
or  persons  for  the  time  being  entitled  to  receive  and  give  a  discharge 
for  all  the  moneys  for  the  time  being  owing  on  the  security  of  the  said 
indenture  dated  &c.,  be  at  liberty  to  exercise  the  power  of  sale  and 
other  powers  and  authorities  contained  in  the  said  indenture  or  any  of 
them,  so  as  to  dispose  of  the  coal,  mines,  and  minerals  in  and  under 
the  messuages,  lands,  and  hereditaments  comprised  in  the  said  inden- 
ture, with  or  without  rights  and  powers  of  and  incidental  to  the  work- 
ing, getting,  and  carrying  away  of  such  coal,  mines,  and  minerals 
separately  from  the  residue  of  such  messuages,  lands,  and  heredita- 
ments, and  so  as  to  dispose  of  the  said  messuages,  lands,  and  heredita- 
ments with  or  subject  to  an  exception  or  reservation  of  the  coal,  mines, 
and  minerals  in  and  under  the  same,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  working,  getting,  or  carrying  away  of 
such  coals,  mines,  and  minerals,  and  in  either  case  without  prejudice 
to  any  future  exercise  of  the  said  powers  and  authorities  with  respect 
to  the  undisposed-of  land  or  (as  the  case  may  be)  the  excepted  coal, 
mines  and  minerals. — Re  Littletoood,  North,  J.,  22  Feb.  1890,  B.  239. 


NOTES. 

By  the  Trustee  Act,  1893  (56  &  67  Y.  c.  53),  s.  44  (as  amended  by  the  Act 
of  1894),  replacing  Ihe  provisions  of  the  Confirmation  of  Sales  Act  of  1862 
(25  &  26  V.  c.  108),  **  where  a  trustee  or  other  person  is  for  the  time  being 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfran- 
chisement, the  High  Court  may  sanction  his  so  disposing  of  the  land  with  an 
exception  or  reservation  of  any  minerals,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  working,  getting,  or  carrying  away  of  the 
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minerak,  or  lo  dispoflDng  of  the  minezalB,  with  or  without  ihe  said  rights  and 
powers,  sepaiately  from  the  residue  of  the  land.  Any  sach  trustee  or  otho" 
person,  with  the  said  sanction  previously  obtained,  may,  unless  forbidden  by 
the  instrument  creating  ihe  trust  or  direction,  from  time  to  time,  without 
any  further  application  to  the  Court,  so  dispose  of  any  such  land  or  minerals. 
Nothing  in  this  section  shall  derogate  from  any  power  which  a  trustee  may 
have  under  the  Settled  Land  Acts,  1882  to  1890,  or  otherwise."  As  to  these 
powers,  V,  inf.  pp.  1825  et  seq. 

The  previous  Act,  which  came  into  operation  on  7th  Aug.  1862,  was  held 
to  include  the  case  of  mortgagees :  see  Beaumont* »  TruHs,  12  Eq.  86. 

For  observations  upon  the  Act,  which  was  retrospective,  and  seems  to  have 
arisen  from  the  decision  in  Buckley  v.  Haweilly  29  Beav.  546,  that  minerals 
could  not  be  sold  apart  from  the  suixace  imder  an  ordinary  power  of  sale,  eee 
Dart,  V.  &  P.  76, 1296 ;  Shelf.  R.  P.  Stat.  735  et  seq.  ;  and  the  cases  collected, 
Dan.  1811;  6th  ed.  2236. 

The  order  for  sale  is  made  in  general  terms,  without  reference  to  any 
particular  sale :  see  Be  Willway^  32  L.  J.  Ch.  226,  $up.  Form  2 ;  Be  Skinner, 
W.  N.  (96)  68  (where  a  similar  order  was  made  authorizing  sale  of  the  copy- 
hold interest  in  surface  and  minerals  under  settled  copyhold  land) ;  Be  P  i7- 
kinson's  Estate,  13  Eq.  634;  Be  Wynn,  28  L.  T.  615;  21  W.  B.  695. 

The  beneficiaries  ought  to  be  made  parties  to  an  application  under  this 
Act :  Be  Palmer* 8  Will,  13  Eq.  408 ;  though  entitled  in  remainder  only :  In  re 
Hardstaff,  W.  N.  (99)  256  (see.  however.  Be  SHniier,  W.  N.  (96)  68,  where 
service  on  a  beneficiaiy  in  remainder  out  of  the  jurisdiction,  known  to  object 
to  a  sale,  was  dispensed  with) ;  and  if  not  joined  as  petitioners  should  be 
served :  Be  Brouma  Trust  Estate,  11  W.  B.  19;  Be  Hardstaff,  sup.  ;  and  on  a 
petition  by  mortgagees,  the  mortgagors  should  be  served :  Be  Hirsts  Mortgage 
Trusts,  45  Ch.  D.  263. 

Where  the  power  of  sale  is  exeroiseable  with  the  consent  of  the  tenant  for 
life,  service  upon  the  remainderman  has  been  held  unnecessarv :  Be  Pryse's 
Estates,  10  Eq.  531 ;  Be  Nagle^s  TrusU,  6  Ch.  D.  104 ;  and  see  WynrCs  Estate, 
16  Eo.  237;  Be  Wadsworth*s  Trusts,  W.  N.  (90)  163;  63  L.  T.  217,  where 
Kay,  J.,  dispensed  with  service  on  the  beneficiaries. 

And  on  petition  by  morteagees,  for  a  sale  under  the  Act  of  the  surface 
separately  from  the  minerals,  service  of  the  petition  on  subsequent  incum- 
brancers (see  Beaumonfs  Trusts,  12  Eq.  86 ;  19  W.  B.  767),  and  on  the  mort- 
gagor (see  Wilkinson^s  Estate,  13  £q.  634),  has  been  dispensed  with. 


Sbction  IY. — ^Tenant  for  Lifb  akd  Bemaindbrhan. 

(I.)  TIMBEB—REPAIK&— POSSESSION  AKD  MAXrAGEMENT. 

1.  Inquiry  as  to  Timber  cut  by  Tenant  for  Life  or  Trustees. 

Aooouirrs  of  personalty ;  and  inquiries  as  to  realty — "  An  inquiry 
whether  any  and  what  timber  and  other  trees  standing  and  growing 
on  the  said  real  estate  have  been  cut  down  by  the  Pit  {tenant  for  life), 
or  by  the  Defts,  the  trustees  respectively,  and  what  was  the  ralue 
thereof  respectively;  and  whether  any  part  thereof  was  ornamental 
timber,  and  in  what  manner  the  timber  and  other  trees  so  cut  down 
have  been  applied,  sold,  or  disposed  of ;  And  if  any  part  thereof  has 
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been  sold,  an  account  of  the  proceeds  of  the  sale." — Tucker -r.  Love- 
ridgey  V.-O.  S.,  8  Feb.  1858,  B.  460. 


2.  Inquiry  as  to  Timber ^  in  Suit  hy  Tenant  far  Life  impeachable  for 

Waste. 

Let  an  inquiry  be  made  whether  there  are  any  and  what  timber 
trees  standing  in  the  woods  and  plantations  on  the  testator's  estate, 
which  are  (not  ornamental,  and  do  not  afford  shelter  to  any  mansion- 
house,  and  are)  in  a  state  of  decay,  and  will  not  improve  by  standing, 
or  the  standing  of  which  would  be  prejudicial  to  the  other  trees,  and 
which  it  would  be  for  the  benefit  of  all  parties  interested  in  the  estate 
to  have  felled  and  sold. — ^Adjourn  &c. — Tooker  v.  Annesley^  V.-O., 
13  March,  1832,  B.  926;  5  Sim.  237;  Tollemache  v.  Z,  V.-O.  W., 
8  March,  1842,  B.  534 ;  1  Ha.  456,  573  ;  Bagot  v.  B.,  M.  E.,  8  June, 
1863,  A.  1479. 

For  inquiries  as  to  coal  and  minerals  as  between  tenant  for  life  and  re- 
maindermaQ,  and  consequent  accounts  and  directions,  see  Bag<it  v.  B,^  Form  6, 
9up.  p.  546. 

And  for  inquiries  as  to  ornamental  timber,  see  Ford  v.  Tynie,  Form  3,  sup, 
p.  543. 

For  further  order  for  sale  of  timber  trees  proper  to  be  sold,  deposits  and 
balances  to  be  j^d  to  a  person  to  be  appointed  to  receive  them  and  pay  the 
charges  of  and  mcidental  to  the  sales  and  of  the  surveys  of  the  timber,  and 
to  pay  the  residue  into  Court,  by  instalments  or  otherwise,  the  purchasers 
givmg  security  for  the  due  payment ;  and  the  person  appointed  to  receive 
the  deposit  and  balances  also  to  give  security ;  and  for  taxation  of  costs  of 
all  parties  as  between  solr  and  client,  to  be  paid  out  of  any  cash  in  Court; 
the  purchase-money  or  residue,  after  payine  costs,  to  be  laid  out  in  Consols, 
to  the  credit  of  the  cause,  and  the  interest  mereof  to  be  paid  to  the  tenant 
for  life,  see  Tollemache  v.  T.,  V.-C.  W.,  14  Feb.  1843,  B.  381 ;  Tooker  v. 
Annesley,  V.-C,  28  March,  1832,  B.  1837. 


3.  Declaration  of  Rights  of  Equitable  Tenant  for  Life  as  to  Timber y 

and  Application  of  Proceeds, 

Declabe  that  the  Pit  {equitable  tenant  for  life)  is,  and  during  her 
widowhood  will  be,  entitled  to  cut  down  all  trees  on  the  devised  estate 
not  being  in  the  nature  of  timber,  and  not  being  trees  planted  or  left 
standing  for  the  ornament  or  shelter  of  the  mansion-house  on  the  said 
estates,  or  of  the  adjoining  grounds,  or  for  the  protection  or  shelter  of 
any  sides  or  banks  on  the  estate;  and  is,  and  will  be,  during  her  widow- 
hood, also  entitled  to  cut  down  all  oaks,  elms,  ashes,  and  other  timber- 
like trees,  except  as  aforesaid,  which  are  under  twenty  years  of  age 
(growth),  and  are  proper  to  be  cut  down  f6r  the  purpose  of  improving 
the  growth  or  development  of  the  surrounding  timber  or  timber-like 
trees  in  the  same  wood  or  plantation;  And  that  the  Pit  is,  and  will  be, 
entitled  to  the  proceeds  of  the  sale  of  the  trees  so  cut  down  for  her 
absolute  use  and  benefit ;  And  Declare  that  the  Fit  is  not  entitled  to 
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cut  down  any  timber  or  timber-like  trees  of  (the  age  of)  twenty  jeazs 
growth  and  upwards,  or,  except  for  the  purpose  af oresaid,  any  trees 
under  that  age  which,  if  over  twenty  years  of  age  (growth),  would  be 
timber,  without  the  leave  of  this  Court ;  And  that  the  Pit  is  only  en- 
titled to  the  income  during  her  widowhood  of  the  proceeds  (if  any)  of 
the  trees  of  the  last  preceding  description,  which  have  been  or  may 
hereafter  be  cut  down  with  such  leave ;  And  Declare  that  the  Pit  is  en- 
titled during  her  widowhood  to  the  dividends  on  the  sum  of  £ —  GouboIs 
in  Court  to  the  credit  of  &c.,  "  The  proceeds  of  sale  of  timber."  And 
Let  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule  hereto. 
— [_Add  Payment  Schedule,  Form  9,  Vol.  /.] — See  Honytoood  v.  -ff"., 
M.  B.,  9  June,  1874,  A.  2627 ;  S.  C,  18  Eq.  306. 


4.  Investment  of  Proceeds  of  Timber  cut  in  due  course  of  Management 
by  Tenant  for  Life  impeachable  for  Waste — Payment  of  Income 
— Application  of  Capital. 

'^  Dbglabb  that  the  Deft  J.  N.,  as  tenant  for  life  of  the  farms,  lands, 
and  hereditaments  comprised  in  the  indenture  of  settlement,  dated  ftc, 
is  not  dispunishable  for  waste." — Continue  the  injunction  against  fell- 
ing timber. — ^'  And  Let  W.,  H.,  and  F.  {the  trustees),  or  any  of  them, 
be  at  liberty,  on  or  before  &c.,  to  lodge  the  sum  of  £ —  (cash  standing  to 
their  joint  account  in  the  L.  and  W.  Bank)  in  Court  to  the  credit  of 
this  action,  Loumdes  v.  Norton,  1864,  L.  506,  '  The  Timber  Account,' 
as  directed  in  the  Lodgment  and  Payment  Schedule  hereto ;  And  Let 
the  Deft  J.  N.,  on  or  before  &c,  lodge  in  Court  to  the  same  credit  the 
several  sums  of  £ —  appearing  by  (the  answer)  of  the  Deft  J.  N.  to 
have  come  to  her  hands  in  respect  of  the  proceeds  of  the  sale  of  timber, 
and  timber-like  trees,  cut  by  her  upon  the  farms  and  lands  comprised 
in  the  indenture  of  settlement  in  the  pleadings  mentioned,  dated  &c., 
and  amounting  in  the  whole,  after  deducting  therefrom  the  sum  of 
£ — ,  and  the  sum  of  £ —  for  the  expenses  of  the  sales,  to  the  sum  of 
£ — ,"  as  directed  in  the  said  schedule ;  And  it  is  ordered  that  the 
funds  so  to  be  lodged  be  dealt  with  as  directed  in  the  said  schedule. — 
Directions  for  taxation  of  costs  of  all  parties  as  between  solr  and  client ; 
And  the  timber  and  timber-like  trees  so  cut  by  the  Deft  J.  N.  not 
appearing  to  their  Lordships  to  have  been  cut  by  her  otherwise  than 
in  a  due  course  of  management  of  the  farms,  lands,  and  hereditaments 
comprised  in  the  said  indenture  of  settlement,  dated  &c.,  Let  the  interest 
as  it  accrues  during  the  life  of  the  Deft  J.  N.  on  the  [New]  Consols  to 
be  purchased  as  in  the  said  schedule  mentioned  be,  until  further 
order,  paid  to  the  Deft  J.  N.,  as  directed  in  the  said  schedule;  And 
Let  the  said  W.,  H.,  and  F.,  or  any  of  them,  be  at  liberty  to  pay  to 
the  said  J.  N.  the  interest  allowed  by  the  L.  and  W.  Bank  on  the  said 
sum  of 
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In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  8th  July,  1864. 

Loiondes  t.  Nortony  1864,  L.  506. 
Ledger  Credit.    As  aboye.    The  Timber  Account. 

I. — Lodgment 


Fiutioalin  of  Fundi  to  be  Lodged. 


Gbdi 


Gbdi 


Penon  to  make  the 
liodgmeiit. 


W.  of  ko^  B.  of 
fto.,  and  F.  of  fto., 
the  trostees  of  &o. 


Deft  J.  N. 


Amounts. 


Money. 


£   9,   d. 


Beonrlties. 


£  8.  d. 


H. — Payment. 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  abore. 


Putioalan  of  Fnymente,  Traasfen, 

Fftyees,  Transferees,  or 
sepaxftte  Aoooonts. 

or  other  operations  ordered. 

Money. 

Secorities. 

Paj  coets  to  be  taxed  nnder  this  order. 

Invest  reddae  of  fandB  in  [New]  Con- 
sols. 

Par  interest  as   it   aocmes  on  snoh 
[New^  Consols  during  life  of  payee 
or  imtil  forther  order. 

Deft  J.  N.  (insert  her 
deicription). 

£   t.   d. 

£   :  d. 

— See  Lowndes  t.   Norton^   L.  JJ.,   8  July,   1864,   B.   2868;   /S.    C, 
33  L.  J.  Ch.  583. 

N.B. — This  order  has  been  redrawn  to  suit  S.  0.  F.  E.  For  further  order 
upon  the  death  of  the  tenant  for  life  for  a  transfer  of  the  inyested  proceeds, 
sabject  to  saocession  dul^,  to  the  next  tenant  for  life  {sans  waste)  absolutely, 
see  Lowndes  v.  NorUm,  V.-C.  K,  8  June,  1877,  B.  1582 ;  8.  C,  6  Ch.  D.  139. 


6.  Application  of  Proceeds  of  a  Larch  Plantation  which  has  been 
devastated  by  a  Stormy  in  re-planting  and  keeping  up  the 
Plantation. 

Let  the  order  of  —  be  varied,  and  as  varied  be  as  follows,  that  is  to 
say — Declare  that  the  Defts  B.  D.  H.  and  H.  L.  P.,  the  trustees  of 
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the  said  settlement,  are  at  liberty,  out  of  the  proceeds  of  sale  of  the 
larches  on  the  —  acres  of  the  H.  estate  &c.,  blown  down,  or  which 
it  may  be  necessary  to  remove,  to  expend  what  may  be  necessaiy 
in  re-planting  and  keeping  up  the  plantation  of  larch  upon  the  said 
—  acres,  and  to  pay  the  costs  of  all  parties  of  the  application  in 
Chambers,  and  of  the  adjournment  thereof  into  Court  and  of  this 
appeal,  such  costs  to  be  taxed  &c.  as  between  solr  and  client ;  And 
Declare  that  the  balance  of  the  said  proceeds  of  sale  which  shall 
remain  after  deducting  what  may  be  necessaiy  for  re-planting  and 
keeping  up  the  said  plantation,  and  after  payment  of  the  said  costs, 
ought  to  be  invested  by  the  said  trustees  in  accordance  with  the  trusts 
of  the  said  settlement ;  And  Declare  that  the  income  arising  from  the 
said  —  acres  of  larch  plantation  in  the  ordinary  course  of  manage- 
ment, and  also  the  income  arising  from  the  investment  hereinbefore 
directed  of  the  said  proceeds  of  sale  of  the  said  larches,  ought,  subject 
as  hereafter  mentioned,  to  be  paid  to  the  Fit  {tenant  for  life)  during 
her  life  or  widowhood :  And  Declare  that  if  in  any  year  the  sum 
of  such  incomes  shall  exceed  £ — ,  the  excess  beyond  that  sum  ought 
to  be  retained  by  the  trustees  for  the  time  being  of  the  said  settlement, 
and  invested  as  aforesaid ;  and  if  in  any  year  the  sum  of  such  incomes 
shall  fall  short  of  £ — ,  that  the  deficiency  ought  to  be  raised  out  of  the 
said  proceeds  of  sale  or  the  said  investments,  and  be  paid  by  the  said 
trustees  to  the  Fit.  But  this  is  to  be  without  prejudice  to  the  right  of 
the  trustees  to  have  recourse  to  the  said  investment  or  the  income  of 
the  said  larch  plantation  for  the  purpose  of  fresh  planting  of  larch. — 
In  re  HarrUon,  H.  v.  H,,  0.  A.,  17  Dec.  1884,  A.  1783;  28  Ck  D. 
220,  0.  A. 


6.  Order  in  Chambers  for  Sale  of  Timber  by  Auction — Security — 

Payment  of  Proceeds  into  Court. 

Let  the  timber  and  other  trees  upon  the  estates  in  question  in  these 
actions,  in  the  counties  of  — ,  — ,  mentioned  in  the  affidavit  of  &c., 
filed  &c.,  be  sold  by  public  auction  at  &c.,  on  &c.,  by  A.,  of  &c.,  sub- 
ject to  the  particulars  and  conditions  set  forth  in  the  exhibits  marked 
&c.,  in  the  said  affidavits  referred  to ;  And  Let  the  purchase-moneys 
for  such  timber  and  other  trees  be  received  by  D.,  of  &c.,  upon  his 
first  giving  security  duly  to  account  for  the  same ;  And  Let  the  amounts 
due  &om  the  said  D.,  in  respect  of  such  moneys,  be  from  time  to  time 
certified  by  the  Master;  And  Let  the  said  D.,  within  twenty-one 
days  after  the  date  of  the  Master's  certificate,  or  respective  certifi- 
cates, from  time  to  time  lodge  the  amount  or  amounts  which  shall  be 
80  certified  to  be  due  from  him  in  Court,  as  directed  in  the  schedule 
hereto. — {^Add  Lodgment  Schedule,  Form  4,  Vol,  /.] — See  Thellusson  v. 
Woodford,  M.  B.  at  Chambers,  7  Feb.  1856,  B.  458. 
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7.  Declaration  that  Tenant  for  Life  of  Leaseholds  not  liable 

to  Repair, 

DzGLABB  that  the  Pit  as  legatee  for  life  under  the  testator's  will 
[of  the  testator's  leasehold  property  in  the  order  mentioned]  was  and  is 
under  no  obligation  to  repair  or  keep  repaired,  or  to  insure  or  keep 
insured  the  household  furniture,  chattels,  and  effects  [therein]. — Re 
Betty,  B.  v.  A.  O.,  North  J.,  24  June,  1899,  A.  1115 ;  (1889)  1  Oh.  821. 


8.  Inquiries  as  to  Pkdej  Fumiturey  Sfc.y  and  letting  Mansions^  renew* 
ing  LeaseSj  Repairs^  keeping  up  RoadSy  and  felling  Timber, 

UsiTAL  accounts  of  personalty — *^  An  inquiry  what  plate,  jewels,  house- 
hold furniture,  and  household  utensils  were  at  the  time  of  the  testator's 
death  in  the  mansion-house  at  B,,  in  the  pleadings  mentioned." — 
Direction  for  inventory  to  be  made  thereof  [Forms  16—18,  pp.  1614, 
1615];  Inquiry  what  real  estates  testator  died  seised  of;  Account 
of  rents  and  profits  of  testator's  freehold,  copyhold,  and  leasehold 
estates. — ''An  inquiry  whether  it  is  fit  and  proper  that  any  and  what 
renewal  or  renewals  should  be  made  of  any  and  what  lease  or  leases 
of  the  testator's  leasehold  estates,  or  any  and  what  parts  thereof,  and 
if  so,  upon  what  terms,  and  what  is  proper  to  be  done  in  respect  of  the 
same ;  An  inquiry  whether  it  is  fit  and  proper,  having  regard  to  the 
directions  contained  in  the  testator's  will,  that  the  mansion-house 
situate  at  B.,  and  the  grounds  belonging  thereto,  should  be  let  for 
any  and  what  term,  and  what  is  proper  to  be  done  with  respect  to  the 
same ;  An  inquiry  whether  any  and  what  repairs  are  proper  to  be  done 
upon  or  in  respect  of  the  said  mansion-house  at  B.,  and  the  gardens 
and  stables,  buildings,  offices,  and  grounds  thereto  belonging  and 
usually  held  therewith,  or  any  and  which  of  them,  having  regard  to 
the  trusts  of  the  testator's  will ;  An  inquiry  whether  any  and  what 
repairs  are  requisite,  and  fit  and  proper  to  be  done  on  the  estates  sub- 
ject to  the  trusts  of  the  testator's  will,  or  the  farmhouse  and  buildings 
on  the  same,  or  any  and  what  part  thereof,  having  regard  to  the  trusts 
of  the  said  will ;  An  inquiry  whether  the  testator's  estates,  or  any  and 
what  part  thereof,  or  the  trustees  in  respect  thereof,  are  liable  ratione 
tenura,  or  otherwise,  and  how,  to  the  repair  of  any  and  what  roads  or 
road,  and  if  so,  what  is  proper  to  be  done  in  respect  of  the  same." — 
Inquiry  as  to  timber  [Form  2,  p.  1751]. — Adjourn  &c. — Consett  v.  Bellf 
V.-C.  K.  B.,  30  May,  1842,  A.  1125 ;  1  Y.  &  0.  C.  569. 

For  further  order  that  repairs  found  nroper  be  done  by  the  trustees,  and 
the  expenses  paid  out  of  the  rents,  and  that  the  trees  found  proper  to  be  cut 
be  cut  by  the  trustees,  and  that  such  of  the  trees  as  are  necessary  for  the 
repairs  be  used,  and  the  remainder  be  sold  by  the  trustees,  and  the  proceeds 
applied  by  them  according  to  the  will,  see  Consett  v.  Bdl,  V.-C.  K.  B.,  5  July, 
1844,  A.  1531. 

For  inquiry  whether  it  would  be  fit  and  proper  to  make  any  and  what 
yearly  allowance  for  keying  the  testator's  manaion-houfie  at  — ,  and  the 
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outbuildings  and  gardens  thereto  belonging,  in  good  order  and  condition, 
according  to  the  directions  of  his  will,  and  m  what  manner  the  same  should 
be  done,  and  how  the  expense  thereof  should  be  borne,  see  IngUhy  y.  Graham, 
M.  R.,  15  June,  1771,  A.  624. 

For  decree  declaring  that  the  timber  and  wood  upon  the  estates  ought  from 
time  to  time  to  be  used  for  repairing  the  houses  thereon,  or  otherwise  for  the 
benefit  and  advantage  of  the  estate,  and  that  what  from  time  to  time  is  not  bo 
required  ought  to  be  sold,  and  the  money  applied  as  directed  by  the  will ; 
with  account  of  timber  and  timber- like  and  other  trees  felled  by  Pits  or  Defts, 
the  M.  9.  t. ;  and  inquiry  whether  such  timber  and  trees  were  want^  for 
repairs,  or  for  the  benefit  or  advantage  of  the  estate,  and  whether  they  were 
BO  applied,  and  whether,  at  the  time  of  felling  any  not  so  applied,  suMcient 
was  left  to  repair  from  time  to  time,  or  for  the  benefit  and  a<nrantege  of  the 
estates ;  and  whether  the  same  was  proper  to  be  cut  in  due  course  of  manage- 
ment ;  and  whether  any  timber  was  fit  to  be  cut  in  due  course  of  manage- 
ment, and  wanted  for  repairs  or  otherwise  for  the  benefit  or  advantage  of  the 
estates,  see  Butler  y.  BorUm,  V.-G.,  1819,  A.  2583,  in  Silvester  y.  Bradl^,  13 
Sim.  78,  79. 

9.  JRents  to  be  applied  as  a  Whole  in  keeping  down  Annual  Charges, 

Declare  that  as  between  the  Deft  the  L.  L.  A.  Societj  as  assigns 
of  E.  F.  the  tenant  for  life,  and  the  Fit  as  remainderman,  the  interest 
and  annual  charge  in  respect  of  the  charges  or  incumbrances  affecting 
the  settled  estates  or  any  part  or  parts  thereof,  ought  to  be  paid  and 
kept  down  with  or  out  of  the  rents  and  profits  of  the  settled  est-ates  as 
a  whole,  and  that  any  surplus  of  the  said  rents  and  profits  ought  to  be 
dealt  with  and  applied  as  directed  by  the  will  of  T.  F.  deceased. — ^See 
Frewen  t.  Law  Life  Assurance  Society^  North,  J.,  25  June,  1896,  A. 
2999  ;  (1896)  2  Oh.  511. 

10.  Female  Tenant  for  Life  let  into  Possession  on  Terms, 

And  the  Pits  by  their  counsel  undertaking : — 1.  To  pay  the  several 
rents  respectively  reserved  by  the  several  leases  whereimder  the 
messuages  and  buildings  subject  to  the  trusts  of  the  testator's  will 
are  respectively  held,  and  to  observe  and  perform  all  the  lessee's 
covenants  and  conditions  in  the  said  leases  respectively  contained,  and 
also  the  lessor's  covenants  in  the  underleases  of  the  said  messuages 
and  buildings  granted  by  the  trustees  of  the  testator's  will.  2.  To 
permit  the  trustees  or  trustee  for  the  time  being  of  the  testator's  will 
or  their  or  his  agents  at  all  reasonable  times  to  enter  and  inspect  such 
part  or  parts  of  the  said  messuages  or  buildings  as  may  be  in  the 
possession  of  the  applicants,  and  from  time  to  time  to  supply  to  the 
said  trustees  or  trustee  all  such  information  as  thej  or  he  may  reason- 
ably require  with  respect  to  the  said  messuages  and  buildings  and 
each  of  them ;  and  (3)  so  long  as  the  applicants  remain  in  possession 
or  receipt  of  the  rents  and  profits  of  the  said  messuages  and  buildings 
to  keep  the  testator's  estate  indemnified  against  any  liability  and  the 
said  trustees  or  trustee  indenmified  against  any  personal  liability  by 
reason  of  the  several  covenants  respectively  contained  in  the  said 
leases,  and  also  to  keep  the  trustees,  the  Defts  H.  E.  B.  and  J.  B. 
indemnified  against  any  personal  liability  by  reason  of  the  several 
coyen^ts  contained  in  the  underleases  of  the  said  messuages  and 
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buildings  to  whioh  ihej  were  respectiyely  parties,  and  of  any  other 
ooyenant  or  obligation  properlj  entered  into  or  incurred  bj  them  as 
trustees  in  connection  with  the  said  messuages  or  buildings  or  any  of 
them  the  said  trustees  or  trustee  so  soon  as  they  or  he  can  supplying 
the  applicants  with  information  as  to  every  such  covenant,  contract  or 
obligation;  And  the  said  trustees  by  their  counsel  undertaldng  to 
permit  the  applicants  or  their  solors  at  all  reasonable  times  to  inspect, 
examine  and  take  extracts  from  or  copies  of  any  muniments  of  title  in 
their  possession  relating  to  the  said  messuages  or  buildings  or  any  of 
them,  a  schedule  of  such  muniments  to  be  delivered  to  the  applicants ; 
Let  the  applicants  be  let  into  possession  and  into  receipt  of  the  rents 
and  profits  of  the  said  leasehold  messuages  or  buildings. — Re  Newen^ 
N.  V.  Barnes,  Kekewich,  J.,  12  May,  1894,  B.  726  ;  (1894)  2  Ch,  297. 


11.  Tenant  for  Life  kt  into  Possession  on  Terms ^  he  giving  Security 
—Settkd  Land  Act,  1882,  s.  2  (5)  &  (7),  s.  53,  s.  58  (vi)  (ix). 

This  Court  doth  declare  that  the  Fit  is  a  tenant  for  life  of  or  a 
person  having  the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  1882  to  1890,  over  or  in  relation  to  the  above-mentioned  estates 
under  the  settlement  thereof  created  by  the  will  of  the  above-named 
testator,  W.  M.  K.,  and  that  the  Pit  is  not  precluded  from  exercising 
the  powers  of  a  tenant  for  life  under  the  said  Acts  by  reason  of  the 
term  of  500  years  limited  by  the  said  will  to  the  trustees  thereof  in  the 
said  estates  or  some  part  thereof,  or  by  reason  of  the  trusts  declared 
of  such  term,  and  that  the  proceeds  of  sale  of  any  land  or  houses  sold 
by  the  Pit  under  the  powers  conferred  by  the  said  Acts,  or  sold  or  to 
be  sold  by  the  trustees  under  the  power  of  sale  contained  in  the  said 
will,  ought  to  be  applied  at  the  direction  or  option  of  the  Pit  in  pay- 
ing off  the  incumbrances  upon  the  said  estates,  and  that  when  by  such 
means  or  otherwise  the  two  several  mortgages  of  £ —  and  £ —  in  the 
said  will  mentioned  shall  have  been  fully  discharged  the  said  term  of 
500  years  wiU  cease  and  determine.  And  the  Pit  by  his  counsel 
undertaking  in  manner  following,  namely:  (a)  To  insure  and  keep 
insured  against  loss  or  damage  by  fire  in  the  names  or  name  and  to 
the  reasonable  satisfaction  of  the  trustees  or  trustee  for  the  time  being 
of  the  said  will  all  messuages  or  buildings  upon  the  lands  comprised 
in  the  said  term  of  500  years  as  may  for  the  time  being  not  be  insured 
by  the  lessees  or  tenants  thereof  respectively  in  accordance  with  the 
provisions  of  their  respective  leases  or  agreements  of  tenancy;  (b) 
from  time  to  time  to  execute  in  connection  with  all  or  any  of  such 
messuages  or  buildings  such  repairs  as  may  be  necessary  or  proper ; 
(c)  to  do  all  things  which  may  be  necessary  or  proper  to  keep  such 
parts  of  the  estates  comprised  in  the  said  term  as  are  for  the  time 
being  unlet  in  a  proper  state  of  cultivation,  and  not  to  cut  down  any 
timber  or  timberlike  trees  growing  on  any  part  of  the  estates  com- 
prised in  the  said  term  not  required  for  repairs  without  the  consent  in 
writing  of  the  said  trustees  or  trustee ;  (d)  to  pay  all  outgoings  in 
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respect  of  the  said  estates  oompxised  in  the  said  tenn,  and  to  keep 
down  the  interest  on  all  charges  or  incumbrances  thereon  or  any  part 
thereof ;  (e)  to  account  on  the  —  day  of  — ,  19 — ^  and  on  the  —  day 
of  —  in  each  succeeding  year  until  further  order  to  the  said  trustees 
or  trustee  for  all  receipts  and  payments  in  respect  of  the  rents  and 
profits  of  the  said  estates  comprised  in  the  said  term,  and  to  pay  oyer 
to  them  or  him  within  one  calendar  month  thereafter  the  balance  ap- 
pearing to  be  due  from  the  applicants  in  such  accounts ;  (f )  not  to  part 
with  any  policy  of  insurance  effected  as  hereinbefore  provided,  c^  any 
receipt  for  the  payment  of  any  premium  in  respect  thereof,  or  any  of 
the  muniments  of   title  hereinafter  mentioned  without  the  written 
consent  of  the  said  trustees  or  trustee  upon  all  reasonable  occasions ; 
(g)  to  permit  the  said  trustees  or  trustee,  or  their  or  his  agents,  at  all 
reasonable  times  to  [enter  and]  inspect  such  parts  of  the  estates  com- 
prised in  the  said  term  as  may  be  in  the  possession  of  the  applicant, 
and  from  time  to  time  to  supply  to  the  said  trustees  or  trustee  all  such 
information  as  they  or  he  may  reasonably  require  with  respect  to  the 
same ;  (h)  so  long  as  the  applicant  remains  in  possession  or  receipt  of 
the  rents  and  profits  of  the  estates  comprised  in  the  said  term  to  keep 
the  said  trustees  indemnified  against  any  personal  liability  by  reason 
of  any  covenant,   contract,   or  obligation  properly  entered  into   or 
incurred  by  them  as  such  trustees  as  aforesaid  in  connection  there- 
with, the  said  trustees  so  soon  as  they  can  supplying  the  applicant  with 
information  as  to  any  such  covenant,  contract,  or  obligatio^,  and  also 
by  his  coimsel  undertaking  to  pay  such  occupation  rent  (if  any)  for 
any  lands  comprised  in  the  term  of  500  years  which  may  for  the  time 
being  be  in  hand  and  unlet,  as  the  Judge  shall  direct,  and  forthwith  to 
give  security  to  the  satisfaction  of  the  Judge  for  the  performance  of 
his  undertaking  to  account  for  the  rents ;  This  Court  doth  order  that 
the  Pit  be  let  into  immediate  possession  of  the  estates  comprised  in  the 
said  term;  And  it  is  ordered  that  such  of  the  title  deeds  relating 
thereto  as  are  in  the  possession  of  the  trustees  be  delivered  up  to  the 
Pit ;  And  it  is  ordered  that  the  costs  of  the  Fit  and  Def  ts  of  the  said 
application  be  tazed  by  the  taxing  master. — The  costs  of  the  Defts 

0.  S.  M.  K.  and  E.  E.  F.  to  be  taxed  as  between  solr  and  client  and 
be  paid  out  of  the  sum  of  £ —  in  the  hands  of  the  trustees,  and  any  ol 
the  parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised. — 
Re  Money  Kyrle^e  Settlement^  M,  K.  v.  M.  iT.,  Cozens-Hardy,  J.,  18 
July,  1900,  B.  2817 ;  (1900)  2  Ch.  839. 

12.  Equitable  Tenant  far  Life  let  into  Possession  on  Terms. 

And  the  applicant  by  his  counsel  undertaking  in  manner  following: — 

1.  To  insure  and  keep  insured  &c.  [Form  11,  sup,  (a)]:  (a)  Plate, 
pictures,  furniture,  and  household  effects  comprised  in  the  inventoiy 
to  be  signed  by  him  as  hereinafter  provided ;  (b)  Plate  &c.  (as  above) 
comprised  in  the  inventory  mentioned  in  the  order  dated  &c. ;  (c)  All 
messuages  and  buildings  erected  or  to  be  erected  on  the  testator's 
G.  H.  and  B.  P.  estates,  or  either  of  them  other  than  such  mes- 
suages or  buildings  as  may  for  the  time  being  be  insured  by  their 
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lessees  or  tenants ;  2.  From  time  to  time  to  execute  &o.  [Form  1 1,  sup.Qy)]  \ 
3.  To  do  all  necessary  or  proper  things  to  keep  such  parts  of  the  said 
estates  as  are  for  the  time  unlet  in  a  proper  state  of  cultivation,  and 
not  to  out  down  &c.  [Form  11,  9up.  (o)] ;  4.  To  pay  all  outgoings  and 
keep  down  the  interest  on  all  charges  and  incumbrances  on  the  said 
estates  except  any  interest  for  the  time  being  payable  on  the  capital 
sum  by  the  testator's  will  charged  on  all  the  estate  and  interest 
of  the  applicant  or  his  issue  under  the  said  will  and  in  the  order  dated 
&c.  referred  to  as  the  *^ Granddaughter's  charge";  5.  Not  to  part 
with  any  policy  of  insurance  &c.  [Form  11,  aup,  (f)],  and  to  produce 
such  policies  and  receipts  and  muniments  to  the  trustees  on  all 
reasonable  occasions;  6.  To  permit  the  said  trustees  &c.  [Form  11, 
sup.  (g)] ;  7.  To  purchase  from  the  trustees  the  live  and  dead  stock 
belonging  to  the  trustees  on  the  farms  now  being  carried  on  by  them 
at  a  valuation  to  be  made  by  some  person  to  be  agreed  on  between  the 
trustees  and  the  applicant ;  8.  So  long  as  the  applicant  shall  remain  in 
possession  &c.  [Form  11,  sup.  (h),  doum  to  and  including  ''information 
as  to  any  such  covenant,  conti'act,  or  obligation  "J ;  Let  the  applicant 
be  let  into  possession  and  into  receipt  of  the  rents  and  profits  of  the 
said .  estates ;  And  Let  the  respondents,  the  trustees,  deliver  to  the 
applicant  the  plate,  pictures,  furniture,  and  household  effects  by  the 
scud  will  settled  upon  trusts  corresponding  with  those  declared  of  the 
said  G.  H.  estate  (an  inventory  thereof  being  first  signed  in  duplicate 
by  the  applicant,  and  one  copy  thereof,  so  signed,  being  delivered  to 
the  trustees),  and  also  all  muniments  of  title  relating  to  the  said  estates, 
or  either  of  them,  including  the  counterparts  of  the  current  leases  and 
ag^ements  for  leases  or  tenancies,  but  not  including  the  probate  of 
the  said  will,  a  schedule  of  the  muniments  to  be  delivered  being  first 
signed  by  the  applicant  and  delivered  to  the  trustees;  Trustees  to 
.retain  the  interest  on  the  charge  out  of  the  income,  and  pay  costs  out 
of  the  corpus  of  the  applicant's  share. — Re  Wythes,  W.  v.  W.,  £eke- 
wich,  J.,  4  March,  1893,  B.  449 ;  (1893)  2  Oh.  369. 

13.  Another  Order — Clause  as  to  Mining  Leases. 

[Undertakings  mutatis  mutandis  as  in  Form  12,  sup.  1  (c),  2,  3,  4, 
5,  6,  8.J  Let  the  Pit  F.  A.  M.  B.  be  let  into  possession  and  into 
receipt  of  the  rents  and  profits  of  all  the  lands  comprised  in  the  said 
settlement  until  further  order,  And  this  Court  being  of  opinion  that  in 
the  event  of  any  mining  lease  being  granted  by  the  applicant  F.  A.  M.  B. 
of  any  of  the  said  lands  under  the  Settled  Land  Act,  1882,  no  part  of 
the  rent  or  royalty  secured  by  such  lease  is  to  bo  set  aside  as  capital 
money,  Let  the  said  F.  A.  M.  B.  be  at  liberty  until  further  order  to  exer- 
cise all  the  powers  of  a  tenant  for  life  under  and  in  accordance  with 
the  Settled  Land  Acts,  1882  to  1890,  except  the  powers  of  sale  and  ex- 
change ;  Liberty  to  apply  as  to  resumption  by  the  trustees  or  trustee 
of  possession  of  the  said  lands  or  any  part  thereof,  or  as  to  any  other 
matter  arising  under  or  in  connection  with  this  order. — Re  Ragot, 
R.  V.  Kittoey  Ohitty,  J.,  7  Dec.  1893,  A.  1665;  (1894)  1  Ch.  177. 
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14.  Declaration  as  to  Comtruction  of^*'  Outgoings. 


5J 


Deolabe  that,  aocoiding  to  the  true  oonBtmction  of  the  testator's 
willy  the  tenants  for  life  of  the  seyeral  estates  by  the  said  will  doTised 
in  settlement  are  respeotivelj  entitled  to  the  arrears  of  rent  remaining 
due  from  the  tenants  at  the  time  of  the  testator's  death,  and  the  rents 
accruing  due  at  that  date  without  any  apportionment  in  favour  of  the 
testator's  estate,  and  that  the  outgoings  of  the  devised  hereditaments 
properly  chargeable  against  such  arrears  and  proportions  indude  all 
such  expenses  due  and  remaining  unpaid  at  the  time  of  the  testator^s 
death  as  in  the  ordinary  course  of  management  as  carried  on  by  the 
testator  would,  at  the  time  of  his  death,  come  into  charge  against  such 
arrears  and  proportions  of  rents  accruing  due  at  the  time  of  his  death, 
treating  each  estate  as  a  whole ;  And  that  the  rates,  taxes,  tithes,  and 
agent's  salary,  the  repairs  oommenoed  and  completed  before  the  death 
of  the  testator,  ordinary  repairs  from  time  to  time  carried  on  upon  the 
hereditaments  by  the  said  will  devised  to  the  Deft  F.  W.  F.  during 
his  life,  and  the  wages  of  workmen  employed  on  the  said  estates,  being 
items  Ac.  of  the  summons,  ought  to  be  deducted  from  the  arrears 
and  proportions  of  rent  of  the  estate  so  devised  to  the  Deft  F.  W.  F. 
and  that  so  much  of  the  repairs  commenced  before  but  not  completed  at 
the  death  of  the  testator  and  for  execution  of  which  an  agreement 
had  been  entered  into  with  a  new  tenant,  and  a  date  of  completion 
either  had  or  had  not  been  fixed  ;  repairs  commenced  before  but  not 
completed  at  the  testator's  death,  and  for  which  there  had  been  no 
contract  with  any  tenant,  and  repairs  for  which  a  contract  with  a 
buOder  had  been  entered  into  by  the  testator,  being  items  &o.  of  the 
said  summons,  as  in  accordance  with  the  contracts  under  which  the 
repairs  therein  mentioned  were  executed  was  due  and  owing  at  or 
prior  to  the  death  of  the  testator,  and  then  remained  unpaid  ought 
also  to  be  deducted,  but  that  so  much  thereof  as  was  not  in  accordance 
with  such  contracts  payable  until,  after  the  testator's  death  ought  not 
to  bo  deducted.  Liberty  to  apply. — Re  Duke  of  Cleveland,  Wolmer 
V.  Forester,  C.  A.,  30  Nov.  1893,  A.  1699 ;  (1894)  1  Ch.  164,  0.  A. 


15.  Successive  Tenants/or  Life  of  Minerals — Might  to  Royalties  on 
Working — Compensation  for  Stoppage  of  Working. 

Deglabe  as  follows,  namely:  (1.)  That  the  Deft  C.  D.,  as  executor 
of  £.  F.,  the  late  tenant  for  life  of  the  estate  devised  by  the  will  of  X., 
is  entitled  to  £ — ,  being  so  much  of  £ —  paid  by  G.  and  H.  for  royalties 
as  represents  royalties  paid  for  coal  gotten  by  them  under  the  said 
estate  during  the  life  of  the  said  £.  F.,  and  that  the  Deft  K.  L.,  the 
present  tenant  for  life  in  possession  of  the  said  estate,  is  entitled  to 
£— ,  the  balance  of  the  said  £,—.  (2.)  That  the  Deft  £.  L.  is, 
as  such  tenant  for  life,  entitled  to  £ — ,  being  the  compensation 
paid  by  the  N.  £.  Bail.  Go.  for  stopping  the  working  by  the  lessees 
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of  oertain  minerals  under  the  said  estate. — Ee  BarringUm^  Oamlen  y. 
Lyon,  Kay,  J.,  3rd  July,  1886,  A.  1007;  33  Ch.  D.  623;  followed  in 
Re  Earl  of  Bradford,  E,  of  B.  v.  Brxdgmany  Kekewich,  J.,  8  August, 
1892,  A.  1305. 


16.  Tenant  far  Life  let  into  Possession  on  giving  Security — Delivery 

of  Specific  Ejects. 

Let  tlie  Pit,  upon  giving  security,  to  be  approved  of  by  tbe  Judge, 
be  let  into  possession  of  tbe  estates  in  the  counties  of  &c.,  devised  by 
the  will  of  W.,  in  trust  for  the  Fit  for  his  life,  and  into  the  receipt  of 
the  rents  and  profits  thereof;  And  Let,  upon  the  Pit  also  giving 
security,  to  be  approved  by  the  Judge,  the  furniture,  books,  pictures, 
plate,  linen,  wines,  live  and  dead  stock,  and  other  personal  estate  and 
effects  whatsoever,  which  were  in  and  about  the  testator's  manor  or 
mansion-house  at  U.  at  the  time  of  his  death,  and  which  were 
delivered  over  by  the  Defts,  the  trustees  and  exors,  to  0.,  at  the 
instance  and  request  of  the  Pit,  be  delivered  by  the  said  Defts,  or  by 
the  said  0.,  to  the  Pit  for  his  own  use  and  benefit ;  And  Let  the  Deft 
O.  deliver  to  the  Pit  the  service  of  plate  described  by  the  testator's 
will  as  ftc,  to  be  enjoyed  by  him  as  an  heirloom. —  Clarke  v.  Ormonde, 
L.  0.,  6  April,  1821,  A.  1297 ;  9  Jac.  108 ;  and  see  Cardigan  ▼.  Curzon- 
Howe,  M.  R,  8  March,  1870,  A.  639,  Form  11,  p.  1613. 


17.  Leave  for  Tenant  for  Life  to  occupy  Mansion — Notice  to  Quit. 

JjBT  J.  L.  {tenant  for  life)  be  at  liberty  to  occupy  the  mansion-house, 
^rdens,  and  premises,  called  &c.,  in  pursuance  of  the  provisions  and 
upon  the  terms  mentioned  in  the  will  of  Sir  T.  L.,  the  testator  &c. ; 
And  Let  the  receiver  &o.  give  to  the  present  tenant  a  proper  notice  to 
quit,  and  deliver  possession  of  the  said  mansion-house  &c. — Lethhridge 
T.  L.,  Y.-C.  S.,  at  Chambers,  15  Jan.  1859,  B.  741. 

By  a  further  order  in  this  case,  the  construction  put  upon  the  words 
**^  mansion-house,  garden,  and  premises  "  was  extended,  and  on  the  petition 
of  the  tenant  for  life  he  was  declared  entitled  to  the  occupation  of  the  park, 
including  the  orchard,  without  paying  any  rent  or  compensation  for  the 
same,  and  without  being  at  any  expense  other  than  paying  rates  and  taxes. 
"The  receiver  was  ordered  to  deliver  up  possession  of  uie  park  and  orchard  to 
the  Fetr,  and  to  pay  him  the  ascertamed  amount  of  the  profits  of  the  park 
and  orchard  since  the  Fetr  was  let  into  possession  of  the  mansion-house,  and 
the  trustees  of  the  will  were  ordered  to  pay  the  expense  of  keeping  the  gardens 
at  the  park  in  a  proper  state  and  condition :  see  Lethhridge  v.  X.,  L.  JJ.,  15 
March,  1861,  B.  710 ;  S.  C,  3  D.  F.  &  J.  523. 

For  further  order  refusing  an  application  by  the  tenant  for  life  for  leave 
to  occupy  the  testator's  home-farm,  aud  declaniig  that  he  was  not  entitled 
(without  paying  rent  or  compensation)  to  the  right  of  sporting  over  any 
portion  of  the  estates  except  that  of  which  he  was  in  actual  possession  under 
the  above  orders,  but  that  such  right  of  sporting,  except  as  aforesaid,  belonged 
to  the  trustees  for  the  benefit  of  their  testators  estate,  see  Lethhridge  v.  L», 
L.  JJ.,  22  March,  1862,  B.  898 ;  8.  C,  4  D.  F.  &  J.  35. 
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18.  TfMstee  ordered  to  deliter  Title  Deeds  of  the  Settled  Property  to 

the  Tenant  for  Life. 

XJpoK  the  petition  of  the  Defts  H.  S.  {tenant  for  life),  and  Q.  and  H., 
infants,  by  X.,  their  next  friend  &c. ;  Lefc  the  Deft  J.  H.,  as  the  trolBtee 
of  the  indenture  of  settlement  dated  &c.,  on  or  b^ore  the  —  day  of  — 
deliver  up  to  the  Petr  H.  8.,  on  oath,  if  required,  all  the  deeds,  docu- 
ments and  muniments  of  title  relating  to  the  W.  estate  in  the  petition 
mentioned,  and  the  trust  property  generally,  which  are  now  or  ever 
have  been  in  his  possession,  custody,  or  power  as  such  trustee  as  afore- 
said, except  the  deed  of  indemnity  given  to  the  said  J.  H.  on  the  pur- 
chase of  the  W.  estate,  the  Petr  H.  8.,  by  his  counsel,  undertakiDg 
(previously  to  such  delivery)  to  indorse  on  the  indenture  dated  &c., 
being  the  conveyance  to  him  of  the  W.  estate  in  the  petition  mentioned, 
a  memorandum  expressing  that  the  W.  estate  has  been  conveyed  to  the 
uses  of  the  said  indenture  of  settlement  dated  &c. — Straker  v.  HanUltan, 
V.-C.  8.,  19  Nov.  1869,  B.  3095. 


19.  Trustees  of  Settlement  authorized  to  raise  a  Sum  by  Mortgage 
for  the  Purpose  of  rebuilding  the  Mansion-house. 

And  the  Fit  {tenant  for  life)  by  her  counsel  submitting  to  bring  into 
settlement  the  lands  and  hereditaments  purchased  by  her  and  men- 
tioned &c.,  and  to  pay  or  make  up  any  sum  required  over  and  above 
the  £5,000  and  costs,  to  be  raised  by  mortgage  as  hereinafter  men- 
tioned, and  submitting  to  concur  in  such  mortgage  to  the  extent  of  her 
life  interest  under  the  indentures  of  settlement  dated  &c.  in  the  plead- 
ings mentioned;  Declare  that  it  is  for  the  benefit  of  the  persons 
interested,  or  to  become  interested,  imder  the  said  indentures  of  settle- 
ment dated  &c.,  that  the  Defts  0.  and  L.,  the  trustees  of  the  said 
settlement,  should  be  at  liberty  to  raise  by  mortgage  of  the  lands  and 
hereditaments  subject  to  the  trusts  of  the  said  settlement  such  a  sum, 
not  exceeding  £5,000,  as  may  be  required  for  the  purpose  of  removing 
and  rebuilding  the  messuage  in  the  pleadings  called  H.,  and  to  apply 
such  sum  in  the  expenses  of  and  incidental  to  such  removal  and  re- 
building, and  adjudge  the  same  accordingly ;  And  Declare  that  it  is 
also  for  the  benefit  of  all  persons  interested,  as  well  under  the  said 
settlement  as  under  the  will  of  F.,  that  the  Defts  O.,  L.  and  W.,  the 
trustees  of  the  same  will,  should  be  at  liberty  to  convey  to  the  Defts 
C.  and  L.,  trustees  of  the  said  settlement,  the  parcels  of  land  mentioned 
&c.,  purchased  by  the  testator  and  omitted  by  him  to  be  settled  upon 
the  trusts  of  the  said  settlement,  to  be  held  by  the  Defts  0.  and  L. 
upon  the  trusts  of  the  said  settlement ;  And  Let  the  Defts  G.,  L.  and 
W.,  make  such  conveyance  accordingly. — Tax  costs  of  Pit  and  Defts  as 
between  solr  and  client,  including  in  such  costs  the  costs  of  raising  the 
said  £5,000 ;  And  Let  the  said  C.  and  L.  be  also  at  liberty  to  raise  by 
such  mortgage,  in  addition  to  the  sum  of  £5,000,  the  amount  of  the 
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said  costfly  and  to  apply  the  same,  wlien  so  raised,  in  payment  of  such 
costs. — Liberty  to  apply. — Frith  v.  Cameron,  V.-C.  M.,  27  June,  1871, 
A.  1782 ;  S.  C,  12  Eq.  169  ;  and  see  Be  Barringtan,  IJ.  &  H.  142. 

For  inquiry  as  to  what  repairs  of  houses,  part  of  the  infant's  property,  are 
absolutely  necessary  to  be  done,  see  Re  Jackson,  J,  y.  Talhot,  21  Oh.  D.  786. 


20.  Trmtees  authorized  to  sell  (1)  Building  Lease  by  Auction  ; 
(2)  Reversion  by  Auction  or  Privately. 

Deglabe  that  in  order  to  effect  a  sale  of  the  land  and  buildings 
situate  in  A.  F.,  in  the  city  of  L.,  forming  the  unsold  part  of  the 
testator's  estate,  to  the  best  advantage,  the  Defts  as  trustees  of  the 
testator's  will  may  carry  out  the  sale  directed  by  sueh  will  in  the 
following  manner,  that  is  to  say :  By  first  putting  up  the  said  land 
and  buildings  to  public  auction  on  the  terms  of  granting  to  the  highest 
bidder  a  proper  building  lease  for  (80)  years  at  a  rent  to  be  deter- 
mined by  the  bidding  at  the  auction  and  subject  to  such  proper  cove- 
nants and  provisions  being  inserted  in  the  proposed  lease,  such  auction 
being  made  subject  to  a  proper  deposit  being  made,  such  deposit 
either  to  be  a  premium  or  a  payment  of  rent  in  advance,  and  also 
subject  to  a  proper  reserved  bidding  or  rent  being  fixed  previous  to 
the  auction,  and  by,  secondly,  selling  either  by  public  auction  or 
private  contract  the  said  land  and  the  buildings  to  be  erected  thereon 
subject  to  the  said  proposed  lease  when  granted. — Be  James,  J,  v. 
Gregory,  C.  A.,  15  June,  1895,  A.  2432 ;  64  L.  J.  Ch.  686,  0.  A 

21.  Trustees  of  Settlement  authorized  to  advance  Sum  to  Tenant  fof* 

Life  on  his  Bond  and  Undertaking. 

Let  the  Fits,  as  trustees  of  the  wiU  of  X.,  be  at  liberiy,  out  of  the 
residuary  personal  estate  of  the  said  X.,  to  advance  to  A.  B.,  tha  tenant 
for  life  under  the  said  will,  £ —  on  the  security  of  his  bond  securing 
the  repayment  thereof  to  the  Fits  E.  and  F.  as  trustees  as  aforesaid,  the 
said  A.  B.  by  his  counsel  undertaking  to  expend  the  said  £ —  in  stock- 
ing, farming,  and  cultivating  the  farm,  called  &o.,  to  the  satisfaction  of 
the  Fit  E.— i?«  Household^  H.  y.  H.,  Bacon,  V.-O.,  5  Aug.  1884,  A. 
1274 ;  S.  a,  27  Ch.  D.  553. 

22.  Life  Estate  declared  not  Forfeited — Costs  charged  on  Life  Estate. 

This  special  case,  stated  for  the  opinion  of  this  Court  pursuant  to 
0.  XXXIY.  1,  coming  on  &c..  Declare  that  the  Fit  has  complied 
with  the  provisions  contained  in  the  will  of  X.,  and  has  not  forfeited 
his  life  estate  under  the  will  of  the  said  testatrix. — Tax  costs  of  Fit 
and  Deft ;  Declare,  pursuant  to  the  47th  section  of  the  Settled  Land 
Act,  1882,  that  the  said  costs  will  be  a  charge  upon  the  real  estates 
devised  by  the  will  of  X.  to  the  Fit  for  life,  with  remainders  over. — 
Austen  Y.  Collins,  Ohitty,  J.,  28  June,  1886,  A.  1058. 
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NOTES. 
TENAKT  FOR  LIFE  AND  REMAIITBEBMAN— BIGHTS  Ain)  LIABILITISS. 

Waaief  TimbeTy  dhe,'] — Estates  for  life  are  usually  Umited  without  impeadi- 
ment  of  waste  so  as  to  enable  the  tenant  for  life  (subject  to  the  rule  in  equity 
as  to  equitable  waste,  see  Vol.  I.,  aup,  pp.  549  et  »eq.)  to  fell  timber  and  open 
mines  and  quarries  and  appropriate  the  produce  for  his  own  benefit :  see  I^y. 
Conv.  vol.  iii.  279. 

In  the  case  of  an  ezecutoiy  settlement,  the  primd  facte  rule  appears  to  be 
that  the  tenant  for  life  is  to  be  made  impeachable  for  waste :  Lewm,  Trusts, 
577 ;  Davenport  v.  i>.,  1  H.  &  M.  775,  779;  Stanley  v.  Coulthurd,  10  Eq.  259; 
but  where  a  larger  estate  than  for  life  is  given  in  the  first  instance,  and  is 
afterwards  cut  down  by  directions  for  a  strict  settlement,  the  estate  will  be 
without  impeachment  of  waste :  Davenport  y.  Z>.,  sup,;  and  see  Form  10,  sup. 
p.  1721 ;  Sackville  West  v.  V,  Holmesdah,  L.  E.  4  H.  L.  543 ;  and  see  ca&^ 
cited,  Lewin,  578. 

For  the  distinction  between  legal  and  equitable  wast?;  the  effect  of  the 
Jud.  Act,  1873,  s.  25  (3)  upon  this  distinction ;  and  the  extent  of  the  rights 
and  liabilities  of  tenant  for  life,  with  or  without  impeachment  of  waste,  as 
between  himself  and  those  entitled  in  remainder :  viz.  (1)  what  is  waste,  and 
in  what  cases  and  to  what  extent  it  will  be  restrained ;  and  (2)  what  relief, 
in  addition  to  that  by  injunction,  will  be  granted,  see  Yol.  I.,  suf,  pp.  549  et  seq. 

For  a  consideration  of  the  doctrine  of  waste  generally,  and  in  particular  of 
the  exception  in  Honywood  y.  H.  (18  Eq.  309,  310),  in  favour  of  owners  of 
timber  estates,  see  Dashwood  v.  Magniae,  (1891)  3  Cn.  306,  C.  A. 

The  proceeds  of  t  ale  of  larch  trees  (not  being  timber),  blown  down  by  ex- 
traordinary gales,  did  not  belong  to  the  equitable  tenant  for  life,  but  she  was 
entitled  to  receive  a  fixed  annual  sum,  equal  to  the  average  income  which 
would  have  accrued  if  no  gales  had  occuired,  such  sum  if  necessary  to  be 
made  up  out  of  the  capital  of  the  invested  proceeds :  Be  HarrisoiCs  Triuts, 
H,  V.  jBT.,  28  Ch.  D.  220,  C.  A.,  Form  5,  sup.  p.  1753. 

Mines  J] — As  to  the  right  of  tenant  for  life  in  respect  of  mines — ^that  he 
cannot  open,  but  may  work  mines  already  opened,  see  Yol.  I.,  sup,  p.  551 ; 
and  that  m  general  a  tenant  for  life  of  open  mines  is  not  *'  impeachable  for 
waste  in  respect  of  minerals  "  within  the  meaning  of  sect.  1 1  of  the  Settled 
Land  Act,  1882,  see  Re  Chaytor,  (1900)  2  Ch.  804,  and  tn/.  ?•  1833. 

In  the  case  of  a  brickfield  opened  by  a  testator  which  his  trustees,  with  a 
discretion  to  sell,  had  allowed  to  be  worked  out,  the  tenant  for  life  was  held 
entitled  to  the  royalties  absolutely,  and  not  merely  to  the  income  which  the 
royalties  if  invested  would  have  produced :  Miller  v.  M,y  13  Eq.  263. 

And  a  tenant  for  life  under  a  will,  though  impeachable  for  waste,  is 
entitled  to  the  rents  and  royalties  under  a  lease  granted  by  him  in  pursuance 
of  a  contract  entered  into  by  his  testator :  He  Kemeys-Tyntey  K,'T,  t.  K,'T,, 
(1892)  2  Ch.  211. 

Compensation  moneys  paid  by  a  railway  co.  for  minerals,  of  such  an  extent 
that  they  could  have  been  gotten  during  the  life  of  the  tenant  for  life, 
belonged  to  him :  Be  Barrington^  Oamlen  v.  Lyon,  33  Ch.  D.  523 ;  but  see 
Be  Bobinson\8tttlement,  (1891)  3  Ch.  129. 

As  to  the  circumstances  under  which  a  quarry  is  to  be  deemed  to  be  opened, 
and  that  the  incidence  of  the  onus  of  snowing  when  it  was  first  opened 
depends  upon  a  consideration  of  all  the  facts,  see  Elias  v.  Snoivdon  Slate 
Quarries  Co,,  4  App.  Ca.  454;  and  upon  the  question  what  is  a  separate 
unopened  mine,  and  the  effect  of  the  intervention  of  a  strip  of  land  held  in 
separate  ownership,  see  Be  May^mnVs  Settled  Estate,  (1899)  2  Ch.  347. 

Leasing  Power,'] — A  written  contract  for  a  lease  by  a  tenant  for  life  with 
leasing  power  is  binding  on  the  remainderman:  Shannon  v.  Bradstreet^ 
1  Sch.  &  Lef.  52  ;  and  trustees,  with  a  power  of  leasing  after  his  death,  may 
effectuate  his  contract  by  executing  the  lease :  Davis  v.  Harford,  22  Ch.  D. 
128. 

Tenant  in  tail  with  limited  powers  of  leasing  under  a  statute,  having  pur- 
ported to  grant  a  lease  without  complying  with  the  provisions  of  the  Act, 
such  lease  was  held  not  to  be  binding  on  me  issue  in  tail  even  as  an  agree- 
ment for  a  lease:  Osborne  v.  D,  Marlborough,  14  W.  E.  886;  12  Jur.  N.  S. 
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659 ;  14  L.  T.  789 ;  and  a  parol  agreement  by  tenant  for  life,  though  coupled 
with  part  performance  by  the  lessee,  will  not  bind  the  remainderman  who  has 
not  acquiesced :  Hope  v.  Z.  Cloncurry,  I.  E.  8  Eq.  555 ;  Morgan  v.  Milman, 
3  D.  M.  &  G.  24 ;  and  see  Sugd.  Pow.  555. 

The  reservation  of  an  increasing  rent  is  not  authorized  by  a  power  to  grant 
ordinary  leases :  Hallctt  to  Martin,  24  Ch.  D.  624. 

An  unrestricted  power  of  leasing  includes  a  building  lease:  Re  James, 
J.  V.  Gregory,  64  L.  J.  Ch.  686,  C.  A.  (where  upon  proof  that  the  real  estate 
could  be  most  profitably  realized  by  first  putting  it  up  for  auction  to  be  let 
on  a  building  lease,  ana  then  selling  the  reversion,  and  that  the  ground  rent 
would  be  not  less  than  the  existing  rent,  the  Court  authorized  that  mode  of 
realization). 

Though  there  is  power  to  grant  an  option  of  purchase,  yet  if  the  lease  be 
outside  the  power,  the  option  must  fall  with  the  lease :  Ilallett  to  Martin,  24 
Ch.  D.  624. 

The  words  '  *  person  or  persons  "  in  a  power  to  lease  justify  a  lease  to  a 
corporation :  Be  Jeffcock*8  Trusts,  51  L.  J.  Ch.  507  ;  Pharmaceutical  Society  v. 
London  Supply  Assoc,,  5  App.  Ca.  851  ;  5  Q.  B.  D.  310;  and  see  Hirst  v. 
TF.  Biding  Union  Bkg,  Co,,  70  L.  J.  K.  B.  828 ;  85  L.  T.  3 ;  49  W.  E.  715. 

In  a  lease  under  a  power  a  covenant  to  renew  at  the  expiration  of  the  term 
may  be  enforced  if,  when  the  time  arrives,  it  appears  that  the  lease  would 
then  be  a  proper  execution  of  the  power :  Gas  Light  and  Coke  Co,  v.  Towse, 
35  Ch.  D.  519. 

As  to  the  sufficiency  of  notice  to  trustees  of  the  intention  of  a  lessee  to 
exercise  his  right  of  renewal,  and  that  such  a  notice  may  be  good,  though 
served  upon  one  only  of  several  trustees,  see  Nicholson  v.  Smith,  22  Ch.  D.  640, 

A  lease  not  con  taming  a  covenant  to  build  is  not  a  **  building"  lease,  and 
the  defect  cannot  be  remedied,  imder  the  Leases  Act,  1849  (12  &  13  Y.  c.  26), 
by  turning  a  lease  of  one  kind  into  a  contract  to  grant  a  lease  of  another 
kind  i  Hallett  to  Martin,  24  Ch.  D.  624 ;  and  so  a  lease  by  a  teoant  for  life 
under  the  Settled  Land  Act,  which  affected  to  grant  a  right  of  way  over  the 
lands  of  the  mansion-house,  and  was  not  bona  fide,  and  invalid,  could  not  be 
treated  as  a  valid  contract  for  a  lease  without  tibe  easement :  Sutherland  v.  S,, 
(1893)  3  Ch.  169. 

A  lease  providing  that  the  lessee  wblb  *'to  do  the  necessary  repairs,"  was 
held  to  be  a  repairing  lease  within  tho  meaning. of  a  power  of  leasmg :  Trus^ 
cott  V.  Diamond  Bock  Boring  Co,,  20  Ch.  D.  261,  C.  A. 

A  tenant  for  life  unimpeachable  for  waste,  with  power  to  grant  such 
mining  leases  as  should  seem  reasonable  and  proper,  was  held  entitled  to 
bind  the  inheritance  by  a  lease  for  99  years  at  a  peppercorn  rent  by  way  of 
mortgage :  Taylor  v.  Mostyn,  23  Ch.  D.  583,  C.  A. 

As  to  leases  under  the  powers  of  the  Settled  Land  Acts,  v,  in/,  pp.  1832, 
1833;  and  as  to  leases  by  mortgagor  or  mortgagee,  v,  inf,  pp.  1968,  1969. 

Bepairs  and  Permanent  Improvements,'] — Independently  of  the  powers  given 
by  statute  (v.  inf,  pp.  1849,  1850),  a  tenant  for  life  cannot  charge  repairs  and 
permanent  improvements  upon  the  estate,  nor  will  an  inouiry  be  directed  on 
the  subject:  Caldeccit  v.  Brown,  2  Ha.  144;  Dunne  v.  !>.,  3  Sm.  &  G.  22; 
7  D.  M.  &  G.  207  ;  except  with  respect  to  sums  laid  out  in  the  completion  of 
a  mansion  or  works  commenced  by  the  settlor,  or  in  keeping  a  mine  at  work 
to  prevent  a  forfeiture:  see  Dent  v.  D,,  30  Beav.  363 ;  10  W.  E.  375 ;  Gilli- 
land  V.  Crawford,  I.  E.  4  Eq.  40 ;  nor  will  sums  laid  out  by  the  trustees 
with  his  concurrence  be  allowed  as  a  charge  upon  the  inheritance :  Harris  v. 
H,,  10  W.  E.  826 ;  and  generally  all  sums  expended  for  repairs  and  improve- 
ments fall  upon  the  particular  tenant  for  life  or  his  estate :  see  Be  Leigh^s 
Estate,  6  Ch.  887 ;  even  where  expended  by  order  of  the  Court  during  the 
minority  of  successive  tenants  for  life:  Floyer  v.  Bankes,  8  Eq.  115. 

And  though  liie  estate  of  a  tenant  for  life  is  not  chargeable  in  respect  of 
permissive  waste  {v,  sup.  Vol.  I.  p.  552),  it  is  liable  for  an  omission  to  repair 
in  breach  of  an  obligation  imposed  by  the  will  under  which  his  life  estate  was 
derived:  Be  Williames,  Andrew  v.  IP.,  62  L.  T.  41 ;  and  see  Wood  house  v. 
Walker,  5  Q.  B.  D.  404 ;  and  so  in  respect  of  neglect  to  repair  copyhold  tene- 
ments according  to  the  custom  of  tne  manor:  Blackmore  v.  White,  (1899) 
1  Q.  B.  293. 

So,  also,  money  held  under  the  trusts  of  a  settlement  or  will,  for  invest- 
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ment  in  land ;  or  the  proceeds  of  settled  property  wbioh  has  been  taken 
under  the  Lands  Clauses  Consolidation  Act,  or  sold  under  the  Settled  Estates 
Act,  cannot  in  general  be  laid  out  in  repairs  or  permanent  improvements 
which  do  not  place  new  buildings  on  the  land :  Drake  v.  Tre/uais,  10  Ch.  364; 
Brunskill  v.  Caird,  16  Bq.  493 ;  Speer'a  Trusts,  3  Ch.  D.  262 ;  the  principle 
beinfc  that  placing  new  buildings  on  land  is  equiyalent  to  acquiring  land,  and 
not  mere  improvement :  Vine  v.  Baleigh,  (1891)  2  Ch.  13,  per  Chitty,  J.; 
Drake  v.  Trefusis,  sup,;  and  see  Be  Mason,  M,  v.  M,,  (1891)  3  Ch.  467;  Be 
Gardiner,  Q.  v.  Smith,  (1901)  1  Ch.  697. 

Bebuilding  a  mansion-house  which  has  become  ruinous  or  been  pulled 
down  has  been  treated  as  an  au^entation  of  the  estate,  and  the  expense  lu» 
been  allowed  to  the  tenant  for  life  out  of  the  accumulations  for  twenty  years 
of  the  personal  estate:  Donaldson  v.  D,,  3  Ch.  D.  743;  and  see  Frith  v. 
Cameron,  12  Eq.  169,  Form  19,  sup,  p.  1762. 

Where  farms  were  untenantable,  or  could  not  be  let,  the  Court  has,  in  a 
special  case,  sanctioned  the  expenditure  of  money,  subject  to  the  same  settle- 
ment, in  repairs  as  necessary  to  the  preservation  of  the  estate :  Conway  v. 
FenUm,  40  Ch.  D.  612 ;  and  see  Hurst  v.  H„  29  L.  B.  Ir.  219;  and  SetUed 
Land  Act,  1890,  s.  13  (ii) ;  or  authorized  an  advance  to  the  tenant  for  life, 
who  was  also  trustee,  on  his  undertaking  to  ex|)end  it  in  stocking,  taking, 
and  cultivatincr  the  farms  to  the  satisfaction  of  nis  co-trustee :  Be  Household, 
H,  V.  H.,  27  Ch.  D.  553,  Form  21,  sup,  p.  1763;  but  there  is  no  jurisdiction 
to  char^  the  interest  of  an  infant  tenant  for  life  in  remainder  with  the  costs 
of  rebuilding  or  repairing  the  mansion  to  be  inhabited  by  the  existing  tenant 
for  life :  Be  De  Tessier*s  Trusts,  De  T.  v.  De  T,,  (1893)  1  Ch.  153 ;  see  also 
Hurst  V.  //.,  29  L.  B.  Ir.  219 ;  and  generally  the  Couit  has  no  jurisdiction, 
in  the  absence  of  special  circumstances  and  in  cases  not  amounting  to 
salvage,  to  raise  money  out  of  a  settled  estate  and  apply  the  money  in  pulling 
down  and  rebuilding  houses  on  the  estate :  Be  Montagu,  Derhishire  v.  Jlf., 
(1897)  2  Ch.  8,  C.  A.  On  the  principle  of  salva^,  costs  of  estabUshrag  by 
action  that  a  right  of  fishery  formed  part  of  uie  settled  estate  (being  not 
recoverable  from  the  unsuccessful  Defts)  were  made  a  charge  on  the  inherit- 
ance ;  HartMon  v.  Tighe,  (1898)  1  LB.  123 ;  and  as  to  the  right  of  a  tenant 
for  life,  who  has  paid  costs,  charges,  and  expenses  for  the  purpose  of  pro- 
tecting the  estate  against  foreclosure  by  mortgagees,  to  a  charge  on  the 
estate,  and  to  have  the  amount  raised  by  a  mortgage,  see  Moore  v.  M.,  60 
L.  T.  627  ;  37  W.  B.  414. 

A  direction  to  keep  buildings  in  good  repair  will  not  be  satisfied  by 
keeping  thorn  in  the  same  state  of  bad  repair  as  they  were  in  when  the 
testator  died :  Cooke  v.  Cholmmideley,  4  Brew.  326 ;  Be  Bradbrook,  Lock  v. 
Willis,  56  L.  T.  106.  But  a  tenant  for  life  under  a  will  of  leaseholds  left  in 
disrepair  by  the  testater  is  not,  unless  specially  directed  so  to  do,  bound  to 
put  tnem  in  repair  so  as  to  complv  wiui  the  covenants  in  the  leases :  Be 
Courtier,  Coles  v.  Courtier,  34  Ch.  D.  136,  C.  A. ;  distinguishing  Be  Fowler, 
16Ch.  D.723. 

An  equitable  tenant  for  life  of  leaseholds  under  a  will  is  bound,  during  the 
continuance  of  his  interest,  to  perform  the  tenant's  continuing  obligations 
under  the  lease,  but  he  is  no.t,  in  the  absence  of  special  direction  in  the  will, 
liable  for  repairs  necessary  at  the  commencement  of  his  interest  or  in  respect 
of  breaches  of  covenant  committed  before  the  testator's  death :  Be  Betty,  B, 
V.  A,  0.,  (1899)  1  Ch.  821,  Form  7,  p.  1755;  Be  Courtier,  Coles  v.  Courtier, 
34  Ch.  D.  186,  C.  A. ;  Be  Ojers,  Cooper  v.  (?.,  (1899)  2  Ch.  54  (not  following 
Be  Tomlinson,  (1898)  1  Ch.  232,  and  see  previous  cases  in  Lewin  on  Trusts, 
255) ;  Be  Smith,  Bull  v.  S,,  84  L.  T.  835 ;  and  as  between  tenant  for  life  and 
remaindermen  the  position  is  the  same  whether  the  property  is  sub-let  at  a  rack 
rent  or  at  an  improved  ground  rent :  Be  Copland's  Settlement,  (1900)  1  Ch.  326. 

Under  a  will  directing  tenant  for  life  to  keep  in  repair  the  mansion-house 

Sounds  and  appurtenances,  she  was  not  bound  to  clean  out  an  ornamental 
ke :  Daihivood  v.  Magniac,  (1891)  3  Ch.  306. 

Where  trustees  of  a  term  are  authorized  to  raise  money  for  improvements 
by  mortgage,  *'  or  "  out  of  the  rente  and  profite,  the  tenant  for  life  is  entitled 
to  have  income  applied  in  permanent  improvemente  raised  out  of  corpus :  Be 
Marquis  of  Bute,  B.  v.  Byder,  29  Ch.  D.  196. 

Drainage  improvement  expenses  imder  the  Public  Health  Act,  1848, 
rightly  paid  by  trustees  as  '*  owners  "  of  settled  messuages,  must,  as  between 
tenant  for  life  and  remainderman,  be  regarded  as  capital  and  treated  as  a 
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oihaige  upon  the  messuages :  Re  Barney y  Harrison  y.  B.,  (1894)  3  Oh.  562 ;  and 
BO  necessary  repairs  on  real  estate  piux^hased  in  accordance  witii  a  power  in  a 
testamentary  settlement  of  personalty,  by  the  direction  or  with  the  consent 
of  the  tenant  for  Ufe,  to  invest  in  land  to  be  held  as  personal  estate :  Be 
Freman,  Dimond  v.  Newbum,  (1898)  1  Ch.  28;  but  the  costs  of  complying 
with  a  sanitary  notice  under  tiie  Public  Health  (London)  Act,  1891  (54  &  55 
y.  0.  76),  and  a  dangerous  structures  notice  imder  the  London  Building  Act, 
1894  (57  &  58  V.  c.  ccxiii),  are  chargeable  against  income :  Be  Copland's 
Settlement,  (1900)  1  Ch.  326. 

As  to  when  a  trust  to  expend  surplus  income  in  improvements  amounts  to 
an  accumulation  within  tne  TheUusson  Act,  see  Vine  v.  Baleigh,  (1891)  2 
Ch.  13,  C.  A. ;  and  that  a  trust  to  apply  rents  of  leaseholds  in  keeping  up  a 
policy  for  replacement  of  their  value  is  not  an  accumulation,  see  Be  Oardiner, 
G,  v.  Smithy  (1901)  1  Ch.  697.  As  to  accumulations  of  income  in  the  purchase 
of  land  only,  see  the  Accumulations  Act,  1892  (55  &  56  V.  c.  58). 

Lidepencfently  of  the  Settied  Land  Act,  the  Court  has  power  to  sanction 
the  payment  by  trustees  of  costs  properly  incurred  by  the  tenant  for  life  for 
the  protection  of  the  estate,  whether  as  Fit  or  Deft,  or  in  parliamentary  pro- 
ceedings :  Be  Earl  de  la  Warr's  EstaUs,  16  Ch.  D.  587  ;  51  L.  J.  Ch.  407  ;  Be 
LordBivers'  EetaU,  16  Ch.  D.  588 ;  Be  Ormrod'$  Estate,  (1892)  2  Ch.  318. 

Evidence  of  modem  usage  as  to  the  mode  of  cultivation  of  property  was  held 
admissible  in  construing  a  devise :  Dashwood  v.  Magniac,  (1891)  3  Ch.  306,  C.  A. 

Interest.'] — Tenant  for  life  of  property  subject  to  a  charge,  whether  created 
by  himself  or  previously  existmg,  must  keep  down,  out  of  the  rents  and 
profits,  the  interest  which  accrues  during  his  tenancy,  and  the  right  may- 
be enforced  against  him  by  the  remainderman  :  Makings  v.  Af.,  1  D.  F.  &  «f. 
355;  IVhithread  v.  Smith,  3D.  M.  &  G.  741 ;  Dixan  v.  Peacock,  3  Drew. 
288 ;  but  he  is  not  liable  for  the  arrears  of  interest  which  have  accrued 
during  a  previous  life  tenancy :  Sharshaw  v.  Gibbs,  Kay,  333 ;  Kirwan  v. 
Kennedy,^,  E.  4  Eq.  499. 

This  obligation  to  keep  down  interest  exists  only  as  between  tenant  for  life 
and  remainderman ;  and  the  incumbrancer  has  no  right  as  against  the  tenant 
for  life  or  his  estate  for  back  rents  which  have  been  received  by  him,  but  were 
not  employed  in  keeping  down  interest :  Be  Morley,  M.  v.  Saunders,  8  £q.  594. 

If,  in  keeping  down  tiie  interest,  the  tenant  for  life  has  himself  made  good 
the  deficiency  of  the  rents  for  that  purpose,  ho  is  not  entitled  to  charge  upon 
the  inheritance  his  payments  in  excess,  without  intimation  to  the  remainder- 
man that  the  rents  are  insufficient,  or  that  he  intends  so  to  charge  them ;  and 
his  legal  pers.  represyes  have  no  better  right:  Kensington  v.  Bouverie, 
7  n.  L.  C.  557 ;  and  see  Shore  r,  S,,  ^  Drew.  501 ;  Lindsay  v.  E,  Widdow, 
I.  B.  7  Eq.  192.  And  where  the  interest  of  mortgages  exhausted  the  rents, 
a  tenant  for  life  and  annuitant  were  entitled  to  have  part  of  the  estates  sold 
to  pay  them  off :  Cooke  y.  Cholmondeley,  4  Drew.  244. 

Possession,"} — ^Where  an  accumulation  was  directed  for  paying  off  mort- 
gages, and  the  mortgagees  sold  under  powers  of  sale,  the  tenant  for  life  was 
entitled  to  be  let  into  possession :  Notion  v.  Johnstone,  30  Ch.  D.  649 ;  and 
as  to  the  right  of  a  c.  q,  t  to  possession,  see  Lewin,  824  et  seq. 

Since  the  Settled  Land  Act,  1882,  the  Court  has  more  freely  exercised  its 
discretion  in  favour  of  an  equitable  tenant  for  life,  and  has  treated  him  as 
entitied,  if  the  estate  and  trustees  can  be  adequately  protected,  to  be  let  into 
possession  and  management  of  the  land :  Be  Wythes,  West  v.  Wythes,  (1893) 
2  Ch.  369  (Form  12,  p.  1759,  sup,) ;  and  see  Be  Hunt,  Pollard  v.  Geake,  W.  N. 
(00)  65 ;  W.  N.  (01)  144,  C.  A.  (where  see  form  of  undertakings) ;  BeBichard^ 
«ow,  B,  v.  B,,  (1900)  2  Ch.  778  ;  Be  Wilkitison,  Lloyd  v.  Steel,  85  L.  T.  43  (set- 
tlement of  ground-rents) ;  and  the  discretion  may  be  so  exercised  although 
the  estate  is  subject  to  a  term  for  securing  incumbrances :  Be  Bichardson, 
sup. ;  Blake  y.  B anbury,  1  Ves.  Jr.  194 ;  Tidd  v.  Lister,  5  Mad.  429 ;  the 
tenant  for  life  in  such  a  case  being  put  upon  an  undertaking  to  pay  the  net 
income  over  to  the  trustees :  Be  Money  Kyrle's  Settlement,  (1900;  2  Ch.  839 
(Form  1 1,  p.  1757,  sup,) ;  and  where  trustees  held  freehold  land  on  trust  for 
sale,  with  power  to  postoone  sale,  and  with  extensive  powers  of  management, 
the  Court  exercised  its  discretion  by  allowing  the  tenant  for  life  to  go  into 
possession,  and  to  exercise  all  the  powers  conferred  by  the  Act  except  tho 
power  of  sale  and  exchange,  with  power  for  the  trustees  to  apply  to  resume 
possession  in  oase  they  should  decide  to  sell :  Be  Bagofs  Settlement,  Bagot 
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V.  KiUoe,  (18M)  1  Ch.  177  (Form  13,  p.  1769,  sup.) ;  5.  v.  as  to  the  general 
principles  goyeming  the  exercise  of  its  discretion  by  the  Court;  and  see 
Lewin,  827. 

Where  the  application  for  possession  was  by  the  assignee  of  a  bankrupt 
tenant  for  life,  ne  was  ordered  to  pay  the  costs  of  the  remaindermen  who  had 
been  served  by  direction  of  the  Master,  and  had  rendered  valuable  assistance : 
lie  Hunt,  Pollard  v.  Gfxike,  W.  N.  (OO)  65  (not  following  Re  Newen,  (1894)  2 
Ch.  297,  369,  on  this  point),  but  not  the  costs  of  the  ba^Erupt;  S,  C. 

Title  Deeds.'] — ^A  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title 
deeds :  Leathes  v.  X.,  5  Ch.  D.  221 ;  Oamer  v.  Hannyrigton,  22  Beav.  627 ; 
unless  there  will  be  risk  of  loss  by  leaving  them  in  his  custody  :  Jenner  v. 
Morris,  1  Ch.  603 ;  or  unless,  from  the  pendency  of  litigation  affectiDg  the 
estate,  the  custody  of  the  trustees  is  more  convenient :  Stanford  y.  Roberts, 
6  Ch.  307  ;  and  see  Warren  v.  Rudall,  IJ.  &  H.  1. 

He  can  recover  possession  of  them  from  a  contingent  remainderman: 
Allgood  V.  Heyvjood,  1  H.  &  C.  745 ;  but  may  be  ordered  to  produce  them  at 
the  instance  of  a  remainderman  whose  title  is  clear :  Pennell  v.  E.  Dysart, 
27  Beav.  542. 

An  equitable  tenant  for  life  of  leaseholds  is  also  entitled  to  possession  of 
the  title  deeds  on  givine  security :  L.  Langdale  v-  Briays,  8  D.  M.  &  G.  391 ; 
3  Sm.  &  G.  225 ;  and  where  he  is  let  into  possession  the  custody  of  the  title 
deeds  will  in  general  be  committed  to  him;  Re  Wythes,  West  v.  Wtfthes, 
(1893)  2  Ch.  369 ;  but  mortgagees  of  the  Hfe  estate  are  entitled  to  insist  on 
the  retention  of  the  title  de^  by  the  trustees :  Re  Newen,  (1894)  2  Ch.  297. 

And  a  person  entitled  in  remainder  to  one-eighth  had  a  prima  fade  right 
to  production  of  the  title  deeds  in  the  absence  of  circumstances  which  would 
justify  the  trustees  in  withholding  them  :  Re  Cowin,  C.  v.  Gravett,  33  Ch.  D. 
179 ;  Re  Burryalnfs  Settled  Estates,  42  Ch.  D.  621. 

Where  a  mamed  woman  is  legal  tenant  for  life,  but  not  for  her  separate 
use,  the  trustee  in  her  husban<Ps  bankruptcy  has  no  absolute  right  to  the 
custody  of  the  title  deeds  during  the  coverture,  but  the  Court  has  a  discre- 
tion :  Exp.  Rogers,  Re  Pyatt,  26  Ch.  D.  31.  C.  A. 

Where  title  deeds  relating  to  two  estates  were  deposited  by  the  owner 
with  her  solr,  and  on  her  death  the  two  estates  went  the  one  to  the  Fits  and 
the  other  to  her  heir,  who  could  not  be  found,  the  Court  refused  to  order 
possession  of  the  deeds  to  be  given  to  the  Fits,  but  ordered  them  to  be 
deposited  in  Court,  with  liberty  to  the  Pits  to  inspect  and  make  extracts : 
WHght  y.  Rohotham,  33  Ch.  D.  106. 

Apfortionmeni.'] — By  the  Apportionment  Act,  1870  (33  &  34  Y .  c.  35),  the 
principle  of  the  former  Acts,  tne  Distress  for  Bent  Act,  1737  (11  Geo.  ll.  c. 
19),  and  the  Apportionment  Act,  1834  (4  &  5  W.  IV.  c.  22),  has  been  greatly 
extended.  By  sect.  2  of  the  Act  of  1870,  all  rents,  annuities,  and  dividenoB 
(as  interpreted  by  sect.  5),  and  other  periodical  payments  in  the  nature  of 
income,  whether  reserved  or  made  payable  by  an  instrument  in  writing  or 
otherwise,  shall,  like  interest  on  money  lent,  he  considered  as  accruing  m>m 
day  to  day,  and  shall  be  apportionable  in  respect  of  time  accordingly. 

under  the  former  Acts  rents  reserved  by  parol  {Caitley  y.  Arnold,  1  J.  &H. 
651 ;  Mills  v.  Trumper,  4  Ch.  320)  and  royalties  m  mining  leases  (not  being 
payments  coming  due  at  fixed  periods,  St.  Aubyn  v.  St.  A.,  I  Dr.  &  Sm.  611), 
were  not  apportionable. 

So  also  payments  under  an  order  of  Court,  e.g.,  of  dividends  in  respect 
of  proceeds  of  settled  property  sold  under  the  Settled  Estates  Acts  or  taken 
under  the  Lands  Clauses  Consolidation  Act :  see  Re  Lawton  Estates,  3  £q. 
469 ;  Longworth^s  Estates,  1  K.  &  J.  1 ;  even  when  the  property  was  held 
under  an  instrument  subsequent  to  the  Act:  Jodrell  v. «/.,  7  Eq.  461 ;  and 
dividends  declared  by  joint  stock  companies :  MaxwelPs  Trusts,  1  H.  &  M. 
610. 

The  right  to  apportionment  now  exists  in  all  these  cases  whether  the 
instrument  came  into  operation  before  or  after  the  passing  of  the  Act  (Ist 
August,  1870):  Re  Clint's  Estate,  18  Eq.  213;  Cajyron  v.  C,  17  Eq.  288: 
Hasluck  y.  Pealey,  19  Eq.  271 ;  and  where  the  will  is  before  and  the  codicil 
after  the  Act :  Constable  v.  C,  11  Ch.  D.  681 ;  subject  only,  it  seems,  to  the 
question  whether  in  a  will  or  instrument  made  before  the  Act  the  particular 
words  used  exclude  an  apportionment :  Jones  y.  Ogle,  8  Ch.  192 ;  and  see 
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BosHtigrave  v.  Burke ,  I.  E.  7  Eq.  186;  or  where  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place :  s.  7. 

The  Act  does  not  alter  the  date  at  which  rent  becomes  due,  so  that  the 
landlord  of  a  co.  cannot  obtain  a  winding-up  order  in  respect  of  i*ent  for  the 
current  quarter :  Re  United  Club  and  Hotel  Co,,  60  L.  T.  665 ;  W.  N.  (89)  67 ; 
1  Megone,  180 ;  and  it  is  not  applicable  to  rent  payable  in  advance  and 
accrued  due,  nor  so  as  to  enable  the  represves  of  a  person  who  has  made  a 
payment  in  advance  to  recover  back  an  apportioned  part :  Ellis  v.  Row- 
hotham,  (1900)  1  Q.  B.  740,  C.  A. ;  Trevalion  v.  Afiderton,  76  L.  T.  642, 
C.  A. 

And  the  Act  does  not  appl^  to  the  case  of  a  purchase  of  stock  between  two 
dividend  days,  so  as  to  deprive  the  tenant  for  life  of  any  part  of  the  next 
dividend :  Re  Clarke,  Barker  v.  Ferowne,  18  Ch.  D.  160 ;  but  where  invest- 
ments which,  by  the  terms  of  a  will  ought  to  have  been  transferred  to  the 
beneficiaries,  were  sold  **  cum  dividend*'  under  an  order  of  the  Court  made 
in  the  absence  of  the  represves  of  the  deceased  tenant  for  life,  they  were  held 
entitled  to  recover  an  apportioned  part  representing  profits  earned  in  her 
lifetime:  Bulkeley  v.  Stephens,  (1896)  2  Ch.  241. 

The  Act  applies  in  the  case  of  the  death,  subsequently  to  the  Act,  of  a 
tenant  for  life  under  the  will  of  a  testator  who  died  before  the  Act :  Lawrence 
V.  />.,  26  Ch.  D.  795. 

The  Act  applies  to  specific  as  well  as  to  residuary  gifts :  Hasluck  v.  Pedley, 
19  Eq.  271 ;  Pollockr.  P.,  18  Eq.  329,  explaining  Whitehead  v.  IF..  16  Eq.  528 ; 
and  generally  to  every  species  of  income  from  whatever  source  derived :  Clive 
V.  C,  7  Ch.  433;  Re  Thacker,  21  W.  R.  285;  28  L.  T.  56;  but  not  to  the 
profits  of  a  newspaper  business:  Re  Cox's  Trusts,  9  Ch.  D«  159;  Wms. 
Exors,  9th  ed.  p.  729. 

The  word  '*  dividends"  includes  a  quinquennial  bonus  declared  by  a  life 
assurance  society  under  their  deed  of  settlement :  Re  Griffith,  Carr  v.  6^.,  12 
Gh.  D.  655 ;  and  every  co.  registered  under  the  Cos.  Act,  1862,  is  a  public  co. 
within  sect.  5  of  the  Act :  Lysaght  v.  L,,  (1899)  1  Ch.  115,  C.  A. 

A  bequest  of  shares  in  a  limited  co.  with  a  declaration  that  the  shares  shall 
'* carry  the  dividend,"  operates  as  an  exclusion  of  the  Act:  Lysaght  v.  L., 
8up, ;  and  so  where  there  is  a  direction  that  the  tenant  for  life  is  to  have  the 
"whole income " :  Re  Meredith,  W.  N.  (98)  48 ;  67  L.  J.  Ch.  409. 

Cajfnf  holds'], — Fines  on  copyholds  for  lives  received  in  the  customary  mode 
of  enjoyment  of  the  manor  by  the  tenant  for  life  as  lord,  are  income  and 
belong  wholly  to  him :  Re  Medows,  Norie  v.  Bennett,  (1898)  1  Ch.  300,  and 
V,  in/,  p.  1781. 

Capital  and  Income,'] — As  between  tenant  for  life  and  remainderman,  divi- 
dends declared  before,  but  not  made  payable  till  after  his  death,  form  part 
of  the  tenant  for  life's  estate  as  being  a  debt  due  to  him  at  his  death :  De 
Oendre  v.  Kent,  4  Eq.  283 ;   Wright  v.  Tuckett,  IJ.  &  H.  266. 

But  there  is  no  right  to  dividends  in  an  incorporated  co.  until  they  have 
been  declared :  Clive  v.  C,  Kay,  600;  and  therefore  (independently  of  the 
Ap))ortionment  Act,  1870,  ss.  2,  5)  dividends,  earned  before  but  not  declared 
until  after  a  testator's  death,  go  as  income  to  his  legatees  for  life,  and  do  not 
form  part  of  the  corpus  of  his  estate :  Bates  v.  Mackinley,  31  Beav.  280 ;  10 
W.  E.  241 ;  Broume  v.  Collins,  12  Eq.  586 ;  and  see  ^«  Hopkins*  Trusts,  18 
Eq.  696. 

If  the  profits  have,  by  resolution  of  the  co.,  or  under  a  power  to  that 
effect  in  the  partnership  deed,  been  capitalized,  they  form  corpus,  and  not 
income  as  between  the  tenant  for  life  and  those  entitled  in  remainder :  see 
Straker  v.  Wilson,  6  Ch.  503 ;  Barton's  Trust,  5  Eq.  238 ;  Baring  v.  Ash- 
burton,  16  W.  E.  452. 

A  bonus  declared  out  of  profits  by  a  co.  which  has  no  power  to  increase  its 
capital  must  be  regarded  as  income  of  the  tenant  for  life  :  Irving  v.  Houston, 
4  Paton,  Sc.  App.  521 ;  and  see  Paris  v.  P.,  10  Ves.  185;  Brandon  v.  i?.,  4 
Ves.  800 ;  Plumbe  v.  Nield,  8  W.  E.  337 ;  6  Jur.  N.  S.  529 ;  29  L.  J.  Ch. 
618;  Hollis  v.  Allan,  14  W.  E.  980  ;  12  Jur.  N.  S.  1638  ;  Dale  y.  Hayes,  19 
W.  E.  299;  40  L.  J.  Ch.  244 ;  24  L.  T.  12 ;  but  where  the  co.  has  power  to 
determine  whether  profits  shall  be  distributed  as  dividends  or  added  to  capital, 
if  they  show  an  intention  to  appropriate  them  to  capital  the  tenant  for  life  is 
not  entitled  to  the  bonus :  Re  Boucn,  B.  v.  Sproule,  12  App.  Ca.  385,  reversing 
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5.  C,  29  Ch.  D.  635,  C.  A. ;  and  see  iJe  Bramley,  66  L.  T.  145 ;  Be  Alsbuiy, 
Sugden  v.  A.,  46  Ch.  D.  237;  Be  Armitage,  (1893)  3  Ch.  337,  C.  A-;  Jfe 
Northage,  Ellis  v.  Barfield,  60  L.  J.  Ch.  488 ;  64  L.  T.  625,  where  a  deda- 
ration  of  bonus  dividends  and  issue  of  new  shares  were  treated  as  separate 
transactions,  so  as  to  entitle  a  tenant  for  life  to  the  bonus ;  and  the  mere  fact 
that  the  profits  are  carried  to  reserve  fund  does  not  neoessarily  stamp  them 
as  capital :  Be  AUhurt/f  sup. 

"Where  a  co.  sold  its  undertaking  for  a  sum  exceeding  the  paid-up  capital 
the  surplus  was  held  to  be  income :  Lubbock  v.  British  Bk,  of  8.  A/rieOy 
(1892)  2  Ch.  198. 

Expenses  of  drainage  works  under  the  Metropolis  Management  Act,  1855, 
were  mcluded  in  "  outgoings  "  which  were  directed  to  be  deducted  from  the 
income  of  the  tenant  for  life  under  a  will :  Re  Crawley,  Acton  v.  C,  28  Ch-  D. 
431 ;  and  see  Be  Leonard  Field,  W.  N.  (88)  36. 

Payments  agreed  to  be  made  by  the  testator  to  a  tenant  for  unexhausted 
improvements  are  payable  as  in  the  nature  of  outgoings  by  the  tenant  for 
life  under  the  will :  Mansel  v.  Norton,  22  Ch.  D.  769,  C.  A. 


(U.)  IMPBOVEMEXT  OF  LAXD  AND  LIMITED  OWNEES'  RESIDEXCES  ACTS,  1864, 

1870.  1871,  1899  (27  &  28  V.  C.  114;  33  &  34  V.  c.  56;  34  &  35  V. 
0.  84 ;  62  &  63  V.  c.  46) ;  BoA&D  OF  AoEiciTLTURE  Act,  1889  (52  & 
53  V.  C.  30). 

For  orders  appointing  a  guardian  for  the  jjurpose  of  consenting  on  behalf 
of  an  infant  remainderman  upon  an  applicauon  under  the  Improvement  of 
Lands  Act,  1864  (27  &  28  V.  c.  114),  and  the  Limited  Owners'  Eesidenoes 
Act,  1870  (33  &  34  V.  o.  56),  see  Be  Blundell,  M.  E.  at  Chambers,  3  July, 
1871,  A.  1768.  Form  13,  sup,  p.  994 ;  Be  D.  of  Manchester,  M.  E.  at 
Chambers,  17  December,  1870,  B.  3215. 


1.  Order  under  these  Acts  authorizing  the  Board  of  Agriculture  to 

proceed. 

Upon  the  application  of  B.  {tenant  for  life).  Let  the  Board  of  Agri- 
oulture  be  authorized  to  entertain  and  proceed  with  the  application 
which  has  been  made  to  them  by  the  said  K.  B.  for  their  sanction  to 
proposed  improvements  to  the  estates  in  the  petition  mentioned,  by  the 
erection  of  an  additional  room,  to  be  used  as  a  ball-room  and  a  billiard- 
room,  at  the  mansion-house  called  &c.,  for  the  aooommodation  of  the 
applicant  and  his  suocessors  in  title  as  owners  thereof,  and  of  the  said 
estates,  under  the  provisions  of  the  above-mentioned  Acts,  notwith- 
standing that  the  applicant  is  tenant  for  life  under  the  settlement  of 
the  said  settled  estates  dated  &c.,  and  is  the  father  of  the  said  infant, 
who  is  the  tenant  in  tail  of  the  said  estates,  subject  to  the  life-interest 
of  the  applicant  therein;  And  Let  the  costs  of  and  relating  to  this 
application  be  deemed  part  of  the  expenses  of  and  incidental  to  the 
application  for  the  proposed  improvements. — See  JRe  Blundellf  M.  E.  at 
Chambers,  5  July,  1871,  A.  1785. 

2.  The  like. 

Upon  the  application  of  0.  {tenant  for  life) ;  And  the  costs  of  this 
application,  and  of  the  application  of  the  infant  D.  for  the  appoint- 
ment of  a  guardian  having  been  ascertained  at  £ — ,  the  Judge  doth 
authorize  the  Board  of  Agriculture  to  entertain  an  application  of  the 
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said  C.  for  their  sanction  to  an  expenditure  not  exceeding  £ —  on 
additions  and  improyements  to  the  manor-house  of  L.  standing  on  the 
said  settled  estates,  notwithstanding  the  infancy  of  the  said  A.,  the 
tenant  in  tail  in  remainder  expectant  on  the  decease  of  the  said  0. ; 
And  Let  the  said  sum  of  £ —  be  deemed  to  be  part  of  the  expenses  of 
and  incidental  to  the  application  to  the  Board  for  the  proposed  im* 
provements,  and  be  included  in  such  sum  of  £ — . — See  Re  PapUlony 
M.  E.  at  Chambers,  26  July,  1875,  B.  1438. 

For  the  like  order,  see  Re  8t  Aubyn,  Y.-O.  H.  at  Chambers,  28  April, 
1876.  B.  791. 

For  the  like  order  on  the  application  of  tenant  for  life  that  the  Inclosure 
Commrs  for  England  and  Wales  may  be  authorized  to  entertain  his  applica- 
tion for  their  sanction  to  an  expenditure  of  not  exceeding  £ —  on  additions 
and  improvements  to  the  manor-house  standing  on  the  settled  estate,  not- 
'withstanding  the  infancy  of  the  tenant  in  tail  in  remainder,  see  Re  PapiUon, 
M.  B.  at  Chambers,  21  July,  1875,  B.  1398. 

For  form  of  application,  see  D.  0.  F.  1152. 


NOTES. 

By  sect.  2  of  the  Board  of  Agriculture  Act,  1889  (52  &  53  V.  c.  30),  the 
powers  and  duties  of  the  Laud  Commrs  for  England  and  Wales  imder  the 
Improvement  of  Land  Act,  1864  (27  &  2B  Y.  c.  114},  and  the  Limited  Owners' 
Besidences  Act,  1870  (33  &  34  Y.  c.  56),  and  the  Limited  Owners*  Besidences 
Act,  1871  (34  &  35  Y.  c.  84),  are  transferred  to  the  Board  of  Agriculture. 

By  the  Improvement  of  Land  Act,  1864  (27  &  28  Y.  c.  1 14),  the  Inclosure 
Commrs  for  England  and  Wales,  now  the  Board  of  Agriculture  ^and  as 
regards  lands  in  Ireland  the  Commrs  of  Public  Works  in  Ireland),  are  autho- 
rized, on  the  application  of  landowners  (see  sect.  8),  to  sanction  proposed 
improvements  m  land  (as  specified  in  sect.  9)  in  manner  provided  by 
sects.  10 — 17,  and  to  charge  the  sums  laid  out  on  the  lands  so  improved. 

By  sect.  21,  in  case  of  dissent  by  any  persons  interested,  or  where  the 
landowner's  infant  children  interested  in  reversion  or  remainder  are  to  be 
protected,  the  landowner  desiring  such  improvements  may,  by  summons  in 
Chambers,  apply  for  an  order  authorizing  the  Commrs  (the  Board)  to  enter- 
tain and  proceed  with  the  application  for  such  improvements. 

Sect.  22  provides  for  the  case  of  a*  dissenting  party  out  of  the  jurisdiction ; 
and  by  sect.  23,  the  costs  of  applications  imder  sects.  21,  22,  shall  be  in  the 
discretion  of  the  Court  or  Judge  who  shall  hear  such  applications,  and,  if  so 
directed,  such  costs  shall  be  deemed  to  be  part  of  the  expenses  of  and  inci- 
dentcd  to  the  application  for  the  proposed  improvements. 

By  sect.  24,  husbands,  guardians,  committees,  &c.,  shall  have  the  same 
rights  and  powers  as  their  wives  or  the  persons  they  represent  would  have 
had  if  free  from  disability,  and  shall  not  be  compelled  to  oissent. 

By  the  Limited  Owners'  Besidences  Act,  1870  (33  &  34  Y.  c.  56),  the 
Improvement  of  Land  Act,  1864,  is  incorporated.  By  sect.  3,  the  erection 
of  mansion-houses  and  usual  and  necessary  buildings,  outhouses,  and  offices, 
&c.,  and  the  completion  and  improvement  of  and  addition  to  mansions 
already  erected,  or  the  conversion  of  houses  ali*eady  erected  into  mansion- 
houses,  shall  be  improvement  within  the  Improvement  of  Land  Act,  1864, 
8.  9. 

By  sect.  4,  the  sum  charged  on  any  estate  under  settlement  in  respect  of 
mansion  and  other  buildings  shall  not  exceed  two  years'  rental  of  the  estate 
after  deducting  public  charges  and  interest  of  debts,  &c.  affecting  the  in- 
heritance after  me  deatii  of  the  limited  owner,  or,  in  the  case  of  different 
estates  settled  to  the  same  uses,  after  deducting  from  the  rental  of  the  estates 
charged  with  the  cost  of  erecting  mansion-houses,  &c.  so  much  of  the  debts, 
&c.  affecting  the  whole  of  the  estates  as  shall  bear  to  the  whole  of  such 
debts  the  same  proportion  as  the  rental  of  the  estates  to  be  charged  shall 
bear  to  the  rental  of  the  whole  of  the  estates. 

The  Limited  Owners'  Besidences  Amendment  Act,  1871  (34  &  35  Y.  c.  84), 
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repeals  sect.  3  of  the  Act  of  1870,  and  defines  improyements  within  the 
meaning  of  the  Improvement  of  Land  Act,  1864,  which  under  that  Act  may 
be  charged  upon  the  estate,  as  '*  the  erection  of  a  mansion-house  and  sudi 
other  usual  and  necessary  buildings,  outhouses,  and  offices  as  are  commonlj 
appurtenant  thereto  and  held  and  enjoyed  therewith,  and  the  completion  of 
any  mansion-house  and  appurtenances  as  aforesaid,  and  the  improTement  of 
and  addition  to  any  mansion-house,  &c.  already  erected,  and  the  improTe- 
ment  and  addition  to  any  house  which  is  capable  of  being  converted  into  a 
mansion-house  suitable  to  the  estate  on  which  the  same  stands,  so  as  such 
improvement  and  addition  be  of  a  permanent  nature ;  provided  that  every 
such  mansion-house  so  erected  and  enlarged  or  converted  is  suitable  to  the 
estate  on  which  it  stands  as  a  residence  for  the  owner  of  such  estate." 

By  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38).  e.  30,  the  enumeration 
of  improvements  contained  in  sect.  9  of  the  Improvement  of  Land  Act.  1864, 
is  extended  so  as  to  comprise,  subject  to  and  according  to  the  provisions  of 
that  Act,  but  only  as  regards  applications  to  the  Board  of  Agriculture  after 
the  passing  of  the  Act  of  1882,  all  improvements  authorized  by  the  Act  of 
1882.    As  to  these  improvements,  v.  inf,  pp.  1849,  1850. 

By  the  Improvement  of  Land  Act,  1899  (62  &  63  Y.  c.  46)  (which  came 
into  operation  on  *Tan.  1st,  1900),  s.  1,  the  period  for  the  repayment  of  a 
rent-charge  for  improvement  of  land  is  to  1>3  **  such  period,  not  exceeding 
forty  years,  as  the  Board  of  Agriculture,  having  regard  in  each  case  to  the 
character  and  probable  duration  of  the  improvement,  determine."  Other 
land  may,  with  the  sanction  of  the  Board,  be  comprised  in  the  charge 
together  with  the  land  improved.  Powers  to  authorize  advances,  b^  resolu- 
tion passed  by  three-fouruis  of  the  shareholders,  are  conferred  on  improve- 
ment companies,  and  the  provisions  of  the  Limited  Owners*  Besidenoes  Acts 
of  1870  and  1871  are  to  apply  to  a  charge  for  securing  an  advance  under  the 
section  for  the  purpose  of  an  improvement  mentioned  in  those  Acts.  The 
order  creating  any  such  charge  is  to  be  in  such  form  as  the  Board  of  Agri- 
culture determine,  and  the  Board  are  empowered  to  extend  the  term  of 
repayment  of  rent-charges  created  in  respect  of  the  planting  of  woods  or 
trees. 

By  sect.  3,  the  remedies  provided  by  sect.  44  of  the  Conveyancing  Act, 
1881  (44  &  45  y.  c.  41),  are  extended  to  rent-charges  under  the  Improvement 
of  Land  Acts,  and  by  sects.  4  and  5  provisions  are  made  facilitating  procedure 
imder  special  improvement  Acts,  and  for  the  closing  of  the  register  of  land 
improvement  orders  at  the  office  of  the  Land  Begis^,  and  except  under  an 
order  of  the  High  Court  no  entry  or  search  is  to  be  n^e  in  any  register  kept 
at  that  office  under  sect.  56  or  sect.  69  of  the  Act  of  1864. 


(ni.)  BEmBWING  LEASES— ADMISSION  TO  COPYHOLDS— OONTKIBTmOBr. 

1.  Inquiries  as  to  Leaseholds^  Renewal^  and  Receipt  of  Rents. 

Let  the  following  &c. :  1 .  An  inquiry  what  leasehold  estates  the 
testator  was  possessed  of  or  entitled  to  at  the  time  of  his  death,  and 
upon  what  leases,  determinable  upon  what  lives,  or  for  what  terms  of 
years,  such  leasehold  estates  were  respectively  holden  by  the  testator 
at  the  time  of  his  death,  and  under  what  leases  the  same  are  now 
respectively  holden;  2.  An  inquiry  whether  any  of  such  leases  axe 
now  renewable,  and  upon  what  terms,  and  when  they  respectively 
became  renewable,  and  whether  it  would  be  for  the  benefit  of  the 
estate  of  the  testator  that  the  same,  or  any  and  which  of  them,  should 
be  renewed,  and  upon  what  terms,  and  out  of  wtiat  fund ;  3.  An  in- 
quiry by  whom  the  rents  and  profits  of  such  leasehold  estates  of  the 
testator  have  been  received  since  his  death. — Cooper  ▼.  Wicks,  V.-C.E., 
29  April,  1842,  A.  1022. 

for  order  for  trustees  to  ren^w  leases  from  time  to  time,  c^cgording  to  the 
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usual  course  of  renewal,  and  for  that  purpose  to  retain  so  much  of  the  rents 
as  -will  be  sufficient,  and  when  Pits  or  other  persons  shall  become  entitled  to 
an  assignment,  they  to  be  at  liberty  to  apply,  see  Wallace  v.  TT.,  M.  E., 
24  March,  1832,  B.  1686. 

For  declaration  that  Pits  were  entitled  to  the  grant  of  a  new  lease  in  con- 
formity with  the  covenants  contained  in,  and  to  a  perpetual  renewal  from 
time  to  time  for  ever  upon  the  terms  stated  in,  a  lease  of  1750,  with  a  direc- 
tion for  the  trustees  to  execute  such  lestse  (containing  a  recital  of  the  decla- 
ration of  the  Court)  to  be  settled,  &c.,  eee  Hodges  v.  Blayrave,  M.  R.,  19  July, 
1853,  A.  1670;  S,  C,  18  Beav.  404. 

Por  order  for  Pit  and  Deft,  or  either  of  them,  to  be  at  liberty  to  renew  the 
lease  and  surrender  the  existing  lease,  the  new  lease  to  be  taken  in  the  name 
of  a  trustee  or  trustees  ;  the  parties  paying  the  fine  and  charges  to  be  con- 
sidered as  incumbrancers  on  the  estate  for  the  same ;  and  interest  to  be  com- 
puted at  5  p.  c.  per  ann.  on  the  money  advanced,  see  Birkhead  y.  Manatouj 
L.  C.  1748,  A.  308 ;  2  Vez.  571 ;  3  Atk.  809. 

For  leave  for  mortgagee  to  renew,  such  renewal  to  be  for  the  benefit  of 
such  persons  as  the  Court  should  decree  to  be  entitled  thereto,  the  money 
advanced  on  such  renewal,  and  the  expenses  thereof,  to  be  a  lien  on  the 
premises  in  priority  to  the  other  claims  thereon,  see  Long  v.  E,  Macclesfield, 
28  Nov.  1796. 


2.  Inquiry  as  to  future  Management  of  Leasehold  Estate. 

An  inquiry  what  plan,  if  any,  will  be  fit  and  proper  to  be  adopted 
for  the  overlooking  and  management  of  the  said  leasehold  estates,  and 
for  ensuring  the  payment  of  the  (ground  or  superior)  rents  thereout, 
and  keeping  up  the  necessary  insurances  thereof  against  fire,  and  per- 
f ormance  of  the  other  covenants  of  the  leases  thereof. —  WUmot  v. 
Warren,  M.  R,,  2  March,  1860,  B.  629. 


3.  Inquiry  as  to  Leases  renewed — Tenant  for  Life  to  contributt 

Security. 

Let  the  following  &c. — 1.  An  inquiry  what  renewals  have  been 
made  of  the  testator's  leasehold  estates  respectively,  and  when,  and  by 
whom  and  out  of  what  funds  the  fines,  fees,  and  expenses  attending 
such  renewals,  and  each  of  them,  have  been  paid ;  And  Declare,  that 
the  Deft  J.,  as  tenant  for  life  of  the  said  estates,  ought  to  contri- 
bute to  such  renewals,  and  to  the  fines,  fees,  and  expenses  attending 
the  same,  in  proportion  to  such  benefit  as  he  has  derived  or  may  derive 
from  such  renewals,  and  every  or  any  of  them ;  2.  Let  an  inquiry  be 
made  what  sum  ought  to  be  paid,  or  secured  to  be  paid,  by  the  said 
Deft  J.  in  respect  of  such  his  proportion,  and  what  security  he  ought 
to  give  in  respect  thereof ;  but  this  direction  as  to  such  security  is  to 
be  without  prejudice  to  the  question  whether  the  Deft  J.  may  not 
ultimately  be  liable  to  pay  more  or  less  than  the  sum  for  which  it 
shall  be  certified  that  such  security  ought  to  be  given  ;  costs  of  action 
as  between  solr  and  client  to  be  taxed  and  paid  out  of  the  corpus  of 
the  settled  estates  and  property. — Adjourn  &c. — Jones  v.  /.,  V.-C.  W., 
30  May,  1846,  A.  1849 ;  5  Ha.  440. 

For  inquiry,  what  was  the  proper  amount  required  for  the  fines  and  fees 
for  the  renewal,  and  in  what  manner  aud  out  of  what  fund  the  same  ought 
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to  be  raised  and  paid,  and  to  approTe  of  a  new  life  to  be  put  in,  and  vhat 
security,  if  any,  and  to  what  amount,  ought  to  be  given  by  the  tenant  for 
life  for  the  amount  he  might  be  liable  to  cod  tribute,  see  Hudl^aUmt  t.  Whilp^ 
dale,  9  Ha.  775  ;  and  for  further  inquiry  and  order,  lb,  789. 

For  declaration,  that  the  parties  sucoeefiively  in  possession  under  the  wJl 
were  alone  to  pay  the  ezpenses  of  renewing  leaseholds  made  necessary  by  the 
will,  see  E.  Sha/tefburi/  v.  I).  Marlborough,  2  M.  &  K.  123. 

For  orders  and  inquiries  whore  leaeeholds  were  devised  for  persons  in  suc- 
cession, to  be  renewed  from  rents  or  by  mortgage,  and  the  trustees  had 
renewed  out  of  the  personal  estate,  and  insured  the  amount  on  the  lives  of 
the  c«.  J.  fi>,  and  as  to  future  renewals,  see  Greenwood  v.  Evans,  4  Beav.  44 ; 
Bull  V.  Birkbecl%  2  Y.  &  C.  C.  449. 

And  for  decree  where  leaseholds  were  so  devised,  and  the  trustees  had  also 
renewed ;  on  filling  up  two  of  four  lives,  of  which  one  fell  in  the  life  of  the 
first  tenant  for  life,  wno  died  insolvent ;  the  other  seven  years  after  the  next 
tenant  for  life  came  in  ;  and  for  mortgaging  the  estate  for  the  amounts  pay- 
able, so  far  as  chargeable  on  the  corptis,  see  Wadley  v.  H'.,  2  Col.  11,  18. 


4.  Liability  of  Tenant  for  Lifers  Estate  for  Loss  occasioned  by  not 
keeping  the  Leasehold  and  Copyhold  Estates  renewed. 

'^  Declabe  that  the  estate  of  P.  (tenant  for  life)  is  liable  to  malce 
good  for  the  benefit  of  the  Fits,  and  such  other  person  or  persons,  if 
any,  as  may  become,  or  otherwise  might  have  become,  entitied  to  the 
leasehold  and  copyhold  estates  comprised  in  the  will  and  codicils  of  &c. 
the  amount  of  the  loss  or  diminution  in  the  value  of  the  leasehold  and 
copyhold  estates  at  &c.  in  the  pleadings  mentioned  at  the  death  of  the 
said  P.,  occasioned  by  his  having  omitted  to  keep  fully  estated  for 
three  lives  such  of  the  same  leasehold  and  copyhold  estates  as  could 
have  been  kept  so  fully  estated,  together  with  interest  at  the  rate  of 
4  p.  c.  per  ann.  on  the  amount  of  such  loss  or  diminution  in  valne 
from  the  death  of  the  said  F." — An  inquiry  what  was  the  amount  of 
such  loss  or  diminution,  with  direction  to  compute  interest  at  the  rate 
of  4  p.  c.  per  ann.  on  that  amount  from  the  death  of  F. — Adjourn  &c. 
— Blake  y.  Peters^  L.  J  J.,  3  March,  1863,  A.  796,  varying  decree  of 
V.-C.  K.,  1862,  A.  2308;  S.  C,  1  D.  J.  &  S.  345. 


6.  Payment  of  Fine  on  Renewal  by  Tenant  for  Life — Period  of 

ascertaining  Proportion  repayable. 

Declabs  that  the  Deft  A.  H.  {tenant  for  life)  is  not  entitled  duriBg 
'his  life  to  make  any  claim  in  respect  of  the  sum  advanced  by  him  for 
the  purposes  and  under  the  circumstances  in  the  Master's  certificate 
dated  &c.  mentioned  {in  part  payment  of  a  fine  on  renewal  of  a  lease  for 
lives  of  copyhold  property) ;  but  after  his  death  any  of  the  persons 
interested  in  respect  of  the  said  sum,  or  in  the  trust  premises,  are  to 
be  at  liberty  to  apply  as  they  may  be  advised  as  to  the  sum  to  be 
paid  to  or  by  the  estate  of  the  said  Deft  as  such  tenant  for  life,  for 
or  on  account  of  the  said  sum  of  £ — ,  or  for  or  on  account  of  the 
moneys  paid  out  of  the  corpus  of  the  trust  premises  in  or  about  the 
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renewal  of  the  life  or  lives  for  which  the  copyholds  were  held. — See 
Harria  v.  H.j  M.  E.,  16  July,  1862,  A.  1945 ;  10  W.  E.  826. 

For  order  on  petition  after  the  death  of  A.  H.,  who  predeceased  the  original 
c.  q,  vie^  for  sale  of  so  much  of  the  fund  in  Court  as  would  raise  the  neces- 
Mu^^  amoiint,  and  payment  to  the  Petrs,  the  exors  of  A.  H.,  tenant  for 
life,  in  satisfaction  of  the  sum  of  £ —  paid  and  advanced  hy  A.  H.  towards 
payment  of  the  renewal  fine  of  £ —  under  the  circumstances  in  the  certificate 
dated,  &c.  mentioned,  see  S,  C,  M.  R.,  21  Feb.  1863,  A.  420 ;  32  Beav.  333  ; 
11  W.  E.  451. 


6.  AppoHionmeiit  of  Uxpenses  of  Renewal  paid  hy  Deceased  Tenant 
for  Life — Compound  and  Simple  Interest, 

Let  the  order  dated  &c.  be  varied ;  And  Declare  that  the  proportion 
to  be  paid  by  the  Fit  for  and  in  respect  of  the  fines  and  expenses  of 
renewal  in  the  pleadings  mentioned,  must  bo  ascertained  by  reference 
to  the  actual  enjoyments  under  the  renewal  grants  and  leases  in  the 
pleadings  mentioned  by  H.,  the  late  tenant  for  life  of  the  estates  com- 
prised in  such  renewal  grants  and  leases,  and  by  E.,  the  testator's 
widow,  and  to  the  value  to  be  set  upon  the  life  of  O.,  the  c.  q,  vie,  at 
the  death  of  the  said  H.,  and  having  regard  to  the  agreement  to  have 
a  value  set  upon  the  life  of  the  said  G.  at  the  death  of  the  said  H. ;  And 
Declare  that  compound  interest  ought  to  be  computed  at  the  rate  of 
4  p.  c.  per  ann.,  with  annual  rests,  on  the  proportion  of  such  fines'  and 
expenses  payable  by  the  Fit,  as  the  person  entitled  to  nine-fortieth 
shares  of  the  reversionary  interest  from  the  times  of  the  several  pay- 
ments thereof,  up  to  the  day  of  the  death  of  the  said  H.,  and  that 
simple  interest  ought  to  be  computed  at  the  rate  of  4  p.  c.  per  ann.  on 
the  total  amount  of  such  proportion,  and  interest  from  the  death  of 
the  said  H.  until  payment  to  the  Defts  {his  legal  pen,  represves), — No 
costs  on  either  side. — Bradford  v.  Brownjohn,  L.  J  J.,  11  July,  18Q8, 
A.  1999;  S.  C,  3  Ch.  712  (following  Nightingale  v.  Lawson,  1  Bro. 
0.  0.  440). 


7.  Tenant  for  Life  to  procure  Admission  to  Copyholds — Fines — Costs 
of  appointing  New  Trustees^  Sfc^  to  be  raised  out  of  Corpus  by 
Sale  or  Mortgage — Tenant  for  Life  to  contribute  and  give 
Security. 

«  Let  the  Deft  S.  procure  herself  to  be  admitted  to  the  copyhold 
hereditaments  held  of  the  manor  of  K.,  in  the  pleadings  mentioned, 
upon  the  trusts  of  the  will  of  H.,  deceased,  the  testator,  &c. ;  And 
Declare  that  the  amount  payable  for  the  fines,  fees,  and  expenses  of  the 
admittance  of  the  Deft  S.,  and  of  the  Fits  (if  necessary)  to  the  testator's 
copyhold  estate,  and  for  the  costs  and  expenses  of,  and  relating  to,  the 
appointment  of  Fits  as  trustees  of  the  testator's  will,  and  the  costs  of 
all  parties  of  this  action,  ought  to  be  raised  out  of  the  corpus  of  the 
testator's  real  and  personal  estate;  1.  And  Let  an  inquiry  be  made 
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what  is  the  amount  of  such  fines,  fees,  and  expenses,  and  of  the  costs 
and  expenses  of,  and  relating  to,  the  appointment  of  the  Fits  as  sudi 
trustees,  distinguishing  the  amount  of  the  fines,  fees,  and  expenses 
relating  to  the  copyhold  estate." — Direction  to  tax  the  costs  of  all 
parties,  those  of  the  trustees  as  between  solr  and  client;  2.  Any 
parties  to  be  at  liberty  to  carry  in  proposals  before  the  Judge  for 
raising  the  amount  of  the  fines,  fees,  and  expenses,  and  costs  and 
expenses  of  the  said  appointment  of  the  Pits  as  trustees,  and  the  costs 
of  suit,  by  sale  or  mortgage  [Form  18,  9up,  p.  1456] ;  If  by  mortgage, 
the  interest  to  be  kept  down  by  the  tenant  for  life  for  the  time  being 
— **  And  Let  the  Pits,  as  such  trustees,  be  at  liberty,  out  of  the  rents 
and  profits  of  the  said  trust  estate,  to  retain  and  pay  such  interest ; 
And  Declare  that  the  Deft  S.,  as  the  tenant  for  life  of  the  testator's 
copyhold  estate,  ought  to  contribute  to  the  amount  to  be  raised  for  the 
fines,  fees,  and  expenses  relating  to  the  admittance  of  herself,  and  to 
the  admittance  (if  necessary)  of  the  Pits,  to  the  said  copyhold  estate, 
in  prox)ortion  to  such  benefit  as  she  may  derive  therefrom ;  3.  And  Let 
an  inquiry  be  made  what  sums  ought  to  be  paid,  or  secured  to  be  paid, 
to  raise  the  same,  by  the  Deft  8.,  in  respect  of  such  proportion ;  And 
Let  a  proper  security  to  be  given  by  her  in  respect  thereof,  be  approved 
by  the  Judge." — Adjourn  &c. — Carter  v.  Sebright,  M.  E.,  31  Jan.  1859, 
A.  978 ;  26  Bear.  374. 

For  inquiry  what  proportion  of  the  amount  of  the  fines  and  fees  payable  to 
the  lord  of  tine  manor,  on  the  admission  of  the  Petr  to  the  devised  copy- 
holds, ought  to  be  borne  by  the  Petr  as  tenant  for  life  of  the  said  estates, 
and  what  proportion  by  the  parties  entitled  in  remainder,  and  paid  out  of  the 
corptM,  see  Re  Burnett.Y.-C.  E.,  25  June,  1852,  A.  1123. 


8.  Ecclesiastical  Lease  no  Imger  reneicable — Application  of  Renewal 
Fund  and  Proceeds  of  Sale — Income  only  given  to  Tenant  for 
Life — Ecclesiastical  Commissioners  Acty  1860  (23  Sf  24  V. 

c,  124). 

Eeverse  the  order  dated  &c.,  with  consequent  directions  as  to  costs ; 
<<  And  Declare  that  from  the  last  renewal  of  the  leasehold  rectoiy, 
glebe  lands,  and  tithe  rent-charge  of  H.  and  S.  at  E.  in  the  petition 
mentioned,  which  took  place  as  ^m  the  29th  September,  1866,  the 
annual  sum  of  £100  ought  to  be  set  aside  out  of  the  said  tithe  rent- 
charge  and  invested  in  Consols  until  the  sale  of  the  share  of  the 
testator  M.  in  the  said  leaseholds  hereafter  directed ;  And  Declare  that 
the  said  leasehold  share  of  the  E.  rectory,  glebe  lands,  and  tithe  rent- 
charge  (hereinafter  called  the  E.  tithes  share)  ought  to  be  sold,  and 
the  proceeds  thereof,  and  the  investments  of  the  said  annual  sum 
treated  as  corpus,  for  the  purpose  of  answering  the  disposition  made  by 
the  will  of  the  testator  of  the  £.  tithes  share ;  And  it  appecving  by  &c. 
that  £856  Consols,  part  of  the  sum  of  £1,003  Consols,  represents  the 
annxial  sum  of  £100  to  be  invested  out  of  the  said  E.  tithes  share,  and 


SECT.  IV.  (in.)]        Renewing  LeaseSy  6fe.  1777 

the  investments  thereof  from  the  year  1866,  np  to  and  indusive  of  the 
year  1874,  Let  the  Pit  and  W.,  as  the  present  trustees  of  the  testator's 
will,  on  or  before  — ,  transfer  the  said  sum  of  £856,  part  of  the  said 
£1,003  Consols  standing  in  their  names  &c.  into  Court  to  the  credit  of 
this  action  &c.,  '  The  account  of  the  E.  tithes  share  '  as  directed  in  the 
Lodgment  Schedule  hereto ;  And  Let  the  Pit  and  W.,  on  or  before  the 
same  day,  out  of  the  cash  in  their  hands  received  in  respect  of  the  said 
E.  tithes  share,  lodge  in  Court  to  the  same  credit,  as  directed  in  the 
said  schedule,  the  sum  of  £100,  to  answer  the  investment  of  £100  for 
the  year  1875 ;  And  Let  the  Pit  and  W.,  on  or  before  the  same  day  in 
every  succeeding  year  until  the  sale  of  the  said  tithes  as  hereafter 
directed,  lodge  the  annual  sum  of  £100  out  of  the  moneys  received 
from  the  said  E.  tithes  in  Court  to  the  same  credit,  as  directed  in  the 
same  schedule ;  And  Let  the  Pit  and  the  said  W.,  as  such  trustees  as 
aforesaid,  sell  £147  Consols,  the  residue  of  the  said  £1,003  Consols,  so 
standing  in  their  names  as  aforesaid,  and  divide  the  proceeds  into  five 
equal  parts,  and  pay  the  same  in  manner  hereinafter  mentioned,  that 
is  to  say  &c.  (^directions  for  payment  to  the  persons  entitled) ;  And  Let 
the  Pit  and  the  said  W.  during  the  life  of  F.  {^tenant  for  life),  or  until 
further  order,  divide  the  surplus  of  the  income  from  the  said  E.  tithes 
share,  after  such  annual  deductions  thereout  as  aforesaid,  until  the 
sale  thereof  as  hereinafter  directed,  and  also  divide  any  dividends  to 
be  received  on  the  said  £1,003  Consols  before  the  transfer  and  sale 
hereinbefore  directed  into  five  equal  shares,  and  pay  the  same  during 
the  life  of  F.  in  like  manner  as  the  proceeds  of  the  sale  of  the  residue 
of  the  £1,003  Consols." — ''And  Let  the  said  share  of  the  leasehold 
rectory  tithe  rent-charge,  and  also  of  the  glebe  lands  of  the  rectory 
of  E.,  granted  by  the  two  several  leases,  dated  &c.,  be  sold  with  the 
approbation  of  the  Judge,  and  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  &c.  subject  to  further  order. — And  all 
persons  interested  in  the  proceeds  are  to  be  at  liberty  to  apply  in 
Chambers  as  to  the  costs  of  and  attending  such  sale,  and  as  to  the  appli- 
cation of  the  proceeds  and  of  the  income  thereof." — \_Add  Lodgment 
Schedule^  directing  lodgment  in  Court  of  Consols^  and  of  annual  sums 
o/"  £100  and  investment^] — See  Maddy  v.  Hale^  0.  A.,  11  July,  1876, 
B.  2352 ;  S.  C,  3  Ch.  D.  327,  C.  A. 

For  inquiry  whether  an  arrangement  (under  23  &  24  V.  c.  124),  mentioned 
in  the  chief  clerk's  certificate — by  which  the  Ecclesiastical  Commrs,  who 
declined  to  grant  any  further  renewal,  offered  to  sell  to  the  trustees  part  of 
the  leasehold  property  and  tithe  rent-charge  on  a  surrender  of  the  existing 
lease  in  the  remamder,  and  payment  of  £2,620  (which  exceeded  the  renew^ 
fund  by  £1,580)  by  way  of  equality  of  exchange— was  proper  and  beneficial 
to  be  entered  into  by  the  trustees,  having  regard  to  the  value  of  the  lease^ 
holds,  and  to  the  right  of  the  remaindermen  to  succeed  on  the  death  of  the 
tenant  for  life  to  the  enjoyment,  as  nearly  as  might  be,  of  the  corpus  of 
the  property,  or  whether  any  and  what  modifications  to  which  the  Commrs 
were  willing  to  agree  should  be  made  therein.  With  the  further  inquiry  as 
to  raising  the  money  necessary  in  addition  to  the  funds  accumulated  for 
renewals  and  available  for  that  purpose  (£1,040),  see  HoUier  v.  Burne,  L.  C. 
for  M.  E.,  23  May,  1873,  A.  2985 ;  S.  C,  16  Eq.  163. 
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9.  The  like — Renewal  Fund  to  be  returned  to  Tenant  for  lAfe — Leate 
to  sell  Leasehold  Interest  in  the  Tithe,  and  purchase  Beterskn  in 
Fee  of  the  Qlehefrom  the  Ecclesiastical  Commissioners. 

'^  And  it  appearing  that  a  renewal  cannot  be  obtained  of  the  lease, 
dated  &c.y  of  the  glebe  and  tithe  at  IT.,  in  the  county  of  G-.,  in  the  plead- 
ings mentioned,  which  lease  is  now  subsisting  and  vested  in  the  Pits, 
as  the  trustees  of  the  settlement,  dated  &c.,  in  the  pleadings  mentioned. 
Declare  that  the  Deft  H.,  as  the  tenant  for  life  of  the  said  leasehold 
premises  under  the  said  settlement,  is  entitled  to  the  portion  of  the 
rents  and  profits  of  the  said  leasehold  premises  retained  by  the  Pits  to 
meet  the  expense  of  the  fines  and  fees  which  would  have  been  payable 
on  a  renewal  of  the  said  lease  if  a  renewal  could  have  been  obtained." 
— Direction  to  raise  and  pay  costs  out  of  £ —  (Consols  standing  in  the 
Pits'  names,  which  had  arisen  from  the  investment  of  the  rents  so 
retained  by  them,  and  for  transfer  of  the  residue  to  H. — "And  Let  the 
Pits  be  at  liberty  to  sell  to  the  Ecclesiastical  Ck)mmr8  for  England  the 
leasehold  interest  in  the  said  tithes  now  vested  in  them,  as  such  trustees, 
under  the  said  lease,  dated  &c.,  and,  as  such  trustees,  to  purchase  the 
reversion  in  fee  of  the  said  glebe  expectant  on  the  termination  of  the 
said  lease,  and  of  the  tithe  rent-charge  thereon ;  And  Let  the  Pits  be  at 
liberty  to  lay  proposals  before  the  Judge  for  that  purpose ;  And  Let  the 
said  Ecclesiastical  Commrs  be  at  liberty  to  pay  the  money  which  will 
be  coming  from  them,  upon  the  balance  of  the  purchase-money  to  be 
respectively  received  by  and  paid  to  them  upon  the  said  transaction,  to 
the  Pits  as  such  trustees  as  aforesaid ;  And  Let  all  proper  parties  join 
in  a  proper  assignment  of  the  said  leasehold  interest  to  the  said 
Ecclesiastical  Commrs,  such  assignment  to  be  settled  by  the  Judge  in 
case  the  parties  differ;  And  Let  the  Pits'  and  Deft's  costs  of  and 
incident  to  the  said  sale  and  purchase,  and  of  and  relating  to  the 
assigpiment  and  conveyance  to  complete  the  same  respectively,  be  taxed 
by  the  taxing  master  as  between  solr  and  client,  and  be  paid  and 
retained  by  the  Pits  out  of  the  money  to  be  paid  to  them  by  the 
Ecclesiastical  Commrs  as  aforesaid." — Directions  to  invest  the  residue 
in  the  trustees'  names,  on  the  subsisting  trusts  of  the  settlement ; — 
''And  Let  the  Pits,  as  such  trustees  as  aforesaid,  take  a  conveyance 
of  the  reversion  in  fee  of  the  said  glebe,  and  of  the  tithe  rent-charge 
thereon,  when  so  purchased  as  aforesaid,  and  stand  possessed  of  the 
same  upon  the  trusts  by  the  said  settlement  declared,  or  referred  to, 
respecting  the  said  leasehold  glebe  and  tithe  at  IT.  aforesaid,  or  upon 
suc^  of  them  as  shall  be  then  subsisting  undetermined  and  capable  of 
being  carried  into  effect,  such  conveyance  to  be  settled  by  the  Judge  in 
ease  the  parties  differ  about  the  same." — ^Liberty  to  apply. — Morres  v. 
Hodges,  M.  E.,  16  Jan.  1860,  B.  163;  27  Beav.  625. 

The  payment  of  the  renewal  fund  to  the  Hfe  tenant  in  this  case  has  been 
explained  on  the  groimd  that  there  was  no  express  paramount  trust  to  renew, 
but  merely  a  diroction  for  the  trustees  to  use  their  utmost  endeavours  to 
renew,  and  to  raise  the  fines  out  of  the  rents  and  profits,  or  by  mortgage  or 
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other  disposition  :  see  Muddy  v.  //ct/c,  3  Ch.  D.  327  ;   Wood^s  Estate^  10  Eq. 
672 ;  Lewin,  430. 

For  form  of  petition,  see  D.  0.  F.  1147. 

10.  Enfranchisement  of  a  Redonal  Manor^  Olehe^  and  Demesnes^  held 

hy  Testator  on  Lease  for  Lives, 

**  Asm  this  Court.,  being  of  opinion  that  the  conditional  Contract,  dated 
&c.,  entered  into  between  the  Estates  Committee  of  the  Ecclesiastical 
Commrs  for  England,  by  C,  their  agent,  of  the  one  part,  and  A.  and  B. 
of  the  other  part,  for  the  surrender  and  enfranchisement  of  parts  of  the 
hereditaments  held  by  the  testator  S.,  by  indenture  of  lease,  dated  &c., 
in- the  order  dated  &o.  mentioned,  is  fit  and  proper,  and  for  the  benefit 
of  the  parties  interested  under  the  will  of  the  testator,  doth  order  that 
the  same  be  carried  into  effect ;" — Consent  by  an  annuitant  to  release 
his  annuity  for  the  purpose  of  the  enfranchisement ; — "  And  upon  the 
execution  by  the  said  A.  and  B.  of  the  indenture  of  surrender  intended 
to  be  made  between  &c.,  and  by  the  said  Ecclesiastical  Commrs  of  the 
indenture  of  conyeyance  intended  to  be  made  between,  &c.,  the  engross- 
ments whereof  have  been  settled  and  approved  by  &c.,  and  are 
identified  &c.  as  proper  deeds  for  carrying  the  said  contract  into  effect, 
and  for  vesting  the  reversion  in  four  undivided  fifth  parts  of  such  of 
the  premises  held  under  the  said  indenture  of  lease  as  are  agreed  to 
be  enfranchised  by  the  said  contract  in  the  said  B.,  the  sole  trustee  of 
the  will  of  the  testator,  upon  the  trusts  in  the  said  order  dated  &c., 
referred  to,  such  execution  to  be  certified  {or  verified  by  affidavit) ; 
Let  the  fund  in  Court  be  dealt  with  as  directed  in  the  schedule  hereto, 
the  sum  of  £ —  cash  thereby  directed  to  be  paid  to  the  said  Ecclesias- 
tical Commrs  being  in  satisfaction  of  the  four  undivided  fifth  parts 
payable  by  the  said  B.,  as  representing  the  estate  of  the  said  testator, 
to  the  said  Ecclesiastical  Commrs  of  the  purchase-money,  value  of 
timber,  and  interest  under  the  terms  of  the  said  contract." — Direction 
that  the  lands  enfranchised  and  the  proceeds  of  sale  thereof  shall  stand 
charged  with  the  payment  of  the  annuity  released  by  the  order. — [^Add 

Payment  Schedule, ^ 

Payment  Schedtjlb 

{Containing  directions  as  under). 


Upon  the  execution  by  A.  and  B.  of  the 
indenture  of  snrrender  intended  to  be 
made  between  &o.,  and  by  the  Euclesi- 
astioal  Commrs  of  the  indenture  of  con- 
veyance intended  to  be  made  between 
&o.,  the  engrossments  whereof  are 
respectively  identified  by  the  signature 
of  Master  {name)  in  the  margins  thereof 
respectively,  being  certified  (or  verified 
by  affidavit] — 
Fay  cash 


The  Ecclesiastical 
Commrs  for  Eng- 
land and  Wales. 


£   8,    d. 


£   i.    d. 


—See  Smith  v.  S.,  M.  E.,  at  Chambers,  4  Aug.  1860,  B.  1881. 
N.B. — ^This  Form  has  been  re-drawn  to  suit  S.  0.  F.  B. 
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NOTES. 
OBLIGATION  TO  RENEW. 

The  proyisions  of  23  &  24  Y.  c.  145,  S8.  8,  9,  as  to  the  renewal  of  leasee  by 
trustees  under  instruments  executed  since  28th  August,  1860,  were  r^ealed 
by  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  s.  64,  but  substantially  re- 
enacted  by  the  Trustee  Act,  1888  (ol  &  52  Y.  c.  59),  now  replaced  by  the 
Trustee  Act,  1893  (56  &  57  Y.  c.  53),  which  provides,  by  s.  19,  sub-s.  1,  that 
a  trustee  of  leaseholds  for  lives  or  years  which  are  renewable  from  time  to 
time,  either  under  any  covenant  or  contract,  or  by  custom  or  usual  practicey 
may,  if  he  thinks  fit,  and  shall,  if  thereto  required  by  any  person  having  an^ 
beneficial  interest,  present  or  future  or  contmgcnt,  in  the  leaseholds,  use  his 
best  endeavours  to  obtain  from  time  to  time  a  renewed  lease  on  the  accus- 
tomed and  reasonable  terms,  and  may  surrender  and  do  all  requisite  acta  ; 
but  where  by  the  terms  of  the  instrument  the  person  in  possession  for  his  life 
or  other  limited  interest  is  entitled  to  enjoyment  without  any  obligation  to 
renew  or  to  contribute  to  the  expenses  of  renewal,  the  section  is  not  to  apply 
unless  the  consent  in  writing  of  such  person  is  obtained  to  the  renewal,  ^y 
Bub-s.  2,  trustees  are  empowered  to  apply,  for  the  purpose  of  renewal,  any 
money  in  their  hands  in  trust  for  the  persons  beneficially  interested  in  the 
lands,  and  raise  the  money  required  by  mortgage  of  the  lands  renewed,  or 
other  lands  held  on  the  same  trusts. 

These  provisions  are  for  the  protection  of  trustees,  and  do  not  alter  the  law 
as  between  tenant  for  life  and  remainderman:  Re  Baring^  Jeune  y.  J9., 
(1893)  1  Ch.  61. 

In  the  absence  of  express  provision,  there  is  no  obligation  on  a  tenant  for 
life  to  renew  renewable  leaseholds  (see  Stone  v.  Theed^  2Bto.  C.  C.  247 ;  White 
V.  ir.,  9  Yes.  561 ;  Capel  v.  Wood^  4  Buss.  500),  but  he  may  be  compelled  to 
surrender  the  lease  for  the  purpose  of  renewal :  White  v.  IK.,  4  Yes.  27,  36. 

If  he  renews,  not  being  bound  to  do  so,  the  renewed  lease  is  subject  to  the 
trusts,  and  enures  for  the  benefit  of  the  persons  entitled  to  the  benefit  of  the 
original  lease :  Palmer  v.  Young y  1  Yem.  276 ;  Roive  v.  Chichester ,  Amb.  715 ; 
Pickering  v.  Vowles,  1  Bro.  C.  G.  197 ;  Brookman  v.  Hafes^  2  Y.  &  B.  45 ; 
Keech  V.  Sand/ordf  1  L.  C.  Eq.  46,  and  cases  there  cited;  and  this  rule 
applies  equally  to  a  purchase  of  the  reversion :  Phillips  v.  P.,  29  Ch.  D.  673, 
0.  A. ;  Re  Lord  Ramlagh^s  Willy  26  Ch.  D.  690  (where  the  assignee  of  tenant 
for  life  having  purchased  was  held  a  trustee,  but  entitled  to  be  recouped  his 
purchase-money) ;  but  not  unless  the  leaseholds  are  customarily  renewable : 
LongUm  v.  Wihhyy  76  L.  T.  770,  following  Randall  v.  Russelly  3  Mer.  197. 

Where  a  lessee,  having  assigned  the  lease  by  way  of  settlement,  without 
disclosine^  such  settlement,  took  a  new  lease  for  a  longer  term  on  a  surrender 
of  the  old  one,  the  new  lease  was  bound  by  the  settlement :  Re  Lulham, 
Brinton  v.  Z.,  53  L.  J.  Ch.  928 ;  32  W.  R.  1013;  S.  C,  affirmed  on  appeal, 
33  W.  B.  788 ;  63  L.  T.  9. 


EXPENSES  OF  EENEWAL. 

According  to  the  old  rule,  the  tenant  for  life  was  bound  to  pay  one-third, 
and  the  remaindermen  two-thirds,  of  the  fines:  see  Vemey  v.  P'.,  Amb.  88; 
1  Yez.  428 ;  but  this  rule  was  abandoned  by  Lord  Thurlow  in  Nightingale  v. 
Lawsony  1  Bro.  C.  C.  440;  White  v.  ir.,  9  Ves.  657 ;  and  it  is  now  settled 
that  where  no  provision  for  meeting  the  expense  has  been  made  b^r  ^e 
settlor  or  testator,  the  tenant  for  life  and  remaindermen  must  contribute 
in  proportion  to  their  actual  enjoyment  under  the  renewal:  Jones  v.  J., 
6  Ha.  440;  Bradford  v.  BrownJohUy  3  Ch.  711;  Hiidlestone  v.  Whelpdale, 
9  Ha.  775,  786 ;  and  see  Lewin,  Trusts,  432  et  seq, ;  Re  Baring y  Jeune  v.  B., 
(189:i)  1  Ch.  61,  where  the  enjoyment  was  to  be  ascertained  by  actuarial 
valuation. 

If  the  tenant  for  life  pays  the  renewal  fine,  although  he  will  not  be 
entitled  during  his  life  to  repayment,  as  the  actual  benefit  derived  by  him 
cannot  be  ascertained  until  his  death  (Harris  v.  H,,  10  W.  R.  826,  Foim  5, 
sup,  p.  1774),  his  represves  will  be  entitled  to  repayment  of  the  proportion 
of  what  he  has  paid,  to  be  ascertained  by  reference  to  his  actual  enjoyment. 
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with  compound  interest  at  4  p.  c.  down  to  Ids  death,  and  simple  interest 
afterwards :  Bradford  v.  Brvwnjohn,  3  Ch.  711,  Form  6,  suj^  p.  1775;  Night- 
inffaJe  v.  Laivson^  1  Bro.  C.  C.  443. 

He  will  not  be  charged  prospectively  with  fines  for  a  renewal,  of  which  he 
may  not  live  to  get  any  benefit:  Isaac  v.  Waif,  6  Ch.  D.  706 ;  and  if,  owing 
to  his  death  during  the  existence  of  the  original  lives,  he  has  derived  no 
benefit  from  the  renewal,  his  reproHves  will  be  entitled  to  the  whole  sum 
which  he  has  paid:  Harris  v.  //.,  32  Beav.  333,  Form  5,  svp,  p.  1774;  but 
their  claim  must  be  made  without  delay:  AinsUe  v.  Harcourt,  28  Beav.  313. 

If  the  expenses  of  renewal  have  been  directed  by  the  settlor  or  testator  to 
be  raised  by  sale  or  mortgage  of  the  estate  itself  or  of  another  estate,  the 
tenant  for  life  loses  the  rent  of  the  part  sold,  or  has  to  keep  down  the  interest 
in  case  of  a  mortgage:  AinsUe  v.  Harcourt,  28  Beav.  313;  Playters  v.  Abbott ^ 
2  My.  &  K.  97. 

If  the  expenses  of  renewal  have  been  directed  to  be  paid  out  of  the  rents 
and  profits,  the  burden  is  thrown  on  the  tenant  for  life  entirely  (even  where 
the  rents  applicable  for  tines  have  been  misapplied  by  the  trustees) :  Solhy  v. 
W(H)d,  29  Beav.  482 ;  see  also  Bradford  v.  Brown  John,  sup. 

And  if  under  a  trust  to  renew  and  pay  the  expenses  from  rents  and  profits 
the  trustees  or  the  tenant  for  life  fail  to  renew,  the  remainderman  is  entitled 
to  an  inquiry  with  a  view  to  charging  the  trustees  or  the  estate  of  the  tenant 
for  life  with  what  would  have  been  a  reasonable  fine  at  the  proper  time  for 
renewal :  Z.  Mont/ort  v.  L»  Cadogan,  19  Ves.  635 ;  17  Ves.  485  ;  Colegrave  v. 
3/anJy,  2  Mad.  72,  87  ;  S.  C„  2  Euss.  238. 

These  rules  apply  to  leases  for  lives  as  well  as  for  years :  Jones  y,J.,  5  Ha. 
440 ;  Bradford  v.  Broumjohn,  3  Ch.  711;  and  also  to  leases  for  lives  of  copy- 
holds (see //arria  V.  //.,  32  Beav.  333,  sup,  p.  1775;  Playters  v.  Abbott,  2 
My.  &  K.  97) ;  and  the  fines,  fees,  and  expenses  payable  on  the  admission  of 
new  trustees  to  copyholds  are  payable  by  the  tenant  for  life  and  remainder- 
men in  proportion  to  the  value  of  their  respective  interests :  Carter  v.  Sebright, 
26  Beav.  374. 

But  the  lord  is  entitled  to  a  fine  in  respect  only  of  a  transmission  of  the 
legal  estate,  and  not  in  respect  of  the  equitable  interest  where  the  legal 
estate  remains  in  liie  tenant  admitted  on  me  roll :  Hall  v.  Bromley,  3d  Ch. 
D.  642,  C.  A. 

As  between  the  tenant  for  life  of  the  reversion  and  remaindermen,  fines 
and  heriots  received  for  renewals  are  casual  profits  payable  to  tenant  for  life : 
Brigstocke  v.  i?.,  8  Ch.  D.  357. 

ECOLESIABTICAL  LEASES — 23  &  24  Y.  C.  124. 

In  the  case  of  church  leases  (now  no  longer  renewable)  trustees  and  others 
with  power  to  raise  money  for  procuring  a  renewal  were  authorized  by  the 
Ecclesiastical  Commrs  Act,  1860  (23  &  24  V.  c.  124,  amending  and  extending 
14  &  15  V.  c.  104;  17  &  18  V.  c.  116),  to  raise  money  for  purchasing  the 
reversion  of  the  property,  or,  having  no  power  to  sell,  they  might,  with  the 
consent  in  writing  of  the  person  beneficially  interested,  or  if  such  person 
were  unwilling  or  mcompetent  to  consent,  with  the  approbation  of  the  Court, 
to  be  obtained  on  petition,  sell  the  estates  held  under  the  lease  and  hold  the 
purchase-money  upon  the  same  trusts  as  the  leaseholds  would,  if  not  sold, 
nave  been  subject  to :  ss.  20,  24,  25,  35 — 38. 

If  there  was  no  absolute  paramount  trust  for  renewal,  the  Court  refused 
to  sanction,  to  the  prejudice  of  the  tenant  for  life,  whose  income  would  be 
thereby  diminished,  an  agreement  under  this  Act  for  the  purchase  by  the 
trustees  of  the  reversion  of  church  leaseholds  which  could  no  longer  be 
renewed :  Hayward  v.  Pile,  6  Ch.  214  ;  and  has  given  him  the  accumulated 
fund :  see  Morns  v.  Hodges,  27  Beav.  625  ;  Tardiff  v.  Robinson,  lb,  629,  n. ; 
Richardson  v.  Moore,  6  Madd.  83,  n.  (cases  favourable  to  the  interests  of 
tenant  for  life). 

But  if  the  instrument,  by  containing  an  absolute  trust  for  renewal,  shows 
the  paramount  intention  of  the  settlor  or  testator  that  the  remaindermen 
should  succeed  to  the  enjoyment  as  nearly  as  mav  be  of  the  corpus  of  the 
property,  to  the  income  of  which  the  tenant  for  life  is  entitled,  the  Court 
will  carry  into  effect  the  arrangement,  notwithstanding  the  opposition  of  the 
tenant  for  life,  and  give  him  the  income  only  of  the  invested  purchase- 
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money :  MtMy  v.  Hah,  3  Ch.  D.  327,  0.  A.  (reversing  V.-O.  M.),  Form  8. 
p.  1776 ;  HoJIier  v.  Bnrne,  16  Eq.  163 ;  WooiTa  Estate,  10  Eq.  572 ;  Re  Barber's 
SettM  Estates,  18  Ch.  D.  624  ;  Re  Lord  RaneJagh's  JVill,  26  Ch.  D.  590. 

Whoro  the  tenant  for  life  is  of  unsound  mind  not  so  found,  an  order 
under  23  &  24  V.  c.  124,  s.  38,  sanctioning  'a  sale  is  made  by  the  Chancery 
Division,  and  not  in  lunacv :  see  Re  Cheshire,  7  Ch.  50. 

An  underlcssoe  of  church  lands,  of  which  his  lessors  have  purchased  tbo 
reversion  under  23  &  24  V.  c.  124,  Ls  entitled  not  to  a  perpetual  renewal,  but 
to  be  allowed  to  purchase  the  reversion  from  his  lessors  on  the  terms  of  pav- 
ing them  a  due  proportion  of  the  purchase-money  and  expense  incurred  in 
their  purchase,  I'egard  being  had  to  his  existing  interests  under  his  lease : 
Postlethwaite  v.  Leirth watte,  2  J.  &  H.  237. 


(nr.)  PRODUCTION  OF  CESTUI  QUE  VIE— CESTUI  QUE  VIE  ACT,  1707 

(6  AirSE,  C.  18). 

1.  Order  to  produce  Cestui  que  Vie  at  Church  Porch — 6  Anne,  c.  18. 

Upon  motion  &c.  by  counsel  for  A.,  wbo  alleged  that  the  said  A.  is 
entitled  to  tbe  immediate  reversion  of  —  after  the  death  of  B.,  who, 
the  said  A.  hath  good  reason  to  believe,  is  dead,  and  that  his  death  is 
concealed  by  C,  as  by  affidavit  appears ;  And  upon  reading  the  said 
affidavit,  this  Ck)urt  doth  order  that  the  said  C.  do  produce  and  show 
the  said  B.  to  &c.,  at  the  door  of  the  parish  church  of  — ,  in  the  county 
of  — ,  on  the  —  day  of  — ,  between  the  hours  of  —  and  —  of  the  clock 
in  the  forenoon  of  the  same  day,  according  to  the  Cestui  Que  Vie  Act, 
1707,— Exp,  Best,  L.  K.,  12  June,  1760,  A.  333;  Ee  Linden,  12  Sim. 
104 ;  Ee  Cloasey,  V.-C.  S.,  20  Jan.  1854,  A.  780 ;  2  8.  &  G.  46 ;  i?«  Owen, 
V.-C.  H.,  21  Dec.  1878,  B.  2266;  10  Ch.  D.  166. 

For  forms  of  apphcation,  &o.,  see  D.  C.  F.  1138  et  eeq, 

2.  To  produce  be/ore  CommisstonerSy  or  the  Court. 

Whereas  by  an  order,  dated  &c.  \^Eecite  former  order"], — ^Now,  upon 
motion  &c.,  who  alleged,  that  it  apj)ears  by  the  affidavit  of  &c.  [State 
service  of  the  last  order,  attendance  at  the  place  therein  mentioned,  and 
the  non-production  of  the  person],  and  upon  reading  the  said  order  and 
affidavits,  this  Court  doth  order  that  the  said  A.,  having  personal 
notice  hereof,  do  produce  the  said  B.,  If  before  Commrs,  before  C.  of  — 
and  D.  of  — ,  at  &c.  — ,  on  the  —  day  of  — ,  between  the  hours  of  — 
and  —  o'clock  in  the  forenoon  of  that  day  [If  before  the  Court,  at  the 
bar  of  this  Court,  at  the  sitting  of  this  Court  the  —  day  of  — ],  accord- 
ing to  the  said  statute. — Exp,  Best,  L.  K.,  13  Nov.  1760,  A.  10;  Exp, 
Be  Trafford,  V.-C.  W.,  Nov.  1845,  A.  15;  Ee  Clossey,  sup. 

For  the  like  order  for  the  assignees  of  the  life  estate  to  produce  the  tenant 
for  hfe  on  evidence  that,  when  last  seen,  he  was  hopelessly  ill,  see  Re  Dennis, 
V.-C.  S.,  18  July,  1860,  A.  1539 ;  8,  C„  8  W.  E.  649;  7  Jur.  N.  S.  230. 

3.  Final  Order — Cestui  que  Vie  not  being  j^roduced  in  Court, 

Whereas  &c.  [Recite  former  order"], — Now,  upon  motion  &c.,  who 
alleged  that  the  said  W.  and  I.  have  been  personally  served  with  the 
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said  order,  as  bj  affidavit  now  produced  and  read  appears,  and  the 
said  W.  and  I.  not  producing  the  said  M.  (c.  q.  vie)  in  Court,  pursuant 
to  the  said  order,  and  no  one  attending  for  the  said  W.  and  I.,  this 
Court  doth  declare,  that  the  said  M.  ought  to  be  deemed  and  taken  to 
be  dead,  according  to  the  said  statute,  and  doth  order  the  Bame  accord- 
ingly.—i2e  Lingen,  V.-C,  1  May,  1841,  B.  535 ;  Exp,  Childs,  L.  C, 
18  Jan.  1723,  A.  85. 

For  an  alternative  order  to  produce  before  Commrs  or  the  Court,  Bee  Exp, 
St.  Auhyn,  4  May,  1799,  B.  319. 

For  orders — for  leave  for  claimants  to  send  over  the  Commrs  at  their  own 
charge  to  Brussels,  to  view  person  there,  see  Lmnard  v.  E,  Susaexy  L.  C, 
14  Oct.  1708,  B.  607 ;  and  to  produce  him  before  same  Commrs  at  the  Middle 
Temple  EEall,  or  in  default  the  x>arty  to  be  taken  to  he  dead,  Ih  605. 


NOTES. 
PEODTTCnON  OF  CfBSTUI  QUE  VIE  TTNDEE  6  ANNE,  C.  18. 

By  the  Cestui  Que  Vie  Act,  1707,  s.  1,  persons  claiming  after  the  death  of 
c.  q,  vie,  upon  affidavit  of  title,  and  of  their  belief  that  c.  q,  vie  is  dead,  and  his 
death  concealed,  may  once  a  year,  upon  application  by  motion  (which  is  to  be 
made  ex  parte :  see  Dan.  1887),  obtain  an  order  for  nis  production,  at  such 
time  and  place  as  the  Court  shall  direct,  on  personal  or  other  due  service  of  the 
order,  to  tne  persons  therein  named,  not  exceeding  two— in  default  the  Court 
may  order  production  in  Court  or  before  Commrs — in  default  fit*  before 
Commrs,  the  return  to  be  filed),  the  c.  q,  vie  is  to  be  taken  to  be  dead,  and 
the  claimant  may  enter :  by  sect.  2,  on  affidavit  that  c.  q,  vie  is  beyond  seas, 
claimant  may,  at  his  own  charge,  send  over  the  persons  named  to  view,  and 
on  their  return  of  non-production,  to  be  filed  as  before,  may  enter;  hy 
sect.  3,  provision  is  made  for  re-enlsy,  if  c.  q,  vie  is  alive ;  by  sect.  4,  tenant 
pur  autre  vie  showing  he  is  alive,  hut  cannot  be  produced,  may  continue 
in  possession;  by  sect.  5,  a  person  holding  over  is  to  he  deemed  a  tres- 
passer, and  liahle  for  damages. 

Where  c.  q.  vie  is  to  be  produced  to  Commrs,  and  their  return  is  filed,  no 
further  order  is  necessary  :  see,  however,  Dan.  1887. 

In  Be  Lingen,  12  Sim.  104,  where  the  second  order  waste  produce  in  Court, 
and  so  there  was  no  return  to  be  filed,  the  V.-C.  thought  that  an  entry  in 
the  registrar's  minute-book  would  be  sufficient,  but  an  order  was  drawn  up  : 
see  also  Exp,  Childs,  Form  3,  aup.;  and  this  seems  the  proper  course :  and 
see  Re  Clossey,  2  S.  &  G.  46. 

In  Re  Isaacs,  4  M.  &  C.  11,  the  tenant  pvr  autre  vie  was  not  allowed  the 
costs  of  production  under  the  first  order,  the  Act  being  sUent  as  to  such 
costs ;  but  the  Act  appears  to  give  the  costs  of  production  hefore  the  Court 
or  Commrs. 

The  M.  R.  had  no  jurisdiction  under  this  Act :  Meyrick  v.  Laives,  23  Beav. 
449 ;  5  W.  B.  746 ;  hut  since  the  Jud.  Acts  the  jurisdiction  is  no  longer 
vested  only  in  the  L.  C,  Lord  Keeper,  or  Commrs  for  the  custody  of  the 
Great  Seal,  but  has  heen  transferred  to  the  Uigh  Court  of  Justice  :  see  Jud. 
Act,  1873,  ss.  16,  17 ;  Jud.  Act,  1875,  s.  3. 

A  devisee  of  land,  in  case  of  the  death  of  another  without  leaving  issue,  is  a 
person  who  has  a  claim  in  expectancy  to  an  estate  after  the  death  of  a  person 
within  sect.  1  :  Re  Fople,  Exp,  Baker,  40  Ch.  D.  589. 

The  assignee  of  a  tenant  for  life  is  within  the  Act :  Exp,  Castledine,  44 
L.  T.  469  ;  29  W.  R.  521 ;  and  a  person  having  a  mere  interest  determinable 
on  a  life,  e,q,,  a  wife  left  in  possession  of  the  rents  by  her  ahsentee  husband, ^ 
the  tenant  for  life,  as  his  agent :  Re  Stevenif,  31  Ch.  D.  320. 

The  order  may  be  made  in  the  absence  of  satisfactory  proof  that  the  c.  q.  vie 
is  living  :  Re  Clossey,  2  Sm.  &  G.  46 ;  and  on  evidence  that  when  last  seen  he 
was  lu^leesly  ill :  Re.  Dermis,  8  W.  R.  649 ;  7  Jur.  N,  S.  230 ;.  and  also  wheu^ 
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the  person  in  possession  who  has  been  applied  to  makes  no  answer  to  ihe^ 
application :  Re  Owen,  10  Ch.  D.  167. 

On  reasonable  evidence  of  the  existence  of  c.  q,  vie,  and  belief  that  he  is 
concealing  himself,  the  time  for  his  production  may  be  enlarged :  In  re  St, 
John's  Hospital,  16  W.  E.  670 ;  1«  L.  T.  112. 

The  order  was  made  on  the  affidavit  of  one  of  the  reversioners,  the  other 
boinp:  an  ambassador  resident  abroad :  Exp,  Dashwood,  W.  N.  (88)  139. 


(y.)  disentailino  under  fines  and  becovesies  act,  1833 

(3  &  4  W.  IV.  c.  74). 

1.   Consent  by  Court  as  Protector  in  case  of  Felony  and  limited  to 

letting  in  Mortgage — Sects.  33,  48,  49. 

Deolare  that  O.,  the  tenant  for  life,  having  been  convicted  of  f elon}^, 
as  in  the  petition  mentioned,  this  Court  hath,  for  the  purposes  of  the 
said  Act,  become  the  protector  of  the  settlement  made  by  the  inden- 
tures of  lease  and  release  dated  &c.,  and  by  the  recovery  suffered  iu 
pursuance  of  the  agreement  contained  in  the  said  indenture  of  release ; 
And  Declare,  that  this  Court,  as  such  protector,  consents  to  bar  the 
estate  of  the  Petr  as  tenant  in  tail  in  remainder  expectant  on  the  deter- 
mination of  the  life  estate  of  the  said  G.,  of  and  in  the  several  lands, 
tenements,  and  hereditaments  mentioned  and  comprised  in  the  said 
settlement,  so  far  as  may  be  necessary  to  enable  the  Petr  to  raise  the 
sum  of  £ — ,  upon  mortgage  thereon,  subject  nevertheless  to  all  prior 
incumbrances  affecting  the  said  lands  &c.,  together  with  the  costs 
(charges  and  expenses)  of  this  application  (and  incident  thereto)  and 
consequent  thereon,  and  also  of  the  said  mortgage  (and  incident  thereto) 
and  consequent  thereon ;  And  Let  a  proper  deed,  for  the  purpose  of 
barring  the  said  estate,  be  settled  by  the  Judge. — Re  Gravenor,  V.-C. 
K.  B.,  22  Dec.  1847,  A.  584  ;  and  for  form  of  petition  and  evidence  in 
support,  see  1  D.  &  8.  700. 

On  the  question  whether  the  power  of  the  Court  to  act  as  protector,  where 
the  protector  of  the  settlement  shall  be  convicted  of  felony,  has  been  affected 
by  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  see  notes,  in/,  p.  1787. 

For  order  in  Lunacy,  and  tmder  the  3  &  4  W.  IV.,  c.  74,  where  lunatic 
was  tenant  in  tail  in  possession,  consenting  to  first  tenant  in  tail  in  remainder 
barring  the  8ubse<juent  limitations,  see  Be  Blevjitt,  6  D.  M.  &  G.  187. 

For  form  of  petition,  see  J),  C.  F.  1144. 


2.  Inquiry  as  to  Legal  Estate — Infant — Protector — Beneficiaries — 

Sei^ts,  33,  48. 

Let  an  inqidry  be  made  in  whom  the  legal  estate  in  the  heredita- 
ments in  the  petition  mentioned  is  vested,  and  whether  such  person  is 
or  is  not  an  infant,  and  who  is  the  protector  of  the  (settlement  of  the) 
said  hereditaments  under  the  will  of  the  testator  in  the  petition  named, 
and  who  is  or  are  beneficially  entitled  thereto  under  the  said  wiU,  and 
for  what  estates  respectively. — Re  Toms,  M.  R.,  24  May,  1836,  B.  630. 

For  inquiry  whether,  under  the  limitations  in  the  settlement,  the  stock  in 
question  was  subject  to  be  laid  out  in  land,  and  upon  what  use,  and  who 
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would  be  entitled  thereto  if  so  laid  out ;  and  whether  a  lunatic,  if  of  sound 
mind,  would  be  the  protector  of  the  settlement  within  the  meaning  of  liie 
Act,  and  for  the  further  order,  see  Grant  v.  Yea,  3  M.  &  K.  246. 


<3.  Order  without  previous  Inquiry — Infant — Money — Land — 

Sect.  71. 

Upon  reading  the  said  petition,  the  (probate  of  the)  will  of  F.,  dated 
&c.,  the  judgment  dated  &c.,  &e.,  the  indentures  dated  &o.,  the  inden- 
ture of  assigpiment,  dated  &o.,  duly  enrolled  in  this  Court,  an  affidavit 
of  — ,  filed  &c.,  of  the  execution  of  the  said  deed  \_Enter  proof  of  aye], 
an  affidavit  of  — ,  filed  &c.,  of  no  charge  or  incumbrance  afPecting  the 
fund  in  question,  and  the  certificate  of  the  fund,  Let  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto. 


Payment  Schedule 
{Containiny  the  followiny). 


TnjiBler  New  ConBols 


— See  Fitzherhert  v.  Bateman,  M.  E.,  17  Feb.  1834,  A.  638  ;   Woody  ate 
V.  Kinliaide,  M.  E.,  23  Jan.  1840,  B.  313. 

N.B. — ^This  Form  has  been  redrawn  to  suit  S.  C.  F.  B. 


4.  Inquiry  tcho  is  entitled^  and  as  to  Charges. 

Let  an  inquiry  be  made  whether  (how  and  in  what  manner)  the  Petr 
is,  under  and  by  virtue  of  the  Act  of  &c  (Fines  and  Recoveries  Act) 
entitled  to  the  £ —  &c.  in  the  petition  mentioned ;  And  whether  there 
are  any,  and  what,  charges  or  incumbrances  affecting  the  same. — 
Adjourn  &c.—Exp.  Stratton,  V.-C,  2  June,  1834,  B.  1029 ;  Exp.  Bush- 
nell,  M.  S.,  25  June,  1834,  A.  1011. 


5.  Further  Order. 

Let  the  £ —  Consols  standing  &c.  in  the  names  of  &c.  be  transferred 
by  F.,  as  the  legal  pers.  represve  of  the  testator,  into  the  joint  names 
of  the  Petrs  {protector  of  the  settlement  and  remainderman  who  had  con' 
curred  in  executiny  a  disentailiny  deed),  or  be  otherwise  disposed  of  as 
they  shall  direct  or  appoint,  discharged  from  the  trusts  of  the  will  and 
codicil  of  the  testator  {crealiny  the  entail). — Exp.  Fullerton,  Y.-C,  28 
Jan.  1837,  A.  227. 
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6.  Declaration  of  Titles  under  Dkeniailing  Deedj  to  Past  and  Future 
Rents  and  Personal  Estate  to  he  invested^  Sfc. — Sect.  71. 

Declabe  that  the  Pits  J.  and  N.  are  the  persons  now  entitled  nnder 
the  will  of  O.,  the  testator  &c.,  and  under  the  disentailing  deed  dated 
&c.,  to  the  beneficial  interest  in  the  rents  and  profits  of  the  real  estate 
now  subject  to  the  trusts  of  the  will  of  the  testator,  and  to  the  bene- 
ficial interest  in  his  residuary  personal  estate,  and  to  the  possession  of 
those  estates  respectively ;  And  Let  the  Defte  E.  and  F.  {trustees  of 
the  tcill)  deal  with  and  dispose  of  the  said  estates  as  the  Pits  shall 
direct. — Account  of  moneys  received  and  payments  made  by  Defts 
E.  and  F.,  or  by  any  other  person  &c.  since  the  death  of  the  testator  in 
respect  of  his  real  and  personal  estate  and  the  rents  and  profits  thereof. 
—Directions  for  taxation  and  payment  of  costs. — Fordham  v.  F.,  M.  E., 
6  Dec.  1864,  A.  2443 ;  S.  C,  34  Beav.  59 ;  13  W.  R.  197. 


7.  Point  of  Laic — Declaration  that  Estate  Tail  under  Shifting 

Limitation  barred. 

The  question  of  law  directed  to  be  set  down  and  argued  &c. 
Declare  that  on  the  assumption  that  the  proviso  in  the  will  of  W.  H., 
the  first  Duke  of  0.,  deceased,  and  set  out  in  para.  —  of  the  statement 
of  claim  in  this  action,  was  originally  good  in  point  of  law,  the  same 
proviso  was  not  in  operation  on  the  death  of  M.  W.  V.  M.  in  the 
year  — ,  the  said  proviso  having  been  defeated  by  the  disentailing 
assurance  dated  &c.,  referred  to  in  the  several  defences  of  the  Defts, 
and  which  operated  so  as  to  bar  any  estate  or  interest  which  the  Pit 
might  otherwise  have  taken  under  the  said  proviso,  and  order  and 
adjudge  the  same  accordingly. — Milhank  v.  Vane,  Kekewich,  J.,  18 
Jan.  1893,  B.  36;  8.  C,  0.  A.,  22  March,  1893,  B.  451;  (1893) 
3  Ch.  79,  C.  A. 

NOTES. 

By  the  Fines  and  Recoveries  Act,  1833  (3&  4  W.  IV.  c.  74),  es.  15—21,  38, 
39,  power  is  given  to  disentail  in  fee,  or  for  a  less  estate  or  a  limited 
purpose,  or  enlarge  base  fees,  and  voidable  estates  are  confirmed,  subject  as 
there  mentioned. 

By  sect.  22,  the  owner  of  the  first  existing  estate  imder  a  settlement  prior 
to  the  estate  tail  under  it  is  to  be  the  protector :  see  Re  Dudson,  8  Ch.  D,  628. 
0.  A.  * 

By  sect.  33,  where  the  protector  is  lunatic  or  of  unsotmd  mind  the  L.  C, 
&c.,  or  the  other  person  or  persons  for  the  time  being  entrusted  with  the  care 
of  lunatics  (see  tfud.  Act,  1875,  s.  7),  or  where  the  protector  shall  be  con- 
victed of  treason  or  felony,  or  an  infant,  or  his  existence  cannot  be  ascer- 
tained, the  (Chancery  Diyifflon)  shall  be  lie  protector  of  the  settlement. 

By  sect.  47,  the  Court  is  in  effect  prevented  from  making  an  agreement  to 
execute  a  disentailing  deed  equivalent  to  a  deed  by  aiding  its  defective 
execution,-  but  the  section  does  not  prevent  the  Coiul;  from  granting  specific 
performance  of  such  agreement :  Bankes  v.  Small,  36  Ch.  J).  716,  C.  A. ;  or 
exercising  its  ordinary  jurisdiction  to  rectify  a  deed  enrolled  on  the  ground 
of  mistake :  HaU-Dare  v.  //.,  31  Ch.  D.  251,  C.  A. 
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Bjr  sect.  48,  in  cases  within  sect.  33,  the  L.  C,  &c.,  may  on  motion  or 
petition  in  a  summary  way  by  a  tenant  in  tail  consent  to  dispositions  under 
the  Act  by  a  tenant  in  tail,  and  make  any  necessary  orders ;  but  if  any  other 
I)er8on  shall  be  joint  protector  the  disposition  is  not  to  be  valid  without  his 
consent  in  the  manner  in  which  the  consent  of  the  protector  is  by  the  Act 
required  to  be  given;  and  by  sect.  49,  the  order  oi  the  L.  C,  &c.,  or  the 
Court  (Chancery  Division)  in  cases  where  he  or  the  Court  shall  be  protector, 
shall  be  sufficient  evide&ce  of  consent  to  the  disposition  by  the  tenant  in  tail 
under  the  settlement. 

In  the  case  of  the  death  of  one  of  the  protectors  of  a  settlement  appointed 
by  the  settlor  or  testator  the  office  (like  that  of  testamentary  guardian :  see 
Eyre  v.  C,  Shaftesbury,  2  L.  0.  Eq.  633)  survives,  and  the  estate  tail  may  be 
effectually  barred  by  the  survivor ;  Bell  v.  IloUby,  15  Eq.  178. 

All  the  tnistees  under  a  will,  who  were  thereby  appointed  protectors, 
having  died,  the  tenant  for  life  becomes  protector,  and  not  the  new  trustees 
appointed  by  the  Court:  Clarke  v.  (Jhamberlin,  16  Ch.  D.  176. 

A  married  woman  entitled  to  her  separate  use  for  life  is  protector :  Keer 
V.  Browuy  Joh.  138 ;  as  also  a  widow  entitled  to  call  for  the  legal  estate  : 
JJaUaiuhaw  v.  Martin,  Joh.  89 ;  and  that  the  person  beneficially  entitled  to 
the  rents  is  protector,  as  being  the  owner  of  the  estate  prior  to  the  estate  tail : 
see  Be  Dudson,  8  Ch.  D.  628,  C.  A. ;  Be  Ainalie,  A,  v.  -4.,  54  L.  J.  Ch.  8 ;  51 
L.  T.  780 ;  33  W.  E.  148. 

A  restraint  on  anticipation  will  not  prevent  a  married  woman  from  barring 
the  entail,  nor  will  her  husband's  bankruptcy  prevent  his  concurrence  in  the 
disentailing  deed  under  sect.  40 :  Cooper  v.  Macdonald,  7  Ch.  D.  288. 

A  disentailing  assurance  by  a  feme  covert  equitable  tenant  in  tail  of  copy- 
holds must  be  entered  on  the  Court  rolls  within  six  months:  Green  v. 
Pateraon^  32  Ch.  D.  95,  C.  A. ;  Hon y  wood  v.  Foster,  30  Beav.  1. 

As  to  the  acknowledgment  by  a  manied  woman  of  deeds  executed  by  her 
for  the  purposes  of  the  Act,  see  Chap.  XXXVII.,  Sect.  II.,  sup,  pp.  931, 
935,  936 ;   Shelf.  R.  P.  S.  299—311. 

A  declaration  of  trust  of  copyholds  by  a  married  woman  tenant  on  the 
rolls  of  the  manor,  by  a  deed  acknowledged  under  the  Fines  and  Becoveries 
Act,  1833,  is  a  "  disposition  "  within  the  meaning  of  sect.  77  of  the  Act,  and 
will  effectually  bind  the  copyholds  as  against  her  customary  heir.  Such 
a  case  is  not  within  the  proviso  to  the  section :  Carter  v.  C,  (1896)  1 
Ch.  62. 

If  tenant  in  tail  in  possession  is  a  lunatic,  the  L.  C.  can  consent  to  the 
remainderman  barring  the  subsequent  entails  in  a  proper  case :  Be  Biewitt, 
6  D.  M.  &  G.  187  (overruling  S,  C,  3  My.  &  K.  250) ;  Be  Wood,  3  My.  &  C. 
266;  Lowton\,  L.,  5  Ves.  11  n. ;  or  bar  the  estate  of  the  lunatic,  but  the 
jurisdiction  will  be  so  exercised  as  not  to  affect  the  rights  of  remaindermen : 
Be  Fares,  Lillington  v.  P.,  12  Ch.  D.  333,  C.  A. 

The  Court,  as  protector  of  the  settlement,  will  not  concur  in  barring  the 
entail  where  the  application  is  not  for  the  benefit  of  the  lunatic's  estate,  but 
of  one  collateral  only :  Be  Tharp,  3  Ch.  D.  59,  C.  A. ;  but  the  Court  in 
lunacy  consented  as  protector  to  tne  tenant  in  tail  barring  the  entail  to  the 
extent  of  letting  in  a  charge  for  sums  allowed  to  him  out  of  the  personal 
estate  of  the  lunatic  tenant  for  life :  Be  Sparrow,  20  Ch.  D.  320,  C.  A, 

That  consent  may  be  given  to  enlargm^  a  base  fee  of  land  in  England, 
the  tenant  for  life  being  a  lunatic  so  found  in  Ireland  and  there  resident,  see 
Be  Oraydon,  1  Mac.  &  G.  655. 

The  right  of  a  tenant  in  tail  to  enlarge  his  estate  into  a  fee  is  a  right 
inherent  in  the  estate  tail,  and  cannot  be  restricted  by  any  expressions  of 
desire  to  the  contrary  by  a  testator  donor  of  the  estate :  Dawkxns  v.  Lord 
Penrhyn,  4  App.  Ca.  51. 

A  tenant  in  tail  who  has  created  a  base  fee  and  conveyed  it  away  can 
nevertheless  enlarge  it  into  a  fee  simple  absolute  under  sect.  19 :  Baukes  v. 
Small,  36  Ch.  D.  716,  0.  A.  (see  sects.  1,  38). 

Upon  conviction  for  felony  of  the  husband  of  a  married  woman  tenant,  the 
Court  became  protector :  Be  Wainewright,  2  Ph.  258. 

And  see  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  ss.  9,  10,  12,  under 
which  the  Crown  may  appoint  an  admor  in  whom  all  the  real  and  personal 
property  of  a  convict  shall  vest  for  all  the  estate  and  interest  of  the  convict 
therein  (sect.  10) ;  and  tibe  admor  shall  have  '^  absolute  power  to  let,  mort- 
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gage,  Bell,  convey,  and  transfer  any  part  of  sach  property  as  to  him  shall 
seem  fit"  (sect.  \\\ 

It  \A  not  oxprnssly  enacted,  and  it  does  not  appear  to  have  been  decided, 
that  since  this  Act  the  admor  appointed  by  the  Crown,  and  not  the  Gonrt, 
would  become  the  protector  of  a  settlement  of  which  the  convict  was  pro- 
tector. 

A  disentailing  deed  in  the  form  of  a  grant  of  the  property,  discharged  from 
all  estates  tail  of  the  grantor,  to  trustees  in  trust  foV  him,  does  not,  if  the 
trustees  have  not  executed  and  have  formally  disclaimed  all  interest,  operate 
as  a  disentiiiling  assurance :  Peacock  v.  EaUlavdy  10  Eq.  17. 

6v  sect.  71,  where  the  money  to  arise  from  the  sale  of  lands  of  any  tenure 
is  subject  to  be  invented  in  the  purchase  of  lands  to  be  entailed,  and  where 
monev  is  subject  to  be  invested  m  like  manner,  the  previous  clauses  of  the 
Art  shall  with  certain  variations  apply  to  such  lands  and  money.  Under 
this  section  a  disentailing  deed  affects  not  only  rents  already  raised  and  liahle 
to  be  invested,  but  future  rents  subject  to  the  same  trust :  Fordham  v.  F., 
34  Beav.  59 ;  13  W.  R.  197 ;  and  as  to  the  application  of  the  section  to  money 
to  be  invested  in  futuro,  see  Re  Harvey,  //.  v.  //.,  (1901)  2  Ch.  290. 

As  to  the  necessity  of  a  disentailing  deed  on  payment  out  of  Court  to  the 
persons  capable  of  disentailing  of  money  representing  an  entailed  estate 
which  has  oeen  sold  under  the  Settled  Estates  Act.  or  taken  under  the  Lands 
Clauses  Art.  the  cases  were  conflicting,  but  in  the  latest  instances  execution  of 
a  disentailing  deed  before  pavment  has  been  required:  see  Re  Reyndds, 
3  Ch.  D.  61,  C.  A. ;  Re  BroadwoofPa  Estate,  1  Ch.  D.  438;  Re  Butler'a  WUI, 
16  Eq.  4T9;  Re  Limerick  Ry,  Co,,  Exp,  Smyth,  10  Ir.  R.  Eq.  66.  In  Stead  y. 
Harper,  W.  N.  (96)  46,  a  small  sum  in  Court  was  paid  out  to  a  tenant  in  tail 
without  a  disentailing  assurance. 

A  power  of  sale  at  request  of  a  tenant  for  life  in  possession  was  held  not 
to  be  extinguished  by  a  disentail  and  resettlement  to  uses  in  restoration  of 
the  uses  of  the  will :  Re  Wright  and  Marshall,  28  Ch.  D.  93. 

A  disentailing  deed  bars,  under  sect.  15  of  3  &  4  W.  IV.  c.  74,  all  estates 
taking  effect  in  defeasance  of  it,  and  this  includes  estates  arising  by  virtue  of 
a  shifting  limitation  defeating  the  estate  tail  in  a  particular  event,  which 
happens  during  the  life  of  the  tenant  for  life,  protector  of  the  settlement : 
Milhank  v.  Vane.  68  L.  T.  725;  62  L.  J.  Ch.  629;  Form  7,  sup.  p.  1786; 
Doe  V.  Earl  of  Scarborough,  3  A.  &  E.  2,  897 ;  and  see  Cardigan  y,  Curzon- 
Howe,^9W,'R.1lo. 

As  to  the  effect  of  an  enfranchisement  deed  in  barring  an  estate  tail  in 
copyholds,  see  Exp.  School  Board  for  London,  41  Ch.  D.  547 ;  58  L.  J.  Ch. 
752;  37W.  R.  61. 


Section  V. — Settled  Estates  Act,  1877  (40  &  41  V.  c.  18). 

Although  this  Act  has  not  been  repealed,  the  jurisdiction  and  procedure 
under  it  have  now  greatly  fallen  into  disuse  by  reason  of  the  more  compre- 
hensive and  convenient  provisions  of  the  Settled  Land  Acts.  Indeed,  the 
case  of  an  infant  being  contingently  entitled  appears  to  be  the  only  one  in 
which  the  provisions  of  the  Act  of  1877  have  not  practically  been  superseded. 
The  Forms  under  the  Act  of  1877,  which  were  omitted  from  the  5th  edition, 
have,  however,  been  reinserted  in  the  present  edition  from  the  4th  edition  to 
meet  the  views  of  many  members  of  the  Bar  and  others  who  considered  that, 
as  the  Act  of  1877  has  never  been  formally  repealed,  it  would  be  convenient 
still  to  retain  the  Forms  thereunder.  Forms  12  and  13,  pp.  1805,  1806, 
which  were  inserted  in  the  oth  edition,  have  been  again  inseited  here.  The 
notos  to  the  Forms  in  the  4th  edition  have,  however,  not  been  reprinted  here, 
and  will  be  found  in  the  4th  edition,  pp.  1475  et  seq,  and  the  notes  which  axe 
here  appended  may  be  taken  as  merely  supplementary  to  those. 
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(l.) — PRELIMINARY  ORDERS  AlO)  PROCEEDINGS. 

1.  Order  on  Summons  appointing  Guardian  to  Infant  to  make  or 

consent  to  an  Application — Sect,  49 — Settled  Estates  Act  Orders^ 
1878,  5,  6,  8,  9,  10,  12. 

Upon  the  application  of  A.  &c.  the  Petrs  in  this  matter,  and  upon 
hearing  the  sob  for  the  Applicants,  and  for  C.  the  father  [or  mother, 
or  testamentary  guardian,  or  guardian  appointed  by  the  Court ;  or, 
where  an  infant  is  tenant  in  taily  the  person  proposed  to  be  appointed 
guardian  of  the  infant  B.,  if  »o,  who  is  tenant  in  tail  of  the  estates 
mentioned  in  the  petition  on  the  —  day  of  —  preferred  by  the  said  A. 
&c.  unto  this  Court  under  the  provisions  of  the  said  Act]  ;  And  upon 
reading  the  said  petition  [or  And  upon  reading  the  petition  on  the  — 
day  of  —  preferred  &c.],  an  affidavit  of  &c.,  filed  &c.  [0.  10  and  12'| 
[ifsoy  and  the  consent  in  writing  of  the  said  C.  to  act  as  the  guardian 
of  the  said  infant]  the  Judge  doth  hereby  appoint  the  said  C.  guardian 
of  the  said  infant  B.,  for  the  purpose  of  making  [or  consenting]  on 
behalf  of  the  said  infant  [to]  the  application  proposed  to  bo  made  by 
the  said  petition  [if  the  infant  is  tenant  in  tail,  add :  And  it  is  ordered 
that  the  said  G.  do  make  or  consent  to]  such  application  accordingly]. 

If  the  guardian  makes  an  affidavit  in  support  under  0.  10  or  12,  his 
consent  may  be  expressed  therein,  and  no  other  formal  consent  is  necessary ; 
and  as  to  dispensing  with  service  of  the  summons  on  the  parent,  &c.,  v,  Seton, 
4th  ed.  p.  1480. 

2.  Order  on  Summons  ap^mnting  Guardian  to  Infant  to  be  served 

icith  Notice^  or  to  make  a  Notification  under  sects,  26,  49— 
0,  5—10, 12. 

Upon  the  application  &c.  [Form  1,  sup,']  the  Judge  doth  hereby 
appoint  the  said  C.  guardian  of  the  said  infant  B.,  for  the  purpose  of 
being  served  with  notice  requiring  him,  on  behalf  of  the  said  infant, 
within  —  days  from  the  service  thereof,  to  notify  whether  he  assents 
to,  or  dissents  from,  the  application  proposed  to  be  made  by  the  said 
petition,  or  submits  the  said  infant's  rights  or  interests  so  far  as  they 
may  be  affected  by  such  application  to  be  dealt  with  by  the  Court,  and 
for  the  purpose  of  making  such  a  notification  accordingly. 

If  the  infant  is  tenant  in  tail :  And  it  is  ordered  that  the  said  G.  do 
witliin  &c.  notify  that  he,  on  behalf  of  the  said  infant  B.,  assents  to,  or 
dissents  from,  the  said  application,  or  submits  the  said  infant's  rights 
or  interests,  so  far  as  they  may  be  affected  by  such  application,  to  be 
dealt  with  by  the  Court. 

3.  Order  on  Summons  authorizing  Committee  on  behalf  of  Lunatic 

Tenant  in  Tail  to  make  or  consent  to  Application^  or  notify  his 
Assent,  Diasenty  or  Submission — Sect,  49 — 0,  6 — 9. 

Upon  the  application  of  A.  &c.,  the  Petrs  in  this  matter,  and  upon 
hearing  the  solr  for  the  applicants,  and  for  0.  the  committee  of  B.,  a 
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lunatic  (0.  9),  who  is  tenant  in  tail  of  tho  estates  mentioned  in  the 
petition  preferred  by  the  said  A.  &c,  [Form  1,  p.  1789],  and  upon 
reading  the  said  petition,  the  order  dated  &c.  made  in  the  matter  of 
the  said  lunatic  by  &c.  {see  O.  11),  whereby  it  appears  that  the  said 
Judges  are  of  opinion  that  it  is  proper  and  consistent  with  a  due 
regard  for  the  interest  of  the  said  lunatic  that  the  said  C.  should  make 
[or  consent  to,  or  dissent  from]  the  application  intended  to  be  made  by 
the  said  petition  [or  submit  his  rights  and  interests  so  far  as  they  may 
be  affected  by  the  application  proposed  to  be  made  by  the  said  petition 
to  be  dealt  with  by  the  Court],  an  affidavit  of  &c.,  filed  &c.  [if  so^  and 
an  affidavit  of  &c.,  filed  &o.,  of  service  of  the  summons  on  C,  the  com- 
mittee of  B.  a  lunatic,  who  is  tenant  in  tail  &c.,  r.  sup.  &c.]  It  is 
ordered  that  the  said  0.  do  on  behalf  of  the  said  lunatic  B.  make  [or 
consent  to]  such  proposed  application  [or  notify  that  he,  on  behalf  of 
the  said  lunatic  B.,  assents  to,  or  dissents  from,  such  proposed  applica* 
tion,  or  submits  his  rights  or  interests  so  far  as  they  may  be  affected 
by  such  application  to  be  dealt  with  by  the  Court]. 


4.  Order  for  SetTice  of  Notice  Ofi  Person  of  Unsound  Mindy  or  out  of 

the  Jurisdiction — Sect.  26 — 0.  4. 

Upon  the  application  of  A.  &c.,  the  Fetrs  in  this  matter,  and  upon 
reading  an  affidavit  of  &c.,  filed  &c.,  It  is  ordered  that  notice  of  the 
application  intended  to  be  made  by  the  petition  preferred  by  &c.,  under 
the  provisions  of  the  said  Act,  requiring  B.,  who  is  a  person  of  unsound 
mind  [or  who  resides  at  —  out  of  the  jurisdiction  of  this  Court]  as  by 
the  said  affidavit  appears,  within  —  days  after  service  of  such  notice, 
to  notify  whether  he  assents  to,  or  dissents  from,  this  application,  or 
submits  his  rights  or  interests,  so  far  as  tliey  may  be  affected  by  such 
application,  to  be  dealt  with  by  the  Court,  be  given  by  delivering  such 
notice  together  with  a  copy  of  this  order  [if  of  unsound  mind,  to  the 
said  B.  at  &c.,  and  to  D.,  the  person  under  whose  care  the  said  B.  is 
residing;  tfout  of  the  jurisdiction  ^  by  delivering  such  notice,  together 
with  a  copy  of  this  order,  to  the  said  B.  at  &c.,  or  state  the  particular 
mode  in  which  in  each  case  service  is  to  be  effected"]. 


5.  Order  diispenmng  tcith  Service  of  Notice — Sect.  27. 
Upon  motion  &c.  [or  the  application  of]  A.,  the  Petr  in  this  matter, 
and  upon  reading  an  affidavit  of  &c.,  filed  &c.,  and  it  appearing  by  the 
said  affidavit  that  the  concurrence  or  consent  of  B.,  who  is  required  to 
be  served  with  notice  pursuant  to  the  26th  section  of  the  said  Act,  of 
the  application  intended  to  be  made  by  the  petition  preferred  by  the 
said  A.  &c.  under  the  provisions  of  the  said  Act  has  not  been  obtained, 
and  that  the  said  B.  cannot  be  found  [or  that  it  is  uncertain  whether 
he  be  living  or  dead,  or  and  it  appearing  to  the  Court  that  such  notice 
cannot  be  given  by  the  said  B.  without  expense  disproportionate  to  the 
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value  of  the  subject-matter  of  sucli  application],  this  Court  doth  hereby 
dispense  with  notice  of  such  application  to  the  said  B. 

The  effect  of  dispensin"^  with  notice  under  sect.  27  is  that  the  person  is  to 
be  deemed  to  have  submitted  his  rights  and  interests  to  be  dealt  with  by  the 
Court.  The  mode  of  making  the  application  is  not  pointed  out,  but  it  seems 
that  the  order  may  either  bo  made  boiore  or  at  the  hearing.  In  Re  JVeJbourne, 
V.-C.  H.,  17  Jan.  1879,  it  was  made  at  the  hearing  and  incomorated  in  the 
order  vesting  the  powers,  and  this  will  probably  be  found  the  more  con- 
venient coiirdo,  see  Form  1,  inf.  p.  1793. 

6.  Order  for  Leave  to  Appear  after  Advertisement  of  the  Appltai' 

tion—Sect.  31—0.  19. 

Upon  motion  &c.  by  counsel  for  B.  of  &c.,  and  upon  hearing  counsel 
for  \_or  upon  reading  an  affidavit  of  &c.,  filed  &c.,  of  service  of  notice 
of  the  said  motion  on]  A.  the  Petr  in  this  matter  [^enier  ajiy  evidence]^ 
This  Court  doth  order  that  the  said  B.  bo  at  liberty  to  appear  and  be 
heard  in  ojiposition  to  [or  support  of]  the  application  intended  to  be 
made  by  the  petition  preferred  unto  this  Court  by  the  said  A.  on  the 
—  day  of  —  imder  the  provisions  of  the  said  Act  [add  terms  as  to  costs 
or  otherwise:  or  if  the  application  is  ex  partCy  subject  to  such  order  as 
the  Court  shall  think  fit  to  make  as  to  costs]. 

Where  the  application  is  made  on  notice  the  Court  may  permit  the  applicant 
to  appear  on  such  terms  as  to  costs  or  otherwise,  and  in  such  manner  as  it 
shall  think  fit :  sect.  31 ;  but  if  the  application  is  made  exp,^  the  leave,  if 
given,  is  to  bo  subject  to  the  direction  of  the  Court  as  to  costs :  see  0.  19, 


7.  Order  on  Ex  parte   Summons  for  Examination  of  a  Married 

Woman— Sects.  60,  51—0.  13,  14. 

Upon  the  application  of  A.  &c.,  the  Petrs  in  this  matter,  and  upon 
reading  the  petition  on  the  —  day  of  — ,  preferred  by  the  said  A.  &c. 
[if  so,  and  an  affidavit  of  &c.],  The  Judge  doth  hereby  appoint  [if 
within  the  jurisdiction,  B.  of  &c.  a  solr  of  the  Supreme  Court,  if  abroad, 
B.  of  &c.  and  C.  of  &c.,  or  either  of  them]  to  examine  (the  Petr)  D. 
the  wife  of  (the  Petr  E.)  touching  her  knowledge  of  the  nature  and 
effect  of  the  application  intended  to  be  made  to  this  Court  by  the  said 
petition,  and  to  ascertain  whether  she  freely  desires  to  make  [or  con- 
sent to]  such  application. 

Where  the  married  woman  is  resddent  abroad,  two  names  at  least  should  bo 
inserted  in  the  order  to  guard  against  failure ;  and  see  Seton,  4th  ed.  p.  1483. 

(n.)  LEASING  POWERS. 

1.  Order  vesting  Powers  of  granting  Building^  Agricultural  or 

Occupation  Leases, 

Preliminary  recitals, — Upox  the  petition  of  A.  &c.  on  the  —  day 
of  — ,  preferred  &c.,  and  upon  hearing  counsel  for  the  Petrs  [//  so, 
and  for  B.,  C.  and  D.,  the  trustees  of  the  will  &c.,  or  indenture  of 
settlement  dated  &c.  in  the  petition  mentioned;  name  any  other  person 
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appearing  in  support  or  oppositions^  and  upon  reading  the  said 
petition  [an  affidavit  of  &c.,  filed  &c.,  of  service  of  notice  of  this  ap- 
plication on  &c.  ;  Natne  the  trustees  or  other  persons^  if  any,  served 
under  sect,  30  and  not  appearing y  and  of  service  of  notice  of  this  appli- 
cation on  &c.  Name  the  persons  served  under  sect.  26,  and  O,  4,  and 
not  appearing,  and  enter  the  evidence  showing  the  title,  and  who  are  the 
persons  interested  under  the  will,  or  settlement,  and  the  nature,  value,  and 
circumstances  of  the  estate ^  and  the  terms  and  conditions  on  which 
leases  thereof  ought  to  he  authorized,  8.  11 ;  and  why,  and  on  what 
grounds,  it  is  proper  and  consistent  with  due  regard  for  the  interests  of  all 
parties  that  the  powers  should  be  exercised,  O.  15,  and  whether  any  noli- 
f  cation  has  been  received  from  the  persons  to  whom  notice  has  been  given, 
and  the  purport  thereof,  O,  24]  ;  An  affidavit  of  the  Petr  A.,  filed  &c, 
whereby  it  appears  that  no  application  to  Parliament  for  an  Act  to 
effect  the  object  of  the  said  petition  or  a  similar  object  has  ever  been 
made  [if  so,  and  rejected  on  its  merits,  or  reported  against  bj  the 
Judges,  O.  17]; 

If  advertisements  have  been  directed  to  be  made,  state  the  newspapers 
wherein  they  were  so  directed,  sect,  3^1 — each  containing  a  notice  of  this 
application,  pursuant  to  the  direction  of  the  Court ; 

If  a  married  woman  interested  has  been  examined — the  certificate  of 
J.,  who,  by  direction  of  the  Judge  [or  if  so,  by  the  order  dated  &c.] 
was  appointed  to  examine  (the  Petr)  K.,  the  wife  of  L.,  apart  from  her 
said  husband,  touching  her  knowledge  of  the  nature  and  effect  of  this 
application,  whereby  it  appears  he  has  examined  the  said  K.  apart  from 
her  said  husband,  and  is  satisfied  that  she  is  aware  of  the  nature  and 
effect  of  this  application,  and  freely  desires  to  make  [or  consent  to] 
the  same ;  the  examination  of  the  said  K. ;  an  affidavit  of  M.,  filed  &c., 
verifying  the  signatures  of  the  said  K.  and  of  the  said  J.  to  the  said 
examination  and  certificate  respectively;  sects.  60,  51,  52  ; 

If  order  has  been  already  made  dispensing  with  notice  to  any  person — 
the  order,  dated  &c.,  dispensing  with  notice  of  this  application  to  &c., 
see  sect.  27,  and  O,  24 ; 

If  an  infant  be  a  party—ihe  order,  dated  Sec,  appointing  F.  guar- 
dian of  the  said  infant  E.  [if  so,  who  is  tenant  in  tail  of  the  settled 
estates  in  the  petition  mentioned]  for  the  purpose  of  making  or  con- 
senting to,  this  application,  or  of  being  served  with  notice  requiring 
him  within  —  days  &c.,  on  behalf  of  the  said  infant  to  notify  whether 
he  assents  to  or  dissents  from  this  application,  or  submits  the  said 
infant's  rights  or  interests,  so  far  as  they  may  be  affected  by  this  ap- 
plication, to  be  dealt  with  by  the  Court,  and  of  making  such  a  noti- 
fication accordingly ;  if  the  infant  is  tetiant  in  tail,  add,  and  directing 
the  said  F.  to  make  a  notification  that  he,  on  behalf  of  the  said 
infant,  assents  &c.,  state  the  alternative  ; 

If  a  lunatic  tenant  in  tail  be  a  />ar/y— directing  the  said  G.,  the  com- 
mittee of  the  lunatic  H.,  who  is  tenant  in  tail  &c.  {as  above)  on  behalf 
of  the  said  lunatic  to  make  [or  consent  to]  this  application  [or  to  make 
a  notification  that  &c.,  state  the  alternative']  ; 
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If  any  persona  consent  at  the  hearing — and  N.  and  0.  &c.,  by  their 
counsel,  consenting  to  this  order  ; 

If  a  married  woman  be  examined  in  Court  at  the  hearing.  And  the 
Petr  K.  [or  K.  in  the  petition  named],  the  wife  of  L.  being  present 
and  examined  apart  from  her  husband  by  the  Court  touching  her 
knowledge  of  the  nature  and  effect  of  this  application,  and  whether 
she  freely  desires  to  make  \_or  consent  to]  such  application,  and  stating 
that  she  freely  desires  to  make,  or  consent  to,  the  same ; 

Jf  any  persons  have  submittedy  or  are  to  be  deemed  to  have  submittedy 
their  rights  Sfc.y — and  the  said  &c.  [name  persons  who  have  submitted^ 
having  submitted  {_or,  and  the  said  &c.,  name  any  persons  served,  who 
have  not  nolijiedy  or  notice  to  whom  has  been  dispensed  with  by  order, 
being  persons  who  are  to  be  deemed  to  have  submitted]  their  rights  or 
interests,  so  far  as  they  may  be  affected  by  tliis  application,  to  be  dealt 
with  by  the  Court. 

Dispensing  with  Notice  at  the  Hearing  under  sect,  30. — ^And  this  Court 
dispensing  with  notice  of  this  application  to  W.  and  X.  the  trustees  &c. 
The  like  under  sect,  27  ;  And  it  appearing  by  the  said  affidavit  of  &c. 
that  the  concurrence  or  consent  of  &c.  [^narne  the  person  or  persons']  who 
is  or  are  required  to  be  served,  with  notice  of  this  application  pursuant 
to  the  26th  section  of  the  said  Act  has  not  been  obtained,  and  that  the 
said  person  or  persons  cannot  be  found,  or  that  it  is  uncertain  whether 
he  or  they  be  living  or  dead,  or  and  it  appearing  to  the  Court  that  such 
notice  cannot  be  given  without  expense  disproportionate  to  the  value 
of  the  subject-matter  of  this  application,  this  Court  doth  dispense  with 
notice  of  this  application  to  the  said  \_names] ;  and  such  person  or 
persons  being  therefore  to  be  deemed  to  have  submitted  his  or  their 
lights  or  interests  &c.,  to  be  dealt  with  by  the  Court ; 

Directions  vesting  powers, — And  this  Court  being  of  opinion  that  it  is 
proper  and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
entitled  under  the  said  will  of  &c.,  [or  the  said  indenture  of  settlement, 
dated  &c.,]  that  building  [agricultural  or  occupation]  leases  of  the 
hereditaments  described  in  the  [schedule  or  plan  annexed  to  the]  said 
petition,  situate  &c.,  being  (part  of)  the  settled  estates  devised  by  the 
will  of  the  said  A.  [or  comprised  in  the  said  indenture  of  settlement] 
should  be  authorized,  subject  as  hereinafter  mentioned,  and  that  it  is 
expedient  that  general  powers  of  granting  such  leases  [^If  so,  and  of 
entering  into  preliminary  contracts  for  that  purpose]  should  be  vested 
in  the  trustees  or  trustee  of  the  said  will  [or  indenture  of  settlement] 
for  the  time  being,  [If  so,  where  concurrence  or  coiisent  not  obtained  or 
refused,  under  sect.  28,  and  having  regard  to  the  number  of  persons  who 
concur  in  or  consent  to  tliis  application,  or  have  submitted  or  are  to  be 
deemed  to  have  submitted  their  rights  or  interests  to  be  dealt  with  by 
the  Court,  and  to  the  estates  and  interests  such  persons  have  or  claim 
to  have  in  the  said  estate,  notwithstanding  the  consent  or  concurrence 
of  &c.  [name  the  persons],  has  not  been  obtained,  or  has  been  refused,] 
Let  powers  of  granting  building  [agricultural,  or  occupation]  leases  of 
the  said  hereditaments  in  conformity  with  the  provisions  of  the  said 
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Act  [if  so,  and  of  enteriDg  into  preliminary  contracts  for  that  purpose] 
Test  in  B.,  C,  and  D.,  the  trustees  of  the  said  will  [or,  of  the  said 
indenture  of  settlement],  and  the  surviyors  or  surviyor  of  them,  or 
other  the  trustees  or  trustee  for  the  time  being  of  the  said  will  [or 
indenture],  and  such  powers  are  to  be  exercised  with  the  consent  of 
the  tenant  for  life,  if  any,  for  the  time  being  in  possession  of  the 
said  estates,  who  has  attained  the  age  of  twenty-one  years,  or  if  there 
shall  not  be  any  such  tenant  for  life,  then  without  such  consent ;  And 
the  leases  so  to  be  granted  are  to  be  subject  to  the  conditions  required 
to  be  observed  by  the  said  Act  [i/*  <o,  and  in  addition  thereto  are  to 
contain  a  covenant,  or  condition,  or  stipulation,  or  covenants,  condi- 
tions, and  stipulations,  me  the  word  or  words  applicable  to  the  case^  to 
the  following  effect,  that  is  to  say  &c.  or  to  the  effect  set  forth  in  the 
—  paragraph  of  the  said  petition,  or  in  the  schedule  to  this  order,  or 
such  covenants,  conditions,  and  stipulations,  as  the  Judge  shall  ap- 
prove, andy  only  if  so  specially  ordered^  and  are  to  be  settled  by  the 
Judge ;  sects.  5  and  14,  O.  25]. 

If  any  person^ s  rights  are  reserved — sect,  29 —  O.  24. — ^And  this  order 
is  to  be  subjoct  to,  and  is  not  to  affect  the  rights,  estates,  or  interests 
of  &c.  in  the  said  settled  estates. 

Notice  of  Order, — And  Let  notice  of  this  order  be  indorsed  on  the 
probate  of  the  will  of  the  said  A.  [or  on  the  said  indenture  of  settle- 
ment] ;  [If  the  lands  are  in  a  register  county  or  district^  and  it  is  so 
ordered;  And  Let  a  memorial  of  this  order  be  registered  in  ihe 
Kegistry  of  Deeds  for  the  county  or  district  of  &c. ;  or,  if  sOy  and  it 
appearing  to  this  Court  that  it  is  impracticable  or  inexpedient  that  a 
notice  of  this  order  should  be  recorded  as  mentioned  in  sect.  33  of  the 
said  Act,  no  such  record  need  be  made  (O.  23)]. 

If  so  ordered  as  to  costs. — And  Let  the  costs  and  expenses  of  the 
Petrs  and  of  all  parties  appearing  of  and  incident  to  this  application 
be  taxed  by  the  taxing  master,  and  be  retained  and  paid  by  the  said 
trustees  out  of  any  fund  for  the  time  being  in  their  hands  subject  to 
the  trusts  of  the  said  will  [or  indenture  of  settlement]  ;.  [If  soy  And  be 
raised  by  sale  or  mortgage  of  a  sufficient  part  of  the  said  hereditaments 
with  the  approbation  of  the  Judge  &c. — Usual  directions  for  sale  or 
mortgage ;  or^  if  so,  be  paid  by  &c.  out  of  the  rents  and  profits  of  the  said 
hereditaments ;  if  so.  And  Let  in  the  meantime  and  until  such  payment 
the  said  hereditaments  stand  charged  with  the  amount  of  the  said  costs 
with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  {sect.  41)]. 

The  recitals  in  this  form  are  equally  applicable  to  orders  for  sale,  and  have 
been  framed  in  compliance  with  the  requirements  of  O.  24,  which  directs 
that  ever}'  order  (under  the  Act)  shall  state,  in  addition  to  the  names  of  tiie 
Petrs,  the  names  of  the  persons  other  than  the  Petrs  who  concur  or  consent, 
or  to  whom  notice  of  the  application  has  been  pven,  or  who  (under  O.  19), 
may  have  obtained  leave  to  be  heard  in  opposition  to  or  in  support  of  the 
application,  and  whether  any  notification  was  received  from  the  persons  to 
^om  notice  has  been  p^iven,  and  if  any  has  been  reoeived  the  purport  thereof ; 
and  also  the  names  of  the  persons,  if  any,  notice  to  whom  has  been  dispensed 
with,  and  whether  the  order  is  made  sul)ject  to  any  and  what  rights,  estate,  or 
interest  of  any  person  whose  concurrence  or  consent  has  been  refused,  or  who 
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shall  not,  or  shall  not  be  deemed  to  have,  submitted  his  rights  or  interests  to 
be  dealt  with  by  the  Court,  or  whoso  rights  or  interests  ought,  in  the  opinion 
of  the  Court,  to  be  excopted. 

For  the  form  of  notice  to  be  served  on  persons  whose  concurrence  or  con- 
sent is  required  under  sect.  26  and  O.  4,  see  Orders,  1878,  App.  Form  4. 

And  for  the  form  under  sect.  30  of  notice  to  trustees,  see  Ih.  Form  12. 
Although  Form  12  does  not  state  when  the  petition  is  appointed  to  be  heard, 
this  should,  it  seems,  be  mentioned  in  the  notice. 

For  form  of  advertisement,  see  Ih,  Form  13. 

The  words  **  subject  to  the  provisions  and  restrictions  of  the  said  Act," 
which  have  been  frequently  inserted  in  orders  for  vesting  powers  of  leasing 
under  sect.  4  (and  the  corresponding  sect.  5  of  19  &  20  V.  c.  120),  are  intended 
to  limit  the  jurisdiction  of  the  Court,  which  has  no  power  to  make  any  order 
not  subject  to  these  provisions,  and  should  therefore  not  be  inserted  in  the 
order,  as  it  must  be  presumed  that  the  Court  has  acted  within  its  jurisdiction. 
The  better  course  is  to  follow  the  language  of  sect.  10,  and  vest  the  powers 
**  ih  conformity  with  the  provisions  of  the  Act." 

For  order  sanctioning  on  behalf  of  the  persons  interested  in  one  moiety 
of  the  estate  a  lease  of  the  entirety,  the  persons  interested  in  the  other  moiety 
concurring,  and  the  costs  to  be  a  charge  on  the  settled  moiety,  see  Re  Mooty 
V.-C.  M.,  7  April,  1876,  B.  731. 

For  order  on  petition  of  the  committee  to  discharge  a  former  order  vesting 
powers  of  leasing  in  the  tenant  for  life  in  possession,  who  had  become  lunatic, 
without  prejudice  to  any  leases  already  granted  under  it,  and  vesting  such 
powers  instead  in  the  trustees  of  the  will,  see  Wheeler  v.  Tootelf,  V.-C.  M., 
ai  July,  1878,  B.  8145. 

For  order  that  trustees  (the  Petrs)  be  at  liberty  to  apply  to  Parliament  for 
an  Act  to  enable  them  to  carry  into  effect  the  tostetor's  contracts  for  granting 
leases  and  for  sales,  the  Coiu't  being  of  opinion  that  the  provisions  of  the 
Settled  Estates  Act  could  not  safely  be  resorted  to  for  that  purpose,  see  Oust 
V.  Middhton,  3  D.  F.  &  J.  33,  36 ;  and  for  a  declaratory  decree  that  it  would 
be  fit  and  proper,  &c.,  that  an  application  should  be  made  to  Parliament  to 
extend  the  powers  of  leasing  contained  in  the  testator's  will,  see  Savile  v. 
Bruce,  29  Beav.  557,  1861,  A.  694. 


2.  Resei^ation  of  Rights  of  Class  of  Absent  Persons  on  vesting  Leasing 

Powers— Sect.  29. 

[Recitals,  as  in  Form  1,  p.  1791]. — But  this  order  is  to  be  subject 
to,  and  so  as  (is)  not  to  afPect,  the  rights  (estates)  and  interests  (if  any) 
of  any  person  or  persons  claiming  under  the  ultimate  limitation  of  the 
said  settled  estates  to  the  right  heirs  of  the  (testator),  other  than  the 
persons  appearing  on  this  application. — See  Be  Shatv^  M.  R.,  15  Dec. 
1860,  B.  2553 ;  Be  Legge,  6  W.  R.  20  ;  Re  Parry's  Will,  34  Beav.  462, 
in  which  cases  a  great  number  of  pecuniary  legatees  being  interested 
in  the  estate,  the  order  was  made  subject  to  their  rights,  without 
serving  them. 


3.  Order  vesting  Poxcer  to  grant  Mining  Leases — 8ect^.  4 — 15. 

Upon  the  petition  &c.  [Recitals  as  in  Form  1,  p.  1791],  and  this 
Court  [if  80f  dispensing  &c.  see  Form  1,  p.  1791,  and]  being  of  opinion 
that  it  is  proper  and  consistent  with  a  due  regard  for  the  interests  of 
all  parties  entitled  under  the  said  will  of  &c.  [or  the  said  indenture  of 
settlement,  dated  &c.],  that  leases  of  the  &o.  [mention  the  earth,  coal^ 
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Mtwie^  or  mineral  to  he  demised']  lying  within,  under,  or  upon  the  IT. 
estate  described  in  the  [schedule  or  plan  annexed  to  the]  said  petition 
being  (part  of)  the  settled  estates  devised  by  the  said  will  [or  comprised 
in  the  said  settlement],  and  situate  &c.,  should  be  authorized,  subject 
as  hereinafter  mentioned,  and  that  it  is  expedient  that  general  powers 
to  grant  such  leases  [t/"  so,  and  to  enter  into  preliminary  contracts  for 
that  purpose],  should  be  vested  in  the  trustees  of  the  said  will  \_or 
settlement]  for  the  time  being  [^i/  so,  and  having  regard  &c.,  Form  1, 
p.  1791];  Let  power  to  grant  such  leases  of  the  said  earth  &c.,  in 
conformity  with  the  provisions  of  the  said  Act  l_if  so,  and  to  enter  into 
preliminary  contracts  for  that  purpose],  vest  in  the  said  A.  and  B. 
(and  the  survivor  of  them)  and  other  the  trustee  or  trustees  for  the 
time  being  of  the  said  will  [^or  settlement],  such  powers  to  be  exercised 
with  the  consent  of  the  tenant  for  life,  if  any,  &c.  [see  Form  1,  p.  1791]. 
But  the  leases  so  to  be  granted  are  to  be  subject  to  the  conditions 
required  to  be  observed  by  the  said  Act  [t^  so,  and  in  addition  thereto 
are  to  contain  a  covenant,  or  condition,  or  stipulation,  or  covenants, 
conditions,  and  stipulations,  use  the  word  or  words  applicable  to  the  case 
to  the  following  effect,  that  is  to  say  &c.,  or  to  the  effect  set  forth  in 
the  —  paragraph  of  the  said  petition,  or  in  the  schedule  to  this  order, 
or  such  covenants,  conditions,  and  stipulations  as  the  Judge  shall 
approve ;  and,  only  if  so  specially  ordered,  and  are  to  be  settled  by  the 
Judge;  sects,  5,  14,  O.  25]. 

Money  set  aside  out  of  rents  to  be  paid  to  trustees  and  invested  in  stock, 
sects,  4,  34,  36 ;  And  Let  all  money  to  be  set  aside  out  of  the  rents  or 
payments  to  be  reserved  on  any  such  leases,  as  directed  by  the  said 
Act,  be  paid  to  the  said  &c.  [tiame  the  trustees]  or  other  the  trustees  or 
trustee  for  the  time  being  of  the  said  will  [^or  settlement]  \_If  so,  or  to 
the  persons  hereby  appointed  or  directed  to  be  appointed,  for  the  pur- 
pose of  receiving  such  money] ;  And  Let,  until  such  money  can  be 
applied  to  one  or  more  of  the  purposes  mentioned  in  the  said  Act,  the 
same  be  from  time  to  time  invested  by  such  trustees  or  trustee  in  some 
or  one  of  the  investments  in  which  cash  under  the  control  of  the 
Court  is  authorized  to  be  invested  [^or,  if  so  ordered,  in  New  Consols  &c., 
specify  the  particular  investment,  if  any,  directed]  in  their  or  his  names 
or  name. 

If  paid  into  Court  and  invested,  sect.  34, — ^And  Let  all  sums  of  money 
to  be  set  aside  &c.  l_see  above],  be  from  time  to  time  within  &c,,  after 
&c.,  paid  by  the  said  [_name  trustees]  or  other  the  trustees  &c.  [^see  above] 
into  Court  &c.,  Exp,  the  Petr  A.,  in  the  matter  of  the  Settled  Estates 
Act,  1877,  "  money  set  aside  out  of  the  rents  reserved  on  the  leases  of 
the  settled  estates  "  &c. ;  And  Let  until  the  same  can  be  applied  to 
some  one  or  more  of  the  purposes  mentioned  in  the  said  Act,  the  said 
sums  when  so  respectively  paid  into  Court  be  invested  in  &c.  to  the 
same  credit. 

Payment  of  Income,  sect.  36. — And  Let  the  interest  and  dividends  as 
they  accrue  due  during  the  life  of  the  Petr.  A.  [M«  person  who  would 
have  been  entitled  to  the  rents  and  profits]  on  such  investments  be  paid 
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to  the  said  Petr  A.  iintil  further  order.    For  directions  for  the  indorse- 
ment of  the  order  and  as  to  costs,  see  Form  1,  p.  1791. 


4.  Direction  to  Appoint  Trustees  to  exercise  Leasing  Poioers^  or  receive 

Rents  Beseired — Sects.  13,  34. 

In  addition  to  the  evidence  mentioned  in  Form  1,  enter — ^The  exhibits 
marked  X.  and  Y.  being  the  consents  in  writing  of  M.  and  N.  to  act  as 
trustees,  for  the  purpose  of  exercising  the  power  of  leasing  [^or  receiving 
the  money,  to  be  set  aside  out  of  the  rents  or  payments  to  be  reserved 
on  the  leases  to  be  granted  as  hereinafter  mentioned],  an  affidavit  of  — , 
filed  &c.,  verifying  the  signatures  of  the  said  M.  and  N.  to  the  said 
exhibits ;  an  affidavit  of  —  and  an  affidavit  of  — ,  filed  &c.,  as  to  the 
fitness  of  the  said  proposed  new  trustees. — Directions  as  in  Forms  1,  3, 
pp.  1791 — 1796 ;  And  this  Court  doth  hereby  appoint  the  said  M.  and  N. 
trustees  for  the  purpose  of  exercising  such  powers  of  leasing  [or 
receiving  the  money  to  be  set  aside  out  of  the  rents  or  payments  to  bo 
reserved  on  the  leases  to  be  granted  as  aforesaid],  and  any  of  the 
persons  interested  in  the  said  hereditaments,  or  the  trustees  or  trustee 
for  the  time  being,  are  to  be  at  liberty  from  time  to  time  to  apply  in 
Chambers  for  the  appointment  of  a  new  trustee  or  new  trustees  as 
there  shall  be  occasion. 


5.  Order  approving  preliminary  Contract  for  Building  Leases  and 

vesting  Powers. 

Upon  the  petition  of  &c.  [Form  1,  p.  1791],  And  this  Court  [if  so, 
dispensing  with  &c..  Form  1,  p.  1791,  and]  being  of  opinion  that  it  is 
proper  and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
entitled  under  the  will  of  &c.,  that  building  leases  of  the  land  situate 
&c.,  should  be  authorized,  and  that  the  agreement  dated  &c.,  is  a 
proper  preliminary  contract  for  granting  such  leases  [if  so,  and  having 
regard  &c.,  Form  1,  p.  1791],  Let  the  same  be  carried  into  efPect ;  And 
Let  general  powers  of  granting  building  leases  of  the  said  land  in  con- 
formity with  the  provisions  of  the  said  agreement  and  of  the  above- 
mentioned  Act,  vest  in  the  Petrs  (trustees), — Costs  and  expenses  to  be 
taxed  and  paid  and  retained  by  the  trustees  out  of  the  trust  funds  in 
their  hands,  representing  purchase-moneys  of  part  of  the  estate  settled 
by  the  same  will  on  the  same  limitations. — Re  Warner* s  Willy  M.  R., 
9  March,  1878,  B.  492. 

For  like  order  approving  of  a  particular  lease,  and  vesting  in  the  trustees 
general  powers  of  granting  occupation  leases,  and  of  making  preliminary 
contracts  to  grant  such  leases  in  conformity  with  the  Act,  such  powers  to  be 
exercised  wiSi  the  consent  of  any  tenant  for  life  for  the  time  being  in  pos- 
session who  has  attained  twenty-one,  see  Re  BobitrUy  V.-C.  H.,  26  July,  1878, 
B.  1517. 

For  order  testing  in  the  trustees  powers  of  granting  building  leases  for 
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any  term  not  exceeding  ninety-nine  years,  and  the  oosts  of  the  application 
to  be  raised  by  sale  or  mortgage  of  the  estate,  see  Re  Harrison,  Y.-C.  W., 
9  April,  1872,  A.  1354. 

6.  Contract  for  a  Particular  Lease  approved — Sects.  6,  10, 12 — 

0.25. 

And  this  Court  being  of  opinion  that  it  is  proper  and  consistent 
[Form  1,  p.  1791]  &c.y  that  the  contract  for  a  lease  dated  &c  in  the 
petition  mentioned  should  be  carried  into  effect  subject  as  hereinafter 
mentioned;  Let  the  said  contract  be  carried  into  effect  accordingly. 
But  the  lease  to  be  granted  in  pursuance  of  such  contract  is  to  be 
subject  to  the  conditions  required  to  be  observed  by  the  said  Act  [{fw, 
and  in  addition  thereto  is  to  contain  a  covenant,  or  condition,  or  stipu- 
lation, or  covenants,  conditions,  and  stipulations,  ute  the  word  or  tcords 
applicable  to  the  case,  to  the  following  effect,  that  is  to  say  &c.  or  to  the 
effect  set  forth  in  the  —  paragraph  of  the  said  petition,  or  in  the 
schedule  to  this  order,  or  such  covenants,  conditions,  and  stipulations 
as  the  Judge  shall  approve,  and  if  so  specially  ordered,  is  to  be  settled 
by  the  Judge] ;  And  Let  the  Petrs  A.  and  B.  execute  such  lease  as 
the  lessors. 

For  order  approving  of  agreements  for  granting  mining  leases,  and  direc- 
tions that  thoy  oe  setded  by  the  Judge  in  me  terms  above,  with  directions  as 
to  the  application  of  the  rents  reserved,  see  Re  Bolton  Estates ,  V.-C.  W., 
22  April,  1872,  A.  1203.      • 

For  order  approving  of  an  agreement  for  a  lease  of  land,  with  liberty  to 
dig  and  get  brick-earth,  but  varied  by  inserting  a  covenant  by  the  lessee  not 
to  occasion  a  nuisance  to  the  owners  and  occupiers  of  neighbouring  lands, 
and  a  covenant  to  indemnify  the  trustees  against  all  actions,  claims,  and 
demands  in  respect  of  any  nuisance,  see  Wheeler  v.  Tootel,  V.-O.  M.,  31  July, 
1878,  B.  3145. 

7.  Ord^r  vari^  by  omitting  the  Direction  for  Settlement  of  the 

Leases  in  Chambers — Sect.  15. 

Upon  motion  &c..  Let,  pursuant  to  the  15th  section  of  the  Settled 
Estates  Act,  1877,  notwithstanding  the  said  order  dated  &c.,  the  Petrs, 
and  in  future  the  trustees  for  the  time  being  of  the  indenture  of  settle- 
ment dated  &c.  in  the  said  order  mentioned,  be  at  liberty  to  exercise 
the  general  powers  of  leasing  vested  in  them  by  the  said  order  without 
such  leases  being  settled  by  the  Judge. 

Li  Re  Iloyle^a  Trust,  L.  C,  12  W.  R.  1125,  an  order  containing  a  direction 
that  all  leases  thereby  authorized  should  be  granted  with  the  approbation  of 
the  Jud^  in  Chambers  was,  after  the  passing  of  27  &  28  Y.  c.  45,  amended 
by  substituting  for  the  above  direction  a  statement  that  this  condition  was 
not  to  be  inserted ;  and  see  Re  Doming,  14  W.  B.  125. 

8.  JN'ew  Lease  to  be  granted  on  Surrender  of  the  old  Lease^  on  Terms 

and  Conditions  set  forth  in  the  Petition. 

Upon  petition  &c.  [Form  1,  p.  1791];  And  this  Court  being  of 
opinion  that  it  is  proper  and  consistent  &c.  [Form  1,  p.  1791],  that  a 
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lease  should  be  authorized  of  the  hereditaments  in  the  petition  men- 
tioned being  part  of  the  settled  estates  subject  to  the  trusts  of  the  said 
settlement  upon  the  terms  and  conditions  set  forth  in  the  —  paragraph 
of  the  said  petition  [if  so,  and  having  regard  &c.,  Form  1,  p.  1791] ; 
Iiet,  upon  a  proper  surrender  of  the  lease  dated  &c.,  being  executed  by 
the  Petrs  A.  and  B.  (lessees),  to  the  Petrs  T.  and  F.  as  trustees  of  the 
said  settlements,  power  be  vested  in  the  said  T.  and  F.  with  the  consent 
of  the  Petrs  M.  and  N.  {henejiciaries)  to  grant  a  new  lease  of  the  said 
hereditaments  to  the  Petr  A.  for  the  term  of  —  years  from  the  —  day 
of  — ,  at  the  yearly  rent  of  £ — ;  but  such  lease  is  in  addition  to  the 
conditions  in  the  said  Act  contained  to  contain  a  covenant  by  the  Petr 
A.  to  expend  the  sum  of  £ —  at  the  least  upon  permanent  improve- 
ments, and  all  other  proper  covenants  and  conditions. — Costs  of  all 
parties  to  be  taxed  and  raised  by  mortgage  of  the  property  remaining 
subject  to  the  trusts.— See  Re  Monteith,  V.-C.  B.,  5  Feb.  1876,  B.  231. 

For  order  vesting  powers  to  srant  a  particular  lease,  and  authoriziDg  a 
lease  of  coals,  &c.,  under  the  Setued  Estates  Act,  and  also  under  the  1  W.  IV. 
o.  65,  s.  17,  one-sixth  of  the  estate  being  settled,  and  the  other  five-sixths 
being  vested  in  infants  in  fee,  see  Be  Edwards,  Y.-C.  M.,  18  May,  1877, 
A.  1645. 


(in.)  SALES  Ain>  BE-INVESTMEirrS. 

1.  Order  for  Sale  of  Estates — Sect.  16. 

Ufok  the  petition  &c.  \_for  the  necessary  preliminary  recitals,  see 
Form  1,  p.  1791],  And  this  Court  being  of  opinion  that  it  is 
proper  and  consistent  &c.,  that  a  sale  should  be  authorized  of  the 
Y.  estate  situate  &c.,  in  the  county  of  — ,  being  (part  of)  the  settled 
estates  devised  by  the  said  will  [or  subject  to  the  trusts  of  the  said 
indenture  of  settlement,  or  of  the  timber  mentioned  and  described  in 
the  valuation  marked  X,  referred  to  in  the  affidavit  of  B.,  and  growing 
on  &c.  (part  of)  the  settled  estates  devised  by .  &c.,  or  subject  &c.,  as 
above'],  Let  the  said  estate  [or  timber]  be  sold  accordingly,  with  the 
approbation  of  the  Judge.  [If  subject  to  incumbrances  direct  sale 
subject  or  free  by  consent,  see  sect.  54.] 

Payment  into  Court,  sect,  34. — And  Let  the  money  to  arise  by  such 
sale  [if  subject  to  incumbrances,  see  p.  1392,  and  in  the  meantime] 
be  paid  into  Court  &c.  to  the  credit  of  Exp,  [Name  the  Petrs'],  in 
the  matter  of  the  Settled  Estates  Act,  1877,  "  Proceeds  of  the  sale  of 
the  settled  estates  of  &c.,"  [if  so  ordered,  and  any  of  the  parties  are  to 
be  at  liberty  to  apply  in  Chambers  for  the  application  of  the  purchase- 
money  when  so  paid  in ;  or  if  any  question  remains  to  be  decided,  and 
the  petition  prays  distribution  of  the  proceeds,  and  Let  the  consideration 
of  the  rest  of  the  said  petition  be  adjourned]. 

Payment  to  Trustees  and  Investment,  sects,  34,  35. — And  Let  the 
money  to  arise  by  such  sale  be  paid  to  M.  and  N.  the  trustees  of  the 
said  -will  [or  indenture  of  settlement] ;  and  Let  the  said  trustees  apply 
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the  same  to  some  one  or  more  of  the  purposes  mentioned  in  the  34th 
section  of  the  said  Act  without  any  application  to  the  Court.  {^If  new 
trustees  to  he  appointed^  see  Form  2,  p.  1801.] 

Interim  Investment^  sect,  36 — And  Let,  until  the  said  money  can  be 
so  applied,  the  said  trustees  from  time  to  time  invest  the  same,  or  the 
unapplied  portion  thereof  for  the  time  being,  in  some  or  one  of  the 
inyestments  in  which  cash  under  the  control  of  the  Ck>urt  is  authorized 
to  be  invested,  [or,  if  so  ordered^  in  Cons.  £3  p.  c.  Anns  &c.,  orj 
specify  the  particular  mode  of  investment  directed"]  in  their  own  names, 
and  receive  the  interest  thereof  and  pay  the  same  to  &c.  (1.0.,  the 
person  who  would  have  been  entitled  to  the  rents  of  the  estate)  [or  apply 
the  same  upon  the  same  trusts,  and  subject  to  the  same  powers  and 
provisions  in  all  respects  as  are  contained  in  the  said  will  or  settle- 
ment concerning  the  rents  and  profits  of  the  said  estate  hereby  directed 
to  be  sold]. 

Conveyance^  sect,  22. — ^And  Let  —  &c.,  execute  the  deed  or  deeds  of 
conveyance  of  the  said  estate  to  the  purchaser,  or  respective  pur- 
chasers thereof  on  such  sale  being  effected ;  such  deeds  &c.  to  be 
settled  by  the  Judge. 

Notice  of  Order, — And  Let  notice  of  this  order  be  indorsed  upon 
the  probate  of  the  will  of  the  said  &c.  [or  the  said  indenture  of  settle- 
ment]. 

If  the  lands  are  in  a  registered  county  Sfc,^  And  Let  a  memorial 
of  this  order  be  registered  in  the  Begistry  of  Deeds  for  the 
county  or  district  of  — .  [If  notice  he  dispensed  with,  see  Form  1, 
p.  1791.] 

Costs  when  proceeds  made  payable  to  trustees y  sect,  41. — And  Let  the 
said  trustees  be  at  liberty  out  of  the  money  to  arise  by  such  sale,  to 
pay  the  costs  and  expenses  of  all  parties  appearing  of  and  incident  to 
this  application  to  be  taxed  by  the  taxing  master.  [And  see  Form  1, 
p.  1791.] 

If  any  question  remains  to  be  decided,  and  the  petition  prays  for  distri- 
bution of  the  proceeds  of  the  sale,  and  the  purchase-money  is  directed  to  be 
paid  into  Court,  the  further  consideration  of  the  petition  should  be  adjourned; 
or  leave  may  be  given  to  apply  for  distribution  m  Chambers  so  as  to  avoid  a 
second  petition. 

For  direction  that  the  order  for  sale  be  registered  in  the  Registry  of  Deeds 
for  Middlesex,  see  Re  Thompson,  V.-C.  W.,  11  Dec.  1858,  B.  416. 

For  an  order  approving  contracts  for  sale  of  part,  and  for  sale  in  Court  of 
the  rest  of  the  settled  estate,  and  the  trustees  to  receive  and  apply  the 
purchase- moneys  under  sect.  34,  and  in  the  meanwhile  invest  them  in  Consols, 
lirst  paying  the  costs  thereout,  see  Re  Kirby,  V.-C.  M.,  21  June,  1878, 
A.  1353. 

For  order  for  sale  of  freehold  and  copyhold  estates,  and  trustees  to  receive 
and  apply  the  proceeds  under  sect.  34,  and  meanwhile  invest  in  some  one  or 
more  of  the  investments  in  which  cash  under  the  control  of  the  Court  caa  be 
invested,  the  costs  to  be  paid  out  of  the  proceeds,  see  Re  Anstey,  Y.-C.  M., 
21  June,  1878,  A.  1181. 

For  order  for  sale,  subject  to  incumbrances,  with  the  usual  inquiries  and 
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directioiis  in  such  case,  and  the  purchase-money  to  be  paid  into  Court,  see 
He  Fane,  V.-C.  M.,  7  May,  1875,  A.  765. 

•  For  order  for  sale — and  the  proceeds  to  be  applied  first  in  paying  off  the 
mortgagees  on  the  estate,  they  appearing  as  respondents  and  consenting  to 
the  sale— see  Be  Croke,  V.-O.  M.,  28  Feb.  1877,  A.  339. 

For  order  on  motion  varying  the  order  for  sale,  by  directing  that  the 
proceeds  be  paid  into  Court  instead  of  to  the  trustees  of  the  will,  see  Be 
Fdlard,  V.-C.  M.,  18  June,  1878,  B.  2248. 


2.  Direction  to  appoint  Trustees  for  the  Purpose  of  receiving  the 

Proceeds  of  Sale, 

[Upon  evidence  of  consent  and  fitness,  Form  4,  p.  1797]. — Direction 
for  application  of  proceeds.  And  this  Court  doth  hereby  appoint  tlie 
said  M.  and  N.  trustees  for  the  purpose  of  receiving  the  money  to 
arise  by  the  sale  hereby  directed.  And  any  of  the  persons  interested 
in  the  money  to  arise  by  such  sale  are  to  be  at  liberty  from  time  to 
time  to  apply  at  Chambers  for  the  appointment  of  a  new  trustee  or 
new  trustees  as  there  shall  be  occasion. 


3.  Minerals  excepted  from  Sale — Sects.  16,  19. 

This  Court  being  of  opinion  &c.,  Let  the  said  estate,  except  &c. 
[^Mention  the  earth,  coaly  stone,  or  mineral  to  be  excepted^,  ^y^^^  within, 
under,  or  upon  the  said  estate,  be  sold  with  the  approbation  of  the 
Judge  &c.  [Form  1,  p.  1799]. 


4.  Minerals  to  be  sold  separately  from  the  Surface — Sects,  16,  19. 

BECiTAii  of  the  former  order  approving  of  the  agreement  for  the 
purchase  of  the  thick  seam  of  coal,  and  directing  it  to  be  effected  by 
a  lease  for  ten  years,  and  payment  of  the  consideration  money  into 
Court  without  reserving  any  rent,  and  the  certificate  of  payment  into 
Court  of  the  purchase-money. — ''Let,  notwithstanding  the  said  order 
dated  &c.,  the  agreement  in  the  said  order  mentioned  entered  into  by 
the  y.  Co.  by  B.  to  purchase  the  measure  of  thick  coal  in  the  said 
agreement  mentioned,  for  the  sum  of  £600  per  acre  be  carried  into 
effect,  by  a  grant  of  the  said  measure  of  thick  coal  to  B.  &c.,  with  a 
proper  provision  to  limit  the  time  within  which  the  minerals  are  to  be 
gotten  to  ten  years  from  the  date  of  the  g^ant;  and  such  deed  of 
grant  is  to  be  settled  by  the  Judge."— Usual  directions,  see  Re  Mallin, 
V.-C.  8.,  8  May,  1861,  B.  1081,  3  Gif.  126. 


6.  Sale  of  Minerals  apart  frofn  the  Surface, 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &o.  that 
a  sale  should  be  authorized  of  the  beds  of  coal  under  the  doses  of 
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land  at  0.  &c.  in  the  petition  mentioned,  and  of  the  ironstone  and 
other  minerals  under  Hhe  said  land,  and  that  the  contract  for  sale  of 
the  said  beds  of  coal  to  the  B.  Co.  in  the  petition  mentioned  is  a  fit 
and  proper  contract  for  such  sale,  doth  order  the  said  contract  be 
carried  into  e£Pect ;  and  Let  the  Petrs  H.  &c.  or  others  the  trustees  &c. 
of  the  said  will  be  at  liberty  to  execute  a  proper  conveyance  of  the  said 
coal,  to  be  settled  by  the  Judge,  and  to  sell  the  ironstone  and  other 
minerals  under  the  said  land  at  C.  with  the  approbation  of  the  Judge, 
and  to  receive  the  money  payable  under  the  said  contract,  and  the 
money  to  arise  by  the  sale  of  the  said  ironstone  and  other  minerals, 
and  apply  the  same  to  some  one  or  more  of  the  purposes  mentioned  in 
the  said  Act,  without  any  application  to  the  Court. — ^Probate  to  be 
indorsed. — Re  Milward,  7  March,  1868,  B.  790,  6  Eq.  248. 


6.  Bale  of  Shares  it^luded  in  Bettkhietits  and  Sub-SettkmentSj 
either  separately ^  or  unth  Shares  not  settled^  and  with  or  without 
Minef^als — Sects.  16, 19. 

This  Court  being  of  opinion  that  it  is  proper  &c.,  and  consistent  with 
a  due  reg^ard  to  the  interest  of  all  parties  entitled  respectively  under  the 
indentures  of  settlement,  dated  respectively  &c.,  and  the  sub-settle- 
ments dated  &c.,  in  the  petition  severally  mentioned,  that  a  sale  should 
be  authorized  of  the  respective  shares  of  the  farms,  cottages,  mines, 
chief  rents,  and  other  hereditaments  devised  by  the  will  of  the  said  B. 
deceased,  and  comprised  in  or  subject  to  the  trusts  of  the  settlements 
dated  &c.,  and  the  said  sub-settlements  dated  &c.,  or  any  of  them 
respectively,  Let  the  same  be  accordingly  sold  with  the  approbation  of 
the  Judge,  with  or  without  an  exception  of  all  or  any  of  the  minerals 
under  the  same,  and  with  or  without  a  reservation  of  any  rights  and 
privileges  of  or  incident  to  the  working,  selling,  and  carrying  away  of 
such  minerals  as  the  Judge  may  direct,  either  separately  or  together 
with  the  share  of  D.  in  the  petition  named,  and  the  share  of  Harriet  B. 
devised  by  her  will  to  the  Petr  C.  in  trust  for  sale  as  in  the  petition 
mentioned ;  And  Let  the  purchase-money  or  proportion  of  the  purchase- 
money  payable  in  respect  of  the  share  of  the  Petr  Maria  B.,  be  paid  to 
the  trustees  for  the  time  being  of  the  said  indenture  of  settlement  dated 
&c. ;  And  Let  the  purchase-money  or  proportion  of  the  purchase-money 
payable  for  the  share  of  the  Petr  Henrietta  C.  be  paid  to  the  Petis 
by  G.  C,  and  T.  C,  or  other  the  trustees  for  the  time  being  of  the  said 
indenture  of  settlement  dated  &c. ;  such  purchase-moneys  or  propor- 
tions thereof  respectively  to  be  applied  by  the  said  trustees  respec- 
tively to  some  one  or  more  of  &c. — And  Let  until  &c.  [Form  1, 
p.  1800]. — ^Tax  costs  and  expenses — "  And  Let  one  moiety  be  paid  out 
of  the  proportion  of  the  purchase-money  payable  for  the  share  of  the 
Petr  Maria  B.  and  the  other  moiety  thereof  out  of  the  proportion  of 
the  purchase-money  payable  for  the  share  of  the  Petr  Henrietta  0." — 
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Notice  of  order  to  be  indorsed  on  the  settlements,  and  also  on  the 
sub-settlements. — Re  Barrow,  V.-O.  M.,  15  Dec.  1871,  A.  3165. 

For  order  that  four-fifths  of  the  estate  comprised  in  the  original  settlement, 
and  the  one-fifth  comprised  in  a  subsequent  settlement,  be  sold  together,  and 
the  trustees  of  the  latter  settlement  to  exercise  the  power  of  sale  comprised 
therein,  see  Jie  Thompson,  Y.-C.  W.,  11  Dec.  1858,  B.  416. 

For  order  for  sale  of  settled  estate,  with  estates  interspersed  therewith,  of 
which  the  Petr  (the  tenant  for  life  under  the  settlement)  was  seised  in  fee,  she 
consenting  thereto :  Be  Thomhorrow,  V.-C.  M.,  16  Feb.  1877,  B.  405. 


7.  Saving  Interests  of  Persons  not  served — Sect,  29. 

This  Court  ftc,  that  a  sale  should  be  authorized  of  the  aboye-men- 
tioned  hereditaments  &c. ;  but  subject  to  and  so  as  not  to  affect  the 
rights,  estates,  and  interests,  if  any,  of  the  legal  pers.  represves  of  &c., 
deceased,  doth  order  that  (subject  as  aforesaid)  the  said  hereditaments 
be  sold  &o.— See  Be  Summer^  V.-O.  M.,  18  Feb.  1870,  B.  385. 

8.  Contract  for  Sale  approved^  and  to  be  carried  into  effect. 

''  And  this  Court  being  of  opinion  that  it  is  proper  and  consistent 
&c.  [Form  1,  p.  1799]  that  a  sale  should  be  authorized  of  the  heredita- 
ments in  the  said  contract  dated  &c.,  mentioned,  being  the  settled  estates 
comprised  in  the  said  settlement,  and  that  the  said  contract  is  a  proper 
contract  for  that  purpose.  Let  the  said  contract  be  carried  into  effect." 
— Trustees  appointed  to  receive  purchase-money  [Form  2,  p.  1801]; 
''And  Let  the  said  purchase-money  be  received  by  the  said  new 
trustees  to  be  applied  by  them  (subject  to  the  payment  of  costs  herein- 
after directed)  to  some  one  or  more  of  the  purposes  &c.,  without  any 
application  &c.,  and  Let  until  &c.  [Form  1,  p.  1799]. — ^Trustees  to 
execute  the  conveyance." — "  And  Let  the  said  trustees  be  at  liberty 
to  pay  and  retain  out  of  the  purchase-money  the  costs  and  expenses  of 
thePetrs  of  and  incident  to  this  application,  to  be  taxed,"  &c. — Notice 
of  order  to  be  indorsed  on  the  settlement. — Be  Buckeridge,  V.-C.  H., 
23  July,  1876,  A.  1485 ;  Be  Lygon,  V.-C.  M.,  21  Jan.  1876,  B.  193 ; 
Re  Gunter,  V.-O.  W.,  13  Jan.  1866,  A.  104. 


For  like  order,  and  for  payment  of  the  purchase-money  to  the  existing 
trustees,  and  the  expenses  of  enfranchising  copyholds  subject  to  the  same 
trusts,  and  costs  of  appointing  new  trustees  to  be  paid  out  of  the  proceeds, 
see  Be  GuilUume,  V.-C.  M.,  20  July,  1876,  A.  1287. 

For  order  authorizing  a  sale  by  contract,  and  an  agreement  for  a  lease  of 
lands  subject  to  the  settlement,  and  vesting  powers  of  granting  building 
leases,  and  of  laying  out  streets  and  roads,  see  Re  Robins,  Y.-C.  H.,  14  July, 
1878,  B.  1355. 


9.  Inquiry  whether  Sale  of  Timber  proper,  and  if  sOy  Leave  to  apply 

in  Chambers  for  such  Sale. 

Let  an  inquiry  be  made  whether,  with  a  due  regard  to  the  interests 
of  all  pairties  entitled  under  the  will  of  the  testatrix  N.,  it  is  fit  and 


1804  Settled  Estates  Act  [chap.  xlv. 

proper,  and  for  the  benefit  of  the  persons  interested  in  the  settled  estate 
of  the  testatrix,  to  cut  down  and  sell  the  timber  (not  being  ornamental), 
now  growing  upon  such  estate  or  any  part  thereof ;  and  if  upon  such 
inquiiy  it  shall  appear  fit  and  proper,  then  Let  the  Fetrs  be  at  liberty 
to  apply  in  Chambers  for  the  sale  of  such  timber,  and  for  the  applica- 
tion of  the  money  arising  by  the  sale  thereof,  and  also  for  the  costs  of 
this  application  and  relating  thereto. — Notice  of  order  to  be  indorsed 
on  the  probate.— See  Re  Newman,  M.  B.,  23  Jan.  1869,  B.  224;  and 
see  8.  C,  9  Ch.  681,  as  to  reinvesting  the  proceeds  of  the  sale  in 
buildings. 


10.  Interim  Investment  on  Mortgage. 

**  This  Court  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 
of  £ —  to  be  raised  as  hereinafter  mentioned  should  be  advanced  to  8. 
in  the  petition  named,  on  the  security  by  way  of  mortgage  of  the  here- 
ditaments situate  at  B.  in  the  county  of  —  &c.,  provided  that  a  good  title 
can  be  made  thereto,  and  that  there  is  no  prior  charge  or  incumbrance 
upon  the  said  hereditaments,  Let  an  inquiry  be  made  whether  a  good 
title  can  be  made  to  the  said  hereditaments,  and  whether  there  is  any 
existing  charge  or  incumbrance  thereon ;  and  in  case  it  shall  appear  that 
a  good  title  can  be  made  thereto,  and  that  there  is  no  existing  charge 
or  incumbrance  thereon,  Let  a  proper  mortgage  thereof  to  the  Fetrs 
be  settled  by  the  Judge ;  And  Let  upon  the  execution  of  such  mort- 
gage by  such  parties  thereto  as  the  Judge  shall  direct,  such  execution 
to  be  certified,  &c. ;" — Usual  directions  for  raising  the  amount  out  of  the 
funds  in  Court,  and  payment  thereof  to  the  mortgagor ;  and  for  raising 
thereout  any  costs  not  payable  by  the  mortgagor. — Beading  v.  Hamil- 
ton, M.  E.,  20  April,  1872,  B.  1084,  W.  N.  (72)  91. 


11.  Order  approving  Agreements  for  Sale  of  Lands  j  and  Purchase  of 
Ground  Rents— ^Inquiry  as  to  Title — Set-off  of  Purchase^Moneys 
— Mutual  Conveyances. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &c. 
[Form  1,  p.  1799]  that  a  sale  should  be  authorized  of  the  lands  and 
hereditaments  comprised  in  the  first-mentioned  agreement  dated  &c., 
made  between  the  Fetrs,  the  trustees  of  the  testator's  will  of  the  one 
part,  and  A.  {the  purchaser)  of  the  other  part,  for  the  sale  of  the  said 
lands  and  hereditaments  at  the  price  of  £5,460,  and  that  the  said 
agreement  is  a  proper  agreement  for  that  purpose.  Let  the  said  agree- 
ment be  carried  into  effect  accordingly;  And  this  Court  being  of 
opinion  that  the  purchase  of  the  several  chief  or  ground  rents  specified 
or  referred  to  in  the  schedule  to  the  secondly  mentioned  agreement 
dated  &c.,  and  made  between  the  said  A.  of  the  one  part  and  the  Fetrs, 
the  trustees  of  the  testator's  will,  of  the  other  part,  is  a  fit  and  proper 
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purchase  wherein  to  invest  the  said  sum  of  £5,460,  Let  an  inquiry  be 
made  whether  a  good  title  can  be  made  to  the  said  several  chief  or 
ground  rents,  or  any  of  them ;  And  in  case  a  good  title  can  be  made 
thereto,  or  any  part  thereof,  Let  a  proper  conveyance  of  the  several 
chief  or  ground  rents,  or  such  of  them  to  which  a  good  title  shall  be 
shown,  be  settled  by  the  Judge ;  And  Let  the  purchase-money  thereof 
be  set  o£E  against  the  said  sum  of  £5,460,  the  purchase-money  for  the 
said  lands  and  hereditaments,  and  the  balance,  if  any,  be  certified; 
And  the  said  A.  by  his  counsel  declaring  himself  content  with  the  title 
to  the  lands  and  hereditaments  purchased  by  him,  Let  the  said  A. 
within  &c.  after  the  date  of  the  Chief  Clerk's  certificate,  pay  such 
balance,  if  any,  into  Court  to  the  credit  of  **  Exp.  the  Petrs  &c.  in  the 
matter  of  the  Act  &c." — ^Balance  when  paid  in  to  be  invested  in  Con- 
sols, and  the  dividends  paid  to  the  trustees. — *'  And  Let  upon  payment 
of  such  balance  (if  any)  into  Court,  or  upon  it  being  certified  that  a 
good  title  has  been  made  to  all  the  said  chief  or  ground  rents,  all 
proper  parties  join  in  and  execute  the  conveyance  when  so  settled." — 
Trustees  to  execute  the  conveyance  to  A.  or  to  whom  he  shall  direct, 
Buch  conveyance  to  be  settled  &c. — ^Notice  of  so  much  of  the  order  as 
relates  to  the  sale  of  the  lands  comprised  in  the  said  first-mentioned 
agreement  to  be  indorsed  on  the  probate. — Re  Hilton^  V.-C.  M.,  15  July, 
1878,  A.  2118. 

For  order  authorizing  the  sale  of  the  settled  estate,  with  reservation  of  the 
minerals,  and  for  payment  of  the  costs  out  of  the  proceeds,  and  approving  of 
the  investment  of  part  of  the  ^  roceeds  in  the  purchase  of  another  estate,  with 
inquiry  as  to  the  title,  and  if  it  be  found  good,  the  trustees  to  be  at  liberty  to 
complete,  see  Re  (Jkeover,  V.-C.  M.,  2  Aug.  1873,  B.  2070. 

And  for  like  order,  and  for  reinvestment  of  part  of  proceeds  in  purchase  of 
a  copyhold  estate,  and  inquiry  as  to  title,  and  if  good  the  purchase-money  to 
be  raised  and  paid  out  of  the  Consols  in  Court,  and  authorizing  part  of  the 
fund  to  be  applied  in  permanent  improvements  on  the  settled  lands,  with  an 
inquiry  whether  certain  improvements  being  effected  were  such  as  under 
sect.  34  of  the  Settled  Estates  Act,  1877,  might  properly  be  paid  for  out  of 
it:  see  Wheeler  v.  Tootd,  V.-C.  M.,  31  July,  1878,  B.  3145;  and  for  ap- 
plication of  money  arising  from  sale  of  timber  in  building  and  permanent 
unprovements :  Be  Nevmian,  9  Ch.  681. 


12.  Order  far  Sale  of  Estate  of  Infants  contingently  entitled. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  with  a 
due  regard  for  the  interests  of  all  parties  entitled  under  the  will  of 
&c.,  that  a  sale  should  be  authorized  of  the  J.  H.  property  in  the 
petition  mentioned,  being  part  of  the  settled  estates  devised  by  the  said 
will,  and  that  the  agreement  dated  &c.  is  a  proper  agreement  for  such 
sale ;  Let  the  said  agreement  be  confirmed  and  carried  into  effect 
accordingly;  Let  the  purchase-money  be  paid  to  the  Petrs  C.  and  D., 
the  trustees  of  the  said  will;  And  Let  the  said  trustees  apply  the  same, 
or  the  residue  thereof,  after  payment  of  the  costs  as  hereinafter 
directed,  to  some  one  or  more  of  the  purposes  mentioned  in   the 
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proper,  and  tor  the  benefit  of  the  persons  interested  in  the  settled  estate 
of  the  testatrix,  to  cut  down  and  sell  the  timber  (not  being  ornamental), 
now  growing  upon  such  estate  or  any  part  thereof ;  and  if  upon  such 
inquiry  it  shall  appear  fit  and  proper,  then  Let  the  Petrs  be  at  liberly 
to  apply  in  Chambers  for  the  sale  of  such  timber,  and  for  the  applica- 
tion of  the  money  arising  by  the  sale  thereof,  and  also  for  the  costs  of 
this  application  and  relating  thereto. — ^Notice  of  order  to  be  indorsed 
on  the  probate. — See  Ee  Netcman^  M.  B.,  23  Jan.  1869,  B.  224;  and 
see  S.  CI,  9  Oh.  681,  as  to  reinvesting  the  proceeds  of  the  sale  in 
buildings. 


10.  Interim  Investment  on  Mortgage, 

''This  Court  being  of  opinion  that  it  is  fit  and  proper  that  the  sum 
of  £ —  to  be  raised  as  hereinafter  mentioned  should  be  advanced  to  S. 
in  the  petition  named,  on  the  security  by  way  of  mortgage  of  the  here- 
ditaments situate  at  B.  in  the  county  of  —  &c.,  provided  that  a  good  title 
can  be  made  thereto,  and  that  there  is  no  prior  charge  or  incumbrance 
upon  the  said  hereditaments,  Let  an  inquiry  be  made  whether  a  good 
title  can  be  made  to  the  said  hereditaments,  and  whether  there  is  any 
existing  charge  or  incumbrance  thereon ;  and  in  case  it  shall  appear  that 
a  good  title  can  be  made  thereto,  and  that  there  is  no  existing  charge 
or  incumbrance  thereon.  Let  a  proper  mortgage  thereof  to  the  Petrs 
be  settled  by  the  Judge ;  And  Let  upon  the  execution  of  such  mort- 
gage by  such  parties  thereto  as  the  Judge  shall  direct,  such  execution 
to  be  certified,  &c. ;" — Usual  directions  for  raising  the  amount  out  of  the 
funds  in  Court,  and  payment  thereof  to  the  mortgagor ;  and  for  raising 
thereout  any  costs  not  payable  by  the  mortgagor. — Beading  v.  Hamil- 
ton, M.  E.,  20  April,  1872,  B.  1084,  W.  N.  (72)  91. 


11.  Order  appromng  Agreements  for  Sale  of  Lands^  and  Purchase  of 
Ground  Rents— ^Inquiry  as  to  Title — Set-off  of  Purchase^Moneys 
— Mutual  Conveyances. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &c. 
[Eorm  1,  p.  1799]  that  a  sale  should  be  authorized  of  the  lands  and 
hereditaments  comprised  in  the  first-mentioned  agreement  dated  &c., 
made  between  the  Petrs,  the  trustees  of  the  testator's  will  of  the  one 
part,  and  A.  [the  purchaser)  of  the  other  part,  for  the  sale  of  the  said 
lands  and  hereditaments  at  the  price  of  £5,460,  and  that  the  said 
agreement  is  a  proper  agreement  for  that  purpose.  Let  the  said  agree- 
ment be  carried  into  effect  accordingly;  And  this  Court  being  of 
opinion  that  the  purchase  of  the  several  chief  or  ground  rents  specified 
or  referred  to  in  the  schedule  to  the  secondly  mentioned  agreement 
dated  &c.,  and  made  between  the  said  A.  of  the  one  part  and  tiie  Petrs, 
the  trustees  of  the  testator's  will,  of  the  other  part,  is  a  fit  and  proper 
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purchase  wherein  to  invest  the  said  sum  of  £5,460,  Let  an  inquiry  be 
made  whether  a  good  title  can  be  made  to  the  said  several  chief  or 
ground  rents,  or  any  of  them ;  And  in  case  a  good  title  can  be  made 
thereto,  or  any  part  thereof,  Let  a  proper  conveyance  of  the  several 
chief  or  ground  rents,  or  such  of  them  to  which  a  good  title  shall  be 
shown,  be  settled  by  the  Judge ;  And  Let  the  purchase-money  thereof 
be  set  off  against  the  said  sum  of  £5,460,  the  purchase-money  for  the 
said  lands  and  hereditaments,  and  the  balance,  if  any,  be  certified  ; 
And  the  said  A.  by  his  counsel  declaring  himself  content  with  the  title 
to  the  lands  and  hereditaments  purchased  by  him.  Let  the  said  A. 
within  &c.  after  the  date  of  the  Chief  Clerk's  certificate,  pay  such 
balance,  if  any,  into  Court  to  the  credit  of  '*  Exp,  the  Petrs  &c.  in  the 
matter  of  the  Act  &c." — Balance  when  paid  in  to  be  invested  in  Con- 
sols, and  the  dividends  paid  to  the  trustees. — ''  And  Let  upon  payment 
of  such  balance  (if  any)  into  Court,  or  upon  it  being  certified  that  a 
g^od  title  has  been  made  to  all  the  said  chief  or  ground  rents,  all 
proper  parties  join  in  and  execute  the  conveyance  when  so  settled." — 
Trustees  to  execute  the  conveyance  to  A.  or  to  whom  he  shall  direct, 
such  conveyance  to  be  settled  &c. — ^Notice  of  so  much  of  the  order  as 
relates  to  the  sale  of  the  lands  comprised  in  the  said  first-mentioned 
agreement  to  be  indorsed  on  the  probate. — Re  Hilton,  V.-C.  M.,  15  July, 
1878,  A.  2118. 

For  order  authorizing  the  sale  of  the  settled  estate,  with  reservation  of  the 
minerals,  and  for  payment  of  the  costs  out  of  the  proceeds,  and  approving  of 
the  investment  of  part  of  the  i  roceeds  in  the  purchase  of  another  estate,  with 
inquiry  as  to  the  title,  and  if  it  be  found  good,  the  trustees  to  be  at  liberty  to 
complete,  see  ^e  Okeover,  V.-C.  M.,  2  Aug.  1873,  B.  2070. 

And  for  like  order,  and  for  reinvestment  of  part  of  proceeds  in  purchase  of 
a  copyhold  estate,  and  inquiry  as  to  title,  and  if  good  the  purchase-money  to 
be  raised  and  paid  out  of  the  Consols  in  Court,  and  authorizing  part  of  the 
fund  to  be  applied  in  permanent  improvements  on  the  settled  lands,  with  an 
inquiry  whether  certain  improvements  being  effected  were  such  as  under 
sect.  34  of  the  Settled  Estates  Act,  1877,  might  properly  be  paid  for  out  of 
it:  see  Wheeler  v.  Tootel,  V.-C.  M.,  31  July,  1878,  B.  3145;  and  for  ap- 
plication of  money  arising  from  sale  of  timber  in  building  and  permanent 
miprovements :  Be  Newman^  9  Ch.  681. 


12.  Order  for  Sale  of  Estate  of  Infants  contingently  entitled. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  with  a 
due  regard  for  the  interests  of  all  parties  entitled  under  the  will  of 
&c.,  that  a  sale  should  be  authorized  of  the  J.  H.  property  in  the 
petition  mentioned,  being  part  of  the  settled  estates  devised  by  the  said 
will,  and  that  the  agreement  dated  &c.  is  a  proper  agreement  for  such 
sale ;  Let  the  said  agreement  be  confirmed  and  carried  into  effect 
accordingly;  Let  the  purchase-money  be  paid  to  the  Petrs  C.  and  D., 
the  trustees  of  the  said  will;  And  Let  the  said  trustees  apply  the  same, 
or  the  residue  thereof,  after  payment  of  the  costs  as  hereinafter 
directed,  to  some  one  or  more  of  the  purposes  mentioned  in   the 
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d4tli  section  of  the  said  Act  without  any  application  to  the  Court;  And 
Let,  until  the  said  money  can  he  applied,  the  said  trustees  from  time 
to  time  invest  the  same,  or  the  unapplied  portion  thereof  for  the  time 
heing,  in  some  or  one  of  the  investments  in  which  cash  under  the 
control  of  the  Court  is  authorized  to  he  invested  in  their  own  names, 
and  receive  the  interest  thereof  and  apply  the  same  upon  the  same 
trusts,  and  suhject  to  the  same  powers  and  provisions  in  all  respects, 
as  are  contained  in  the  will  concerning  the  rents  and  profits  of  HhB 
estate  herehy  directed  to  he  sold ;  Let  the  said  trustees  execute  the 
deed  or  deeds  of  conveyance  of  &e  said  estate  to  the  said  X.,  such 
deed  or  deeds  to  he  settled  &c. — ^Tax  costs  and  pay  out  of  purchase- 
money.— i?*  Sparrow^  North,  J.,  13th  Feh.  1892,  B.  115;  S.  C,  (1892) 
1  Ch.  412. 

For  another  foim,  see  Lidddl  v.  Z.,  1882,  B.  2088;  8.  C,  31  W.  B.  238. 


13.  Sale  of  Copyholds  wider  Settled  Estates  Aet^  1877,  hy  Trustees 
appointed  under  Settled  Land  Acty  1882. 

Let  [^parcels']  be  sold  hy  public  auction  by  [trustees  appointed  for 
the  purposes  of  the  Settled  Land  Act]  as  such  trustees  as  aforesaid,  in 
such  manner,  and  subject  to  such  conditions,  as  they  shall  think  fit,  but 
so  that  the  reserved  price  and  auctioneers'  fee  be  fixed  by  the  Judge ; 
And  Let  the  money  to  arise  by  such  sale  be  paid  to  [Settled  Land  Act 
trustees],  as  such  trustees  as  aforesaid;  And  Let  them  execute  the  deed 
or  deeds  of  conveyance,  or  surrender  of  the  said  estate  to  the  pur- 
chaser, or  respective  purchasers  thereof,  on  such  sale  being  effected. 
—Be  Outten's  Settled  Estates,  Eekewich,  J.,  29th  Nov.  1890,  B.  1451. 

In  this  case,  the  copyholds  were  devised  to  trustees  resident  in  Australia, 
who  had  been  admitted  by  their  attorneys.  A  purchaser  objected  that  the 
trustees  appointed  under  the  Settled  Land  Acts  could  not  execute  the  sur- 
render, but  that  it  must  be  executed  by  the  j)er8on8  on  the  court  rolls,  or 
their  attorneys,  or  a  vesting  order  must  do  obtained.  Eekewich,  J.,  however 
(in  Chambers),  held,  that  although  sect.  22  of  the  Settled  Estates  Act  (see 
Shelf.  E.  P.  S.  651)  mentioned  only  the  '*  deed  of  conveyance,"  it  included  a 
deed  of  surrender,  that  the  order  was  right  in  specifying  the  surrender,  where 
the  propertv  was  copyhold,  and  that  a  vesting  order  was  not  necessary :  Re 
Earee  and  WelU,  21  July,  1891,  A.  1043. 


(IV.)  FBOCEEDINOS  FOB  F&OTISCTION  OF  FBOFEBTY. 

1.  Order  sanctioning  Proceedings, 

Ufon  the  petition  of  &c.  [for  recitals  see  Form  1,  p,  1791]  and  this 
Court  [if  so  J  dispensing  &c.,  Form  1,  p.  1791,  and]  being  of  opinion  that 
it  is  proper  and  consistent  &c.  [Form  1,  p.  1791],  and  necessary  for  the 
protection  of  the  estates  settled  by  the  will  of  —  &c.  [or  by  the  inden- 
ture of  settlement  dated  &c.]  and  described  in  the  [Schedule,  or  the 
plan  annexed  to  the]  said  petition  that  [state  the  proceeding  or  proceed- 
ings proposed  to  betaken^  such  as  an  action,  defence,  petition  to  Parliament^ 
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parliamentary  opposition,  or  other  necessary  proceeding,  sect,  17]  should 
be  sanctioned  by  the  Court  [if  so,  and  having  regard  &c.,  Form  1, 
p.  1793],  doth  sanction  such  proceeding  accordingly  [if  so,  and  doth 
order  &c.,  add  any  directions  given  by  Court"] ;  And  it  is  ordered  that  the 
costs  and  expenses  in  relation  to  such  proceeding  &c.  [direction  for 
raising  costs  as  in  Form  1,  p.  1791]. 


2.  Inquiry  as  to  Parliamentary  Opposition, 

"  This  Court  doth,  notwithstanding  the  concurrence  or  consent  of 
&c.  has  not  been  obtained,  order  that  an  inquiry  be  made  whether  it  is 
proper  and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
who  are  or  may  hereafter  be  entitled  under  the  will  of  &c.,  and  the 
settlement  dated  &c.,  that  the  presentation  and  prosecution  by  the  Petrs 
or  some  or  one  of  them  of  a  petition  or  petitions  to  Parliament  to  oppose 
the  three  bills  in  the  schedule  to  this  order  mentioned  should  be  sanc- 
tioned for  the  protection  of  the  estates  settled  by  the  said  will  and 
indenture  of  settlement ;  And  if  it  shall  be  certified  that  it  is  proper 
and  consistent  with  such  interests,  this  Court  doth  sanction  such  oppo- 
sition (being  made)  by  such  person  or  persons,  and  in  such  manner  as 
shall  be  certified ;  " — ^And  in  such  case  the  Fetr  to  raise  and  pay  out  of 
any  moneys,  or  investments  representing  moneys,  liable  to  be  laid  out 
in  the  purchase  of  lands  to  be  settled  in  the  same  manner,  a  sum  not 
exceeding  the  amount  to  be  fixed  in  the  certificate  of  the  result  of  the 
inquiry  towards  the  costs  and  expenses,  including  the  costs  of  and 
incident  to  this  application,  to  be  taxed  &c. — Be  LonsdaWs  Settled 
Estates,  M.  R.,  3  Feb.  1879,  B.  178. 

The  above  forms  are  based  upon  the  provision  contained  in  sect.  17  of 
the  Act  of  1877,  by  which  the  Court  is  authorized  **  to  sanction  any  action, 
defence,  petition  to  Parliament,  parliamentary  opposition,  or  other  proceed- 
ings appearing  to  the  Court  necessary  for  the  protection  of  any  settled  estate, 
and  to  order  mat  all  or  any  part  of  the  costs  and  expenses  in  relation  thereto 
be  raised  and  paid  by  means  of  a  sale  or  mortgage  of  or  charge  upon  all  or 
any  part  of  the  settled  estate,  or  out  of  any  moneys  or  investments  repre- 
sentmg  moneys  liable  to  be  laid  out  in  the  same  manner  as  the  settled  es^te, 
or  out  of  the  moome  of  such  moneys  or  investments,  or  out  of  any  accumula- 
tions of  rents,  profits,  or  income." 


(y.)  LAYDfO  0T7T  FOB  STREETS,  EOADS,  AND  OTHEB  WOBKS— DEDICATION. 

1.  Laying^out  Streets j  JRoads,  8fc. — Sects,  20 — ^22. 

[Becital  as  in  Form  1,  p.  1791]. — This  Court  being  of  opinion  that  it 
is  proper  &c.  [Form  1 ,  p.  1 791]  that  parts  of  the  settled  estates  comprised 
in  &c.  should  be  laid  out  for  streets  (roads,  paths,  squares,  gardens,  or 
other  open  spaces,  sewers,  drains,  or  watercourses),  Let  such  parts  of 
the  said  estates,  as  the  Judge  shall  approve,  be  from  time  to  time  laid 
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out,  witli  tbe  approbation  of  the  Judge,  for  streets  (roads,  paths,  &c.) 
either  to  be  dedicated  to  the  public,  or  not ;  And  Let  such  streets  &c., 
including  all  necessary  or  proper  fences,  pavings,  connections,  and  other 
works  incident  thereto,  be  made  and  executed  accordingly;  [^<o,  And 
Let  the  parts  so  to  be  laid  out  remain  and  be  vested  in  the  trustees  or 
tmstee  of  the  said  will,  or  indenture  of  settlement,  for  the  time  being 
upon  such  trusts  for  securing  the  continued  appropriation  thereof  to  the 
purposes  aforesaid  in  all  respects  as  the  Judge  shall  approve ;  And  Let 
a  proper  declaration  of  trust  be  settled  by  the  Judge,  or,  And  this  Court 
doth  hereby  appoint  M.  and  N. ;  or  Let  proper  persons  be  appointed 
trustees  of  the  parts  of  the  said  estates  so  to  be  laid  out ;  If  <o,  And 
Let  the  said  &c.  {the  settlement  trustees)  convey  such  parts  of  the  said 
estates  so  as  to  vest  the  same  in  the  said  &c.  {trustees  so  to  be  appointed)^ 
upon  such  trusts  for  securing  the  continued  appropriation  thereof  to  the 
purposes  aforesaid  in  all  respects,  as  the  Judg^  shall  direct ;  If  so.  And 
with  such  provisions  for  the  appointment  of  new  trustees  when  required, 
either  by  application  to  a  Judge  in  Chambers,  or  otherwise,  as  the 
Judge  shall  direct,  or.  And  Let  any  persons  interested  in  the  said  here- 
ditaments, or  the  trustees  or  trustee  for  the  time  being,  be  at  liberty 
from  time  to  time  to  apply  in  Chambers  for  the  appointment  of  a  new 
trustee  or  new  trustees  as  there  shall  be  occasion ;  And  Let  the  con- 
veyance be  settled  by  the  Judge;  1/  sOy  and  be  executed  by  &c.] 
and  if  so.  And  Let  all  [or  so  much  of]  the  expenses  in  relation  to 
such  laying  out,  and  making  and  execution  [as  &c.,  specify  the  part 
of  the  costs  to  he  home  hy  the  settled  estates'\  [if  so,  and  the  costs 
and  expenses  of  and  incident  to  this  application,  to  be  taxed  &c.]  be 
a  charge  on  the  said  settled  estates ;  [if  so,  and  be  raised  by  sale  or 
mortgage  of  the  said  estates  &c.,  or  out  of  the  rents  &c.,  or  be  raised 
and  paid  by  the  trustees  of  &c.,  Form  1,  p.  1791]. 

For  such  order,  and  the  expenses  to  be  ^d  out  of  the  produce  of  stock 
belonging  to  the  trust,  see  Be  Bobina,  Y.-C.  M.,  14  July,  1878,  B.  1355. 


2.  Laying  out  Part  in  Heads — Sects.  20,  21. 

Aio)  this  Court  being  of  opinion  &c.  [Form  1,  p.  1807],  that  such 
parts  of  the  said  estates  as  are  coloured  —  on  the  plan  of  the  said 
estate,  verified  and  identified  by  the  affidavit  of  &o.,  and  annexed  to 
the  said  affidavit,  and  filed  therewith,  should  be  laid  out  as  roads  &c. 
[Form  1,  p.  1807],  to  remain  and  be  vested  in  the  trustees  or  trustee 
of  the  said  wiU  for  the  time  being,  and  that  building  leases  of  &c. 
should  be  authorized  &c.,  subject  to  &c.,  Let  such  parts  of  the  said 
estate  as  are  coloured  —  in  the  said  plan  be  laid  out  in  roads  &c., 
and  Let  such  roads  &c.,  including  all  necessary  and  proper  fences, 
pavings,  connections  &c.,  be  made  and  executed  accordingly ;  And  Let 
the  parts  to  be  so  laid  out  remain  and  be  vested  in  the  trustees  or 
trustee  of  the  will  of  the  said  testator  for  the  time  being,  upon  aneh 
trusts  &c. 


SECT.  V.  (v.)]    Laying  out  for  Streets  y  Roads^  Sfc.  1809 

3.  Laying  out  Parts  according  to  Surveyor's  Report — Costs  and 

Expe^ises, 

This  Court  being  of  opinion  that  it  is  proper  &c.  [Form  1,  p.  1807] 
that  such  parts  of  the  estates  devised  by  the  said  will  as  are 
situate  &c.y  and  are  mentioned  in  the  report  of  &c.,  should  be  laid  out 
for  streets,  roads,  sewers,  and  drains,  Let  such  parts  of  the  said 
estates  be  laid  out  for  streets,  roads,  sewers,  aud  drains  in  accordance 
with  the  recommendations  contained  in  the  said  report  (with  such 
variations,  if  any,  as  the  trustees  or  trustee  for  the  time  being  of  the 
said  will  shall  from  time  to  time  approve  of) ;  And  Let  such  parts  of 
the  said  estates  as  shall  be  so  laid  out  be  held  by  the  person  or  persons 
for  the  time  being  entitled  thereto  under  or  by  virtue  of  the  said  will 
upon  trust  to  allow  the  same  respectively  to  be  appropriated,  used,  and 
enjoyed  for  the  purposes  aforesaid ;  And  Let  such  streets,  roads  &c., 
as  aforesaid,  including  all  necessary  or  proper  fences,  pavings,  con- 
nections, and  other  works  incidental  thereto  respectively,  be  forthwith 
made  and  executed  by  the  said  N.,  and  other  the  trustees  or  trustee  for 
the  time  being  of  the  said  will ;  And  Let  the  costs  and  expenses  of 
and  incident  to  this  application  be  taxed  &c.,  and  the  amount  thereof, 
together  with  the  charges  and  expenses  of  the  laying  out,  making,  and 
execution  of  the  said  streets,  roads  &c.  respectively  (not  exceeding  in 
the  whole  the  sum  of  £ — )  be  a  charge  on  the  real  estates  devised  by, 
or  now  subject  to,  the  said  will,  and  any  moneys  or  investments 
subject  to  corresponding  trusts,  and  be  raised  and  paid  by  the  said  N. 
out  of  such  trust  property. — Notice  of  the  order  to  be  indorsed  on  the 
probate.— jRtf  Hawkins,  V.-C.  M..  12  July,  1878,  A.  1499. 


4.  The  like — Trustees  to  concur  with  other  Part  Owners — Acts 
necessary  for  Dedication — Rights  of  Way. 

"Let  the  Defts  T.  and  W.  or  the  survivor  of  them,  or  other  the 
trustees  or  trustee  for  the  time  being  of  the  testator's  will,  be  at 
liberty  to  concur  with  the  other  owner  or  owners  thereof  in  laying  out 
parts  of  the  close  of.  land  at  B.,  comprised  in  the  scheme  of  N. 
{surveyor)  for  streets  or  a  street  either  to  be  dedicated  to  the  public  or 
not,  and  also  to  grant  rights  of  way  and  other  easements  over  parts  of 
the  said  land." — Liberty  to  apply  in  Chambers  as  to  raising  out  of  the 
funds  in  Court  the  sums  payable  in  respect  of  the  testator's  moiety  of 
the  property,  for  laying  out  and  preparing  it  for  the  purposes  of  build- 
ing as  to  the  hereditaments  comprised  in  the  plan  of  the  said  N.,  ac- 
cording to  such  plan  or  such  modification  thereof  as  the  Judge  may 
approve. — '^  And  Let  such  parts  of  the  said  land  as  shall  be  laid  out 
as  a  street  or  streets  not  dedicated  to  the  public  remain  subject  to  the 
powers  vested  in  the  trustees  or  trustee  for  the  time  being  of  the  said 
will; — And  Let  the  said  T.  and  W.,  or  the  survivor  of  them,  or  other 
the  trustees  &c.y  do  such  acts  and  execute  such  deeds  as  may  be  neces- 
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Bary  for  dedicatmg  to  the  public  such  parte  of  the  said  land  as  are  in- 
tended to  be  dedicated  as  a  street  or  streets  to  the  public,  and  for 
granting  such  rights  of  way  or  other  easements." — Wheeler  v.  Tootel, 
V.-C.M.,  31  July,  1878,  B.  3145. 


NOTES. 


jTmisDicnoK. 


Powers  given  by  an  order  of  Court  under  the  Settled  Estates  Act  are  not 
affected  by  sect.  56  of  the  Settled  Land  Act,  1882,  and  the  proper  course,  if 
it  is  desired  to  supersede  them,  is  to  applyunder  the  Settled  Estates  Act  for 
that  purpose :  Re  Poole's  Settlement,  32  W.  R.  956 ;  60  L.  T.  585 ;  and  see 
Re  Barrs'Haden's  Settled  Estates,  49  L.  T.  660 ;  32  W.  B.  194,  where  Ihe 
Court  declined  to  stay  proceedings  under  the  order. 

Sects.  20  and  21  have  reference  to  the  development  of  lands  for  the  purposes 
of  a  building  estate,  and  the  Court  has  no  power  under  the  Act  to  direct  the 
oarryinfc  out  of  schemes  for  drainage  for  agricultural  purposes ;  but  it  has 
jurisdiction  under  8  &  9  Y.  c.  56:  Re  Poynder's  Settled  Estates,  ZHckson- 
Poynder  v.  Cook,  50  L.  J.  Ch.  753;  W.  N.  (81)  126;  45  L.  T.  403;  30 
W.  R.7. 

Under  an  order,  which  is  wrong  in  not  naming  the  persons  entitled  in 
remaiader  with  whose  concurrence  and  consent  the  Court  has  dispensed,  the 
purehaser  is  protected  by  sect.  70  of  the  Conveyancing  Act,  1881,  which  is 
applicable  whether  the  objection  appears  on  the  face  of  the  order  or  not :  Be 
Hall-Dare's  Contract,  21  Ch.  D.  41,  C.  A.;  and  see  Mostyn  v.  Jf„  (1893) 
3  Ch.  376,  C.  A. ;  but  the  protection  will  not  extend  to  a  case  where  the 
order  erroneously  deals  with  the  interest  of  a  person  who  is  not  a  party : 
Jones  V.  BameU,  (1900)  I  Ch.  370,  0.  A. ;  (1899)  1  Ch.  611. 

Where  a  testator  expressed  a  desire  that  his  mineral  lands  should  remain 
in  his  family  for  a  considerable  number  of  years,  and  directed  that  the  general 
trust  for  sale  contained  in  his  will  should  not  be  exereised  as  to  mineral  lands 
until  after  the  decease  of  the  survivor  of  his  children,  the  direction  was  held 
not  to  be  an  "  express  declaration ''  within  sect.  38  excluding  the  exercise  of 
the  powers  conferred  by  the  Act :  Re  Peake's  Settled  Estates,  (1893)  3  Ch.  430. 


PROCEDUBE. 

Under  sects.  31,  50,  the  separate  examination  of  a  woman  married  before 
the  Married  Women's  Property  Act,  1882,  is  still  required :  Re  Harris'  Settled 
Estates,  28  Ch.  D.  171 ;  Re  Fowle's  Seized  Estates,  W.  N.  (87)  208  (where 
advertisements  of  a  petition  for  the  sanction  of  the  Court  to  reinvestment  in 
land  were  not  required^ 

Secus,  in  the  case  oi  a  woman  married  since  the  commencement  of  the 
Married  Women's  Property  Act,  1882 :  Riddell  v.  Errington,  26  Ch,  D.  220 ; 
or  of  a  woman  married  before,  but  whose  interest  was  aoqmred  after,  the 
Act:  Re  Batt's  Settled  Estates,  (1897)  2  Ch.  65. 

A  married  woman  interested  in  settled  estate  leased  or  sold  under  the  Act, 
who  has  been  served  with  a  notice  under  sect.  26,  and  submits  her  rights  to 
the  Court,  need  not  be  separately  examined :  Re  Stanley's  Settled  Estates,  61 
L.  T.  169 ;  38  W.  E.  32 ;  W.  N.  (89)  164 ;  and  on  a  petition  for  the  payment 
out  of  Court  of  proceeds  of  real  estate  settled  by  the  testator  to  trustees, 
where  some  of  the  beneficiaries  were  married  women,  their  examination  was 
dispensed  with :  Re  Ward's  SeUled  Estates,  W.  N.  (95)  41. 

where  there  are  subsidiary  or  derivative  settlements  by  way  of  trust  for 
sale  executed  by  beneficiaries  of  the  original  settlement,  the  l>eneficiaries  of 
such  subsidiary  settlements  are  not  necessary  parties  to  the  petition :  Re 
Hodge's  Settled  Estates,  W.  N.  (95)  69. 

Where  an  estate  is  vested  in  trustees  and  there  is  not,  for  the  time  being, 
any  beneficial  owner  of  the  rents  and  profits,  the  trustees  Tand  not  the  receiver 
appointed  by  the  Court)  are  the  persons  who  may  apply  by  petition  in  a 
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summary  way  mider  sect.  23  to  exercise  the  powers  conferred  by  the  Act : 
Vine  V.  Rahigh,  24  Ch.  D.  238. 

The  Court  dispensed  with  notice  to  an  unborn  child  en  ventre^  who,  if  male, 
would  be  co-heir  in  gavelkind  of  land  as  to  which  it  was  doubtful  whether 
or  not  the  father  had  died  intestate :  Re  Rayner^s  Settled  Estates^  W.  N.  (91) 
152. 

For  a  case  in  which  on  the  petition  of  trustees  of  a  will  (who  had  unsuccess- 
fully applied  by  originating  summons)  for  leave  to  make  improvements,  and 
witiiout  presenting  any  deunite  scheme,  an  order  was  made  dispensing  with 
a  formal  scheme,  see  Re  Christy's  Settled  Estates^  42  W.  B.  613. 

For  forms  of  application  under  the  Act,  see  D.  C.  F.  1203  et  9eq» 

LEASE. 

A  sub-lease  of  settled  land,  held  under  a  renewable  lease,  for  the  unex- 

Eired  residue  of  the  term,  with  a  covenant  for  extension  after  renewal  of  the 
ead  lease,  cannot  be  sanctioned  under  sects.  4, 5,  as  such  further  lease  is  not 
**  to  take  effect  in  possession  "  :  Re  FarnelVs  SettUd  Estates,  33  Ch.  D.  599. 

The  effect  of  the  proviso  in  sect.  46  is,  that  no  lessee  acquiring  a  lease  under 
the  Act  shall  be  exempted  by  the  lessor  from  any  liability  as  to  waste  which 
would  otherwise  affect  him  as  tenant  for  years ;  and,  consequently,  a  lease 
exempting  the  le&see  from  liability  for  ^'  fair  wear  and  tear  and  damage  by 
tempest"  is  void  under  the  section  :  Davies  v.  />.,  38  Ch.  D.  499. 

Where  wide  powers,  including  a  power  to  grant  building  leases  for  terms 
not  exceeding  999  years,  were  conferred  on  the  trustees,  and  on  tenants  for 
life,  some  of  whom  were  permanently  resident  abroad,  an  order  was  made 
(on  a  petition  by  all  the  tenants  for  life)  vesting  in  the  trustees  general 
powers  of  granting  building  leases  for  such  terms :  Re  Houghton* s  Estates, 
W.  N.  (94)  20. 

AUTHORIZINO  SALES. 

An  order  for  sale  entirely  out  of  Court  cannot  be  made  under  the  Act :  Re 
Harvey's  Settled  Estates,  21  Ch.  D.  123;  not  following  Re  Adams'  Settled 
Estates,  9  Ch.  D.  116;  Re  Dryden's  Settled  Estates,  W.  N.  (81)  133. 

The  effect  of  a  sale  by  the  Court  is,  under  sect.  22,  to  revoke  the  uses  of  the 
settlement,  and  sect.  42  of  the  Succession  Duty  Act  applies  so  as  to  shift  the 
duty  from  the  land  to  the  purchase-money :  Re  Warner's  Settled  Estates,  17 
Ch.  D.  711. 

An  order  in  the  Form  1,  p.  1799,  is  not  a  positive  direction  to  sell,  but 
merely  an  authority  to  the  trustees  to  sell,  and  the  Court  has  power  to  delay 
a  sale  and  stay  proceedings  under  the  order  if  circumstances  make  it  expedi- 
ent :  Re  Barrs-Haden's  Settled  Estates,  49  L.  T.  660 ;  32  W.  R.  194. 

The  intention  of  the  Act  is  that  a  sale  should  not  be  sanctioned  except  in 
the  presence  of  all  parties  interested,  but  that  the  sanction  having  been  given, 
their  estates  should  pass  by  the  execution  of  a  proper  instrument  by  a  person 
named,  without  requiring  their  concurrence,  and  though  sect.  22  only  men- 
tions the  **  deed  of  conveyance,"  it  includes  a  surrender  of  copyholds:  Re 
Earee  and  Wells,  Kekewich,  J.,  Julv  21,  1891. 

The  Court  sanctioned  a  contract  ior  sale  of  leaseholds  in  consideration  of  a 
rent-charge  during  the  remainder  of  the  term,  treating  the  rent-charee  as 
payment  of  a  capital  sum  by  instalments  :  Re  Orove's  Settled  Estates,  W.  N. 
(88)147. 

where  the  trustees  were  two  ladies,  a  widow  and  spinster,  the  Court  was 
reluctant  to  confer  upon  them  the  authority  to  sell  under  the  Act,  and  the 
petition  stood  over  for  the  appointment  of  other  trustees :  Re  Pedke's  Settled 
Estates,  (1893)  3  Ch.  430;  but  upon  it  appearing  that  the  petitioners  had 
been  unable  to  procure  other  suitable  persons  to  act,  the  Courfc  made  an 
order  conferring  the  authority  on  the  two  ladies  during  their  joint  lives, 
subject  to  the  approval  of  the  Court  in  the  case  of  each  sale :  Re  Peake's 
Settled  Estates  (No.  2),  (1894)  3  Ch.  520. 

The  purchase-money  of  land  sold  under  the  Settled  Estates  Act,  1877, 
was  directed  to  be  applied  as  capital  money  arising  under  the  Settled  Land 
Act,  1882,  although  tnere  was  no  tenant  for  life  within  the  meaning  of  that 
Act  competent  to  exercise  the  option  given  by  sect.  33:  Re  Tesseyman's  Settled 
Estate,  W.  N.  (97)  168. 
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COSTS  OP  PROCEEDINGS  FOR  PROTECTION  OF  PROPERTY- 

Where  the  Court  is  satisfied  of  the  necessity  of  proceedings  taken,  whether 
by  claim  or  defence,  for  protection  of  the  settled  estate,  the  costs,  as  between 
solr  and  client,  can  be  directed  to  be  raised  and  paid  under  sect.  17  of  the  Act 
of  1877,  although  no  application  has  been  made  to  the  Court  previoufily  to 
oommencine  such  proceedings :  Re  Earl  de  Ja  Warr's  Settled  Estates,  16  Ch. 
D.  687  ;  and  for  form  of  order,  see  Be  Lord  Rivera^  Estate,  lb.  588,  note. 


Section  VI. — ^Settled  Land  Acts. 

(l.)  PRELIMINARY. 

Titles  of  Orders  under  Settled  Land  Acts,  1882  to  1890,  B.  8.  C. 
(December)  1882,  Appendix  X.,  No.  25,  E.  S.  C,  1883. 

1886,  J.,  No. 
or,  1886,  E.,No. 
In  the  matter  of  the  Blackacre  Estate  [^or,  of  the  timber  on  the  estate], 
situate  at  — ,  in  the  county  of  —  [^or,  of  the  chattels]  settled  by 
the  settlement,  dated  the  —  day  of  — ,  made  on  the  marriage  of 
John  Jones  and  Mary  his  wife  [_or,  by  the  will  of  George  Boberts, 
dated        ]. 
And  in  the  matter  of  the  Settled  Land  Act,  1882. 

1886,  S.  No. 
In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  on  the  estate], 
situate  at  — ,  in  the  county  of  — ,  settled  land  within  the  meaning 
of  the  Settled  Land  Act,  1882,  sect.  59,  by  reason  of  John  Smith, 
the  person  seised  of  or  entitled  to  such  land  being  an  infant. 
In  the  matter  of  the  Settled  Land  Act,  1882. 

1 886,  E.,  No. 
In  the  matter  of  the  Blackacre  Estate  at  — ,  in  the  county  of  — ,  settled 
by  a  settlement  within  the  meaning  of  the  Settled  Land  Act, 
1884,  sect.  8,  by  Mary  Eoberts,  deceased,  the  late  wife  of  John 
Eoberts. 

In  the  matter  of  the  Settled  Land  Acts,  1882  to  1890. 

Formal  part  of  Orders  under  Settled  Land  Act,  1882. 

(A.)  Upon  the  application  of  A.  B.,  the  tenant  for  life  [or  tenant  in 
tail,  or  as  the  case  may  be,  describing  the  nature  of  the  applicants 
estate']  under  the  above-mentioned  settlement. 

(B.)  Upon  the  application  of  A.  B.,  an  infant,  the  tenant  for  life 
[or  as  the  case  may  be]  under  the  above-mentioned  settlement,  by 
X.  Y.,  his  testamentary  guardian  [or  guardian  appointed  by  order 
dated  &c.,  or  next  friend]. 
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(0.)  Upon  fhe  application  of  0.  D.  and  E.  F.,  fhe  trastees  of  the 
above-mentioned  settlement  for  the  purposes  of  the  above-mentioned 
Act. 

(D.)  Upon  the  application  of  G.  H.,  the  tenant  for  life  in  remainder 
[or  tenant  in  tail  in  remainder,  at  as  the  case  may  be,  describing  the 
appUcanfs  interest]  under  the  above-mentioned  settlement,  subject  to 
the  life  interest  of  A.  6.  [or  as  the  case  may  be]. 

(E.)  Upon  the  application  of  I.  J.,  the  purchaser  of  the  lands  [or 
the  timber  upon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled 
by  the  above-mentioned  settlement. 

(F.)  Upon  the  application  of  I.  J.,  the  lessee  under  a  mining  lease, 
dated  &c.,  granted  under  the  powers  of  the  above-mentioned  Act,  of 
the  mines  and  minerals  under  the  lands  settled  by  the  above-mentioned 
settlement. 

(G.)  Upon  the  application  of  I.  J.,  the  mortgagee  under  a  mortgage 
intended  to  be  created  under  sect.  18  of  the  above-mentioned  Act,  of 
the  lands  settled  by  the  above-mentioned  settlement. 

(H.)  Upon  the  application  of  K.  L.,  interested  under  the  contract 
hereinafter  mentioned. 


NOTES. 


SETTLED  LAND  ACTS. 


These  Acts  are  the  Settled  Land  Act,  1882  (S.  L.  A.  1882,  45  &  46  Y.  c.  38), 
and  the  Settled  Land  Acts,  1884,  1887,  1889,  and  1890  (S.  L.  A.  1884,  1887, 
1889,  1890,  47  &  48  V.  c.  18;  50  &  51  V.  c.  30;  52  &  53  V.  o.  36;  53&54V. 
c.  69),  all  which  Acts  may  (see  sect.  2  of  the  Act  of  1890,  and  bb  &  56  Y. 
c.  10)  be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

SETTLEMENT — SETTLED  LAND. 

By  the  principal  Act  of  1882,  being  ''  an  Act  for  facilitating  sales,  leases, 
and  other  dispositions  of  settled  land,  and  for  promoting  the  execution  of 
improvements  thereon,"  "settlement"  is  defined  (sect.  2)  as  ** any  deed, 
win,  agreement  for  a  settlement,  or  other  agreement,  covenant  to  surrender, 
copy  of  court  roll.  Act  of  Parliament,  or  other  instrument,  or  any  number  of 
instruments,  whether  made  or  passed  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act,  under  or  by  virtue  of  which 
instrument  or  instruments  any  land  or  any  estate  or  interest  in  land,  stands 
for  the  time  bein^  limited  to  or  in  trust  for  any  persons  by  way  of  succession." 
And  an  estate  or  mterest  in  remainder  or  reversion  not  disposed  of  by  a  settle- 
ment, and  reverting  to  the  settlor,  or  descending  to  the  testator's  heir,  is  for 
the  purposes  of  the  Act  an  estate  or  interest  coining  to  the  settlor  or  heir 
under  or  by  virtue  of  the  settlement,  and  comprised  in  the  subject  of  the 
settiement  (sub-sect  2),  and  the  determination  of  the  question  whether  land 
is  settled  land  for  the  purposes  of  the  Act  is  governed  by  the  state  of  facts 
and  the  limitations  of  the  settlement  at  the  time  of  the  settlement  taJking 
effect  (sub-sect.  4). 

A  single  **  settlement"  may  therefore  be  created  by  several  instruments, 
e,g,f  a  series  of  family  settlements,  imder  which  the  land  stands  limited  to 
persons  in  succession:  Re  M,  of  Aileabury  and  Z.  Iveaghy  (1893)  2  Oh.  345. 
A  settlement  of  land  and  a  subsequent  will  devising  other  land  to  the  uses  of 
the  settlement,  and  bequeathing  money  to  be  invested  in  the  purchase  of 
land  to  be  settled  to  the  same  uses,  constitute  together  one  settlement :  Be 
Mvmdy'e  Settled  EekOee,  (1891)  1  Gh.  399,  0.  A. ;  though  the  limitations  are 
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not  declared  by  reference,  but  independently,  and  the  powers  conferred  are 
not  precisely  the  same :  Re  Byng's  Settled  Estates,  (1892)  2  Ch.  219.  And  two 
estates  comprised  in  the  same  settlement  may  constitute  one  settled  estate, 
notwithstanding  the  interposition  in  the  limitations  of  one  of  them  of  a  long 
term  for  the  payment  off  of  incumbrances :  Re  L.  Stamford's  Settled  Estates^ 
43  Ch.  D.  84 ;  and  see  Re  Byng*s  Settled  Estates,  sup, ;  and  so  where  one 
estate  has  been  settled  and  the  e()uity  of  redemption  in  another  estate  is 
similarly  settled  by  a  subsequent  mstrument :  Re  MonsofCs  Settled  Estates, 
(1898)  1  Ch.  427 ;  and  though  the  lands  are  situate  in  England  and  Ireland 
respectiyely :  Re  Eyre  Coote,  Coate  v.  Cadogan,  W.  N.  (99)  222 ;  and  where 
two  estates  are  settled  together  and  the  legal  estate  in  one  of  them  being 
outstanding  in  a  mortgagee,  contingent  remainders  which  fail  as  to  one 
estate  are  good  as  to  the  other,  there  is  nevertheless  only  one  *'  settlement " 
and  not  two  :  Re  Frenie,  F,  v.  Logan,  (1894J  1  Ch.  1,  C.  A. 

So  where  there  was  a  settlement  by  will  and  resettlement  by  deed,  and 
also  intermediate  settlements  by  the  tenant  for  life  under  the  will  on  her 
several  marriages,  and  a  subsequent  settlement  on  her  daughter,  it  was  held 
that  all  these  instruments  together  constituted  a  "settlement"  of  which 
trustees  might  be  appointed :  Re  Tihhifs  SeUled  Estates,  (1897)  2  Ch.  149, 
following  Re  Meade's  Settled  Estates  i^lS97),  1  I.  B.  121 ;  and  a  resettlement 
of  the  entire  fee  simple  limiting  a  life  esUite  to  the  existing  tenant  for  life, 
without  any  words  indicating  that  such  estate  is  limited  in  continuation  of 
his  existing  estate  for  life,  is  not  necessarily  to  be  regarded  as  a  new  and 
independent  settlement,  but  may,  if  drcumstances  so  require,  be  construed 
as  constituting,  together  with  previous  deeds,  "the  settlement"  for  the 
purposes  of  the  Act:  Re  Mundy  and  Roper,  (1899)  1  Ch.  275,  C.  A. 

Ijie  words-"  Act  of  Parliament"  in  sect  2,  sub-sect.  1,  are  not  confined  to 
private  Acts,  and  accordingly  the  Accumulations  Act,  1800  (39  &  40  G.  m. 
c.  98),  where  accimiulations  directed  by  the  settlement  are  arrested  there- 
under, will  form  part  of  the  settlement :  Vine  v.  Raleigh,  (1896)  1  Ch.  37. 

The  words  '*  stands  for  the  time  bein^  limited  to  or  in  trust  for  any  persons 
by  way  of  succession "  include  limitations  and  terms  of  years  for  securing 
jointures  or  portions:  Re  Mundy  and  Roper,  (1899)  1  Ch.  275,  C.  A. 

Where  an  annuity  was  bequeathed  with  a  direction  that  a  portion  of  the 
estate  should  be  set  apart  to  provide  it,  and  subject  thereto  that  portion  was 
given  to  A.  absolutelv,  the  portion  so  set  apart  was  held  to  be  "  limited  to 
persons  in  succession  within  the  Act :  A,0,y.  Oioen,  A.O,y^  Coulson,  (1899) 
2  Q.  B.  263;  but  limitations  of  successive  interests  to  the  same  person  cannot, 
it  would  seem,  constitute  a  settiement :  see  Re  Pocock  and  Prankerd,  (1896) 
1  Ch.  302 ;  and  as  the  possible  curtesy  of  the  husband  of  a  feme  covert  anses 
by  the  general  law,  it  cannot  be  regarded  as  a  limitation  for  this  purpose : 
Bates  V.  KesterUm,  (1896)  1  Ch.  169. 

Sect.  2,  sub-sect.  1,  does  not  apply  to  ecclesiastical  property;  e,g,,  a  house 
which  from  time  immemorial  had  been  granted  by  tne  oishop  to  an  ecde- 
siastical  dignitary  for  life :  Re  Bp.  of  Bath  and  Wells,  (1899)  2  Ch.  138 ;  and 
an  award  under  an  Indosure  Act  to  a  vicar  "  and  his  successors"  in  respect 
of  glebe  is  not  a  settiement  within  the  sub-section :  Re  Vicar  ofCa^sUe  Bytham, 
(1895)  1  Ch.  348. 

The  expression  "settiement "  being  comprehensive,  the  powers  of  the  Act 
may  be  exercisable  by  the  tenant  for  life  in  respect  of  more  than  one 
"settiement";  as,  e.^.,  settiements  comprised  in  one  instrument,  or  in  that 
and  several  earlier  mstrumente:  Re  Mundy  and  Roper,  (1899)  1  Ch.  275, 
C.  A, ;  approving  Re  Du  Cane  and  Nettlefdd,  (1898;  2  Ch.  96 ;  but  where  by 
will  successive  tenants  for  Hfe  were  empowered  to  create  jointures  and  had 
exercised  these  powers,  but  so  that  their  life  estates  were  not  charged,  it  was 
held  that  the  will  by  itself  constituted  a  "settiement"  :  Re  Keck  and  Hart, 
(1898)  1  Ch.  617. 

Where  derivative  settlements  are  made  by  persons  who  take  interests 
which  have  not  yet  fallen  into  possession  under  the  original  settiement,  the 
original  settlement  is  the  settiement  for  the  purposes  of  tiie  Act :  Re  Knotoles^ 
Settled  Estates,  27  Ch.  D.  707. 

By  the  Settied  Land  Act,  1890,  s.  4,  every  instrument  whereby  a  tenant  for 
life,  in  consideration  of  marriage,  or  as  part  or  byway  of  any  family  arrange- 
ment, not  being  a  security  for  payment  of  money  advanced,  makes  an  assign- 
ment of  or  creates  a  charge  upon  his  estate  or  interest  under  the  settiement, 
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is  to  be  deemed  one  of  the  instruments  creating  the  settlement ;  and  the 
enactment  is  to  apply  and  have  effect  with  respect  to  every  disposition  before 
as  well  as  aiter  the  passing  of  the  Act,  unless  moonsiBtent  with  the  nature  or 
terms  of  the  disposition. 

This  section  is  limited  to  the  purpose  of  excluding  the  operation  of  sect.  60 
of  the  Act  of  1882  (v.  inf.  p.  1822) :  Re  Du  Cane  and  Netile/old,  (1898)  2  Ch.  96. 

By  sect.  2,  sub-sect.  3,  of  the  Settled  Land  Act,  1882,  land,  and  any  estate 
or  interest  therein,  which  is  the  subject  of  a  settlement  is,  for  the  purposes 
of  the  Act,  *' settled  land,'*  and  is,  m  relation  to  the  settlement,  referred  to 
as  the  settled  land;  and,  by  sub-sect.  10,  '*Iand"  includes  incorporeal 
hereditaments,  also  an  undiyided  share  in  land ;  and  conseouently  the  tenant 
for  life  of  one  undiyided  share  can  sell  that  share  without  tae  concuri'ence  of 
those  interested  in  the  other  shares :  Cooper  y.  Belsey^  (1899)  1  Ch.  639,  0.  A., 
oyerruling  Re  CoUinge*s  Settled  Estates,  36  Ch.  D.  616. 

By  sect.  2,  sub-sect.  4,  the  determination  of  the  question  whether  land  is 
settled  land  for  the  ]^urposes  of  the  Act  or  not  is  governed  by  the  state  of 
facts  and  the  limitations  of  the  settlement  at  the  time  of  the  settlement 
taking  effect. 

As  to  the  meaning  and  effect  of  this  sub-section,  see  Re  L»  Stamford^ s 
Settled  Estaies,  43  Ch.  D.  84,  90;  Re  M.  of  AUeshury  and  L.  Iveagh,  (1893) 
2  Ch.  346,  366 ;  Hood  and  Challis,  193. 
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By  sect.  46,  all  matters  within  the  jurisdiction  of  the  Court  (i.e.,  Her 
Majesty's  High  Court  of  Justice,  see  sect.  2,  sub-sect.  10  (ix))  are  assigned 
to  the  Ch.  Diy. 

By  sect.  44,  *'  if  at  any  time  a  difference  arises  between  a  tenant  for  life 
and  the  trustees  of  the  settlement  respecting  the  exercise  of  any  of  the 
powers  of  this  Act,  or  respecting  any  matter  relating  tiiereto,  the  Court  may, 
on  the  application  of  either  party,  give  such  directions  respecting  the  matter 
in  difference,  and  respecting  the  costs  of  the  application,  as  the  Court  thinks 
fit." 

By  sect.  66,  dealing  with  cases  of  conflict  between  the  provisions  of  any 
settlement  and  those  of  the  Act  {v,  inf  pp.  1823,  1824),  ii  a  <][uestion  arises 
or  a  doubt  is  entertained  respecting  any  matter  within  me  section,  the  Court 
may,  on  the  application  of  tlie  trustees  of  the  settlement  or  of  the  tenant  for 
life,  or  of  any  other  person  interested,  give  its  decision,  opinion,  or  advice 
thereon. 


PBOCOEDTTBS. 

By  sect.  46,  provisions  are  made  as  to  the  mode  of  application  to  the  Court 
(sub-sects,  3,  4,  6),  and  for  the  making  of  rules  of  Coiut  (sub-sect.  T^. 

The  application  to  the  Court  is  to  be  by  petition  or  summons  at  Cnambers 
(sect.  46,  sub-sect.  3) ;  but  by  the  rules  under  the  Act  (December,  1882),  r.  2, 
in  case  a  petition  shall  be  presented  without  the  dii'ection  of  the  Judge,  no 
further  costs  shall  be  allowed  than  would  be  allowed  on  summons. 

By  r.  4,  service  is  to  be,  in  the  case  of  applications  under  sects.  16  and  34 
(v.  inf  pp.  1838,  1846),  on  the  trustees ;  under  sect.  38  (w.  in/,  p.  1826),  on 
the  trustees,  if  any,  and  the  tenant  for  life,  if  not  the  applicant ;  and  under 
sect.  44,  nep.,  on  me  tenant  for  life  or  the  trustees,  as  the  case  may  be.  No 
other  person  is  to  be  served  in  the  first  instance.  Except  where  otherwise 
provided,  where  an  application  is  made  by  any  person  other  than  the  tenant 
for  life,  the  tenant  for  life  alone  is  to  be  served  in  the  first  instance,  and 
(r.  6)  applications  by  a  tenant  for  life  are  not  in  the  first  instance  to  be 
served  on  any  person.  But  the  Judge  may  require  notice  to  be  served  on 
such  persons  as  he  thinks  fit,  and  give,  add  to,  or  vary  all  necessary  direc- 
tions as  to  service,  or  dispense  with  service  in  any  particular  caso  (r.  6).  If 
any  person  not  already  served  is  directed  to  be  served,  the  application  is  to 
staoid  over  generally  or  until  such  time  as  the  Judge  directs  (/6.). 

In  Wheelwright  v.  Wcdker  (37  Ch.  D.  752),  on  an  application  by  a  tenant 
for  life  under  sect.  38,  service  of  notice  of  the  application  on  his  only  child 
was  ordered. 

6  a2 
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Fonns  of  saminonses  and  of  affidavit  in  snppoit  ▼erifying  tiie  title  ol  the 
tenant  for  life  and  tniflteee  are  given  in  the  Appendix  to  the  Bnlea. 

On  an  appeal  by  a  tenant  for  life  as  to  sale  of  mansion-hoase,  a  Tespondept 
tmstc'e  was  allowed  to  be  heard  by  counsel  (contrary  to  ihB  general  mle)  in 
support  of  the  appeal :  Be  M,  of  AUe^btrnfa  Settled  EskOes,  (1892)  1  GL 
506,  0.  A. 
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By  sect.  46,  sub-s.  6,  **the  Court  shall  have  full  power  and  discretian  to 
make  such  order  as  it  thinks  fit  respecting  the  costs,  chaises  or  expenses  of 
all  or  any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  chiu'ges  or  expenses  be  paid  out  of  property 
subject  to  the  settlement/* 

By  sect.  47,  '*  where  the  Court  directs  that  any  costs,  charges  or  expenses 
be  paid  out  of  property  subject  to  a  settlement,  the  same  shall,  subject  and 
according  to  the  oirections  of  the  Court,  be  raised  and  naid  out  of  coital 
money  arising  under  this  Act,  or  other  money  liable  to  oe  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  the  settlement,  or  out  of  inveetmentB 
representing  such  money,  or  out  of  income  of  any  such  mone^  or  iuTest- 
ments,  or  out  of  any  accumulations  of  income  of  land,  money  or  inyestments, 
or  by  means  of  a  sale  of  part  of  the  settled  land  in  respect  whereof  the  costs, 
charges  or  expenses  are  mcurred,  or  of  other  settled  land  comprised  in  the 
same  settlement  and  subject  to  the  same  limitations,  or  by  means  of  a  mort- 
gage of  the  settled  land,  or  any  part  thereof,  to  be  made  by  such  person  as 
the  Court  directs,  and  either  by  conveyance  of  the  fee  simple,  or  other  estate 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a  term,  or  other- 
wise, or  by  means  of  a  charge  on  the  settlea  land  or  any  part  thereof,  or 
partly  in  one  of  those  modes  and  partly  in  another  or  others,  or  in  any  sudi 
other  mode  as  the  Court  thinks  fit." 

Under  these  sections  the  Court  has  power  to  order  that  costs  incurred  by 
the  tenant  for  life  in  respect  of  an  attempted  sale  be  raised  by  a  charge  on  thie 
settled  land:  Be  Smith's  Settled  Estates,  (1K91)  3  Ch.  65;  see  Form  10,  inf. 
p.  1837.  Commission  of  agents  for  effectmg  building  leases  was  held  payable 
out  of  capital:  Be  Maryon  Wilstm's  Settled  Rsiates,  (1901)  1  Ch.  934. 

As  to  tae  application  of  capital  money  in  payment  of  costs  under  sect.  21, 
sub-sect.  10,  V,  inf,  p.  1843. 

By  r.  14,  any  person  paying  into  Court  any  capital  money  arising  under 
the  Act  shall  he  entitled  first  to  deduct  the  costs  of  paying  the  money  into 
Court. 

By  r.  15,  in  all  cases  not  provided  for  by  the  Act  or  rules  the  existing 
practice  of  the  Court  as  to  costs  and  otherwise,  so  far  as  the  same  may  be 
applicable,  is  to  apply  to  proceedings  under  the  Act. 

By  r.  16,  the  fees  and  allowances  to  solrs  in  respect  to  proceedings  under 
the  Act  are  to  be  those  provided  by  B.  S.  C.  as  to  costs  for  the  time  being  in 
force,  80  far  as  they  are  applicable  to  such  proceedings;  and  by  r.  17,  a 
similar  provision  is  made  as  to  Court  fees. 

There  is  no  rule  which  obliges  several  persons  who  together  constitute  a 
tenant  for  life  to  employ  the  same  solr :  Smith  v,  Lancaster ,  (1894)  3  Ch.  439, 
C.  A.  (where  costs  of  four  out  of  twenty-five  employing  separate  solrs  to 
peruse  conveyances  on  sale  were  allowed). 


(n.)  TENAirr  zx)b  lzfb. 

1.  Person  appointed  to  exercise  Powers  of  Tenant  for  Life  on  beha^of 
Infant  under  Settled  Land  Act,  1882— Sect.  60. 

Upon  the  application  &c.  of  the  Pit  K.,  an  infant,  by  0.  his  next 
friend,  and  upon  hearing  the  solrs  for  the  applicant,  and  upon  reading 
&c.,  the  Judge  doth  hereby  appoint  S.  of  &c.,  and  H.  of  &c.,  to  exercise 
the  powers  by  the  Settled  Land  Act  conferred  on  tenants  for  life  under 
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settlementa  on  behalf  of  the  said  K.,  during  his  minority,  or  until 
farther  order,  in  accordance  with  the  proyisions  in  that  behalf  con- 
tained in  the  said  Act. — Costs  to  be  costs  in  the  action. — Kinnersley  v. 
jr.,  North,  J.,  at  Chambers,  7  Nov.  1883,  A.  1638 ;  Re  Noad^  Chitty,  J., 
at  Chambers,  22  Feb.  1883,  B.  232. 

For  forms  of  application,  see  D.  0.  F.  1239,  1240. 

2.  The  like — On  behalf  of  Infant j  for  purpose  of  particular  Contract 

under  Sects.  3—6  and  16—20,  31. 

TTfon  the  application  &o.  of  A.  B.,  an  infant,  the  tenant  for  life  under 
the  Settled  Land  Act,  1882,  by  C.  D.  his  next  friend,  and  upon  hearing 
the  solrs  for  the  applicant  and  for  E.  F.  the  purchaser,  Let  the  contract 
dated  &c.,  made  between  &c.,  for  the  sale  to  the  said  £.  F.,  at  the  sum 
of  £ — ,  of  the  hereditaments  therein  described  be  carried  into  effect ; 
And  Let  the  powers  conferred  upon  a  tenant  for  life  by  sects.  3  to  5, 
both  inclusive,  and  sects.  16  to  20,  both  inclusive,  of  the  Settled  Land 
Act,  1882,  be  exercised  by  Q-.  H.  of  &c.  on  behalf  of  the  said  A.  B. 
during  his  minority,  for  the  purposes  of  this  application. — Tax  costs  as 
between  solr  and  client,  and  raise  and  pay  same  out  of  the  property 
subject  to  the  said  settlement. 

3.  ITie  like  Form  under  Sects.  6—13, 16—20,  59— Infant  Tenant  in 

Fee  Simple — Leasing  Powers. 

TTpox  the  application  &c.  of  S.,  the  tenant  in  fee  simple  under  the 
wiU  of  &c.,  an  infant,  by  G.  his  next  friend,  and  upon  hearing  the  solr 
for  the  applicant,  and  upon  reading  &c.,  Let  the  powers  conferred  on  a 
tenant  for  life  by  sects.  6  to  13,  both  inclusive,  and  sects.  16  to  20,  both 
inclusive,  of  the  above-mentioned  Act,  be  exercised  by  the  said  G.  and 
C,  on  behalf  of  the  said  S.,  during  his  minority. — Tax  and  pay  costs 
out  of  trust  property. 

■ 

See  also  Form  2,  inf.  p.  1825. 

4.  The  like — Infant  entitled  to  Undivided  Moieties — Power  to  grant 

Building  Leases — Sects.  6 — 13,  31. 

Upon  the  application  &c.  of  B.,  by  M.  his  guardian,  and  upon  hearing 
the  solr  for  the  applicant,  and  upon  reading  &c..  It  is  ordered  that  the 
powers  conferred  upon  a  tenant  for  life  by  sects.  6  to  13  inclusive  and 
sect.  31  of  the  Settled  Land  Act,  1882,  be  exercised  by  S.  of  &c.  (being 
the  person  appointed  by  order  dated  &c.,  to  exercise,  inter  alia,  the  said 
powers  in  respect  of  the  then  real  estate  of  the  said  infant),  on  behalf 
of  the  said  infant,  of  all  the  real  estate  of  the  said  infant,  as  well 
the  undivided  moiety  [^described  in  the  said  order^  (being  the  moiety  to 
which  the  said  infant  B.  was  and  is  entitled  as  one  of  the  co-heirs  in 
gavelkind  of  his  father  G.  B.,  deceased  intestate),  as  also  the  other 


1818  Settled  Land  Acts.  [chap.  xlv. 

tmdivided  moiety  of  sucli  lands  and  hereditaments  to  which  the  said 
infant  B.  is  entitled  as  sole  heir  of  his  hrother  G.  G.  B.  deceased 
intestate ;  And  Let  the  said  S.  be  at  liberty  to  grant  building  leases  of 
such  real  estate,  lands  and  hereditaments  during  the  minoritj  of  the 
said  B.  pursuant  to  sects.  6,  7,  and  8  of  &e  Settled  Land  Act,  1882,  and 
to  enter  into  contracts  for  that  purpose,  pursuant  to  sect.  31  of  the  same 
Act. — Costs  of  application  to  be  taxed  as  between  solr  and  client,  and 
to  be  paid  by  S.  out  of  income. — Re  Barth,  Kay,  J.,  at  Ghambers, 
7  Nov.  1884,  A.  1499. 


5.  The  like — Chneral  Powers  within  Specified  LimUs — Sects.  55 — 60. 

Upon  the  application  of  A.  B.,  by  C.  D.,  his  testamentary  guardian, 
and  E.  F.  and  O.  H.,  his  guardians,  appointed  by  an  order  dated  &c. ; 
Let  the  said  A.  B.,  E.  F.  and  O.  H.  be  at  liberty,  without  having  to 
obtain  the  sanction  of  the  Court  or  Judge  for  that  purpose,  and  whether 
any  sale  or  exchange  be  for  the  purpose  of  facilitating  the  working  of 
the  mines  and  minerals  under,  or  within,  or  forming  part  of  the  settled 
estates  of  X.  or  not,  to  exercise  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Acts,  1882  and  1884,  on  behalf  and  during  the 
minority  of  the  said  A.  B.,  the  tenant  in  tail  in  possession  of  the  settled 
estates  devised  by  or  subject  to  the  uses  and  trusts  of  the  will  of  X., 
in  relation  to  any  lands  and  hereditaments  forming  parts  of  the  said 
settled  estates,  not  exceeding  in  any  one  instance  five  acres  in  extent, 
and  in  case  of  a  sale  thereof  five  acres  in  extent  and  £2,000  in  value, 
and  that  on  any  such  sale  or  exchange  they  be  at  liberty  to  receive  the 
purchase-money,  or  money  paid  for  equality  of  exchange,  provided 
that  the  same  do  not  exceed  £200. — Directions  to  pay  same  into  Court. 
—Re  Countess  of  Dudley,  Chitty,  J.,  17  March,  1887,  A.  959,  P;  35 
Ch.  D.  338. 


6.  Tenant  for  Life  restrained  from  mortgaging  so  as  to  create  a 
First  Charge-Settled  Land  Act,  1882,  s.  63 ;  SeUled  Land 
Act,  1890,  s.  11. 

Upon  motion  by  way  of  appeal  &o.  [  Usual  undertaking  as  to  damages'} ; 
Let  the  Deft  {name)  be  restrained  until  judgment  or  further  order  from 
mortgaging  or  attempting  to  mortgage  the  estates  in  the  county  of  B. 
of  which  the  Deft  is  tenant  for  life  under  the  will  of  —  in  such  a  way 
as  to  create  a  first  charge  over  any  part  of  that  portion  of  the  said 
estates  which  consists  of  the  B.,  and  which  is  not  included  in  any  existing 
incumbrance. — Deft  to  pay  the  Fits'  costs  of  appeal  to  be  taxed. — See 
Hampden  v.  E,  of  Buckinghamshire,  C.  A.  24  Ap.  1893,  A.  1070; 
(1893)  2  Ch.  531. 

For  forms  of  orders  appointing  trustees  of  settlement  on  behalf  of  infant, 
v.  in/,  p.  1825. 
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7.  Trusteed^  Costa  to  be  paid  by  Tenant  for  Lifey  or^  if  not  ^  out  of 

Capital, 

ATFntK  the  said  order  dated  &o. ;  And  Let  the  Appellant  {the  tenant 
for  life),  H.  E.  D.,  pay  to  the  Respondents,  G.  L.  W.,  A.  H.  T.,  J.  W.  D., 
and  H.  G.  D.,  their  costs  occasioned  by  the  said  appeal,  to  be  taxed  in 
case  of  difference. — Liberty  for  the  Eespondents  to  retain  their  costs 
out  of  the  capital  funds  subject  to  the  said  settlement  in  case  the  same 
are  not  paid  by  the  Appellant. — fie  Daniell,  0.  A.  9  Aug.  1894, 
A.  01142;  (1894)  8  Oh.  603,  0.  A. 


NOTES. 
TENANT  70B  UFB. 

By  the  Settled  Land  Act,  1882,  s.  2,  the  person  who  is  for  the  time  being 
under  a  *' settlement"  beneficially  entitled  to  possession  (which  word,  by 
sub- sect.  10,  includes  receipt  of  income)  of  settled  land  for  his  life  is,  for 
purposes  of  the  Act,  the  ''tenant  for  life"  under  that  settlement:  sub- 
sect.  5.  If  in  any  case  there  are  two  or  more  persons  so  entitled  as  tenants 
in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates  or  interests, 
they  together  constitute  the  tenant  for  life :  sub-sect.  6.  A  tenant  for  life 
within  the  foregoing  definitions  is  to  be  deemed  to  be  such,  notwithstanding 
that  under  the  settlement  or  otherwise  the  settled  land,  or  his  estate  or 
interest  therein,  is  incumbered  or  charged  in  any  manner  or  to  any  extent. 

The  words  "  entitled  to  possession  "  mean  entitled  in  possession  as  distin- 
guished from  entitled  in  reversion :  He  Atkinson^  30  Ch.  D.  605 ;  31  Ch.  D. 
677,  0.  A. 

A  jointress,  whose  rent-charge  remains  paid,  has  not  a  concurrent  interest, 
but  merely  a  charge,  so  that  the  tenant  for  life  can  conyev  discharged  from 
the  jointure:  Be  M.  of  Aileahury  and  L.  Iveagh,  (1893)  2  Ch.  345,  367. 

A  married  woman  absolutely  entitled  with  a  restraint  on  anticipation  is  not 
a  tenant  for  life  within  the  Act:  Bates  y.  KesterUm,  (1896)  1  Ch.  159, 
V,  eup,  p.  1814. 

Where  a  house  and  lands  are  yested  in  trustees  for  a  term  of  years  upon 
trust  to  allow  one  to  occupy  the  house  and  lands  rent  free  for  so  long  as  she 
may  wish  to  do  so,  such  person  is  a  tenant  for  life  within  the  meaning  of  the 
Act:  Be  Came'a  SeUled  Estates,  (1899)  1  Ch.  324,  following  Be  Eastman*s 
Settled  Estates f  W.  N.  (98)  170;  secus,  if  the  right  of  personal  enjoyment 
is  not  exercised,  but  in  lieu  thereof  a  lease  is  granted  to  others :  Be  Edwards* 
Settlement,  (1897)  2  Ch.  412. 

A  tenant  for  hfe,  being  also  heir-at-law,  is  tenant  for  life  under  the  Act  if 
a  trust  for  accumulation  of  rents  during  his  life  expires  by  reason  of  the 
Thellusson  Act :  Be  Atherton,  W.  N.  (91)  85. 

For  a  case  in  which  twenty-five  persons  together  constituted  the  tenant  for 
life,  see  Smith  y.  Lancaster,  (1894)  3  Ch.  439,  C.  A. 

By  sect.  19,  whore  the  settled  land  comprises  an  undivided  share  in  land, 
or,  under  the  settlement,  has  come  to  be  held  in  undivided  shares,  the  tenant 
for  life  of  an  undivided  share  may  join  or  concur  in  any  manner  and  to  any 
extent  necessary  or  proper  for  any  purpose  of  the  Act,  with  any  person 
entitled  to  or  naving  power  or  right  of  disposition  of  or  over  another 
undivided  share. 


PEBSONS  HAYINa  POWEBS  OF  ▲  TENANT  FOB  LIFE. 

By  sect.  58,  sub-sect.  1,  the  powers  of  a  tenant  for  Hfe  are  given  to 
each  of  the  following  persons,  when  his  estate  or  interest  is  in  possession, 
namely :— (1)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 
Parliament  restrained  from  barring  or  defeating  his  estate  taU,  although  the 
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reversion  is  in  the  Grown,  and  so  that  the  exercise  by  him  of  his  powers 
shall  bind  the  Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with  money  provided  by 
Parliament  in  consideration  of  public  services.  (2)  A  tenant  in  fee  simple, 
with  an  executory  limitation,  gift,  or  disposition  over,  on  failure  of  his  issae, 
or  in  any  other  event.  (3)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his  powers  shall 
bind  the  Crown.  (4)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent.  (5)  A  tenant  for  the  life  of  another,  not 
holding  merely  xinder  a  lease  at  a  rent.  (6)  A  tenant  for  his  own  or  any 
other  life,  or  for  years  determinable  on  life,  whose  estate  is  liable  to  cease  in 
any  event  during  that  life,  whether  by  expiration  of  the  estate,  or  by  con- 
ditional limitation,  or  otherwise,  or  to  be  defeated  by  an  exeoutoiy  limitetion, 
gift,  or  disposition  over,  or  is  subject  to  a  trust  for  accumulation  of  income 
for  payment  of  debts  or  oUier  purpose.  (7)  A  tenant  in  tail  after  possibility 
of  issue  extinct.  (H)  A  tenant  by  the  curtesy.  (9)  A  person  entitled  to  the 
income  of  land  unaer  a  trust  or  direction  for  payment  tnereof  to  him  during 
his  own  or  any  other  life,  whether  subject  to  expenses  of  management  or 
not,  or  imtil  sale  of  the  land,  or  until  forfeiture  of  Ids  interest  therein  on 
bankruptcy  or  other  event. 

The  words  in  the  commencement  of  the  section  refer  to  possession  as  con- 
trasted with  reversion,  not  to  personal  possession  as  contrasted  with  posses- 
sion by  another:  Be  Morgan,  24  Gh.  D.  114;  Re  Jones,  26  Ch.  D.  736,  741, 
744.  Cf.  A. 

The  following  points  are  noteworthy  under  the  several  clauses  of  this  sub- 
section : — 

— Clause  2 :  Under  a  ^ift  on  trust  for  the  testator's  wife  for  maintenance 
of  his  son  without  liability  to  account  until  his  majority,  and  then  upon 
trust  for  the  son  absolutely,  with  a  gift  over  in  case  the  son  should  die  a 
minor  and  without  issue,  the  son  has  the  powers  of  a  tenant  for  life :  iZs 
Jlfofyan,  24  Ch.  D.  114  ; 

— Clauses  4,  6 :  A  sift  of  an  estate  in  lease  to  a  person  during  the  remainder 
of  a  term  if  he  shall  so  long  live  is  not  within  either  of  these  dauses :  Re 
HazU'8  SeUled  Estates,  26  Ch.  D.  428  ;  29  Ch.  D.  78,  C.  A. ; 

— Clause  5  includes  the  case  of  the  represvee  of  a  deceased  next  of  kin  and 
the  surviving  next  of  kin  becoming  entitled,  by  virtue  of  the  AccumidationB 
Act,  1800,  to  income  during  the  ufe  of  another :  Vine  v.  Raleigh,  (1896)  1 
Ch.  37 ; 

— Clause  6  applies  to  a  sift  to  a  person  so  long  '*  as  he  shall  reside  on  the 
estate  for  not  less  than  tibree  months  in  each  year  after  he  shall  become 
entitled  to  the  actual  possession  thereof  " :  Re  Pagers  Settled  Estates,  30  Ch. 
D.  161 ;  and  {semble)  where  a  term  of  years  is  limited  to  trustees  upon  trust 
to  allow  a  feme  to  occupy  personally  during  widowhood  and  she  exercises 
her  right :  Re  Edwards^  Settlement,  (1897)  2  Oh.  412 ;  secus,  a  gift  upon  trust 
during  A.'s  life  to  apply  income  for  benefit  of  him,  his  wife,  and  children, 
or  any  of  them,  with  a  forfeiture  clause  in  case  of  assignment  by  him,  and 
a  direction  in  that  event  for  application  of  income  at  the  discretion  of  the 
trustees :  Re  Atkinson,  30  Ch.  D.  605 ;  31  Ch.  D.  577,  C.  A.  The  expression 
**  trust  for  accumulation"  in  clause  6  ou^ht  not  to  be  narrowly  construed, 
and  where  the  interest  of  the  tenant  for  life  was  to  be  suspended  until  debts 
of  the  testator  were  paid,  it  was  held  that,  as  the  implied  trust  for  payment 
of  debts  might  be  properly  carried  out  by  accumulating  rents  ana  profits, 
there  was  substantially  a  ''  trust  for  accumulation  of  income  *'  within  the 
clause :  Williams  v.  Jenkins,  (1893)  1  Ch.  700 ;  and  see  5c  Woodhouse  (1898), 
1 1.  R.  69 ; 

— Clause  8:  By  sect.  8  of  the  Settled  Land  Act,  1884,  the  estate  of  a 
tenant  by  the  curtesy  is,  for  the  purposes  of  the  Act  of  1882,  to  be  deemed  an 
estate  arising  under  a  settlement  made  by  his  wife ; 

— Clause  9  is  liberally  construed  in  favour  of  the  tenant  for  life  {Clarke  v. 
Thornton,  35  Ch.  D.  307,  311,  312),  and  stringent  directions  for  application 
of  rents  by  the  trustees  in  keeping  down  and  paying  off  interest,  outgoings, 
and  charges  during  the  tenancy  for  life  will  not  prevent  the  tenaiS  from 
having  the  powers  of  a  tenant  for  life,  nothing  standing  in  the  way  of  his 
possession  except  charges  which  he  might  redeem :  Re  Jones,  24  Ch«  D,  583 ; 
26  Ch.  D.  736,  C.  A. ;  Re  Clitheroe*s  Estate,  28  Ch.  D.  378 ;  31  Oh.  D.  135, 


SECT.  VI.  (n.)]  Tenant  for  Life.  1821 

0.  A. ;  and  see  WiHiavM  y.  JtfnkvM^  (1893)  1  Ch.  700 ;  B^Dt  Ho^ht<m,  De  H. 
T.  Dt  H,,  (1896)  1  Ch.  855,  0.  A. ;  «ectM,  where  a  period  of  time  Ib  fixed 
during  which  the  person  claiming  to  be,  or  to  exercise  the  powers  of  tenant 
for  life  in  possession  can  have  no  right  to  put  himself  in  possession,  or  claim 
any  part  of  the  rents,  however  hu>ge :  Me  Strangeways,  Hickley  y,  9,^  34 
Oh.  D.  423,  0.  A. 

iNFAirr. 

By  sect.  59,  where  a  pjerson  who  is  in  his  own  right  seised  of  or  entitled  in 
possession  to  land  is  an  infant,  then  for  the  purposes  of  the  Act  the  land  is 
settled  land,  and  the  infant  is  to  be  deemed  tenant  for  life  thereof ;  and  by 
sect.  60,  where  a  tenant  for  life  or  a  person  haying  the  powers  of  a  tenant 
for  life  under  the  Act,  is  an  infant,  or  an  infant  would,  if  he  were  of  full 
age,  be  a  tenant  for  life,  or  haye  the  powers  of  a  tenant  for  life,  the  powers 
under  the  Act  may  be  exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  other  guardian  or  next  friend 
of  the  infant,  either  generally,  or  in  a  particular  instance,  orders. 

Persons  appointed  oy  the  Court  under  this  section  can  make  a  good  title 
without  the  necessity  of  appointing,  under  sect.  38,  trustees  of  the  settlement 
for  the  purposes  of  the  Act :  Re  Couritess  of  Dvdleifs  Coniract,  35  Ch.  D.  338, 
Form  5,  sup.  p.  1818 ;  but  the  order  ougnt  to  contain  a  direction  that  ^e 
purchase-money  be  paid  into  Court :  8.  G,  Under  these  sections  the  Court 
in  Ireland  refused,  where  an  infant  was  entitled  to  an  undivided  share  of 
land,  to  appoint  one  of  his  co-owners  to  exercise  on  his  behalf  the  powers 
of  tibe  Act,  but  required  the  appointment  of  an  independent  person:  Be 
Oreenville^s  Estate,  11  L.  E.  Ir.  138.  The  Court,  in  directmg  the  mode  of  sale 
under  this  section,  ordered  it  to  be  made  out  of  Court :  Be  Pricey  LeighUm  v. 
P.,  27  Ch.  D.  552. 

The  powers  of  sect.  17,  as  to  selling  minerals  apart  from  sxirfaoe,  may  be 
exercised  during  the  minorify  of  the  tenant  for  life  by  trustees  under  sect.  33: 
Be  Duke  of  Newcastle's  Settled  Estates,  24  Ch.  D.  129. 

The  case  of  an  infant  entitled  absolutely,  with  a  gift  over  in  case  of  his 
death  under  age,  is  within  sect.  58,  sub-sect.  2  :  Be  Morgan,  24  Ch.  D.  114, 
9u/p,  p.  1820;  but  where  the  infant  is  entitled  contingently  on  attaining 
twenty-one,  the  provisions  of  the  Settled  Estates  Act  may  be  resrated  to : 
V.  «ttp.  p.  1788. 

The  share  of  an  infant,  under  the  Statute  of  Distribution,  in  land  which 
has  been  improperly  allowed  to  remain  unconverted  is  settled  land  within 
the  Act,  so  as  to  enable  the  Court  to  appoint  trustees  under  sect.  38 :  Be 
Wells,  48  L.  T.  859  ;  31  W.  E.  764 ;  but  see  Be  Greenville's  Estate,  11 
L.  B.  Ir.  109. 

Where  an  infant  heir-at-law  was  entitled  in  fee  subject  to  his  mother's 
right  to  dower,  the  Court  appointed  a  person  to  exercise,  on  his  behalf,  the 
powers  of  a  tenant  for  life  under  sects.  3 — 5,  16—20,  on  an  undertaking  by 
the  mother  to  convey  or  release  her  daim  to  dower  out  of  the  land,  wiuiout 
prejudice  to  her  right  to  dower  out  of  the  proceeds :  Be  M*Olintock,  27  L.  B. 
Ir.  462. 

LUNATIC. 

By  sect.  62,  where  a  tenant  for  life,  or  a  person  haying  the  powers  of  a 
tenant  for  life  under  the  Act,  is  a  lunatic  so  found  by  inquisition,  the  com- 
mittee of  his  estate  is  empowered,  in  Ids  name  and  on  his  behalf,  under  an 
order  made  in  lunacy,  to  exerdse  the  powers  of  a  tenant  for  life  under  the 
Act;  and  the  order  may  be  made  on  the  petition  of  any  person  interested  in 
the  settled  land,  or  of  the  committee  of  the  estate. 

The  pNowers  of  this  section  arise  only  in  the  case  of  a  lunatic  so  found  by 
inquisition,  and  as  sect.  116  (2)  of  the  Lunacy  Act,  1890,  extends  only  to 
property  **  belonging  to  "  the  lunatic,  the  Court  in  lunacy  has  no  power  to 
authorize  the  exerdse  of  the  statutory  power  of  sale  on  behalf  of  a  tenant  for 
life,  non  compos,  but  not  found  lunatic :  Be  Baggs,  (1894)  2  Ch.  416,  n.  {secas, 
where  a  power  independently  of  the  Act  is  confeired ;  Be  X,,  (1894)  2  Ch. 
415,  C.  A.). 
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The  oommittee  of  a  lunatic  cannot  give  a  legal  notice  to  the  trustees  nnder 
sect.  45  of  intention  to  ezerciBe  the  powers  of  the  Act  unless  he  has  preTionsly 
obtained  the  sanction  of  the  Court  in  lunacy :  Be  Bay's  Settled  Estates,  25  Ch. 
D.  464. 

Where  a  tenant  for  life  is  a  lunatic,  and  his  committee  appUee,  under 
sect.  62  of  the  Act,  for  an  order  enabling  him  to  exercise  the  powers  of  the 
Act,  and  no  trustees  are  in  existence,  new  trustees  must  be  appointed  for  the 
purposes  of  the  Act,  and  be  served  with  notice  of  the  application :  Be  Taylor^ 
52  L.  J.  Oh.  728 ;  31  W.  E.  596 ;  49  L.  T.  420. 

DSALnras  between  tenant  for  life  and  the  estate. 

By  the  Settled  Land  Act,  1890,  s.  12,  where  a  sale  of  settled  land  is  to  be 
made  to  the  tenant  for  life,  or  a  purchase  from  him  of  land  to  be  made  sub- 
ject to  the  limitations  of  the  settlement,  or  an  exchange  with  him  of  settled 
land  for  other  land,  or  a  partition  with  him  of  land  an  undivided  share 
whereof  is  subject  to  the  lunitations  of  the  settlement,  the  trustees  of  the 
settlement  are  to  stand  in  the  place  of  and  represent  the  tenant  for  life,  and, 
in  addition  to  their  powers  as  trustees,  have  all  the  powers  of  the  tenant  for 
life  in  reference  to  negotiating  and  completing  the  transaction. 

POWERS  OF  tenant  FOR  LIFE. 

The  scheme  of  the  Act  is  to  confer  on  the  tenant  for  life  yery  wide  powers 
in  substitution  for  and  extension  of  those  usually  given  by  settLements  to  the 
tenant  for  life,  or  the  trustees  with  his  consent;  ex.  gr,,  powers  of  sale,  ex- 
change, enfranchisement,  and  partition:  sects.  3,  4;  S.  L.  A.,  1890,  s.  5; 
on  a  sale,  exchange,  or  partition  to  charge,  with  the  consent  of  the 
incumbrancer,  an  incumbrance  affecting  one  part  of  the  settled  land  on 
any  other  part  thereof,  whether  already  charged  therewith  or  not,  in  ex- 
oneration of  the  part  sold  or  so  given,  and,  by  conveyance  of  the  fee  simple, 
or  other  estate  or  interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make  provision  accordingly : 
S.  L.  A.,  1882,  s.  5;  to  ^rant  leases:  sects  6 — 12 ;  and  accept  surrenders  of 
leases :  sect.  13 ;  to  dedicate  parts  of  the  settled  land  for  streets  and  open 
spaces :  sect.  16 ;  to  sell  minerals  and  surface  separately :  sect.  17 ;  to  mort- 
gage the  settled  estate  for  purposes  of  the  Act :  sect.  18;  S.  L.  A.,  1890, 
s.  11 ;  to  execute  conveyances:  sect.  17;  S.  L.  A.,  1890,  s.  6 ;  free  from  the 
limitations  of  the  settlement  and  charges  subsisting  or  to  arise  thereunder : 
S.  L.  A.,  1882,  s.  20 ;  to  effect  improvements :  ss.  25 — 30 ;  and  to  enter  into 
contracts :  sect.  31. 

TTia  powers  are  not  capable  of  assignment  or  release,  and  do  not  pass  to  a 
person  as  being  by  operation  of  law  or  otherwise  an  assignee  of  a  tenant  for 
life,  but  remain  exerciseable  by  the  tenant  for  life  after  and  notwithstanding 
any  assignment  of  his  estate  or  interest;  and  a  contract  bj  the  tenant  for 
life  not  to  exercise  any  of  the  powers  is  void.  But  the  exercise  of  the  powers 
will  be  without  prejudice  to  the  rights  of  the  ajssignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life ;  and  the  assignee's  rights  are  not  to  be  affected 
without  his  consent,  but,  unless  he  is  in  actual  possession  of  the  settled  land 
or  part  thereof,  his  consent  is  not  to  be  requisite  for  the  making  of  leases  by 
the  tenant  for  life  in  conformity  with  the  Act :  sect.  50. 

The  effect  of  sect.  50  is  that  the  statutory  power  is  vested  in  the  tenant  for 
life  once  and  for  all ;  and  therefore,  although  he  is  party  to  an  absolute  re- 
settiement,  vesting  in  him  a  new  life  estate  arising  thereunder,  the  statutory 
power  of  sale  continues  unaffected :  Be  Mundy  and  Boper,  (1899)  1  Ch.  275, 
0.  A. 

By  sect.  51,  any  provision  in  a  settlement  tending  or  intended  to  prohibit 
or  prevent  the  tenant  for  life  from  exercising,  or  to  induce  him  to  abstain 
from  exercising,  or  to  put  him  into  a  position  mconsistent  with  his  exercising, 
any  power,  under  the  Act,  is  to  be  deemed  to  be  void. 

A  clause  defeating  the  estate  of  a  tenant  for  life  on  breach  of  a  condition 
as  to  residence  is  within  this  section :  Be  Paget*s  Settled  Estates,  30  Ch.  D. 
161 ;  Be  Thompson,  21  L.  B.  Ir.  109 ;  and  so  is  a  proviso  depriving  him  of 
the  income  of  a  fund  in  tiie  event  of  his  alienating  nis  interest  in  the  realty : 
Be  Amest  A.  v.  A.,  (1893)  2  Ch.  479 ;  and  a  proviso  in  a  bequest  of  personal 
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estate  to  be  enjoyed  by  the  tenant  for  life  of  settled  realty,  that  in  ease  of  sale 
of  the  real  estate  the  bequest  shaU  go  over:  Rt  Smithy  Grose-Smith  y. 
BridgeTy  (1899)  1  Ch.  331 ;  BecuSy  a  provision  less  favourable  than  the  Act,  as 
ex,  gr,  for  expenditure  of  money  for  improvements,  and  repayment  thereof 
by  &e  tenant  for  life,  as  such  a  provision  would  tend  to  induce  hi'm  to  resort 
to  the  Act:  Be  Sudbury  and  Poynton  EstateSy  Vernon  v.  F.,  (1893)  3  Ch.  74; 
and  a  special  provision  authorizing  improvements  out  of  money  to  be  raised 
by  the  trustees  and  paid  to  the  tenant  for  life,  and  repaid  by  annual  sums  to 
form  a  sinking  fund,  was  held  not  to  tend  to  prevent  the  exercise  of  the 
statutory  power,  but  the  tenant  for  life,  continuing  to  act  under  the  power, 
was  to  continue  the  payments  to  the  sinking  fund :  Be  Sudbury  and  Poynton 
Estatesy  Vemm  v.  F.,  62  L.  J.  Ch.  639 ;  68  L.  T.  707. 

In  order  to  brine^  a  case  withia  the  section  there  must  be  in  the  settlement 
a  limitation  which,  but  for  the  attempted  prohibition,  would  constitute  a 
tenant  for  life  capable  of  exercising  the  powers  of  the  Act :  Be  Atkinaony  31 
Ch.  D.  577,  581,  0.  A. ;  and  until  sale  or  disposition  the  condition  may  be 
good,  and  the  breach  of  it  cause  a  forfeiture:  Be  Haynes,  Kemp  v.  H.y  37 
Oh.  D.  306. 

By  sect.  52,  notwithstanding  anything  in  a  settiement,  the  exercise  by  the 
tenant  for  life  of  any  power  imder  the  Act  shall  not  occasion  a  forfeiture. 

By  sect.  56,  the  powers  conferred  by  the  Act  are  not  to  affect  prejudicially 
any  subsisting  powers  exerdseable  by  the  tenant  for  life,  or  by  trustees,  and 
the  powers  given  by  the  Act  are  cumulative. 

By  sect.  53,  the  tenant  for  life,  in  exercising  any  power  under  the  Act,  is 
to  have  regard  to  the  interests  of  all  parties  entitled  under  the  settlement, 
and  is,  in  relation  to  the  exercise  thereof  by  him,  to  be  deemed  in  the  position, 
and  to  have  the  duties  and  liabilities  of,  a  trustee  for  those  parties. 

The  tenant  for  life  has  the  absolute  right  to  decide  whether  a  sale  shall  take 
place :  Wheelwright  v.  Walker y  23  Ch.  D.  752 ;  Hatten  v.  Ruseelly  38  Ch.  D. 
334 ;  Be  Chaytor'$  Settled  Estates  Acty  25  Ch.  D.  651 ;  Thomas  v.  WilliamSy  24 
Oh.  D.  558 ;  and  cannot  be  restrained  from  selling  capriciousl^jr  or  against  the 
wishes  of  remaindermen :  Wheelvrright  v.  Walker,  sup» ;  but  in  the  mode  of 
sale  he  must  exercise  the  discretion  of  a  trustee,  and  sell  as  fairly  as  a 
trustee  would  :  Wheelwright  v.  Walker y  sup, ;  Hatten  v.  Bussell,  sup.  ;  with  due 
regard,  not  only  to  the  interests  of  the  remaindermen,  but  to  the  general  in- 
terest and  well-being  of  the  settled  land,  including  the  interests  of  the  tenants : 
Be  Marq.  of  Ailesbury's  Settled  Estates,  ri892)  1  Ch.  (C.  A.)  506;  S.  C,  Lord 
Henry  Bruce  v.  M,  of  AilesburVy  (1892)  A.  C.  266 ;  and  see  Mogridge  v.  Clappy 
a892)  3  Ch.  396  (C.  A.) ;  and  is  liable  to  the  interference  of  the  Court  if  his 
discretion  is  affected  by  improper  motives :  Be  Duke  of  Marlborough's  Settle^ 
menty  30  Ch.  D.  127 ;  32  Ch.  D.  1,  C.  A. ;  Lewin,  641,  642 ;  and  as  to  the 
control  of  the  Court  over  the  exercise  of  the  powers  of  the  tenant  for  life,  see 
Be  Sebright's  Settled  Estates,  33  Ch.  D.  429 ;  Be  Mansel,  W.  N.  (84)  209 ; 
Mogridge  y.  Clappy  f  1892)  3  Ch.  395. 

Section  53  is  not  to  be  regarded  as  conferring  the  rights  of  a  trustee  upon 
the  tenant  for  life :  Be  Llewelliny  37  Ch.  D.  317,  325 ;  and  he  is  not  neces- 
sarily entitied  to  costs  as  a  trustee :  Sebright  v.  Thomtony  W.  N.  (85)  176. 

The  powers  may  be  exercised  notwithstanding  that  judgment  has  been 
given  for  the  execution  of  the  trusts  of  the  settiement :  Cardigan  v.  Cwrzwi" 
Howey  30  Ch.  D.  531. 

By  sect.  56,  sub-s.  2,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provbions  of  the  Act,  relative  to  any  maUer  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any  power 
under  the  Act,  the  provisions  of  the  Act  shaU  prevail ;  and  accordingly,  not- 
withstanding anything  in  the  settlement,  the  consent  of  the  tenant  for  life 
shall,  by  virtue  of  the  Act,  be  necessary  to  the  exercise  by  the  trustees  of 
the  settlement  or  other  person  of  any  power  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

In  the  case  of  concurrent  powers  in  the  trustees  of  the  settlement,  or  some 
other  person  under  the  settlement,  and  in  the  tenant  for  life,  this  sub-section 
requires  the  consent  of  the  tenant  for  life  to  the  exercise  of  the  powers  in 
addition  to  the  requirements  of  the  settiement :  Be  Duke  of  Newcastle's  EstateSy 
24  Ch.  D.  129 ;  although  he  is  a  lunatic  not  so  found :  Be  AthertoUy  W.  N. 
(91)  85 ;  and  as  to  the  meaning  of  the  word  '^  conflict,"  see  Lonsdale  {E.)  y. 
Lowther,  (1900)  2  Ch.  687. 
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Powers  already  given  by  an  order  of  the  Court  under  the  Settled  Esbatee 
Act  are  not  affected  by  sect.  66;  in  order  to  supersede  them,  application 
must  be  made  under  that  Act :  Be  Poole's  Settlement,  32  W.  B.  956;  50  L.  T. 
585  ;  Re  Barrs-Haden's  Settled  Estates,  32  W.  B.  194 ;  49  L.  T.  661. 

The  power  of  a  tenant  for  life  under  sect.  26,  to  require  capital  money  to 
be  laid  out  in  improvements,  was  held  to  be  in  conflict  with  and  to  prevail 
over  a  power  given  by  the  settlement  to  the  trustees  to  apply  income  in 
repairs  and  improvements :  Clarke  v.  TJiomton,  35  Ch.  D.  307. 

U^n  sale  of  copyholds  W  an  equitable  tenant  for  life  under  sect.  20,  ihe 
lord  IS  only  entitled  to  one  nne :  Be  Naylor  and  Spendla,  34  Ch.  D.  217,  C.  A. 

Easement.'] — ^A  sale  of  a  right  to  tunnel  under  the  settled  land  is  not  a  sale 
of  an  ''easement,"  but  of  ''part  of  the  land,"  under  sect.  3:  Be  Fmrson^s 
WiU,  83  L.  T.  626. 

Discharge  of  Incumbrances,] — The  expression  "incumbrance"  in  sect.  5, 
includes  a  rent-charge  created  under  tiie  Improvement  of  Land  Act,  1864 
(27  &  28  y.  c.  114),  and  therefore  it  is  competent  for  the  tenant  for  life  with 
the  consent  of  the  owner  of  the  rent-charge,  and  without  the  intervention  of 
the  Board  of  Agriculture  to  exonerate  a  part  of  the  land,  and  charge  the 
entire  rent-charge  on  the  remainder :  Be  Earl  of  Strafford  and  Maples,  (1896) 
1  Ch.  235,  C.  A. 

Section  11  of  the  Act  of  1890  gives  the  tenant  for  life  power  to  mortgage 
any  part  of  the  settled  land  in  order  to  pay  off  incumbrances  on  any  other 
part,  notwithstanding  that  the  proposed  mortgage  wiU  have  priority  over 
annuities  which  are  charged  on  the  incumbered  part,  but  if  me  proposed 
exercise  of  the  power  will  unjustiy  prejudice  the  interests  of  the  annuitants, 
the  Court,  having  regard  to  sect.  53,  will  interfere  by  injunction :  Hampden 
V.  E,  of  Buckinghamshire,  (1893)  2  Ch.  631 ;  sup.  Form  6,  p.  1818. 

The  section  applies  where  a  tenant  for  life  pays  off  an  improvement  charge 
made  under  sect  257  of  the  Public  Health  Act,  1875,  and  desires  to  keep  it 
alive :  Be  J.  Smithes  8.  E.,  (1901)  1  Ch.  689. 

NOTICE  TO  TRU8TEB8. 

By  sect  45,  one  month's  notice  of  intention  to  exercise  the  powers  of  sale, 
exchanee,  partition,  lease  (except  ordinary  leases  for  twenty-one  years :  see 
Settled  Land  Act,  1890,  s.  7),  or  charge,  is  to  be  given  by  the  tenant  for  life 
to  each  of  the  truJstees  of  the  settiement,  and  to  their  solr  by  registered  letter. 
A  general  notice  was  insufficient  imder  this  section :  Be  Bay's  Settled  Estates, 
25  Ch.  D.  464 ;  but  by  the  Settied  Land  Act,  1884,  s.  5,  a  general  notice  is 
made  sufficient  in  the  case  of  a  sale,  exchange,  partition,  or  lease. 

The  giving  of  the  notice  is  a  condition  precedent  to  the  exerdse  of  the 
powers :  Be  Countess  of  Dudley's  Contract,  35  Ch.  D.  338,  341 ;  but  may  be 
waived  by  the  trustees,  and  less  than  one  month's  notice  may  be  aooepted : 
Settled  Land  Act,  1884,  s.  6  (3). 

Unless  the  contrary  intention  is  expressed  in  the  settiement,  the  number 
of  the  trustees  at  the  date  of  the  notice  must  not  be  less  than  two :  see  Settled 
Land  Act,  1882,  s.  45  (2) ;  but  if  the  powers  of  the  settiement  are  exerciae- 
able  by  the  trustees  "  or  trustee,"  notice  to  a  sole  or  continuing  trustee  is 
good :  Be  Oamett  Orme  and  Hargreave's  Comiruct,  25  Ch.  D.  595. 

The  non-existence  of  trustees  for  the  purposes  of  the  Act  is  a  defect  of  con- 
veyance and  not  of  title:  Hatten  v.  BusseU,  38  Ch.  D.  334;  Mogridge  v. 
Clapp,  (1892)  3  Ch.  382,  396,  401,  C.  A. ;  so  that  a  purchaser  is  protected  if, 
before  completion,  there  are  trustees  in  existence  to  whom  notice  has  been 
^ven :  Hatten  v.  BusseU,  sup. ;  or  if  he  pays  his  purchase-money  into  Court 
m  ignorance  of  the  fact  that  there  are  no  trustees  m  existence :  Be  Fisher  and 
Orazebrook,  (1898)  2  Ch.  660;  and  a  lease  is  valid  though  there  were  no 
trustees  when  it  was  granted :  Mogridge  v.  Clapp,  sup. ;  and  a  notice  given 
more  than  a  month  before  completion  is  sufficient :  Duke  of  Marlborough  v. 
Sartoris,  32  Ch.  D.  616 ;  but  an  agreement  for  a  lease  by  a  tenant  for  bfe  at 
a  time  when,  to  the  knowledge  of  the  intending  lessee,  there  were  no  trustees 
of  the  settlement,  was  held  not  binding  on  the  remaindennen :  Hughes  v. 
Fanagan,  30  L.  B.  Lr.  111. 

By  sect.  45  (3)  a  person  dealing  in  good  faith  with  a  tenant  for  life  is  not 
concerned  to  inquire  respecting  me  giving  of  the  notice.  This  provision  was 
held  available  in  favour  of  a  lessee  from  a  tenant  by  the  curtesy  who  had 
affected  to  grant  the  lease  as  absolute  owner :  Mogridge  v.  Clapp,  (1892)  3  Oi. 
382,  C.  A. 
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(m.)  TBTTSTEBB  I7NDSB  THE  A0T8. 

1.  Appointment  of  Trustees  for  the  Pufposes  of  the  Settled  Land 

Act,  lS&%—8ect.  38. 

IJpoK  the  application  of  0.,  the  tenant  for  life,  nnder  the  will  of 
B.  0.,  of  the  real  hereditaments  called  &c.,  and  upon  hearing  the  solr 
for  the  applicant,  and  upon  reading  &c.,  Let  B.  &  W.  of  &o.  be 
appointed  trustees  under  the  settlement  created  by  the  will  of  B.  0., 
80  far  as  the  same  relates  to  the  said  hereditaments  called  &c.,  for  the 
purposes  of  the  Settled  Land  Act,  1882 ;  And  Let  it  be  referred  to  the 
taxing  master  to  tax  the  applicant  her  costs  of  this  application  as 
between  solr  and  client ;  And  Let  the  said  B.  and  W.,  as  such  trustees 
as  aforesaid,  out  of  the  said  settied  estate,  retain  and  pay  the  said 
costs  when  taxed. — Re  Cloughj  Ohitty,  J.,  at  Chambers,  22  Eeb.  1883, 
A.  239 ;  Ee  Hayden,  Chitty,  J.,  at  Chambers,  30  Not.  1888,  A.  1868. 

For  fonn  of  application,  see  D.  0.  E.  1238. 

2.  The  Ukey  on  behalf  of  Infant,  for  Purposes  of  Particular  Sale — 

SecU.  3—13,  and  Id— 20. 

Upon  the  application  by  originating  summons  dated  &c.  of  T.,  an 
infant  (who  is  to  be  deemed  to  be  tenant  for  life  of  the  imdivided  one- 
third  part  of  the  real  estate  passing  under  the  said  will  under  the 
settlement  thereof  deemed  to  exist  by  reason  of  his  infancy)  by  D.,  his 
next  friend,  and  upon  hearing  the  solrs  for  the  applicant,  and  for  T.  and 
P.  {the  proposed  trustees],  and  upon  reading  &c..  The  Judge  doth  hereby 
appoint  T.  and  P.  trustees  of  the  said  settiement  for  the  purposes  of  the 
Settled  Land  Act,  1882,  but  such  trustees  are  not,  without  the  leave  of 
the  Judg^,  to  exercise  on  behalf  of  the  said  infant  the  powers  con- 
ferred by  the  said  Act  upon  a  tenant  for  life,  except  by  concurring  in  a 
sale  by  auction  of  the  real  estate  devised  by  the  said  will  to  the 
testator's  three  sons. — See  Re  Taylor,  North,  J.,  at  Chambers,  28  Eeb. 
1893,  B.  286. 

As  the  Act  in  terms  ^ves  to  the  trustees  appointed  for  the  purposes  of  the 
Act  authority  to  exercise  on  behalf  of  the  iniant  the  powers  of  a  tenant  for 
life,  any  order  conferring  lesser  powers  upon  the  trustees  necessarily 
operates  by  way  of  limitation  of  the  powers  conferred  bv  the  Act.  A  useful 
form  of  order  therefore  appears  to  be  that  given  above,  which  does  not  purport 
to  authorize  any  particmar  exercise  of  the  statutory  powers,  but  prohibits 
their  exercise  (except  in  the  particular  way  intended)  without  the  leave  of  the 
Ck>urt.    And  see  D.  0.  E.  1239. 


NOTES. 

TBUSTEES  FOB  THS  PUBFOSES  OF  THE  AOT. 

Trustees  of  the  settiement  for  the  purposes  of  the  Settied  Land  Act,  1882, 
are  defined  by  sect.  2  to  be  ''the  persons,  if  any,  who  are  for  the  time  being 
under  a  settiement  trustees  with  power  of  sale  of  settled  land,  or  witii  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power  of  »Eiie,  or  if  under 
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a  settleinent  Uiere  are  no  sach  tmsteefi,  then  the  persons,  if  any,  for  the  time 
being,  who  are  by  the  settlement  declared  to  be  trustees  thereof  for  the  pur- 
poses of  the  Act. 

Trustees  with  a  power  of  sale  exerciseable  with  the  consent  of  the  tenant 
for  life  are  trustees  for  the  purposes  of  the  Act :  Constable  y,  C,  32  Ch.  D.  233 ; 
including  ^e  sale  of  heirlooms,  ^ough  the  power  of  sale  in  the  settlement 
does  not  extend  to  them :  S,  C\  ;  and  though  the  power  of  sale  of  real  estate 
is  merely  implied  by  reference  to  a  power  of  varying  investments  of  personal 
estate:  Be  Gameit  Orme  and  Har^eaves*  Contract y  25  Ch.  D.  595 ;  Dnt  as  to 
trustees  with  a  power  of  sale  exerciseable  with  the  consent  of  a  person  whose 
consent  connot  be  obtained,  see  Be  Johnstone's  Settlement^  17  L.  B.  Ir.  172. 

The  expression  "  trustees  of  the  settlement  for  the  purposes  of  the  Act  '* 
does  not  mclude  trustees  to  whom  personal  estate  has  been  bequeathed  upon 
trust  to  convert  it  and  invest  the  proceeds  in  the  purchase  of  real  estate  to  be 
settled  strictly :  Burke  v.  Gore^  13  L.  B.  Ir.  367  ;  nor  trustees  for  a  term  of 
years  upon  trust  to  allow  mansion-house  and  lands  to  be  occupied  by  a  particu- 
lar person  at  pleasure,  and  to  raise  specified  sums  of  money,  are  not  trustees 
for  the  purposes  of  the  Act :  Be  Game's  SeUled  Estates,  (1899)  1  Ch.  324. 

Trustees  with  a  future  power  of  sale  were  not  within  the  Act :  Wheelwright 
y.  Walker,  23  Ch.  D.  763  ;  Be  Bryant  and  Bamingham,  44  Ch.  D.  218,  C.  A. ; 
but  now,  by  the  Settled  Land  Act,  1890,  s.  16,  where  there  are  for  the  time 
being  no  trustees  of  the  settlement  within  the  Act  of  1882,  the  following 
persons  shall,  for  the  purposes  of  the  Settled  Land  Acts,  be  trustees  of  the 
settlement:  *'the  persons  (if  anyj  who  are  for  the  time  being  under  the 
settlement  trustees,  with  power  ot  or  upon  trust  for  sale  of  any  other  land 
comprised  in  the  settlement  and  subject  to  the  same  limitations  as  the  land 
to  be  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise  of  such 
power  of  sale,  or  if  there  be  no  such  persons,  then  the  persons  (if  any)  who 
are  for  the  tune  being  under  the  settlement  trustees  with  future  power  of 
sale  or  under  a  future  trust  for  sale  of  the  land  to  be  sold,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  future  power  of  sale,  and 
whether  the  power  or  trust  takes  effect  in  all  events  or  not. 

A  tenant  for  life,  who  is  also  one  of  Iniistees  with  a  power  of  sale  not 
taking  effect  until  the  death  of  the  tenant  for  life,  was  held  to  be  able  to 
make  a  good  title  under  the  section :  Be  Cox  and  Yeadon^  91  L.  T.  p.  241 ; 
but  see  37  Sol.  J.  109. 


APPOINTMENT  BY  THB  00T7BT. 

By  the  Settled  Land  Act,  1882,  s.  38  (1),  if  there  are  no  trustees  of  the  settle- 
ment within  the  definition  in  the  Act,  or  where  in  any  other  case  it  is  expe- 
dient for  the  purposes  of  the  Act  that  new  trustees  of  a  settlement  should  be 
appointed,  the  Court  may,  if  it  thinks  fit,  on  the  application  of  the  tenant 
for  life,  or  of  any  other  person  having,  imder  the  settlement,  an  estate  or 
interest  in  the  settled  land,  in  possession,  remainder  or  otherwise,  or,  in  the 
case  of  an  infant,  of  his  testamentary  or  other  guardian  or  next  friend, 
appoint  fit  persons  to  be  trustees  imder  the  settlement  for  the  purposes  of 
the  Act ;  and  by  sect.  38  (2),  the  persons  so  appointed,  and  the  survivors  and 
survivor  of  them,  while  continuing  to  be  trustees  or  trustee,  and  until  the 
appointment  of  new  trustees  the  personal  representatives  or  representative 
for  the  time  being  of  the  last  surviving  or  continuing  trustee,  are  for  the 
p\m>o8es  of  the  Act  the  trustees  or  trustee  of  the  settlement. 

ifpon  an  application  under  the  section  the  Court  has  inquired  into  the 
purpose  for  wnich  the  appointment  was  asked,  and  refused  it  when  the  object 
was  to  have  a  large  fund  taken  out  of  Court  and  invested  on  mortgage  in 
Lreland :  Burke  v.  Gore,  13  L.  B.  L*.  367  ;  but  as  a  rule  the  Court,  in  the 
absence  of  special  circumstances,  makes  the  order  without  going  into  any 
such  question  :  Lewin,  632. 

As  to  the  mode  of  application,  v.  sup,  p.  1815.  The  Court  directed  the  re- 
gistrar to  pass  and  enter  an  order  appointing  trustees  for  the  purposes  of  the 
Act  after  uie  authorities  at  Somerset  House  had  adjudicated  uiat  stamp  duty 
for  new  trustees  was  not  required,  and  had  stamped  the  order  to  that  effect : 
Be  Pottery  W.  N.  (89)  69  ;  Be  Kennaway,  W.  N.  (89)  70. 

An  order  appointing  trustees  having  been  drawn  up,  and  acted  upon,  but 
not  passed  or  entered  when  one  of  the  trustees  died,  the  Court  on  an  ex  parte 
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application,  allowed  the  order  to  be  re-drawn,  passed,  and  entered  nunc  pro 
tunc :  Be  Jones,  BulUs  v.  J.,  W.  N.  (91)  114 ;  39  W.  E.  619. 

As  the  function  of  the  trustees  is  to  impose  a  check  on  the  tenant  for  life, 
the  tenant  for  life,  or  any  person  who  may  become  tenant  for  life,  will  not  be 
appointed  trustee:  Re  Harrop^s  Trusts ,  24  Ch.  D.  717;  nor  a  tenant  for  life 
in  remainder :  Re  Tkompsoris  Will,  21  L.  R.  Ir.  109 ;  nor  a  member  of  the 
firm  of  solrs  who  act  for  the  tenant  for  life :  Re  Kemp's  Settled  Estates y  24 
Ch.  D.  485;  Re  Walker's  TrusU,  48  L.  T.  632 ;  31  W.  R.  716;  Re  E.  Stam- 
ford, Payne  v.  /S.,  (1896)  1  Ch.  288 ;  nor  two  brothers,  the  Court  requiring 
two  independent  trustees  :  Re  Knowles*  Settled  Estates,  27  Ch.  D.  707. 

Under  special  circumstances,  where  a  proposed  sale  was  proved  to  be 
beneficial  for  an  infant,  resident  in  a  colony,  who  was  entitled  to  a  share,  the 
Court  appointed  as  trustees  for  the  purposes  of  the  Act  persons  who  were 
resident  in  the  colony:  Re  Simpson,  Re  Whitchurch,  (1897)  1  Ch.  256, 
C.  A. 

As  to  the  power  of  the  Irish  Land  Commissioners  to  appoint  trustees  for 
the  purposes  of  the  Settled  Land  Act  in  certain  cases,  see  48  &  49  Y.  c.  73, 
B.  13.  As  to  the  appointment  of  trustees  in  L*eland  when  trustees  have 
already  been  appointed  in  England,  see  Re  Maherly's  Settled  Estate,  19  L.  R. 
Lr.  341. 

By  the  Trustee  Act,  1893,  s.  47  (replacing  the  Settied  Land  Act,  1890,  s.  17), 
all  the  powers  and  provisions  contained  in  the  Act  of  1893,  with  reference  to  the 
appointment  of  new  tn^tees,  and  the  discharge  and  retirement  of  trustees 
(as  to  which  v,  sup.  pp.  1205  seqj),  are  to  apply  to  and  include  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the 
Court  or  by  the  settlement,  or  under  provisions  contained  in  the  settiement, 
and  tills  enactment  applies  and  is  to  have  effect  with  respect  to  an  appoint- 
ment or  a  discharge  and  retirement  of  trustees  taking  place  before  as  well  as 
after  the  passing  of  the  Act,  and  is  not  to  render  invalid  or  prejudice  any 
appointment  or  any  discharge  and  retirement  of  trustees  effected  before  the 
passing  of  the  Act,  otherwise  than  under  the  provisions  of  the  Conveyancing 
and  llaw  of  Property  Act,  1881.  As  to  the  object  of  this  section,  see  Re 
Wilcock,  34  Ch.  D.  508,  510;  Re  Kane's  Trusts,  21  L.  R.  Ji.  112. 

(lY.)  LEA8BB. 

1.  Order  to  grant  Particular  Lease  where  no  Contract  has  been 

entered  into — Sects.  10  or  16. 

Upon  the  application  of  [as  in  Forms  A.  or  B.,  sup.  p.  1812],  Let 
the  [building  or  mining]  lease  intended  to  be  granted  to  M.  N.  of 
the  lands  [or  of  the  mansion-house  &c.]  settled  by  the  said  settiement 
be,  pursuant  to  sect.  10  [or  15]  of  the  above-mentioned  Act,  approved; 
And  Let  the  applicant  [or  the  said  X.  Y.]  be  authorized  to  execute 
the  same. 

For  forms  of  application,  see  D.  C.  F.  1229,  1230. 


2.   Order  to  grant  Particular  Lease  where  Tenant  for  Life  has 
entei'ed  into  a  Contract — Sects.  10  or  15. 

Upon  the  application  of  [as  in  Forms  A.  or  B.,  sup.  p.  1812],  Let 
the  conditional  contract  dated  &c.,  and  made  between  the  applicant 
[or  the  said  X.  Y.]  of  the  one  part,  and  M.  N.  of  the  other  part,  for  a 
[building  or  mining]  lease  to  the  said  M.  N.  of  the  hereditaments 
therein  mentioned  for  the  term  and  upon  the  conditions  therein  stated, 
be,  pursuant  to  sect.  10  [or  15]  of  the  above-mentioned  Act,  approved ; 
And  Let  the  said  A.  B.  [or  X.  Y.]  be  authorized  to  execute  a  lease  in 
pursuance  of  the  said  contract. — [Add  order  as  to  costs.] 
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3.  Liberty  to  grant  Leasee — Settled  Land  Aet^  1882,  «.  10. 

Upon  the  application  of  O.,  of  &o.,  the  tenant  for  life  under  the 
settlement  dated  fto.,  And  upon  hearing  the  soIib  for  the  applicant  and 
for  D.  &c.,  And  upon  reading  &c.,  Let  the  applicant  G.  [or  in  case  of 
an  infant,  '^  the  said  X.  Y.  during  the  infancy  of  the  said  G."]  and 
each  of  his  successors  in  title,  being  a  tenant  for  life  or  haying  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Act,  1882,  be  at 
liberty,  pursuant  to  sect.  10  of  the  said  Act,  from  time  to  time  to  make 
building  [or  mining]  leases  of  the  lands  comprised  in  the  said  settle- 
ment for  the  term  of  —  years  [or  in  perpetuity]  on  the  conditions 
specified  in  the  said  Act  [or  on  .other  conditions  than  those  specified  in 
sects.  7  to  9  of  the  said  Act]. — ^Taz  costs,  and  pay  out  of  trust  property. 
— Re  Oeorge,  Chitty,  J.,  at  Chambers,  8  April,  1886,  A.  611. 

For  similar  order,  see  Be  Wood,  Pearson,  J.,  at  Chambers,  11  Feb.  1885, 
B.  149.    For  form  of  application,  see  D.  0.  F.  1229. 


4.  Liberty  to  make  Qrant%for  Building  Purposes  pending  Action  in 

Chancery  Division — Sect,  10. 

TJpoK  the  application  by  originating  summons  of  A.  B.,  the  tenant 
for  life  under  the  settlement  created  by  the  will  of  X.,  and  upon 
hearing  counsel  for  the  applicant  and  the  respondents;  And  the 
applicant  by  lus  counsel  uindertaking  that  he  will  not,  while  the  action 
of  S.  r.  T.  (now  pending  in  the  Chancery  Division),  18 — ,  S. — ,  is 
pending,  make  any  grant  in  accordance  with  this  order  without  in- 
forming the  proposed  grantee  or  grantees  of  the  existence  of  such 
action,  and  uindertaking  to  pay  the  respondent's  costs  of  this  applica- 
tion as  between  solr  and  client,  to  be  taxed  &c.,  in  case  of  difference, 
Let  the  applicant  be,  pursuant  to  sect.  10  of  the  Settled  Land  Act, 
1882,  authorized  from  time  to  time  to  make  grants  for  building  pur- 
poses of  the  lands  comprised  in  the  said  settlement  in  perpetuity  at  fee 
farm  rents  and  otherwise  on  the  conditions  specified  in  the  said  Act. — 
Re  Duke  of  develand,  Kekewich,  J.,  at  Chambers,  11  April,  1892,  A. 
543. 


5.  Mining  Lease — Variation  according  to  Circumstances  of  the  Dis- 
trict— Appointment  of  Trustees — Infant — Concurrence  by 
Tenants  for  Life  under  separate  Settlements  of  Undivided 
Shares — Sects.  6, 10,  38. 

Upon  the  application  of  0.  F.  D.  (a  person  having  the  powers  of  a 
tenant  for  life  in  respect  of  the  two-third  parts  of  the  N.  estate,  settled 
by  the  settlement  created  by  the  will  of  E.  D.),  an  infant,  by  F.  C.  D. 
her  mother  and  next  friend,  and  of  the  said  F.  C.  D.,  widow,  the 
tenant  for  life  of  the  remaining  one-third  part  of  the  N.  estate,  settled 
by  the  settlement  created  by  the  will  of  A.  D.,  and  upon  hearing  &c., 


SECT.  VI.  (iv.)]  Leases.  1829 

and  upon  reading  &c.,  Let  J.  D.  B.  of  &o.,  and  L.  D.  B.  of  &c.,  be 
appointed  trustees  for  the  purposes  of  the  Settled  Land  Act,  1882,  of 
the  settlement  created  by  the  will  of  B.  D.,  and  also  of  the  settlement 
created  by  the  will  of  A.  D. ;  And  Let  the  said  J.  D.  B.  and  L.  D.  B. 
be  appointed  during  the  minority  of  0.  F.  D.,  an  infant,  being  a  person 
haying  the  powers  of  a  tenant  for  life  imder  the  Settled  Land  Act, 
1882,  of  the  estates  settled  by  the  will  of  B.  D.  to  exercise,  on  behalf 
of  the  said  0.  F.  D.,  the  powers  conferred  upon  a  tenant  for  life  by 
sects.  6  to  13,  both  inolusiye,  and  sects.  16  to  20,  both  inclusive,  of  the 
Settled  Land  Act,  1882,  but  so  far  only  as  by  the  exercise  of  such 
powers  she  can  give  effect  to  an  agreement  dated  &c.,  and  made  between 
&c. ;  And  the  Judge  being  of  opinion  that,  with  respect  to  the  district 
in  which  the  N.  estate,  settled  by  the  said  wills  of  B.  D.  and  A.  D.,  is 
situate,  it  is  difficult  to  make  a  lease  of  such  settled  estate  for  mining 
purposes,  except  for  a  longer  term  and  on  other  conditions  than  the 
term  and  conditions  specified  in  that  behalf  in  the  Settled  Land  Act, 
1882  ;  And  the  Judge  being  also  of  opinion  that  the  said  agreement 
dated  &c.  is  beneficial  to  all  persons  interested  in  the  N.  estate  under 
the  settlements  thereof  made  by  the  above-mentioned  wiUs  of  the  said 
B.  D.  and  A.  D. ;  Let  the  said  agreement  dated  &c.  be  carried  into 
effect ;  And  Let  the  said  J.  D.  B.  and  L.  D.  B.,  on  behalf  of  the  said 
infant  C.  F.  D.,  concur  with  the  said  F.  0.  D.  as  the  tenant  for  lifb 
under  the  will  of  the  said  A.  D.  in  granting  a  lease  of  the  said  here- 
ditaments comprised  in  the  said  agreement  dated  &c.,  in  pursuance  of 
and  in  accordance  with  the  terms  of  the  said  agreement ;  And  Let  the 
said  F.  C.  D.,  as  the  tenant  for  life  under  the  will  of  the  said  A.  D.,  be 
at  liberty  to  concur  with  the  said  J.  D.  B.  and  L.  D.  B.  in  granting  a 
lease  of  the  said  hereditaments  in  pursuance  of  and  in  accordance  with 
the  terms  of  the  said  agreement ;  And  Let  one  equal  fourth  part  of 
two  equal  third  parts  of  the  rents,  royalties,  reservations  and  moneys 
payable  under  the  lease  to  be  granted  as  aforesaid,  be  received  by  the 
said  J.  D.  B.  and  L.  D.  B.,  or  other  the  trustees  for  the  time  being, 
for  the  purposes  of  the  Settled  Land  Act,  of  the  settlement  created  by 
the  will  of  the  above-named  B.  D.,  to  be  held  and  applied  as  capital 
moneys  arising  under  the  said  Act  from  the  hereditaments  comprised 
in  the  said  settlement,  the  residue  of  the  said  two  equal  third  parts 
being  applied  as  rents  and  profits  of  the  said  hereditaments ;  And  Lei 
three  equal  fourth  parts  of  the  remaining  one  equal  third  part  of  the 
rents,  royalties,  reservations  and  moneys  payable  under  the  lease  to  be 
granted  as  aforesaid  be  reserved  by  the  said  J.  D.  B.  and  L.  D.  B.,  or 
other  the  trustees  for  the  time  being,  for  the  purposes  of  the  Settled 
Land  Act,  of  the  settlement  created  by  the  will  of  the  said  A.  D.,  to  be 
held  and  applied  as  capital  moneys  arising  under  the  said  Act  from  the 
lieredit€iment8  comprised  in  the  said  settlement,  the  residue  thereof 
being  applied  as  rents  and  profits  of  the  said  hereditaments ;  And  Let 
it  be  referred  to  the  taxing  master  to  tax,  as  between  solr  and  client, 
the  costs  of  all  parties  of  and  occasioned  by  this  application,  and  also 
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the  costs  of  the  said  agreement  dated  &o.,  and  the  negotiations  therefor^ 
and  of  the  lease  to  be  granted  in  pursuance  thereof  which  shall  not 
be  paid  by  the  said  E.  B.  under  the  said  agreement  dated  &c. ;  And 
Let  the  said  costs,  when  taxed,  be  paid  by  the  trustees  of  the  respectire 
settlements  created  by  the  wills  of  the  said  B.  D.  and  A.  D.  out  of 
capital  moneys  in  their  respective  hands,  arising  under  the  said  Act, 
in  the  following  proportions  (that  is  to  say) :  two-third  parts  of  such 
costs  out  of  capital  moneys  arising  under  the  settlement  created  by  the 
will  of  the  said  E.  D.,  and  one-third  part  thereof  out  of  the  capital 
moneys  arising  under  the  said  settlement  created  by  the  will  of  the  said 
A.  D. — Liberty  to  apply. — Re  ReeSy  Edward  Daviea^  Settled  Eetatej 
North,  J.,  at  Chambers,  3  Aug.  1891,  A.  1421. 


6.   Order  for  payment  into  Court  by  Lessee  under  a  Mining  Lease — 

Sect.  11. 

UroN  the  application  of  [as  in  Form  F.,  sup.  p.  1813],  Let  the 
applicant  be  at  liberty  to  lodge  in  Court,  as  directed  in  the  schedtde 
hereto,  £ — ,  being  three-fourths  (or  one-fourth)  of  the  rents  payable 
by  him  under  a  lease  dated  &c.,  for  the  half-year  ending  &c.,  less  £ — 
the  costs  of  lodgment  in  Court ;  And  Let  the  applicant  be  at  liberty,  on 
or  before  the  —  day  of  —  and  the  —  day  of  — ,  19 — ,  and  the  same 
days  in  each  succeeding  year  during  the  term  created  by  the  said 
lease,  to  lodge  in  Court,  as  directed  in  the  said  schedule,  so  much  of 
the  rents  payable  by  him  under  the  said  lease  as  is  by  sect.  1 1  of  the 
above-mentioned  Act  directed  to  be  set  aside  as  capital  money  arising 
under  the  said  Act,  after  deducting  therefrom  the  costs  of  lodgment  in 
Court. 

N.B, — ^The  title  of  the  ledger  credit  in  the  Lodgment  Schedule  will 
be :  ''  In  the  matter  of  the  Blackacre  estate,  settled  by  the  settlement 
dated  &c.  [or  by  the  will  of  &c.,  as  the  case  may  be"]^  and  in  the 
matter  of  the  Settled  Land  Act,  1882.'' — "Mineral  rents  under  lease 
dated  &c." 

For  forms  of  application,  &c.,  see  D.  C.  F.  1232  et  seq> 


7.  Lease  of  Mamion-^house — Sect.  15 — Act  o/'1890,  .9.  10. 

Upon  the  application  of  A.  B.,  the  tenant  for  life,  under  the  settle- 
ment  created  by  the  will  of  X.,  Let  the  said  A.  B.  be  at  liberty  to  grant 
a  lease  to  —  of  the  principal  mansion-house  known  as  &c.,  and  the 
demesnes  thereof  and  other  lands  usually  occupied  therewith  (pleasure- 
ground  and  park,  and  other  lands  usually  occupied  therewith),  and 
forming  part  of  the  lands  comprised  in  the  said  settlement,  for  the 
term  of  —  years  from  the  —  day  &c.,  at  the  yearly  rent  of  £ — , 
secured  by  condition  of  re-entry,  and  other  the  conditions  specified 
in  the  said  Act. 
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8.  Applicant  declared  to  be  Tenant  for  Life — Leave  to  exercise 
Poicers  of  accepting  Suirenders  and  making  Neto  Leases — Settled 
Land  Act,  1882,  ss.  6—13,  «.  63,  and  Settled  Land  Act,  1884, 
s.  7. 

The  application  bj  originating  summons,  dated  &c.,  of  L.  S.  of  &c., 
tlie  tenant  for  life,  or  the  person  who  is  deemed  to  be  the  tenant  for 
life,  under  the  settlement  created  by  the  above-mentioned  will  and 
codicil,  which  &c.  was  adjourned  to  be  heard  in  Court  coming  on  &c. 
accordingly ;  And  upon  hearing  counsel  for  the  applicant  and  for  the 
respondents  E.  E.  B.  and  T.  S.  {trustees  appointed  under  Settled  Land 
Act)y  and  upon  reading  {inter  alia)  an  affidavit  of  E.  E.  B.  and  L.  S., 
the  exhibit  B^  therein  referred  to,  This  Court  doth  declare  that  the 
applicant  L.  S.  is  the  person  entitled,  under  the  above-mentioned 
settlement  created  by  the  said  will  and  codicil,  to  the  income  of  the 
land  settled  thereby ;  And  it  is  ordered  that  pursuant  to  sect.  7  of  the 
Settled  Land  Act,  1884,  the  powers  conferred  on  a  tenant  for  life  by 
sect.  63,  together  with  sects.  6  to  13,  both  inclusive,  of  the  Settled 
Land  Act,  1882,  be  exercised  by  the  applicant  L.  S.  with  regard  to 
[describe  property'],  part  of  the  above-mentioned  premises  settled  by 
the  said  will  and  codicil,  by  accepting  a  surrender  of  the  existing  lease 
of  the  premises  dated  &c.,  and  by  making  a  new  lease  thereof  in  the 
terms  of  the  draft  proposed  new  lease  which  has  been  agreed  between 
the  persons  expressed  to  be  parties  thereto,  being  exhibit  B^  to  the 
said  affidavit  of  E.  E.  B.  and  L.  S.,  and  of  which  this  Court  doth 
hereby  approve ;  And  it  is  ordered  that  pursuant  to  the  said  sect.  7  of 
the  Settled  Land  Act,  1884,  the  powers  conferred  upon  a  tenant  for 
life  by  sect.  63,  together  with  sects.  6  to  13  of  the  Settled  Land  Act, 
1882,  be  exercised  by  the  applicant  L.  S.  with  regard  to  all  the  said 
settled  premises  by  from  time  to  time  accepting  surrenders  of  and 
granting  building  or  other  leases  of  the  said  settled  premises  or  any 
part  or  parts  thereof  for  such  terms  and  upon  such  conditions  as  are 
specified  in  the  said  Settled  Land  Acts,  1882  and  1884;  And  it  is 
ordered  that  it  be  referred  to  the  taxing  master  to  tax  as  between  solr 
and  client  the  costs  of  the  applicant  and  of  the  respondents  of  the  said^ 
application  in  Chambers  and  occasioned  by  the  adjournment  thereof 
into  Court ;  And  it  is  ordered  that  the  respondents  E.  E.  B.  and  T.  S. 
do  out  of  the  corpus  of  the  property,  subject  to  the  trusts  of  the  said 
settlement  created  by  the  said  will  and  codicils,  pay  and  retain  the^ 
said  costs  when  taxed. — Re  Searle^s  Settlement,  Kekewioh,  J.,  17  Jan, 
1901,  B.  137;  see  (1900)  2  Ch.  829. 

NOTES. 
LEASES. 

By  sect.  6  of  the  Settled  Land  Act,  1882,  a  tenant  for  life  is  empowered  to 
grant  leases  of  '^  the  settled  land,  or  any  part  thereof,  or  any  easement,  right, 
or  privilege  of  any  kind,  over  or  in  relation  to  the  same,  for  any  purpose 
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whatever,  whether  inyolying  waste  or  not,"  for  terms  not  exceeding,  in  case 
of  a  building  lease,  99  years ;  in  case  of  a  mining  lease,  60  years ;  and  in  case 
of  any  other  lease,  21  years.  Sects.  7, 8,  and  9  (as  yaried  by  the  Settled  Land 
Act,  1890,  ss.  7,  8)  prescribe  the  niodo.  considerations,  conditions,  and  terms 
in,  for,  and  upon  which  leases  in  general,  building  leases,  and  mining  leases 
may  respectively  be  ptintt^d.  A  lease  by  a  tenant  by  the  curtesy,  belieying 
himself  to  be  tenant  m  fee,  may  nevertheless  take  effect  tmder  the  Act,  if  in 
conformity  with  it:  Mogridge  v.  Clapp,  (1892)  3  Ch.  382.  SemMe,  sect.  20 
has  no  reference  to  leases  or  other  conveyances  made  under  the  previous 
sections  :  MogHdge  v.  Clapp,  (1892)  3  Ch.  382,  394. 

Under  the  power  conferrea  by  sect.  6,  a  building  or  other  lease  may  be 
made  of  the  surface  of  the  land  reserving  the  mines  and  minerals  beneath  it : 
Be  Glathionp,  (1900)  2  COi.  101,  C.  A.  (overruling  Be  Newell  and  NeinWs 
Contract,  (1900)  1  Ch.  90);  Be  D.  of  ButlaruVs  Settled  Estates,  (1900)  2  Ch. 
206 ;  and  so  under  a  power  in  a  settlement  to  lease  all  '*or  any  part"  for 
building,  and  also  to  lease  mines  with  or  without  surface :  Be  D,  of  BuHand^s 
{Settled  Estates,  sup. 

The  power  must  b?  exercised  with  due  regard  to  the  provisions  of  sect.  53, 
and  therefore  a  lease  will  be  void  as  against  the  remaindermen  if  it  is  granted 
by  the  tenant  for  life  to  his  wife  for  the  purpose  of  conferring  a  benefit  on 
her  at  the  expense  of  his  successors  in  title:  Sutherland  v.  S.,  (1893)  3  Ch. 
169;  or  if  widow,  tenant  for  life  durante  viduitate,  seeks  to  grant  a  lease  of 
the  house  to  her  intended  husband  so  that  they  may  live  in  it  together: 
Middlemas  v.  Stei'ens,  (1901)  1  Ch.  574;  or  if  the  tenant  for  life  accepts 
a  sum  of  money  from  the  lessee  as  a  bribe  for  granting  the  lease,  and  not 
by  way  of  fine  :  Chandler  v.  Bradley,  (1897)  1  Ch.  315. 

Where  the  tenant  for  life  is  a  lunatic  lawfully  detained,  but  not  so  found 
by  inquisition,  the  power  of  leasing  may  be  exercised  by  the  committee  with 
the  leave  of  the  Juoge  in  lunacy,  sect.  120  of  the  Limacy  Act  beiQg  available 
in  aid  of  sects.  6  and  62  of  the  Settled  Land  Act,  1882  :  Be  Salt,  (189(5)  1  Ch. 
117,  C.  A.,  distinguishing  Be  Baggs,  (1894)  2  Ch.  416,  v.  sup.  p.  1821. 

The  existence  of  trustees  for  the  purposes  of  the  Acts  is  not  a  condition 
precedent  to  the  power  of  the  tenant  for  life  to  make  a  lease,  which  is  valid, 
although  there  are  no  such  trustees,  and  a  lessee  dealing  in  good  faith  with 
the  tenant  for  life  is  not  bound  to  inquire  whether  there  are  such  trustees,  nor 
affected  with  constructive  notice  that  there  are  none :  and,  semble,  although  he 
have  actual  notice,  his  title  is  not  invalidated :  Mogridge  v.  Clapp,  sup.  But 
omission  by  the  tenant  for  life  to  have  trustees  appointed  might  prevent  him 
from  obtaining  specific  performance  against  an  unwilling  lessee :  5.  C-,  at 
p.  395  ;  q,  V.  as  to  the  effect  of  sect.  7,  sub-sect.  2,  of  the  Settled  Land 
Act,  1890. 

A  lease  granted  in  part  in  consideration  of  the  lessee  expending  a  specified 
sum  in  improvements  and  repairs  is  a  **  building  lease  "  within  sect.  8,  sub- 
sect.  1  of  the  Act  of  1882 :  Be  DanielPs  Settled  EstttUs,  (1894)  3  Ch.  503, 
C.  A. ;  but  the  Court  will  not  under  sect.  7  of  the  Act  oi  1884  sanction  a 
building  lease  in  which  the  agreed  repairs  or  improvements  to  be  done  by 
lessee  are  such  as  an  ordinary  landlord  is  expected  to  do :  S.  C, 

Past  voliintary  expenditure  by  a  lessee  is  not  a  **  consideration  "  under 
sect.  8,  sub-sect.  1,  of  the  Act  of  1882,  justifying  a  lease  by  tenant  for  life  at 
less  than  the  "best  rent,"  nor  is  it  "money  laid  out"  within  sect,  7, 
sub-sect.  2,  which  refers  to  money  beneficially  laid  out  with  direct  refer- 
ence to  the  grant  of  the  lease :  Be  Chawner's  Settled  Estates,  (1892)  2  Ch.  192. 

By  sect.  10,  where  it  is  shown  to  the  Court,  with  resj)ect  to  the  district  in 
which  any  settled  land  is  situate,  either  (i.)  that  it  is  the  custom  for  land 
therein  to  be  leased  or  granted  for  building  purposes,  for  a  longer  term  or  on 
other  conditions  than  those  specified  in  the  Act,  or  in  perpetuity ;  or  (ii.)  that 
it  is  difficult  to  make  such  leases  or  grants  except  for  a  longer  term  or  on 
other  conditions  than  those  specified  in  the  Act,  or  except  in  perpetuity,  the 
Court  may  authorize  generally  the  tenant  for  life  to  m^e,  from  time  to  tame, 
leases  or  grants  of  or  affectmg  the  settled  land  in  that  district  or  parts 
thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured  by 
condition  of  re-entry  or  otherwise,  as  in  the  order  of  the  Court  expressed,  or 
may,  if  it  thinks  fit,  authorize  the  tenant  for  life  to  make  any  sudi  lease  or 
grant  in  any  particular  case ;  and  thereupon  the  tenant  for  life,  and  subject 
to  any  direction  in  the  order  to  the  contrary,  each  of  his  successors  in  title, 
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being  a  tenant  for  life  under  the  Act,  may  make  in  any  case,  or  in  any  par- 
ticular case,  a  lease  or  grant  of  or  affecting  the  settled  land,  or  part  thereof, 
in  conformity  with  the  order. 

By  sect.  11,  *'  under  a  mining  lease,  whether  the  mines  or  minerals  leased 
are  already  opened  or  in  work  or  not,  unless  a  contrary  intention  is  expressed 
in  the  settlement,  there  shall  be  from  time  to  time  set  aside  as  capital  money 
arising  under  this  Act,  part  of  the  rent  as  follows,  namely,  where  the  tenant 
for  life  is  impeachable  for  waste  in  respect  of  minerals,  three-fourth  parts  of 
the  rent,  ana  otherwise  one- fourth  part  thereof,  and  in  every  sudi  case  the 
residue  of  the  rent  shall  go  as  rents  and  profits." 

In  the  case  of  open  mines,  the  tenant  for  life,  though  not  expressed  by  the 
settlement  to  be  imimpeachable  for  waste,  mu£t  be  treated  as  being  so  for 
the  purposes  of  sect.  11,  and  may  therefore  grant  a  lease  of  such  mines  upon 
the  terms  of  setting  aside  one-fourth  only  of  the  rent:  Re  Chaj/toVf  (1900) 
2  Ch.  804.  As  to  the  right  of  tenant  for  life  to  work  open  mmes,  v,  $up* 
Vol.  L,  p.  651. 

A  person  entitled  for  life  to  income  of  money  to  arise  from  sale  of  settled 
land,  and  to  rents  and  profits  until  sale,  is  not,  strictly  speaking,  impeachable 
for  waste  within  sect.  1 1 ,  but  if  he  makes  a  lease  of  unopened  minerals,  three- 
fourths  of  the  rents  and  royalties  ought  to  be  set  aside  as  capital  money : 
Be  Ridge,  Hellard  v.  Moody,  31  Ch.  D.  504,  0.  A. 

Sect.  11  does  not  apply  to  a  mining  lease  granted  by  a  tenant  for  life 
under  a  contract  entered  into  by  his  testator  as  absolute  owner :  Re  KemeyS" 
Tynte,  K.-T,  v.  JST.-^.,  (1892)  2  Ch.  211. 

By  the  Settled  Land  Act,  1890,  s.  9,  *'  where,  on  a  grant  for  building  pur- 
poses by  a  tenant  for  life,  the  land  is  expressed  to  be  conveyed  in  fee  smiple, 
with  or  subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent-charge, 
the  reservation  shall  operate  to  create  a  rent-cnarge  in  fee  simple  issuing  out 
of  the  land  conveyed,  and  having  incidental  theroto  all  powers  and  remedies 
for  recovery  thereof  conferred  by  sect.  44  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  the  rent- charge  so  created  shell  go  and  remain  to 
the  uses,  on  the  trusts,  and  subject  to  the  powers  and  provisions  which  imme- 
diately before  the  conveyance  was  subsisting  with  respect  to  the  land  out  of 
which  it  is  reser\'ed." 

By  sect.  12  of  the  principal  Act,  the  leasing  powers  are  extended  in  certain 
cases  to  leases  for  giving  effect  to  contracts  preyiously  entered  into,  or  to  a 
covenant  for  renewal,  and  for  confirming  jprevious  leases  which  are  void  or 
voidable.  By  sect.  13,  powers  of  accepting  surrenders  of  leases,  and  by 
sect.  14,  powers  of  granting  licences  for  leases  of  copyholds,  are  conferred. 

As  to  leases  and  sales  of  the  mansion-house  and  park  under  sect.  10  of  the 
Settled  Land  Act,  1890,  repealing  and  re-enacting,  with  variations,  sect.  15 
of  the  principal  Act,  v,  inf,  p.  1838. 

By  sect.  9,  where  the  Court  authorizes  generally  the  tenant  for  life  to  make 
from  time  to  time  leases  or  grants  for  budding  or  mining  purposes  under  sect. 
10  of  the  principal  Act,  the  order  shall  not  direct  any  particular  lease  or  grant 
to  be  settled  or  approved  by  the  Judge,  unless  the  Judge  shall  consider  that 
there  is  some  special  reason  why  such  lease  or  grant  should  be  settled  or 
approved  by  him.  Where  the  Court  authorizes  any  such  lease  or  grant  in 
any  particular  case,  or  where  the  Court  authorizes  a  lease  under  sect.  15  of 
the  Act,  the  Court  may  either  approve  a  lease  or  grant  already  prepared,  or 
may  direct  that  the  lease  or  grant  shall  contain  conditions  specified  in  the 
order,  or  such  conditions  as  may  be  approved  by  the  Judge  in  Chambers 
without  directing  the  lease  or  grant  to  be  settled  by  the  Judge. 

(v.)  8A1ES,  OONTRACTS,  AKD  OTHEE  DISPOSITIONS. 

1.  Order  for  Sale  out  of  Court  of  the  Manmn-Jumsey  or  of  Timber  or 

Chatteb— Sects.  15,  35,  or  2>T— Settled  Land  Act,  1890, 

8.  10. 

Upon  the  application  of  [as  in  Forma  A,  or  B,^  sup,  p.  1812], 

Let  the  applicant  ^or  the  said  X.  Y.]  be  at  liberty  to  sell  the  principal 

manfiion-house  [or  the  timber  ripe  and  fit  for  cutting]  on  the  land 
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[or  the  furniture  and  chattels]  settled  by  the  aboye-mentioned  settle- 
ment,  in  such  manner  and  subject  to  such  particulars,  conditions,  and 
provisions  as  he  may  think  fit. — Usual  order  to  tax  costs  of  applica- 
tion.— ^Let  C.  D.  and  E.  F.,  the  trustees  of  the  said  settlement,  be  at 
liberty  to  pay  the  said  costs  out  of  the  proceeds  of  the  said  sale  [or^  in 
the  case  of  timber ^  out  of  the  three-fourths  of  the  proceeds  of  the  said 
sale  to  be  set  aside  as  capital  money  arising  under  the  said  Act]. 

For  forms  of  application,  eeo  D.  C.  F.  1230,  1231. 


3.  Order  for  Sale  by  tJie  Court  of  the  Mamion-hamBj  8fc,y  or  of 
Timber  or  Chattels — Sects.  15,  35,  or  37 — Settled  Land  Acty 
1890,  s.  10. 

Upon  the  application  of  [as  in  Forma  A.  or  B.,  sup.  p.  1812], 
Let  the  principal  mansion-house  [or  the  timber  ripe  and  fit  for  cut- 
ting] on  the  land  [or  the  furniture  and  chattels]  settled  by  the  above- 
mentioned  settlement,  be  sold  with  the  approbation  of  the  Judge. — 
Directions  for  payment  of  purchase-money  into  Court. 


3.  Contracts  for  Sale  of  Mansion-houses  8fc.y  confirmed. 

Upon  the  appeal  &c.,  Discharge  order  dated  &c. ;  Let  A.  B.  be  at 
liberty  to  sell  the  mansion-house  of  the  Savemake  estate,  with  the 
pleasure-grounds,  park,  and  lands  usually  occupied  therewith,  in  the 
petition  mentioned,  and  also  the  other  lands,  hereditaments,  and 
premises  comprised  in  the  agreement  embodied  in  two  contracts, 
dated  &c.,  in  accordance  with  the  terms  of  the  said  agreement,  and 
that  the  said  contracts  for  such  sale  be  confirmed. — ^Liberty  to  apply. 
— Tax  costs  and  pay  the  same  out  of  purchase-money. — Re  Ailesbury 
{Marquis  of\  Court  of  Appeal,  12  Dec.  1891,  A.  1650;  S.  C,  (1892) 
1  Ch.  506,  C.  A.  ;  affirmed  in  House  of  Lords,  (1892)  A.  C.  356,  fwm. 
Bruce  v.  Marquis  of  Ailesbury. 


4.  Leave  to  Tenant  for  Life  to  sell  Specific  Heirlooms — Sect.  37. 

Upon  the  application  of  A.  B.,  the  tenant  for  life  &c.,  Let  the  appli- 
cant be  authorized  to  sell  certain  chattels  settled  by  the  will  of  C.  D., 
that  is  to  say,  a  painting  in  oil  colours,  by  &c.  &c.,  at  the  price  of  £ — , 
and  in  other  respects  on  the  terms  of  a  conditional  agreement,  dated 
&c. — Directions  for  payment  of  commission  on  sale. — And  Let,  if  the 
said  conditional  ag^ement  shall  fail  of  effect  on  the  part  of  purchasers, 
the  applicant  be  at  liberty  to  sell  the  said  picture  to  any  person  or  per- 
sons for  a  sum  not  less  than  £ — . — Direct  taxation  and  payment  of 
costs. — Costs  to  include  all  fees  paid  for  valuation  made  by  expert 
witnesses.— i?tf  Radnor's  {Earl)  Will,  Chitty,  J.,  29  July,  1890,  B.  954 ; 
S.  C^  45  Ch.  D.  402,  C.  A. 
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5.  Leave  to  sell  specified  Heirlooms^  pending  decision  of  Question  as  to 

re-investment  of  Proceeds. 

Upon  the  application  of  A.  B.,  And  the  applicant  by  his  counsel 
undertaking  within  one  month  to  raise  the  question  whether  any  part 
of  the  proceeds  already  obtained  from  the  sale  of  heirlooms  can  be 
properly  re-invested  so  as  to  deyolve  as  the  settled  real  estate,  and  in 
the  meantime  not  to  direct  any  such  re-investment  of  the  proceeds  of 
the  sale  now  sanctioned,  and  to  abide  by  any  direction  of  the  Court 
which  may  be  given  as  to  re-investment  of  such  proceeds  in  the  pur- 
chase of  chattels,  upon  the  application  of  the  trustees  or  guardians  of 
the  infant  tenant  in  tail  or  otherwise,  Let  the  applicant  be  at  liberty 
to  sell  through  X.,  of  &c.,  four  pictures  [deBcrihing  them]  comprised  in 
the  above-mentioned  settlement  for  £ — . — Purchase-money  to  be  paid 
to  trustees,  to  be  held  upon  trusts  of  settlement. — Fay  commission  and 
costs. — JRe  Marlborough's  {Duke  of)  Settlement,  Chitty,  J.,  3  Feb.  1885, 
B.  220;  V.  inf.i^.  1839. 

6.  Declaration  as  to  Application  of  Proceeds  of  Heirlooms  in 

Discharge  of  Incumbrances. 

The  application  of  the  Fit,  which  upon  hearing  &c.,  was  adjourned,  to 
be  heard  in  Court,  coming  on  &c. — Declare  Pit,  as  tenant  for  life  under 
above  settlement,  entitled  to  have  proceeds  of  sale  of  heirlooms  applied 
in  discharge  of  incumbrances  affecting  settled  estates  without  keeping 
the  charges  alive. — Trustees,  upon  request  of  tenant  for  life,  to  invest 
proceeds  in  discharge  of  mortgage. — Re  Marlborough's  {Duke  of)  Settle^ 
ment,  M,  v.  Marjortbanks,  Chitty,  J.,  18  June,  1885,  B.  826;  S.  C,  30 
Ch.  D.  127 ;  32  Ch.  D.  1,  C.  A. 

7.  Declaration  an  Sale  by  Tenant  for  Life  of  Settled  Land  that  Tenant 
for  Life  has  Right  to  convey  discharged  from  Jointures — Settled 
Land  Act,  1882,  ss.  2  (1),  20  (1  and  2),  50  and  58  (1,  (iv)). 

Eevbese  the  order  of  Kekewich,  J.,  dated  14  May,  1898,  except 
so  far  as  it  declares  that  the  appellant,  as  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Acts,  1882  to  1890,  under  the  above- 
mentioned  settlement  dated  &c.,  has  power  to  sell  the  estate  free  from 
the  rent-charges  limited  by  the  said  settlement  in  favour  of  M.  H.  M.  M. 
and  8.  J.  M.  M. ;  Appoint  W.  S.  M.  of  — ,  L.  A.  S.  B.  of  — ,  and  S.  M. 
of  — y  trustees  under  the  settlement  effected  by  the  above-mentioned 
instruments  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 ; 
Declare  that  M.  H.  M.  M.,  S.  J.  M.M.  andL.C.  M.  M.,  and  P.  A.  M.  M., 
O.  B.  M.  M.,  0.  F.  M.  M.  and  H.  L.  M.  M.,  annuitants,  jointress  and 
portioners  respectively  under  the  above-mentioned  instruments,  are 
respectively  bound  by  the  above-mentioned  contract,  and  that  the 
appellant  C.  F.  M.  M.,  as  tenant  for  life  under  the  said  settlement 
effected  by  the  above-mentioned  instruments,  having  power  to  convey 
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the  aboye-mentioned  eetate  free  from  the  xespectiTe  terms  of  yeezs 
whereby  the  jointure  and  portions  are  respectively  secured  and  dis- 
charged from  such  rent-charges  or  annuities,  jointure,  and  portions 
respectively,  the  said  F.  L.  R.,  A.  Q.  F.  and  J.  S.  8.  {purchasers)  are 
not  entitled  to  require  the  concurrence  in  the  oonveyance  to  them  of 
the  hereditaments  comprised  in  the  said  contract  of  the  said  M.  H.  M.  M., 
or  S.  J.  M.  M.,  L.  C.  M.  M.,  or  P.  A.  M.  M.,  G.  B.  M.  M.,  O.  F.  M.  M., 
or  H.  L.  M.  M.,  ot  of  the  trustees  of  the  said  respective  term  of  years, 
and  that  the  objections  of  the  purchasers  to  the  title  of  the  said 
hereditaments  have  been  sufficiently  answered  by  the  vendor,  and  that 
a  good  title  has  been  shown;  costs,  charges  and  expenses  of  the 
appellant  to  be  paid  out  of  the  property  subject  to  the  settlement, 
including  the  purchase  money  to  be  paid  vendor,  but  not  the  heredita- 
ments comprised  in  the  said  contract. — Re  Mundy  and  Roper^s  Coniraei, 
0.  A.  20  Dec.  1898,  B.  4491 ;  (1899)  1  Ch.  275. 

N,B. — ^In  this  case  the  decision  of  Stirling,  J.,  in  JReMarq,  o/AUesbury  and 
Lord  Iveagh,  (1893)  2  Ch.  345,  was  approved. 


8.  Costs  incurred  by  separate  Solicitors  of  several  Persons  constituting 
Tenant  for  Life  paid  out  of  Proceeds  of  Sale. 

Tax  the  following  costs,  that  is  to  say : — (a)  One  set  of  costs  for 
conducting  the  sale  of  such  part  of  the  above-mentioned  real  eetate  as 
was  sold  by  public  auction  under  Schedule  I.  Fart  I.  of  the  general 
order  made  under  the  Solrs'  Bemimeration  Act,  1881 ;  (b)  One  set  of 
costs  to  be  taxed  under  Part  I.  of  the  same  schedule  for  negotiating 
the  sale  of  such  part  of  the  said  real  estate  as  was  sold  by  private 
contract,  if  any  such  costs  are  properly  chargeable ;  (c)  One  set  of 
costs  to  be  taxed  under  Fart  I.  of  the  same  schedule  for  deducing  title 
to  the  said  real  estate ;  (d)  The  costs  of  all  parties  to  the  conveyances 
of  the  said  real  estate  for  perusing  and  completing  such  conveyances, 
and  in  such  taxation  such  of  the  parties  to  the  said  conveyances  as 
were  represented  by  separate  solrs  in  and  about  the  perusal  and  com- 
pletion of  the  said  conveyances  are  to  be  entitled  to  separate  sets  of 
costs  of  such  perusal  and  completion,  but  one  set  of  costs  only  is  to  be 
allowed  to  any  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life,  and  his  incumbrancers  or  assignees ;  And  Let  the  costs  herein- 
before directed  to  be  taxed  be  paid  out  of  the  entire  proceeds  of  the  sale 
of  the  said  real  estate,  the  costs  (a),  (b)  and  (c)  being  payable  to  Mr.  W.  F. 
of  —  as  solr  for  the  vendors.— See  Smith  v.  Lancaster^  C.  A.,  8  Aug. 
1894,  B.  2026;  (1894)  3  Oh.  439,  0.  A. 


9.  Application  of  Proceeds  of  Sale  of  Heirlooms  for  JR^ir  of  unsold 
Heirlooms — Salvage — Settled  Land  Act^  1882,  s,  37  (2). 

Let  the  Fit,  as  tenant  for  life,  be  at  Uberiy  to  sell  euch  of  the 
family  portraits,  paintings,  pictures,   and  pictore-frames  oontaining 
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ihe  same,  late  of,  or  belonging  to  the  late  1. 1.,  Earl  W.,  and  the  late 
G.  E.,  Earl  W.,  respectively,  or  either  of  them,  and  of  the  pictures, 
picture-frames,  engravings,  prints,  photographs,  statues,  china, 
curiosities,  furniture,  plate,  books,  linen,  glass,  and  other  goods, 
chattels,  and  effects  settled  by  the  testatrix's  will  as  are  mentioned  in 
Schedules  (2,  3  and  4)  of  the  affidavit  of  &c.,  and  the  several  exhibits 
marked  respectively  (M.  D.  W.  1  and  M.  D.  W.  2)  referred  to  in  the 
affidavit  of  &c.,  and  filed  in  the  Central  Office,  and  that  the  Pit  W.  F., 
Earl  W.,  do  pay  the  net  proceeds  of  sale  after  payment  of  the  expenses 
of  sale  to  the  Defts  the  Et.  Hon.  W.  W.,  Earl  of  S.,  and  the  Hon. 
E.  A.  E.  0.,  as  trustees  of  the  pictures  and  heirlooms  bequeathed  by 
the  textatrix's  wilL — Liberty  for  the  Defts  as  such  trustees  to  apply,  in 
restoration  of  the  remaining  pictures  and  heirlooms  bequeathed  by 
the  said  will,  such  reasonable  portion  of  the  proceeds  of  the  said  sale 
as  in  their  discretion  they  may  think  fit. — Re  Waldegrave,  W.  v.  W,, 
North,  J.,  30  Nov.  1899,  B.  4024 ';  81  L.  T.  632. 


10.  Costs  of  attempted  Sale  charged  on  Settled  Land — Seets.  4, 

21  (10),  46  (6),  47,  65  (3). 

The  application  of  A.  B.  &c.,  which  upon  hearing  &c.  was  adjourned 
&c. — Declare  that  the  costs,  charges  and  expenses,  to  be  taxed  &c.,  of 
the  applicant  of  and  incidental  to  the  attempted  sale  by  auction  on  the 
—  day  &c.,  of  the  Shortgrove  Estate  &o.,  are  costs,  charges  and  expenses 
of  and  incidental  to  the  exercise  of  the  powers  of  sale  conferred  by  the 
Settled  Land  Act,  1882,  in  respect  of  the  settlement  in  the  summons 
mentioned  by  which  the  said  estate  was  settled ;  Let  the  said  costs, 
ch£u:ges  and  expenses,  so  far  as  they  have  been  incurred  in  relation  to 
the  said  estate,  be  paid  out  of  the  property  subject  to  the  said  settle- 
ment, and  be  raised  by  means  of  a  charge  on  the  land  thereby  settled, 
or  the  unsold  part  thereof. — Tax  costs  of  application,  and  direction  to 
raise  and  pay  the  same  in  like  manner  as  above. — Re  Smith's  Settle* 
ment,  Kekewich,  J.,  9  May,  1891,  B.  784 ;  (1891)  3  Oh.  65. 


11.  Enforcing  Contract,  Sfc, — Sect,  31. 

Upon  the  application  of  A.  B.,  the  tenant  for  life  under  the  settle- 
ment created  by  the  will  of  X.,  Let  the  contract,  dated  &c.,  for  sale  of 
&c.  (exchange,  partition,  mortgage,  lease,  or  execution  of  improve- 
ments &c  ),  be  carried  into  effect  (enforced,  varied,  or  rescinded). 

For  form  of  application,  see  D.  C.  F.  1237. 

12.  Order  for  Payment  into  Court  by  Purchaser  qf  Purchase-money  of 
Settled  Landf  Timber^  or  Chattels — Sect.  22. 

XJroN  the  application  of  [a«  in  Form  E.,  sup,  p.  1813],  Let  the 
applicant  be  at  liberty  to  lodge  in  Gourt,  as  direoted  in  the  schedule 
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hereto,  £ — ,  the  purdiaBe-money  of  the  A.  estate  [or  at  the  ease  may 
he],  settled  by  the  said  settlement. 

N.B. — The  ledger  credit  in  the  Lodgment  Schedule  will  be — ''In 
the  matter  of  the  settlement,  dated  &c.  (or  created  by  the  will  of  &c.y 
as  the  case  may  be),  proceeds  of  sale  of  &c.,  and  In  the  matter  of  the 
SetUed  Land  Act,  1882." 

For  form  of  application,  see  D.  C.  F.  1232. 


K0TE8. 

SALES. 

By  r.  8,  any  sale  authorized  or  directed  by  the  Court  under  the  Act  shall 
be  carried  into  effect  out  of  Court,  unless  the  Judge  shall  otherwise  order, 
and  generally  in  such  manner  as  the  Judge  may  direct. 

HAKSION-HOUSE. 

Sect.  Id  of  the  principal  Act  provided  that,  '*  notwithstanding  anything  in 
this  Act,  the  principal  mansion-house  on  any  settled  land,  and  the  demesnes 
thereof,  and  other  land  usually  occupied  therewith,  shall  not  be  sold  or  leased 
by  the  tenant  for  life  without  the  consent  of  the  trustees  of  the  settlement, 
or  an  order  of  the  Court." 

This  section  has  been  repealed  and  re-enacted  with  variations  by  the  Settled 
Land  Act,  1890,  s.  10,  wnich  enacts  as  follows: — '* Notwithstanding  any- 
thing contained  in  the  Act  of  1882,  the  principal  mansion-house  fif  any)  on 
any  settled  land,  and  the  pleasure  grounds  and  nark  and  lanos  (if  any) 
Ui'ually  occupied  therewith,  shall  not  be  sold,  excnanged,  or  leased  by  the 
tenant  for  life  without  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court.  Where  a  house  is  usually  occupied  as  a  fannhouse,  or 
where  the  site  of  any  house,  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith,  ao  not  altogether  exceed  twenty-five 
acres  m  extent,  the  house  is  not  to  be  deemed  a  principal  mansion-house 
within  the  meaning  of  this  section." 

The  Court,  under  this  section,  on  an  application  for  sale  of  a  mansion- 
house,  can  take  a  wider  view  than  in  the  case  of  a  proposed  sale  of  heirlooms ; 
and,  exercising  a  discretion  unfettered  by  rules,  and  treating  the  well-being 
of  settied  land  as  a  paramount  object  of  the  Act,  will  consider  not  only  the 
wishes  and  interests  of  the  tenant  for  life  and  remainderman,  but  all  the 
circumstances,  including  the  interests  of  the  tenants  on  the  estate :  Re  Marq. 
of  Aileebvry's  Settled  Estates,  (1892)  1  Ch.  506,  C.  A. ;  S.  C,  Bruce  v.  Marq. 
of  Aileshury,  (1892)  A.  C.  356,  Form  3,  suj),  p.  1834 ;  and  see  Bichardson  v. 
A  J 1900)  2  Ch.  778. 

Though  a  testator  expressly  directed  that  the  mansion-house  was  to  be 
kept  up  as  a  place  of  residence  for  the  person  for  the  time  being  entitled  to 
the  possession  thereof  under  his  will,  and  that  the  heirlooms  ^ould  at  all 
times  be  kept  in  the  mansion-house,  the  Court  sanctioned  a  sale,  but  with 
directions  as  to  the  disposal  of  the  heirlooms :  Be  BrowrCs  Will,  27  Ch.  D. 
179. 

The  fact  that  the  testator  has  directed  a  sale  after  the  death  of  the  tenant 
for  life  has  weight  with  the  Court  in  ordering  a  sale  against  the  wish  of  the 
trustees:  Re  Wortham*s  Settled  Estates,  75  L.  T.  293. 

Where  the  tenant  for  life  had  mortgaged  his  estate  to  the  full  value,  the 
Court  declined  to  order  the  sale  without  full  information  as  to  the  facts, 
and  the  consent  of  the  mortgagees :  Re  SehrighCs  Settled  Estates,  33  Ch.  D. 
429,  C.  A. 

Semble,  trustees  appointed  during  the  minority  of  the  tenant  for  life  have 
an  unrestricted  power  to  sell  the  mansion-house :  Be  Countess  of  Dudley,  35 
Ch.  D.  338,  343,  per  Chittv,  J. 

The  section  applies  to  the  lease  of  an  easement  over  the  mansion-house, 
park  and  grounds:  Sutherland  v.  S.^  (1893)  3  Ch.  169. 
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HEIBLOOliS. 

By  sect.  37  (1\  **  where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  born,  or  attains  the 
age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for  life 
of  the  land  may  sell  the  chattels  or  any  of  them.  (2)  The  money  arising  by 
the  sale  shall  be  capital  money  arising  under  this  Act,  and  shall  be  paid, 
invested,  or  applied,  and  otherwise  dealt  with  in  like  manner  in  all  respects 
as  by  this  Act  directed  with  respect  to  otiier  capital  money  arising  under  this 
Act,  or  may  be  invested  in  the  purchase  of  other  chattels,  of  the  same  or  any 
other  nature,  which,  when  purchased,  shall  be  settled  and  held  on  the  same 
trusts,  and  shall  devolve  in  the  same  manner,  as  the  .chattels  sold.  (3)  A 
sale  or  purchase  of  chattels  under  this  section  shall  not  be  made  without  an 
order  of  the  Court." 

The  Court  must  be  satisfied  that  the  proposed  sale  is  reasonable  and 
proper,  having  regard  to  the  interests  of  all  persons  entitled,  the  interests  of 
persons  more  remotely  entitled  being  of  less  weight  than  those  of  persons 
nearer  in  succession :  Earl  of  Badnor's  WiU^  45  Ch.  D.  402,  424,  C.  A. ;  and 
see  Be  Beaumont* s  Settled  EatateSy  58  L.  T.  916 ;  and  the  fact  that  the  tenant 
for  life  applying  for  leave  to  sell  is  in  difficulties  through  extravagance  will 
not  be  regarded.  In  the  case  of  a  unique  family  heirloom  of  repute,  senti- 
mental feelings  in  the  family  may  be  regarded :  Be  Hope,  De  Cetto  v.  H.^ 
(1899)  2  Ch.  679,  C.  A.  (The  **  Hope  Diamond  "  case). 

And  by  force  of  sect.  53  the  tenant  for  life  is  in  the  position  of  a  trustee 
with  a  discretionary  power  of  sale,  and  must  have  regard  to  the  interests  of 
other  persons  entitled :  Be  Beaumonfs  Settled  Estates,  sup.  Where  circum- 
stancas  rendered  it  expedient,  the  Court  sanctioned  the  removal  of  some  of 
the  heirlooms  to  another  family  mansion,  and  the  sale  of  the  rest :  Browne  v. 
Collinsy  62  L.  T.  566;  and  see  Be  Bromn's  Will,  27  Ch.  D.  179.  mp. ;  and 
authorized  trustees  to  pay  out  of  the  proceeds  of  sale  of  heirlooms  the 
expenses  of  the  repair  and  renovation  of  other  heirlooms,  consisting  of 
pictures,  settled  by  the  same  will,  and  remaining  unsold :  Be  IValdegrave, 
W.  N.  (99)  240 ;  81  L.  T.  632 ;  Form  9,  p.  1836,  sup. 

A  dignity  or  title  of  honour  which  descends  to  the  heirs  general  or  heirs  of 
the  body  is  within  the  definition  of  **land,"  and  heirlooms  settled  so  as  to 
devolve  with  the  dignity  or  title  may  be  sold  under  this  section :  Be  Bivett^ 
Camac's  Will,  30  Ch.  D.  136;  Be  Earl  of  Aylesford's  Settled  Estate,  32 
Ch.  D.  162. 

It  has  been  held  that  the  devolution  of  the  proceeds  of  the  sale  of  chattels, 
and  of  any  interim  investments  thereof,  follows  the  devolution  which 
originally  belonged  to  the  chattels,  and  the  money  may  be  applied,  under 
sect.  21,  in  paying  off  incumbrances  affecting  the  mheritance  of  the  settled 
land  without  keeping  such  incumbrances  on  foot  for  the  benefit  of  an  infant 
remainderman ;  and  though  the  course  of  devolution  is  thus  changed,  the 
tenant  for  life  cannot  be  prevented  from  directing  any  such  application,  on 
the  ground  of  his  being  a  trustee  of  the  power  under  sect.  63 :  Be  D,  of  Marl' 
borough^ s  Settlement,  D,  of  Marlborough  v.  Marjoribanks,  32  Ch.  D.  1,  C.  A. ; 
see  Form  5,  sitp,  p.  1835 ;  Brwe  v.  Marquis  of  Ailesbury,  (1892)  A.  C.  356, 
365,  H.  L. 

But  the  Act  does  not  empower  a  tenant  for  life  to  sell  any  property  which, 
when  vested  in  a  tenant  in  fee  simple,  would  be  by  law  inalienable ;  Be  Bivett^ 
Carnac's  Will,  30  Ch.  D.  136. 


TIMBER. 

By  sect.  35  (1),  **  where  a  tenant  for  life  is  impeachable  for  waste  in  respect 
of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting,  tiie 
tenant  for  life,  on  obtaining  the  consent  of  the  trustees  of  the  settlement,  or 
an  order  of  the  Court,  may  cut  and  sell  that  timber,  or  any  part  thereof. 
(2)  Three  fourth  parts  of  the  net  ])roceeds  of  the  sale  shall  be  set  aside  as  and 
be  capital  money  arising  under  tms  Act,  and  the  other  fourth  part  shall  go  as 
rents  and  profits." 
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If  the  timber  is  Bold  along  with  the  land,  the  proceeds  must  he  treated  as 
capital  money:  Re  Llewellin,  L,  y.  Williams,  37  Cb.  P.  317;  Be  Smiih*a 
SMed  Udtatei,  (1891)  3  Ch.  65. 


00NTBACT8. 

By  sect.  31  (1),  the  tenant  for  life  is  empowOTed  (i)  to  contract  to  make  any 
sale,  exchange,  partition,  mortgage,  or  charge ;  (ii)  to  vary  or  rescind  the 
contract  as  an  absolute  owner  might ;  (iii)  to  contract  to  make  a  lease,  and 
to  vary  the  terms  in  making  the  lease ;  (iv)  to  accept  surrenders  of  oontxacts 
or  leases,  and  make  new  ones ;  (y)  to  enter  into,  vary,  or  rescind  contracts 
as  to  improvements ;  and  (vi)  generally  for  carr^ang  into  effect  any  of  the 
purposes  of  the  Act.  By  sub-sect.  (2),  contracts  are  binding,  and  enure  to 
the  settled  land  and  the  successors  m  title  of  the  tenant  for  life.  •  By  sub- 
sect.  (3),  **  The  Court  may,  on  the  application  of  the  tenant  for  life,  or  of  any 
such  successor,  or  of  any  person  interested  in  anj  contract,  give  directions 
respecting  the  enforcing,  carrying  into  effect,  varying,  or  rescinding  thereof." 

Upon  a  summons  under  this  sub-section,  nothing  can  be  decided  as  against 
persons  not  parties  to  the  contract :  Be  Aileshnry  Settled  Estates,  W.  N.  (93) 
140  ;  62  L.  J.  Ch.  1012 ;  42  W.  B.  16 ;  69  L.  T.  493. 

By  the  Settled  Land  Act,  1890,  s.  6,  a  tenant  for  life  may  make  any  con- 
veyance which  is  necessary  or  proper  for  giving  effect  to  a  contract  entered 
into  by  a  predecessor  in  title,  and  which  if  made  by  such  predecessor  would 
have  been  valid  as  against  his  successors  in  tiUe. 


UNIVERSITIES  AND  COLLEGES  ESTATES  ACT,  1898. 

By  this  Act  (61  &  62  V.  c.  65),  sect.  1,  for  the  purposes  of  sale,  enfranchise- 
ment, exchange,  partition  and  leasing,  a  university  or  college  is  empowered 
to  exercise  any  of  the  powers  conferred  on  a  tenant  for  life  by  the  Settled 
Land  Acts,  1882  to  1890,  and  for  those  purpofses  the  provisions  of  sects.  3,  4, 
6—10,  12—14,  16,  17.  31,  34,  55  of  the  Act  of  1882,  sect.  4  of  the  Act  of  1884, 
sects.  2  and  3  of  the  Act  of  1889,  and  sects.  5,  8,  9  of  the  Act  of  1890  are 
rendered  applicable  subject  to  certain  modifications  and  to  the  supervision 
of  the  Board  of  Agriculture.  The  Act  contains  provisions  as  to  the  applica- 
tion of  capital  money  (sect.  2),  powers  of  borrowing  for' improvements  (sect.  3), 
and  money  payable  into  Court  or  to  trustees  (sect.  6),  under  the  Act  or  the 
Universities  and  Colleges  Estates  Acts,  1858  to  1880. 


(VI.)  APPLICATION  OF  MONEY  UNDER  THE  ACTS. 

1.  Intcstment — Sect,  22  (3). 

Upon  the  application  of  A.  B.,  the  tenant  for  life  under  the  settle- 
ment created  by  &c.  \or  of  C.  D.  and  E.  F.,  the  trustees  of  the  settle- 
ment &c.],  Let  the  funds  in  Court  representing  the  capital  moneys 
arising  from  the  sale  of  the  lands  comprised  in  the  settlement  created 
by  the  will  of  &c.  be  dealt  with  as  directed  in  the  scbedule  hereto. — 
[Add  Payment  Schedule,  Farm  No,  1  or  2.] 


2.  Application  of  Moixey  paid  for  a  Lease  or  Beversiofi — 

Sect  34. 

Upon  the  application  of  (Foim  A.,  B.,  or  D.,  sup.,  pp.  1812, 1813), 
Let  £ —  being  the  proceeds  of  the  sale  of  a  lease  for  years  [or  life,  or  a 
reversion,  or  other  interest,  describing  tVj  settled  by  the  aboYO-mentioned 
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settlemeiit,  be,  purBuant  to  sect.  34  of  the  aboye-mentioned  Act,  applied 
for  the  benefit  of  the  parties  interested  under  the  said  settlement  in 
manner  following  [specify  the  mode  or  modes  of  application]. 

For  a  case  in  which  it  was  held  that,  upon  payment  of  the  purchase-money 
to  trustees  of  a  settlement,  the  income  of  the  mvestments  would  be  applicable 
for  payment  of  jointure  rent-charges,  see  Re  Marquis  of  AHeshury  and  Lord 
IveagK  (1893)  2  Ch.  345,  358. 

For  form  of  application,  see  D.  C.  F.  1237. 


NOTES. 

CAPITAL  MONEY. 

•*  Capital  money"  arising  under  the  Act  comprises: — (1)  Money  received 
upon  any  sale  or  enfranchisement,  or  for  equality  of  exchange  or  partition  ; 
(2)  Fines  received  on  the  grant  of  leases  under  any  power  conferred  by  the 
Act  of  1882 :  see  S.  L.  A.  1884,  s.  4 ;  (3)  The  proportion  of  rent  imder 
mining  leases  to  be  set  aside  under  sect.  11 ;  (4]  Money  raised  on  mortgage  of 
the  seUled  land  under  sect.  18 ;  (5)  Three-fourths  of  the  net  proceeds  of  the 
sale  of  timber  cut  under  sect.  35,  where  the  tenant  for  life  is  impeachable  for 
waste  in  respect  of  timber ;  (6)  Money  arising  from  the  sale  of  heirlooms 
under  sect.  37 ;  (7)  Money  received  imder  an  option  to  purchase  contained 
in  a  building  lease,  or  agreement  for  a  building  lease,  under  the  Settled  Land 
Act,  1889  ;  and  (8)  Money  which,  under  the  powers  of  sect.  11  of  the  Settled 
Land  Act,  1890,  the  tenant  for  life  raises  on  mortgage  of  the  settled  land  for 
the  purpose  of  discharging  an  incumbrance  on  sucn  land  or  any  part  thereof. 


PAYMENT  OF  CAPITAL  MONEY  INTO  C0T7BT. 

By  r.  10,  any  person  directed  by  the  tenant  for  life  to  pay  into  Court  any 
capital  money  arising  imder  the  Act  may  apply  by  summons  at  Chambers 
for  leave  to  pay  the  money  into  Court. 

By  r.  11,  the  summons  is  to  be  supported  by  an  affidavit  setting  forth : — 

Sn  The  name  and  address  of  the  person  desiring  to  make  the  payment; 
2)  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding  relating 
to  the  money;  (3)  The  amount  of  money  to  be  paid  into  Court,  and  the 
account  to  the  credit  of  which  it  is  to  be  placed ;  (4)  The  name  and  address 
of  Ihe  tenant  for  life  under  the  settlement  by  whose  direction  the  money  is  to 
be  paid  into  Court ;  (5)  The  short  particulars  of  the  transaction  in  respect  of 
which  the  money  is  payable. 

By  r.  12,  the  order  made  upon  the  summons  for  payment  into  Court  may 
contain  directions  for  investment  of  the  money  on  any  securities  authorized 
by  sect.  21,  sub-sect.  1  of  the  Act,  and  for  nayment  of  the  dividends  to  the 
tenant  for  life,  either  forthwith  or  upon  production  of  the  consent  in  writing 
of  the  applicant ;  the  signature  to  such  consent  to  be  verified  by  the  affidavit 
of  a  solr.  But  if  the  transaction  in  respect  of  which  the  money  arises  is  not 
completed  at  the  date  of  payment  into  Court,  the  money  shall  not,  without 
the  consent  of  the  applicant,  be  ordered  to  be  invested  in  any  securities  other 
than  those  upon  which  cash  under  the  control  of  the  Court  may  be  invested. 

By  r.  13,  money  paid  into  Court  under  the  Act  shall  be  paid  to  an  account 
to  be  entitled  in  me  matter  of  the  settlement,  with  a  short  description  of  the 
mode  in  which  the  money  arises  if  it  is  necessary  or  desirable  to  identify  it, 
and  in  the  matter  of  the  Act. 


APPLICATION  OF  CAPITAL  MONEY. 

By  sect.  21,  capital  money  arising  under  the  Act,  subject  to  payment  of 
daims  properly  pavable  thereout,  and  to  application  thereof  for  any  special 
authorized  object  for  which  the  same  Was  raised,  is,  when  received,  to  be 
invested  or  applied  in  one  or  more  of  the  following  modes ;— (1)  In  invest- 
ment on  Government  securities,  or  on  other  securities  on  which  the  trustees 
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of  the  settlement  are  by  the  settlement  or  by  law  (as  to  whidi,  v,  tup,  pp.  1181 
et  sea.)  authorissed  to  invest  trust  money  of  tne  settlement,  or  on  the  security  of 
the  Donds,  mortgages,  or  debentures,  or  in  the  purchase  of  the  debenture  stoidL, 
of  any  railway  company  in  Great  Britain  or  Ireland  incorporated  by  special 
Act  01  Parliament,  and  having  for  ten  years  next  before  uie  date  of  invest- 
ment paid  a  dividend  on  its  orainary  stock  or  shares,  with  power  to  vary  the 
investment  into  or  for  any  other  such  seeurities.  ^2)  In  discharge,  purchase 
or  redemption  of  incumbrances  affecting  the  inheritance  of  the  settfed  land, 
or  other  the  whole  estate  the  subject  of  the  settlement,  or  of  land-tax,  rent- 
charge  in  lieu  of  tithe.  Crown-rent,  chief  rent  or  quit-rent,  charged  on  or 
payable  out  of  the  settled  land.  (3)  In  payment  for  any  improvement 
authorized  by  the  Act:  v.  inf.  p.  1848.  (4)  In  payment  for  equahty  of 
exchange  or  partition  of  settled  land.  (5)  In  purchase  of  the  seignory  of 
any  pad;  of  the  settled  land,  being  freehold  land,  or  in  purchase  of  Ihe  fee 
simple  of  any  part  of  the  settled  land,  being  copyhold  or  customary  land. 
(6)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the  settled 
land,  being  leasehold  land  held  for  years,  or  life,  or  years  determinable  on 
life.  (7)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  ^ears  or  more  unexpired  at  the  lame 
of  purchase,  subject  or  not  to  any  exception  or  reservation  of  or  in  Tespeci  of 
mines  or  minerals  therein,  or  of  or  in  respect  of  rights  or  powers  relative  to 
the  working  of  mines  or  minerals  therein  or  in  other  land.  (8)  In  purchase, 
either  in  fee  simple,  or  for  a  term  of  sixt^r  vears  or  more,  of  mines  and 
minerals  convenient  to  be  held  or  worked  with  the  settled  land,  or  of  any 
easement,  right  or  privilege  convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes.  (9)  In  payment  to  any  person  becoming  abso- 
lutely entitled  or  empowered  t )  give  an  absolute  dis^iarge.  (10)  In  payment 
of  costs,  charges  and  expenses  of  or  incidental  to  the  exercise  of  any  of  the 
powers,  or  the  execution  of  any  of  the  provisions,  of  the  Act.  (11)  In  any 
other  mode  in  which  money  produced  by  the  exercise  of  a  power  of  sale  in 
the  settlement  is  applicable  thereunder.  (12)  In  pa3mient,  if  the  Court 
think  fit,  to  the  trustees  of  the  settlement  for  the  purposes  of  the  Settled 
Land  Acts:  S.  L.  A.  1890,  s.  14. 

Under  this  enactment  the  following  points  are  noteworthy : — 

— The  words  of  the  section  being  "when  received,"  the  Court  cannot 
authorize  the  application  of  capital  moneys  before  they  are  received  in  paying 
for  contemplated  improvements:  Be  MiUarcTa  Settled  Estates^  (1893)  3  Ch. 
116,  C.  A. ;  and  see  Re  Marquis  of  BristoVs  Settled  Estates,  (1893^  3  Ch.  161 ; 
Bound  V.  Turner f  W.  N.  (89)  38 ;  60  L.  T.  379 ;  nor  char^  purcnase-money, 
under  a  contract  to  be  completed  in  futuroy  with  the  mterim  expense  of 
stocking  and  working  a  farm :  Bound  v.  Turner,  60  L.  T.  379 ;  W.  N.  (89) 
38. 

—Suh'Sed,  2:  The  words  "incumbrances  affecting  the  inheritance  of 
settled  land"  refer  to  ordinary  charges,  such  as  mortgages,  portions,  or 
debts  secured  by  mortgage  of  a  long  term  of  years :  Be  Frewen,  F,  v.  James, 
38  Ch.  D.  383;  an  annuity  charged  upon  tithes:  Be  Esdaile,  54  L.  T. 
637 ;  W.  N.  (86)  47 ;  but  terminaole  rent-charges  for  land  drainage  and 
improvement  under  the  Land  Improvement  Act,  1864,  were  not  capable  of 
redemption  within  the  sub-section :  Be  KnatchhuWs  Settled  Estates,  27  Ch.  D. 
969 ;  29  Ch.  D.  588,  C.  A. ;  Be  D,  of  Leinster's  Estate,  23  L.  R.  Ir.  152 ;  Be 
Howard's  Setthd  Estates,  {1S92)  2  Ch.  233;  though  they  might  be  purchased 
as  investments,  the  liability  of  the  tenant  for  me  remaining :  Be  Knatch- 
hull.  Be  Hoioard,  sup, 

— But  now,  under  the  Settled  Land  Act,  1887,  s.  1,  capital  money  may  be 
applied  in  redeeming  or  otherwise  providing  for  the  payment  of  rent-charges 
granted  for  paying  off  moneys  advanced  for  improvements  of  the  kmd 
authorized  by  the  Act  of   1882;   and  not  merely  the  impaid  balance  of 

Principal,  but  also  a  proper  sum  as  compensation  for  loss  of  interest:  Be 
fOrd  EgmonVs  Settled  Estates,  45  Ch.  D.  395,  C.  A.  j  overruling  Be  Lord 
Sudelei/s  Settled  Estates,  37  Ch.  D.  123 ;  and  notwithstandinff  that  the 
improved  lands  have  been  sold,  and  the  rent-charges  shifted  to  omer  parts  of 
the  settled  estate :  Be  Hotoard,  sup, ;  but  this  enactment  is  not  retrospective, 
and  therefore  a  tenant  for  life  is  not  entitled  to  be  recouped  the  instalments 
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of  rent-charges  paid  before  it  came  into  operation ;  BeeuSy  as  regards  those 
falling  due  after  the  passing  of  it :  8,  C,  ;  Re  DalisorCB  Settled  Estates,  (1892) 
3  Ch.  522 ;  Be  MarquU  of  BriatoVa  Settled  Estatea,  aup, ;  and  it  does  not 
extend  to  money  paid  to  redeem  future  annual  instalments  of  tithe  rent- 
charge  under  sect.  7  of  the  Irish  Church  Act  Amendment  Act,  1872  (35  & 
36  V.  c.  13) :  Be  D,  of  Leinater^a  Estate ,  sup,;  nor  in  repayment  of  a  sum  paid 
by  the  tenant  for  life,  in  order  to  obtain  a  reduction  of  mterest,  to  the  holders 
of  the  rent-charge  as  an  inducement  to  them  to  transfer  it:  Be  Verney^s 
Settled  Estates,  (1898)  1  Oh.  508;  and  in  the  exercise  of  its  discretion  under 
the  section  the  Court  declined  to  allow  capital  money  to  be  applied  in 
redeeming  terminable  charges  on  glebe  land  of  a  benefice  to  the  detriment 
of  the  owners  of  the  advowson:  Exp,  Vicar  of  Castle  Bytham,  (1895)  1  Ch. 
348 ;  and  as,  under  sect.  1  of  the  Settled  Land  Act,  1887,  moneys  expended 
in  redeeming  the  rent-charges  there  mentioned  are  only  to  be  "deemed" 
to  be  appUed  in  payment  for  improyements,  and  are  not  payments  for  im- 
provements in  fact,  sect.  15  of  the  Act  of  1890  (r.  inf.  p.  1848)  does  not  give 
any  further  power  to  the  Court:  Be  Daliaon^a  Settled  Eatatea,  aup,;  Be 
Marquia  of  BristoVa  Settled  Estates,  sup, 

— ^And  the  sub-section  extends  to  incumbrances  affecting  a  part  only  of 
the  settled  land :  Be  Chaytor*s  Settled  Estates  Act,  25  Ch.  D.  651 ;  and  capital 
money  arising  from  the  part  so  charged  can  be  applied  for  improvement  of 
another  part :  Be  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84. 

— Sub-sect,  9 :  Trustees  appointed  under  sect.  38  are  not  persons  abso- 
lutely entitled  within  the  suo-section :  Cookes  v.  C,  34  Ch.  D.  498 ;  nor  is  a 
tenant  for  life  who  has  power  to  sell  and  cut  the  timber,  and  apply  the. 
proceeds  to  his  own  use,  if  he  sells  it  as  standing  timber  along  with  the  estate : 
Me  Llewellin,  L.  v.  Williams,  37  Ch.  D.  317 ;  and  as  to  the  effect  of  the  sub- 
section in  enabling  the  Court  to  direct  payment  out  of  Court  to  trustees  of 
the  purchase-money  for  settled  lands  under  the  Lands  Clauses  Act,  1845,  see 
Be  Smith,  Exp,  L,  &  N,  W,  By,  Co,  and  Midland  By.  Co,,  40  Ch.  D.  386, 
C.  A.;  Be  IIarrop*s  Trusts,  24  Ch.  D.  717;  Be  WHght*s  Trusts,  24  Ch.  D. 
662 ;  Be  D.  Butland's  Settlement,  31  W.  B.  947 ;  Be  Bathmine  Drainage  Act, 
15  L.  B.  Ir.  576;  Be  Wootton's  Estate,  W.  N.  (90)  158;  Be  Simpson,  Be 
Whitchurch,  (1897)  1  Ch.  256,  C.  A. ;  Be  Belfast  Improvement  Acta,  Exp,  B?\d, 
(1898)  2  I.  B.  1 ;  and  see  S.  L.  A.  1890,  s.  14. 

— Suh-aed,  10:  The  words  "of  or  incidental  to"  have  been  liberally  con- 
strued :  Be  Llewellin,  sup. ;  Cardigan  v.  Curzon-Howe,  41  Ch.  D.  375,  0.  A. ; 
80  as  to  include  costs  of  the  tenant  for  life  of  successfully  defending  an  action 
to  restrain  him  from  exercising  his  powers :  S.  C, ;  costs  of  an  attempted 
sale,  where  the  tenant  for  life  acted  nonestly  and  with  due  diligence :  Be 
Smith's  Settled  Estates,  (1891)  3  Ch.  65 ;  Form  10,  sup.  p.  1837 ;  costs  as 
between  solr  and  client  of  the  surveyor  of  the  tenant  lor  life  in  reference  to 
schemes  of  improvement :  Be  L,  Stamford's  Estates,  43  Ch.  D.  84 ;  but  costs 
of  obtaining  tne  concurrence  of  mortgagees  of  the  life  estate  ought  not,  in 
general,  to  be  paid  out  of  capital  money :  Cardigan  v.  Curzon-Howe,  sup. 

By  the  Settled  Land  Act,  1890,  s.  11,  where  money  is  required  for  dis- 
cha^^g  an  incumbrance  (not  being  an  annual  simi  payable  only  during  a 
life  or  lives,  or  during  a  term  of  years  absolute  or  determinable)  on  the  settled 
land  or  part  thereof  the  tenant  for  life  may  raise  the  money  and  costs  on 
mortgage  of  the  settled  land  or  any  part  thereof. 


INVESTMENT. 

By  sect.  22  (1),  "capital  money  arising  under  the  Act  shall,  in  order  to 
its  being  invested  or  applied  as  aforesaid,  be  paid  either  to  the  trustees  of  the 
settlement  or  into  Court,  at  the  option  of  tiie  tenant  for  life,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under  the  direction  of  the  Court,  as 
the  case  may  be,  accordingly.  (2)  The  investment  or  other  application  by  the 
trustees  shall  be  made  according  to  the  direction  of  the  tenant  for  life,  and 
in  default  thereof,  according  to  the  discretion  of  the  trustees,  but  in  the  last- 
mentioned  case  subject  to  any  consent  required  or  direction  given  by  the. 
settlement  with  respect  to  the  mvestment  or  other  application  b^r  the  trustees 
of  trust  money  of  uie  settlement ;  and  any  investment  is  to  be  in  the  names* 
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or  under  the  control  of  the  trustees.  (3)  The  inyestment  or  other  applicatian 
under  Ihe  direction  of  the  Court  shall  be  made  on  the  application  of  the 
tenant  for  life,  or  of  the  trustees.  (4)  Any  investment  or  otner  application 
shall  not,  during  the  life  of  the  tenant  for  life,  be  altered  without  nis  con- 
sent.*' (b)  Capital  money  arising  under  the  Act,  and  the  securities  on  which 
an  inyesiment  thereof  is  made,  are  for  all  piirposes  of  disposition,  transmis- 
sion, and  devolution  to  be  considered  as  land,  and  to  be.  held  and  go 
accordingly.  (6)  The  income  of  the  securities  is  to  be  paid  or  applied  as  l£e 
income  of  the  land,  if  not  disposed  of,  would  have  been  payable  or  applicable 
under  the  settlement.  (7)  The  securities  may  be  converted  into  money,  which 
is  to  be  capital  money  arising  under  the  Act. 

The  exercise  in  good  faith  of  the  power  of  direction  as  to  investment  given 
to  the  tenant  for  life  by  sect.  22,  sub-sect.  2,  cannot  be  controlled  by  the 
trustees  or  by  the  Court :  Re  L,  Coleridge's  Settlement,  (1895)  2  Ch.  704 ;  and 
see  Be  Oee,  64  L.  J.  Ch.  606 ;  W.  N.  (95)  90 ;  but  in  order  that  the  tenant 
for  life  may  exercise  his  option  of  directing  the  payment  of  purchase-money 
into  Court,  it  is  necessajnr  that  there  should  be  trustees  for  the  purposes  of 
the  Act  in  existence :  fatten  v.  EusseU,  38  Ch.  D.  334,  345 ;  Jie  Fisher  and 
Orazebrook,  {1898)  2  Ch.  660  (but  not  as  against  a  purchaser,  who  pays  his 
money  into  Court,  not  knowing  that  there  are  no  trustees  in  existence :  Be 
Fisher  and  Chrazehrooky  sup,) ;  and  the  option  is  exorcised  by  the  tenant  for 
life  consenting  to  the  payment  of  the  purchase-money  into  Court :  Cookes  v. 
Cookes,  34  Ch.  D.  498. 

The  object  of  sub-sect.  5  is  to  indicate  the  nature  of  the  money  while  it 
remains  in  the  hands  of  the  trustees  uninvested :  Be  Freme,  (1894)  1  Ch.  1,  9 ; 
and  see  Be  Z>.  of  Marlborough,  (1897)  1  Ch.  712,  718. 

The  Court  refused  to  allow  money  arising  under  the  Act  to  be  sent  out  to 
exors  in  America  for  investment :  Be  Lloyd,  Edwards  y.  X.,  54  L.  T.  643 ; 
W.  N.  (86)  37. 

Money  arising  otherwise  than  under  the  Act.'] — By  the  Settled  Land  Act,  1882, 
8.  32,  where  under  an  Act  incorporating  or  applying,  wholly  or  in  part,  the 
Lands  Clauses  Consolidation  Acts,  or  under  the  ^ttled  Estates  Act,  1877,  or 
under  any  other  Act,  public,  local,  personal  or  private,  money  is  at  the  com- 
mencement of  the  Act  of  1882  in  Court,  or  is  afterwards  paid  into  Court,  and 
is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  a  settle- 
ment, then,  in  addition  to  any  mode  of  dealing  therewith  authorized  by  the 
Act  under  which  the  money  is  in  Court,  that  money  may  be  invested  or 
applied  as  capital  money  arising  under  the  Settled  Land  Act. 

Bj  sect.  33,  **  where,  under  a  settlement,  money  is  in  the  hands  of  trustees, 
and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  this  Act,  they  may,  at  the  option  of  the  tenant 
for  life,  invest  or  apply  the  same  as  capital  money  arising  under  this  Act." 

The  expression  ** money  liable  to  be  laid  out  in  land"  in  these  sections 
includes  personal  property  held  by  trustees  with  power  to  invest  in  land : 
Be  Soltau,  (1898)  2  Ch.  629 ;  and  money  which  trustees  are  empowered  to 
invest,  at  the  request  of  the  tenant  for  life,  in  the  purchase  of  particular 
land:  Be  Hill,  JL  v.  Fihher,  (1896)  1  Ch.  962. 

Under  sect.  32,  purchase-money  of  charity  land  paid  into  Court,  under  the 
Lands  Clauses  Act,  has  been  invested  in  debenture  stock :  Be  Byron^s  Charity, 
23  Ch.  D.  171 ;  and  costs  of  such  investment  were  payable  by  the  Commis- 
sioners of  Sewers,  though  their  special  Act  did  not  authorize  investments  in 
debenture  stock :  Be  Hanhury,  52  L.  J.  Ch.  687 ;  31  W.  B.  784 ;  and  where 
purchase-money  of  glebe  lands  is  paid  into  Court  under  the  Lands  Clauses 
Act,  the  Court  nas  jurisdiction  to  authorize  in  a  fit  case  the  application  of 
the  money  in  the  reaemption  of  terminable  rent-charges  on  the  glebe  created 
under  the  Land  Lnprovement  Act,  1864 :  Exp,  Vicar  of  Castle  Bytham,  (1895) 
1  Ch.  348. 

Sect.  33  has  been  held  applicable,  notwithstanding  the  definition  of 
"  settlement"  in  sect.  2  {v,  sup,  p.  1813),  where  money  was  bequeathed  in 
trust  to  lay  it  out  in  the  purchase  of  real  estate  to  be  settled  in  strict  settle- 
ment, wim  a  direction  that,  until  the  purchase,  it  should  be  invested  in 
'*  government  or  real  securities,  but  not  m  any  other  mode  of  investment:" 
Be  Mackenzie's  Trusts,  23  Ch.  D.  750;  and  so  where  proceeds  of  sale  of  a 
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settled  estate  under  the  Settled  Estates  Act,  1877,  were  invested  inUrim  in 
Consols :  Re  Tennant,  40  Cli.  D.  594  ;  and  see  Re  Tesaeyman,  W.  N.  (97)  168; 
Re  Mundy*8  Settled  Estates,  inf. ;  and  where  ezors,  under  a  will  devising 
land  to  uses  of  a  settlement,  were  directed  to  lay  out  money  in  the  purchase 
of  land  to  be  limited  to  the  same  uses:  Re  Mundy*s  Settled  Estates,  {l^Ql) 
1  Ch.  399,  C.  A.  -  so  also  where,  under  a  will  not  providing  for  interim  invest- 
ments, such  an  mveetment  was  required  until  a  purchase  of  real  estate  could 
be  i)rudentlymade :  ReMaberley,  M,  v.  Jlf.,  33  Oh.  D.  455 ;  secus,  where  money 
arising  from  personal  estate  bequeathed  on  trust  for  conversion  and  invest- 
ment m  the  purchase  of  lands  was  in  Court  in  an  admon  action:  Burke  y. 
Gore,  13  L.  B.  Ir.  367. 

Money  arising  from  sale  of  land  inalienably  entailed  was  ordered  to  be 
paid  to  trustees  appointed  under  sect.  38 :  Re  Bolton,  52  L.  T.  728 ;  W.  N. 
(85)  90. 

MONET  ABISINQ  FROM  LIMITED  INTEBB8T. 

By  sect.  34,  "  where  capital  money  arising  under  this  Act  is  purchase- 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  vears  determmable  on 
life,  or  in  respect  of  any  other  estate  or  interest  in  land  less  than  the  fee 
simple,  or  in  respect  of  a  reversion  dependent  on  any  such  lease,  estate,  or 
interest,  the  trustees  of  the  settlement  or  the  Court,  as  the  case  may  be,  and 
in  the  case  of  the  Court  on  the  application  of  any  person  interestea  in  that 
money,  may,  notwithstanding  anything  in  this  Act,  require  and  cause  the 
same  to  be  laid  out,  invested,  accumulated,  and  paid  in  such  manner  as,  in 
the  jud^ent  of  the  trustees  or  of  the  Court,  as  the  case  may  be,  will  give  to 
the  parties  interested  in  that  money  the  like  benefit  therefrom  as  they  might 
lawfuUv  have  had  from  the  lease,  estate,  interest,  or  reversion  in  respect 
whereoi  the  money  was  paid,  or  as  near  thereto  as  may  be.'* 

The  section  corresponds  with  sect.  74  of  the  Lands  Clauses  Act  (v.  in/. 
Chap.  LIU.),  and  its  construction  will  be  regulated  by  the  decisions  under 
that  Act :  CoUrell  v.  C.»  28  Ch.  D.  628. 


(vn.)  IMPBOTEMKNTS  AND  MANAQEMENT. 

1.  Scheme  far  Improvement — Appointment  of  Surveyor — Application 

of  Capital  Money — Sect,  26. 

Upon  the  application  of  A.  B.,  the  tenant  for  life  under  the  settle- 
ment created  by  the  will  of  X.,  Let  the  scheme  submitted  by  the  said 
A.  B.  for  the  application  of  the  capital  moneys  arising  &o.,  in  or 
towards  payment  of  the  improvement  in  the  said  scheme  mentioned, 
be  approved ;  And  Let  E.  F.,  of  Sec,,  be  appointed  to  certify  when  the 
said  improvement  shall  have  been  effected ;  And  Let,  upon  the  com- 
pletion of  the  said  improvement  being  certified  as  aforesaid,  the  funds 
in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — [^Add  Pay- 
ment Schedule,  Form  51,  Yol.  I.] 

For  forms  of  application,  see  D.  C.  F.  1235,  1236. 

2.  Adopting  Scheme  for  Improvements  under  Sect,  26  to  be  paid  for  out 
of  Compensation  Money  for  Land  taken  by  a  Railway  Company, 

TJpoK  the  application  of  H.,  the  tenant  for  life  of  the  estates 
settled  by  the  will  of  W.,  and  upon  hearing  the  solrs  for  the  appli- 
cant and  for  the  L.  &  N.  W.  Bail.  Oo.,  and  upon  reading  &o.,  Let 
the  scheme,  left  at  the  Ohambers  of  the  Judge  on  fto.,  pursuant  to 
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the  Settled  Land  Act,  1882,  for  the  execution  of  improvements  on  the 
detached  portion  of  the  L.  estate,  subject  to  the  trusts  of  the  said  will, 
be  carried  into  effect ;  And  Let  0.,  of  ^.,  builder  and  surFoyor,  be 
appointed  suirejor  for  the  purposes  of  sect.  26,  sub-sect.  2,  of  the  said 
Act ;  And  Let  the  funds  in  Gourt  be  dealt  with  as  directed  in  the 
schedule  hereto,  and  the  proceeds  of  sale,  in  the  schedule  directed  to 
be  paid  to  such  person  or  persons  as  shall  be  named  in  the  chief 
clerk's  certificate  as  entitled  to  receire  the  same,  be  so  paid;  the 
applicant,  by  his  solr,  undertaking  to  make  up  the  sum  necessary  to 
complete  the  improvements  beyond  the  proceeds  of  the  fund  in  Gourt 
— Costs  according  to  Act. — Schedule  directing  sale  from  time  to  time 
of  sufficient  Consols  in  Court  to  raise  "  what  shall  be  certified  to  be 
necessaxy  to  be  raised  during  the  progress  of  the  improvements  to  be 
paid  in  respect  of  the  amount  actually  laid  out  or  expended  on  sudi 
works  not  less  on  each  occasion  than  £100,"  and  on  completion  of 
works  to  sell  the  residue  of  the  Consols  and  pay  amounts  raised  to 
«  such  person  or  persons  as  shall  be  certified  to  be  entitled  to  receive 
the  same." — Re  HiU^  Pearson,  J.,  at  Chambers,  15  March,  1886, 
A.  889. 

3.  Leave  to  apply  CapiUU  Money  in  Improvements — Sect*  26, 

sub-sect.  (2)  (iii). 

Upon  the  application  of  [as  in  Forms  A.  or  B.,  sup.  p.  1812);  Let 
C.  D.  and  E.  F.,  the  trustees  of  the  above-mentioned  settlement  for 
the  purposes  of  the  above-mentioned  Act,  be  at  liberty  to  apply  £ — 
out  of  the  capital  money  arising  imder  the  said  Act  in  their  lufiids, 
subject  to  the  said  settlement,  in  payment  for  [describe  the  work  or 
operaiionlf  being  [part  of]  an  improvement  executed  upon  the  lands 
subject  to  the  said  settlement  pursuant  to  a  scheme  approved  by  the 
said  C.  D.  and  E.  F.  under  the  said  Act. 

For  form  of  application,  see  D.  C.  F.  1236. 

4.  Adopting  Scheme  for  Improvements  to  be  paid  for  out  of  Capital 
Money  upon  the  Certificate  of  an-  Architect j  to  be  approved  at 
Chambers—Sects.  26  and  63. 

On  adjourned  summons. — Approve  of  the  scheme  left  at  the  Cham- 
bers of  the  Judge  for  improvements  on  the  estates  settled  by  the  two 
indentures  dated  &c.,  so  far  as  regards  the  items  numbered  1,  2, 
8,  and  5 ;  And  Let  the  said  F.,  C,  and  W.,  and  the  survivors  and 
survivor  of  them,  be  at  liberty  to  exercise  the  powers  conferred  by  the 
Settled  Land  Act,  1882,  and  to  execute  the  said  improvements;  And 
the  specification  and  contracts  for  the  works  comprised  in  the  items 
hereby  approved  are  to  be  settled  at  Chambers;  And  Let  the  said 
F.,  C,  and  W.,  the  trustees  of  the  said  settlement  for  the  purposes  of 
the  said  Act,  be  at  liberty  to  apply  capital  money  in  their  hands, 
subject  to  the  said  settlement,  in  payment  for  the  said  improvements 
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upon  the  certificate  of  an  architect  to  be  approved  by  the  Judge  in 
Chambers. — Direction  for  taxation  of  costs  and  payment  out  of  capital. 
— Backhouse  v.  Ecrayd,  Kay,  J.,  20  April,  1886,  A.  602. 


6.  Approval  of  Proceedings  for  Protection  of  Land  be/ore  House 

of  Lords — Sect.  36. 

The  application  of  A.  B.  &c.,  adjourned  &o. ;  Let  the  proceedings 
taken  by  the  applicant  before  the  House  of  Lords  and  the  Committee 
of  Privileges  of  the  said  House  for  establishing  his  claim  to  the 
Earldom  of  Aylesford  be,  pursuant  to  the  d6th  section  of  the  Settled 
Land  Act,  1882,  approved  as  proceedings  taken  for  the  protection  of 
the  settled  land  which  under  the  said  settlement  stands  settled  in  such 
manner  as  to  devolve  with  the  said  earldom. — Tax  and  raise  the  said 
costs.-— iZtf  Earl  of  AylesforcPs  Settled  Estates,  Bacon,  V.-C,  20  Feb. 
1886,  A.  340 ;  82  Oh.  D.  162. 


6.  Application  of  Capital  Money — Improvements — Mansion  Houses- 
Alterations  and  Additions  with  a  view  to  Letting — Settled  Land 
Act,  1882,  s.  25  ;  SeUled  Land  Act,  1890,  s.  13  (ii). 

The  application  by  originating  summons,  dated  &o.,  of  H.  B.  G., 
the  tenant  for  life  imder  the  above-mentioned  settlement,  which  upon 
hearing  &c.,  was  adjourned  to  be  heard  in  Court  &c. ;  And  it  appearing 
that  the  yearly  rent-charge  of  (£120 :  16«.  lO^^.)  in  the  summons  men- 
tioned was  created  in  pursuance  of  the  Limited  Owners'  Besidences 
Act,  1870,  and  the  Limited  Owners' Besidences  Act  (1870)  Amendment 
Act,  1871,  with  the  object  of  paying  off  moneys  advanced  for  the 
purpose  of  defraying  the  expenses  of  improvements  at  K —  Hall 
mentioned  in  the  First  Schedule  hereto ;  And  this  Court  being  of 
opinion  that  the  improvements  mentioned  in  the  First  Part  of  the  said 
First  Schedule  are,  and  that  the  improvements  mentioned  in  the  Second 
Part  of  the  same  schedule  are  not,  of  a  kind  authorized  by  the  Settled 
Land  Acts,  1882  to  1890  ;  And  being  further  of  opinion  that  the  said 
rent-charge  ought  to  be  apportioned  rateably  between  the  authorized 
and  the  imauthorized  improvements,  and  that  only  such  part  as  is 
attributable  to  the  improvements  so  authorized  as  aforesaid  is  properly 
redeemable  out  of  capital  moneys  subject  to  the  tr:uBts  of  the  said  settle- 
ment ;  Let  the  said  C.  E.  T.  and  F.  P.  [jthe  trustees  of  the  said  settle- 
ment for  the  purposes  of  the  Settled  Land  Acts']  be  at  liberty  as  from 
the  (1st  March,  1893)  [jthe  day  on  which  the  said  summons  was  issued] 
to  redeem  the  following  apportioned  part  of  the  said  rent-charge, 
namely  (£75  :  Ms.  Id.)  per  ann.  out  of  the  total  of  (£120  16«.  \0d.) 
per  ann.  by  merging  such  apportioned  part  in  the  lands  out  of  which 
it  issues,  or  by  otherwise  releasing  such  lands  from  the  payment 
thereof,  and  by  releasing  the  said  H.  B.  G.  from  a  corresponding  pro- 
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portion  of  any  instalments  of  the  said  rent-cliarge  which  fell  due  npon 
the  (1st  March,  1898)  and  still  remain  unpaid;  And  Let  the  said 
0.  E.  T.  and  F.  P.  be  at  liberty  to  apply  (£391 :  13«.  Ud,\  part  of  the 
capital  moneys  in  their  hands,  and  subject  to  the  trusts  of  the  said 
settlement,  in  paying  for  the  improvements  at  B —  Old  Hall,  men- 
tioned in  the  Second  Schedule  hereto. — Costs  of  all  parties  to  be  taxed 
as  between  solr  and  client,  and  paid  out  of  the  capital  moneys  in  the 
trustees'  hands,  subject  to  the  trusts  of  the  settlement. 

First  Schedulb. 

Improvements  at  K —  HaU. 

I^BSi  Past. 
New  roof  to  mansion —  £     «•   if.     £    «.    d. 

MeflBTS.  B.  and  Oo.'s  original  estimate 704  14    0 

Extras  and  hanlage  referred  to  in  the  affidavit  c^  &o..      69  17    6 

774  11     6 

CSiange  in  main  entranoe  and  other  internal  alterations 298  18    9 

Proportion  of  arohiteot's  oommission  and  expenses,  and  of  costs  of 

obtaining  order  of  Board  of  Agriooltnie    • 83  12  10 

Total £1,156  18    1 

Sboohd  Past. 

Heating  apparatus  394    0  0 

Paving  stable  yard  md  sundry  works 148  14  1 

Work  and  improvements  at  stables 100    0  0 

Proportion  of  arohiteot*s  oommiBsion  and  expenses,  and  of  costs  of 

obtaining  order  of  Board  of  Agrioultuxe    50    1  9 

Total    £692  15  10 

SSOOND  SoHEDXrUL 

Improvemente  at  B —  Old  Hall, 

Kew  drainage  and  plumber's  sanitary  arrangements  and  water  supply 

in  connection 205    0    0 

Laying  on  water  to  the  site  from  L— 186  18  11 


Total £391  13  11 


—Be  OaekeU,  Ohitty,  J.,  18  Jan.,  1894,  A.  85 ;  (1894)  1  Gh.  485. 


NOTES. 
IMFBOYEMSNTS. 


Sect  25  enumerates  at  length  the  yaiious  improvements  authorized  by  the 
Act ;  and  the  Settled  Land  Act,  1890,  s.  13  (which  is  to  be  construed  strictly : 
B^BeDe  Tesaier's  Settled  Estates,  (1893)  1  Ch.  153),  extends  the  enumeration 
contained  in  sect.  25. 

By  the  Tenants'  Compensation  Act,  1890  (53  &  54  Y.  c.  57),  charges  of  the 
kind  last  mentioned  are  to  be  land  charges  within  the  meaning  of  the 
Land  Charges  Begistration  and  Searches  Act,  1888  (51  &  52  Y.  c  51),  and 
registered  accordingly. 

i)y  sect.  30,  the  enumeration  of  improvements  contained  in  sect.  9  of  the 
Lnprovement  of  Land  Act,  1864  (27  &  28  Y.  c.  114),  is  extended  so  as  to 
comprise,  subject  and  according  to  the  provisions  oi  that  Act,  as 
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futore  applications  to  the  Land  Comnm  (now  the  Board  of  Afiricaltore,  see 
52  &  53  Y.  0.  30,  8.  2),  all  improvements  authorized  by  the  Setued  Land  Act. 

As  to  sect.  9  of  27  &  28  Y.  c.  114,  see  i2e  Newton's  Settled  Estates,  W.  N.  (90) 
24,  where  Cotton,  L.  J.,  dissented  from  the  opinion  expressed  by  Kay,  J., 
that  that  section  was  more  extensive  than  sect.  25  of  the  Settled  Land  Act ; 
and  that  re-roofing  may,  according  to  circumstances,  come  under  the  head 
of  repairs  or  permanent  improvements,  see  8,  C. ;  as  to  additional  works  for 
the  permanent  working  of  mines,  see  lie  Mundjfs  Settled  Estates,  (1891)  1  Ch. 
399,  C.  A. ;  and  as  to  the  formation  of  silos,  under  46  &  47  Y.  o.  61, 
Be  Broadwater  Estate,  54  L,  J.  Ch.  1104;  33  W.  B.  738;  and  for  improve- 
ments which  would  have  been  authorized  without  the  Act,  Be  Houghton 
Estate,  30  Ch.  D.  102. 

Under  sect.  13  of  the  Settled  Land  Act,  1890,  there  must  be  a  present  inten- 
tion to  let,  as  distinguished  from  an  intention  to  occupy,  before  expenditure 
of  capital  money  in  **  additions  to  or  alterations  in  buildings  will  be 
authorized:  Stanford  y.  Boberts,  (1901)  1  Ch.  440.  The  ** rebuilding" 
mentioned  in  sub-sect.  iv.  will  not  include  structural  repairs,  however 
extensive :  Be  De  Tessier's  Settled  Estates,  sup. ;  nor  extend  to  alterations 
for  the  purpose  of  mere  ornamentation,  or  to  suit  the  private  taste  and 
convenience  of  the  tenant  for  life :  Be  Lord  Gerard's  Settled  Estates,  (1893) 
3  Ch.  252,  C.  A. ;  explaining  Be  Houghton  Estate,  sup, ;  Be  Lishume*s  S,  E,, 
W.  N.  (01)  91  (stabling) ;  and  see  Lewin,  649,  n. ;  but  will  include  alteration, 
reconstsruction,  and  emargement  of  a  mansion-house  where  part  of  the  house 
is  unaltered  and  Hie  walls  of  another  part  are  utilised :  Be  Walker^s  Settled 
Estates,  (1894)  1  Ch.  189 ;  or  improvea  flooring  to  keep  dry  rot  out  of  the 
basement  of  a  large  house  let  on  in  offices :  Stanford  v.  Boberts,  sup,^  and 
reasonableness  and  propriety  are  to  be  tested  by  what  a  prudent  owner 
would  do :  S,  C.  Li  calculating  the  **  annual  rental "  for  the  purpose  of  the 
concluding  proviso,  income  derived  from  capital  monev  invested  should  be 
included :  Be  De  Tessier*s  Settled  Estates,  sup, ;  and  the  amount  of  a  rent 
usually  paid  for  a  farm  for  the  moment  imoccupied,  but  not  anything  in 
respect  of  anv  part  of  the  land  in  the  occupation  of  the  tenant  for  Hfe :  Be 
Walker's  Settled  Estates,  sup. 

An  agreement  by  a  limited  owner  to  sell  land  to  a  waterworks  co.,  in  con- 
sideration of  fully  paid-up  shares  in  the  co.,  for  the  purposes  of  developing  a 
building  estate,  and  to  provide  part  of  the  working  capital,  was  held  to  £dl 
within  ss.  25  (xiii),  27 :  Be  Orwell  Park  Estate,  W.  N.  (94)  135. 

The  cost  of  reconstructing  the  drainage  of  leasehold  houses,  forming  part 
of  a  residuary  estate  bequeathed  to  trustees  upon  trust  for  tenant  for  life  and 
remaindermen,  was  payable  out  of  capital  money,  as  an  improvement,  not- 
withstanding a  direction  in  the  will  that,  pending  sale,  t^e  ground  rents, 
after  payment  of  *'  all  incidental  expenses  and  outgoings,*'  were  to  be  paid 
to  the  tenant  for  life:  Be  Thomas,  Weatherall  v.  T,,  (1900)  1  Ch.  319;  and 
that  proceeds  of  sale  of  an  estate  in  Lreland  may  be  appliea  in  payment  for 
improvement  of  an  estate  in  England  comprised  in  the  same  settlement,  see 
Be  Eyre  Coote,  C.  v.  Cadogan,  W,  N.  (99)  222. 

By  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Y.  c.  61),  s.  29, 
capital  money  under  the  Act  of  1882  may  be  applied  in  payment  of  moneys 
expended,  and  costs  incurred,  by  a  landlord  under  that  Act  in  the  execution 
of  any  improvement  mentioned  in  the  first  or  second  parts  of  the  schedule 
thereto,  as  for  an  improvement  authorized  by  the  Settled  Land  Act;  and 
such  money  may  also  be  applied  in  discharge  of  any  charge  created  on  a 
holdine  under  the  Act  in  respect  of  any  sucn  improvement  as  aforesaid,  as 
in  discnarge  of  an  incumbrance  authorized  bv  the  Settled  Land  Act  to  be 
discharged  out  of  such  capital  money.  Glass-houses  erected  on  a  farm  for 
the  growth  of  garden  produce  are  improvements  within  this  Act :  Meux  v. 
Cohky,  (1892)  2  Ch.  253. 

SCHEME. 

By  sect.  26,  sub-sect.  1,  where  the  tenant  for  life  is  desirous  that  capital 
money  arising  under  the  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorized  by  the  Act,  he  may  submit  for  approval  to  the 
tncstees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require,  a  scheme 
for  the  execution  of  the  improvement,  showing  the  proposed  expenditure 
thereon. 

By  sab-sect.  (2),  where  the  capital  money  to  be  expended  is  in  the  hands 
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of  trustees,  then,  after  a  scheme  is  approved  by  them,  the  tmstees  may  apply 
that  money  in  or  towards  payment  for  the  vhole  or  part  of  any  work  or 
operation  oomprised  in  the  improvement,  on  (1)  a  certificate,  formerly  of 
the  Land  Oommrs,  and  now  of  the  Board  of  Agriculture  (see  52  &  53  Y.  c. 
80,  s.  2),  certifying  that  the  work  or  operation,  or  some  specified  part  thereof, 
has  been  properly  executed,  and  what  amount  is  properly  payable  by  the 
trustees  in  respect  thereof,  which  oertificate  is  to  be  oondusiye  in  favour  of 
the  trustees,  as  an  authority  and  discharge  for  any  payment  made  by  them 
in  pursuance  thereof;  or  on  (2)  a  like  certificate  of  a  competent  engineer,  or 
able  practical  surveyor,  nominated  by  the  trustees  and  approved  by  lue  Board, 
or  by  the  Court,  which  certificate  shall  be  conclusive  as  aforesaid ;  or  on  (3) 
an  order  of  the  Court  directing  or  authorizing  the  trustees  to  so  apply  a 
specified  portion  of  the  capital  money. 

Where  the  capital  money  to  be  expended  is  in  Court,  then,  after  a  scheme 
is  approved  by  the  Court,  the  Coiurt  may,  if  it  thinks  fit,  on  a  report  or 
certificate  of  uie  Boajd,  or  of  a  competent  ODgineer,  or  able  practical  sur- 
veyor, approved  by  the  Court,  or  on  such  other  evidence  as  it  thinks 
sufficient,  make  such  order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or  towards  payment  for 
the  whole  or  part  of  any  work  or  operation  comprised  in  the  improvement. 

Under  this  section  it  was  essential  that  the  sememe  should  be  submitted  to 
the  trustees  before  the  works  were  commenced :  Re  Hatchkin'a  Settled  E»UUe$, 
35  Ch.  D.  41 ;  though  where  a  scheme  has  been  approved,  without  any  limitation 
as  to  expenditure,  any  extra  expenditure  necessary  for  the  execution  of  the 
scheme  might  be  paid  out  of  capital  money :  Be  BuXwer  LyUtm^a  Will,  38  Ch.  J), 
20,  C.  A. ;  and  as  to  the  right  of  trustees  for  an  infant  to  TOrepare  and  approve 
schemes  during  the  minority,  see  Be  Orey*8  Court  Estate/W,  N.  (01)  60. 

Now,  by  the  Settled  Land  Act,  1890,  s.  15,  the  Court  may,  in  any  case 
where  it  appears  proper,  make  an  order  directing  or  authorizing  caijital 
money  to  be  applied  in  or  towards  payment  for  any  improvement,  notwith- 
standmg  that  a  scheme  was  not,  before  the  execution  of  the  improvement, 
submitted  for  approval,  as  required  by  the  Act  of  1882,  to  trustees  of  the 
settlement,  or  to  the  Court.  The  section  (which  was  merely  intended  to 
remove  the  blot  revealed  by  Be  ffotcfJc%n*s  Settled  EeUUes :  see  Be  Dalian's 
Settled  Estates f  (1892)  3  Ch.  522,  526)  is  retrospective  as  r^ards  improve- 
ments executed  since  the  Act  of  1882:  Be  Ormrod's  Settled  Estates^  (1892^ 
2  Ch.  318.  The  Court  in  its  discretion  declined  to  allow,  out  of  capital 
money,  expenditure  which  the  tenant  for  life  deliberately  made  previously  to 
the  Act :  8,  C;  and  in  the  exercise  of  its  discretion  the  Court  will  not  niake 
a  prospective  order  as  to  the  application  of  capital  moneys  not  yet  in  hand : 
Be  Af .  of  BristoTs  SeUled  Estates,  (1 893)  3  Ch.  161 ;  and  see  Be  Millard: s  Settled 
Estates,  (1893)  3  Ch.  116,  C.  A. ;  but  trustees  for  the  purposes  of  the  Acts 
may  approve  a  scheme  for  improvements  submitted  to  them  by  a  tenant  for 
life,  before  they  have  capital  money  in  hand  and  available  for  the  proposed 
expenditure,  and  reimburse  the  tenant  for  life  the  money  expenaed  bond 
fide  with  the  knowledge  of  the  trustees  in  pursuance  of  the  approved  scheme : 
Be  D,  of  N(fr folk's  Parliamentary  Estates,  D,  of  Norfolk  v.  L  Herries,  (1900) 
1  Ch.  461 ;  and,  in  the  absence  of  a  scheme,  the  Coiurt  has  jurisdiction  under 
the  section  to  allow  the  application  of  capital  money  in  reimbursing  to  the 
tenant  for  life  money  actually  paid  by  him  for  improvements  executed,  but 
this  ex  post  facto  exercise  of  jurisdiction  will  be  made  with  care,  and  expendi- 
ture in  respect  of  drainage  and  sanitary  arrangements  of  the  mansion-house, 
or  other  tilings  incidental  to  ordinary  occupation,  will  not  be  allowed :  Be 
Tucker's  Settled  Estates,  (1895)  2  Ch.  468,  C.  A. 

As  to  the  right  of  the  tenant  for  life  to  require  that  capital  money  shall  be 
laid  out  under  a  proper  scheme  for  such  improvement,  notwithstanding  that 
there  is  a  trust  under  which  the  trustees  could  apply  income  for  such  purpose, 
see  Clarke  v.  Thornton,  35  Ch.  D.  307 ;  and  see  Be  L,  Stamford's  Settled  Estates, 
43  Ch.  D.  84,  96. 

PHOOEEDINGS  FOB  PBOTECTION  OF  LAND. 

By  sect.  36,  the  Court  may  approve  of  any  action,  defence,  petition  to 
Paruament,  parliamentarjr  opposition,  or  other  proceediDg  for  protection  of 
settled  land,  or  of  any  action  or  proceeding  for  recovery  of  land,  subject  to  a 
settlement,  and  may  direct  that  any  costs,  charges,  or  expenses  incurred  in 
relation  thereto  be  paid  out  of  property  subject  to  the  settlement. 
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Costs  of  proceedings  whereby  a  claim  to  a  peerage  was  established,  and 
which  resolted  in  the  recovery  of  estates  settled  on  oorrespondinff  limitations, 
were  allowed  under  this  section :  Re  E,  of  AyUsford^s  SeUlm  Estates,  32 
Ch.  D.  162,  Form  5,  sup.  p.  1847. 

(Vin.)  SETTLEMENT  BY  WAY  OF  TRUST  FOB  SALE. 

By  sect.  63,  any  land,  or  estate  or  interest  in  land,  which  under  or  by  virtue 
of  any  instrument  or  any  number  of  instruments,  whether  made  before  or  after, 
or  partly  before  and  partly  after,  the  conmienoement  of  the  Act,  is  subject  to 
a  trust  or  direction  for  sale,  and  application  or  disposal  of  the  money  to  arise 
from  the  sale,  or  the  income  of  that  money,  or  the  income  of  the  land  until 
sale,  or  any  part  of  that  money  or  income,  for  the  benefit  of  any  person  for 
his  life,  or  anv  other  limited  period,  or  for  the  benefit  of  two  or  more  persons 
concurrently  for  any  limited  period,  and  whether  absolutely,  or  subject  to  a 
trust  for  accumulation  of  income  for  payment  of  debts  or  other  purpose,  or 
to  any  other  restriction,  is  to  be  deemed  to  be  settled  land,  and  the  inslTu- 
ment  or  instruments  under  which  the  trust  arises  is  to  be  deemed  to  be  a  settle- 
ment ;  and  the  person  for  the  time  bein^  beneficially  entitled  to  the  income 
of  the  land,  estate,  or  interest  aforesaid  until  sale,  whether  absolutely  or 
subject  as  aforesaid,  is  to  be  deemed  to  be  tenant  for  life  thereof ;  or  if  two 
or  more  persons  are  so  entitled  concurrently,  then  those  persons  are  to  be 
deemed  to  constitute  together  the  tenant  for  life  thereof ;  and  the  x>ersons,  if 
any,  who  are  for  the  time  being  imder  the  settlement  trustees  for  sale  of  the 
settled  land,  or  having  power  of  consent  to,  or  approval  of,  or  control  over 
the  sale,  or  if  under  l^e  settlement  there  are  no  such  trustees,  then  the  x>er*> 
sons,  if  any,  for  the  time  being,  who  are  bv  the  settlement  declared  to  be 
trustees  thereof  for  purposes  of  the  Act,  are  for  purposes  of  the  Act  trustees 
of  the  settlement.  In  every  such  case  the  provisions  of  the  Act  referring  to 
a  tenant  for  life  and  to  a  settlement,  and  to  settled  land,  are  to  extend  to  the 
person  or  persons  aforesaid,  and  to  the  instrument  or  instrumente  under 
which  his  or  their  estate  or  interest  arises,  and  to  the  land  therein  comprised. 

As  to  the  construction  of  this  section,  and  difficulties  arising  thereunder, 
see  Be  Bidge,  Hellard  v.  Moody ^  31  Ch.  D.  604,  C.  A. ;  Taiilor  v.  Fonda,  25 
Ch.  D.  646 ;  Lewin,*  739. 

In  order  that  land  may  be  subject  to  a  trust  or  direction  for  sale  within  the 
section,  it  is  sufficient  that  there  is  an  implied  trust  or  direction  arising  from 
a  devise  upon  trust  to  pay  debte :  Be  M^  Curdy* s  Settled  Estates,  27  L.  B.  Ir. 
395. 

By  the  Settled  Land  Act,  1884,  s.  6,  sub-s.  1,  in  the  case  of  a  settle- 
ment within  the  meaning  of  sect.  63  of  the  Act  of  1882,  any  consent  not 
required  by  the  terms  of  the  settlement  is  not,  by  force  of  anvthing  contained 
in  that  Act,  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement, 
or  any  other  person,  to  execute  any  of  the  tniste  or  powers  created  by  the 
settlement.  And  by  sub- sect.  3,  the  section  applies  to  dealings  before,  as  well 
as  after,  the  passing  of  the  Act.  But  sect.  7  provides  that  the  powers  con- 
ferred by  sect.  63  of  the  Act  of  1882 — (1)  are  not  to  be  exercised  without  the 
leave  of  the  Court ;  but  (2)  the  Court  may  by  order  in  any  case  in  which  it 
thinks  fit,  give  leave  to  exercise  aU  or  anv  of  those  powers,  and  the  order  is 
to  name  the  person  or  persons  to  whom  leave  is  given ;  (3)  the  Court  may 
from  time  to  time  rescind  or  vary  any  order  made  under  that  section,  or 
make  any  new  or  further  order ;  (4)  so  long  as  such  an  order  is  in  force, 
neither  tiie  trustees  of  the  settlement,  nor  any  person  other  than  a  person 
having  the  leave,  shall  execute  any  trust  or  power  created  by  the  settlement, 
for  any  purpose  for  which  leave  is,  by  the  order,  given  to  exercise  a  power 
conferred  by  the  Act  of  1882;  (5)  the  order  may  be  registered  and  re- 
registered, as  a  lis  pendens  against  the  trustees  of  the  settlement  named  in 
the  order,  describing  them  on  the  register  as  '*  Trustees  for  the  purposes  of 
the  Settled  Land  Act,  1882  "  ;  (6)  any  person  dealing  with  the  trustees  from 
time  to  time,  or  with  any  other  person  acting  under  the  trusts  or  powers  of 
the  settlement,  is  not  to  be  aifected  by  the  order  unless  and  until  it  is  duly 
registered,  and  when  necessary  re-registered,  as  &  lis  pendens  ;  (7)  an  appli- 
cation to  the  Court  may  be  nuide  by  the  tenant  for  life,  or  by  the  persons 
who  together  constitute  the  tenant  for  life,  within  the  meaning  of  sect.  63  of 
the  Act  of  1882 ;  (8)  an  application  to  rescind  or  vary  the  order,  or  to  make 
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any  new  or  farther  order,  maj  be  made  also  by  the  trustees  of  the  settle- 
ment, or  by  any  person  beneficially  interested  under  the  settlement ;  (9)  the 
person  or  persons  to  whom  leave  is  given  by  the  order  are  to  be  deemed  the 
proper  person  or  persons  to  exercise  the  powers  conferred  by  sect.  63  of  the 
Act  of  1882,  and  are  to  have  and  may  exercise  those  powers  accordingly ; 
(10)  dealings  whic^  have  taken  place  before  the  passing  of  this  Act,  under 
any  trust  or  power  to  which  the  section  applies,  are  not  to  be  affected  by  it. 

Under  these  sections,  where  property  is  subject  to  a  trust  or  direction  for 
sale,  the  trustees  may  execute  the  trust,  and  exercise  their  powers  irrespective 
of  the  restrictions  arising  under  the  Act  of  1882,  iintil  an  order  has  bcKBn 
made  by  the  Court  giving  leave  to  some  other  person  or  persons  to  exercise 
all  or  any  of  the  powers  conferred  by  sect.  63  on  the  tenant  for  life ;  and 
until  sudb  an  order  has  been  made  no  tenant  for  life  or  other  limited  owner 
is  able,  under  the  Act  of  1882,  to  exercise  any  power  conferred  by  that  Act 
But  when  such  an  order  has  been  made,  and  so  long  as  it  remains  in  force, 
the  trustees  cannot  execute  any  trust  or  power  created  by  the  settlement  for 
any  purpose  to  which  the  leave  given  by  the  order  extends :  Be  Harding* $ 
Estate,  (1891)  1  Ch.  60,  64. 

The  words  **  instrument  or  instruments  under  which  the  trust  arises*' make 
it  imperative  on  the  Court  to  look  simply  at.  the  instrument  which  creates  the 
trust  for  sale,  and  where  there  was  not,  at  the  date  of  a  contract  for  sale,  any 

eerson  entitled  to  the  income  of  the  settled  land  '*for  his  life,  or  any  other 
mited  period,"  sect.  63  did  not  apply :  Be  Earle  and  Wehater^B  Contract^  24 
Ch.  D.  144 ;  and  see  Be  Home's  Settled  Estate,  39  Ch.  D.  84,  C.  A. ;  and  so 
where  there  was  an  absolute  trust  for  sale  at  a  particular  time  without  any 
discretion  as  to  postponement :  Taylor  v.  Poncia,  25  Ch.  D.  646 ;  Be  Homes 
Settled  Estate,  sup. 

Where  the  tenants  for  life  of  the  income  of  the  proceeds  of  sale  were  two 
elderly  maiden  ladies,  and  in  default  of  their  having  children  the  proceeds 
belonged  to  persons  who  were  trustees  for  sale,  leave  was  granted  to  the 
tenants  for  life  to  sell  the  land :  Be  Harding's  Estate,  sup. 

For  form  of  application  by  tenant  for  life  for  liberty  to  exercise  powers, 
seeD.  C.  F.  1241. 


(    1863    ) 


CHAPTER  XLVL 


PABTITION     AND     SALE. 


Section  I. — Orders  under  the  Partition  Acts,  1868, 1876 
(31  &  32  V.  c.  40  ;  39  &  40  V.  o.  17). 

J.  8aie  at  Request  of  Persons  entitled  to  less  than  a  Moiety — Where 
all  the  Parties  interested  are  not  be/ore  the  Court — Inquiry 
tchether  Sale  or  Partition  preferable — Partition  Act,  1868,  «.  3. 

Upon  motion  for  judgment  &c.,  and  upon  reading  [enter  pleadings 
and  evidence  read  therein^  and  the  Pit  and  tlie  Defts  who  claim  to  be 
interested  in  the  hereditaments  in  the  statement  of  claim  mentioned,  by 
their  counsel  requesting  a  sale  thereof  and  a  distribution  of  the  pro- 
ceeds, instead  of  a  division  of  the  said  hereditaments  among  the 
parties  interested,  this  Court  doth  order  that  the  following  inquiries 
be  made,  that  is  to  saj : — 1.  An  inquiry  what  were  the  hereditaments 
situate  at  &c.,  and  respectively  devised  and  bequeathed  by  the  will  of 
H.  H.,  the  testator  in  the  statement  of  daim  mentioned,  distinguishing 
freehold  and  leasehold  hereditaments  respectively.  2.  An  inquiry  who 
are  the  persons  interested  in  the  said  hereditaments  respectively,  and 
for  what  estates  and  interests,  and  in  what  shares  and  proportions, 
and  whether  they  are  parties  to  this  action.  3.  An  inquiry  whether  it 
will  be  more  beneficial  to  the  persons  entitied  to  the  said  hereditaments 
that  the  same  should  be  sold  and  the  proceeds  of  sale  distributed 
among  them,  or  that  a  division  of  the  said  hereditaments  should  be 
made,  and  in  case  it  shall  be  certified  that  all  the  persons  interested 
are  parties  to  this  action  and  that  a  sale  is  more  beneficial.  It  is  ordered 
that  the  said  hereditaments  be  sold  with  the  approbation  of  the  Judge, 
and  that  the  money  to  arise  from  the  sale  of  such  of  the  said 
hereditaments  as  are  freehold  be  paid  into  Court  to  the  credit  of  this 
action:  Re  H.  H,  {deceased)  P.  v.  B,,  1880,  H.  2152,  ''Proceeds  of 
sale  of  freeholds,"  subject  to  further  order,  and  that  the  money 
to  arise  from  the  sale  of  the  said  hereditaments  as  are  leasehold 
be  paid  into  Court  to  the  credit  of  the  said  action,  ''Proceeds  of 
sale  of  leaseholds,"  subject  to  further  order.  But  in  case  it  shall 
be  certified  that  some  of  the  persons  interested  are  not  parties  to  this 
action,  any  of  the  persons  interested  are  to  be  at  liberty,  after  it  shall 
have  been  certified  that  all  persons  who  are  not  parties  and  who  ought 
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to  be  served  with  notice  of  this  judgment  have  been  00  served,  or  that 
service  of  such  notice  has  been  dispensed  with,  to  apply  at  Chambers 
for  an  order  for  sale  of  the  said  hereditaments. — Adjourn  further  con- 
sideration.— Liberty  to  apply. — R9  Hardiman,  PragneU  y.  Baiten^ 
M.  B.,  4  Deo.  1880,  A.  2597. 


2.  Sale  at  Request  of  Persona  entitled  to  less  than  a  Moiety — Dedara* 
tion  that  Sak  preferable  to  Partition — Partition  Acty  s,  3. 

Am)  the  Pit  and  the  Deft  who  claim  to  be  interested  in  the  heredita- 
ments in  the  pleading^  mentioned,  by  their  counsel  requesting  a  sale 
thereof  and  a  distribution  of  the  proceeds,  instead  of  a  division  of  the 
said  hereditaments  among  the  persons  interested;  And  this  Court 
being  of  opinion  that,  by  reason  of  the  nature  of  the  property,  such 
sale  and  distribution  will  be  more  beneficial  for  the  persons  interested 
than  a  division  of  the  property  between  or  among  them; — ^Let  the 
following  &o. : — 1.  Inquiry  as  to  persons  interested  [Form  1,  sup, 
p.  1853].  [And  if  it  shall  be  certified  that  all  the  persons  interested 
in  the  said  hereditaments  are  parties  to  this  action] ;  Let  the  said 
hereditaments  be  sold  with  the  approbation  of  the  Judge ;  And  Let 
the  money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit  of 
this  action,  A,  v.  ^.,  18 — ,  A.  501,  to  an  account  to  be  entitled  ''  Pro- 
ceeds of  sale  of/'  &c.,  subject  to  further  order.  But  if  it  shall  be 
certified  that  any  of  the  persons  interested  are  not  parties  to  this 
action,  then  Let  any  of  the  persons  interested  be  at  liberty,  when  it 
shall  have  been  certified  that  all  persons  who  are  not  parties  and  who 
ought  to  be  served  with  notice  of  this  judgment  have  been  so  served, 
or  that  service  of  such  notice  has  been  dispensed  with,  to  apply  at 
Chambers  for  an  order  for  sale  of  the  said  hereditaments. — Adjourn 
further  consideration. — Liberty  to  apply. 

The  above  form  was  approved  by  the  Master  of  the  Bolls  in  SyJces  v.  Seho- 
field,  14  Ch.  D.  629  (Form  No.  3),  disapproved  and  varied  in  ite  ffardiman, 
Praqnell  v.  Batten,  M.  R.,  16  Ch.  D.  360  (Form  No.  1,  mp.),  adopted  by 
V.-C.  HaU  in  Waite  v.  BingUy,  30  W.  JEL  698;  51  L.  J.  Ch.  651 ;  adding 
that  sale  to  be  subject  to  mortgages,  and  inquiry  as  to  mortgages :  21  Gl  D. 
674,  where  see  form. 

If  aU  parties  interested  are  not  before  the  Court,  the  words,  **  And  this 
Court  bemg  of  opinion,  &c.,"  should  be  omitted :  Be  Hardiman^  PragneU  v. 
BaiUn,  16  Ch.  D.  360  (Form  1,  sup.). 

For  order  on  motion  under  0.  XL,  11,  the  Pit's  title  being  admitted  by  the 
statement  of  defence,  directing  the  usual  inquiries  as  to  the  persons  interested, 
see  Qilhert  v.  Smith,  2  Ch.  D.  686,  C.  A.     Form  18,  inf,  p.  1865. 

For  immediate  order  for  sale,  upon  admissions  in  the  pleadings  under 
0.  XL,  11,  both  Fit  and  Deft  who  were  entitled  as  tenants  in  common  in 
equal  shares  requesting  a  sale ;  payment  of  the  proceeds  into  Court,  and  an 
account  of  rents  and  profits  received  by  Fit,  further  consideration  being 
adjourned,  see  Bumell  v.  B.,  M.  R..  21  March,  1879,  A.  661 ;  11  Ch.  D.  213; 
Tri7/i«  V.  W.y  38  W.  R.  7 ;  61  L.  T.  610;  but  where  the  property  is  large, 
and  ^e  pedigree  complicated,  the  proper  course  is  to  direct  an  mquiry  at 
Chambers :  Wwd  v.  Gregory,  43  Ch.  D.  82  ;  and  for  immediate  order  for  sale 
out  of  Court  where  circumstances  special,  see  Re  Stedman,  Coombe  v.  Vincent^ 
and  PiU  v.  White,  Form  No.  23,  p.  1867,  and  notes  thereto. 
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3.  Similar  Form  to  laatj  but  where  Incumbrances. 

And  this  Court  being  of  opinion  that  bj  reason  of  the  nature  of  the 
property  and  the  number  of  the  parties  interested,  or  presumptively 
interested,  therein  such  sale  and  distribution  will  be  more  beneficial 
for  the  parties  interested  than  a  division  of  the  property  between  or 
among  them.  Let  the  following  inquiries  and  account  be  made  and 
taken,  that  is  to  say : — 1.  An  inquiry  who  are  the  persons  interested 
in  the  hereditaments  and  property  in  the  statement  of  claim  mentioned, 
and  for  what  estates  and  interests,  and  in  what  shares  and  propor- 
tions [and  whether  they  are  parties  to  this  action].  2.  An  inquiry 
what  incumbrances  affect  the  said  hereditaments,  or  any  and  what  part 
thereof.  3.  An  account  of  what  is  due  to  such  of  the  said  incum- 
brJEincers  as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of 
their  incumbrances.  4.  An  inquiry  as  to  the  priority  of  such  last- 
mentioned  incumbrances.  And  in  case  it  shall  be  certified  that  all  the 
persons  interested  in  the  said  hereditaments  other  than  incumbrancers 
as  above  are  parties  to  this  action,  Let  the  said  hereditaments  be  sold 
with  the  approbation  of  the  Judge  free  from  the  incumbrances  (if  any) 
of  such  of  the  said  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent; 
And  Let  the  money  to  arise  from  such  sale  be  paid  into  Court  to  the 
credit  of  this  action,  Si/kes  t.  Sckofield^  18 — ,  8.  509,  to  an  account  to 
be  entitled  "Account  of  proceeds  of  sale,  &o.,"  subject  to  further 
order ;  And  if  such  money  or  any  part  thereof  shall  arise  from  real 
estate  sold  with  the  consent  of  incumbrancers,  the  money  so  arising  is 
to  be  applied  in  the  first  place  in  payment  of  what  shall  appear  to  be 
due  to  such  incumbrancers  according  to  their  priorities.  But  in  case 
it  shall  be  certified  that  any  of  the  persons  interested  are  not  parties 
to  this  action,  then  Let  any  of  the  persons  interested  be  at  liberty, 
when  it  shall  have  been  certified  that  all  persons  who  are  not  parties 
and  who  ought  to  be  served  with  notice  of  this  judgment  have  been  so 
served,  or  that  service  of  such  notice  has  been  dispensed  with,  to 
apply  to  the  Judge  at  Chambers  for  an  order  for  the  sale  of  the  said 
hereditaments. — Adjourn  further  consideration. — Liberty  to  apply. — 
See  Sykes  v.  Schofield,  M.  E.,  17  July,  1880,  B.  2803 ;  14  Ch.  D.  629. 


4.  Sale  at  Request  of  Persons  interested  in  a  Moiety  or  upwards — 

Partition  Acty  1868,  s.  4. 

This  action  coming  on  for  trial  &c.,  and  upon  reading  [enter  pleadings 
and  evidence']^  And  the  Pits  [if  so,  and  the  Defts  X.  and  Y.],  who  claim 
to  be  interested  in  a  moiety  or  upwards  of  the  hereditaments  and 
premises  in  the  pleadings  mentioned,  by  their  counsel  requesting  a  sale 
of  the  same  hereditaments  and  a  distribution  of  the  proceeds,  instead 
of  a  division  of  the  said  hereditaments  and  premises  between  or  among 
the  parties  interested,  It  is  ordered  that  an  inquiry  be  made  who  are 
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the  persons  interested  in  the  said  hereditaments  and  premises,  and  for 
what  estates  and  interests,  and  in  what  shares  and  proportions,  and 
whether  they  are  parties  to  this  action ;  and  if  it  shall  be  certified  that 
all  the  persons  interested  in  the  said  hereditaments  and  premises  are 
parties  to  this  action,  and  that  the  Pits  [and  the  Defts  X.  and  Y.]  are 
interested  indiyiduallj  or  collectively  to  the  extent  of  one  moiety  or 
upwards  in  the  said  hereditaments  and  premises  and  request  a  sale, 
It  is  ordered  that  the  said  hereditaments  and  premises  be  sold  with  the 
approbation  of  the  Judge ;  And  it  is  ordered  that  the  money  to  arise 
from  such  sale  be  paid  into  Court  to  the  credit  of  this  cause,  T.  y.  B,^ 
1876,  B.  220,  to  an  account  to  be  entitled  "  Proceeds  of  sale,  &c.," 
subject  to  further  order ;  And  if  it  shall  be  certified  that  any  of  the 
persons  so  interested  as  aforesaid  are  not  parties  to  this  action,  then 
It  is  ordered  that  any  persons  interested  collectively  or  individually  to 
the  extent  of  a  moiety  or  upwards  in  the  said  hereditaments  be  at 
liberty  to  apply  in  Chambers  for  a  sale  of  the  said  hereditaments  and 
premises  after  it  shall  have  been  certified  that  the  persons  who  are  not 
parties,  or  who  ought  to  be  served  with  notice  of  this  judgment,  have 
been  so  served,  or  that  service  of  notice  of  such  judgment  has  been 
dispensed  with,  and  that  the  parties  or  party  interested  collectively  or 
individually  to  the  extent  of  one  moiety  or  upwards  in  the  said  here- 
ditaments and  premises  request  a  sale  thereof  as  they  may  be  advised. 
— Adjourn  further  consideration. — Liberty  to  apply. — He  Brereion^ 
Todd  V.  B.,  V.-C.  Malins,  30  Jime,  1876,  A.  1486;  Senior  v. 
Hereford,  V,-C.  Hall,  2  Dec.  1876,  B.  2076;  4  Ch.  D.  494;  Lacken- 
hurg  V.  Z.,  M.  R.,  26  Feb.  1876,  B.  651  ;  Scoit  v.  Watson,  V.-C.  Hall, 
8  July,  1876,  B.  1190;  Re  Smith,  Brant  v.  Parsons,  V.-C.  Hall, 
18  March,  1882,  B.  836. 


5.  The  like,  with  Inquiry  as  to  Incumbrances, 

This  actioix  coming  on  for  trial  &c.,  in  the  presence  of  counsel  for 
the  Pits  and  the  Deft,  And  the  Pits,  who  claim  to  be  interested  in  a 
moiety  or  upwards  of  the  hereditaments  in  the  pleadings  mentioned, 
by  their  counsel  requesting  a  sale  &c.  [Form  1,  sup, 2  ;  Let  the  following 
inquiries  and  accounts  be  made  and  taken,  namely: — 1.  An  inquiry 
who  are  the  persons  interested  in  the  said  hereditaments  other  than 
the  incumbrancers  on  the  entirety  of  the  said  hereditaments,  or  on  the 
entirety  of  any  and  what  specific  part  or  parcel  thereof,  and  for  what 
estates  and  interests,  and  in  what  shares  and  proportions,  and  whether 
they  are  parties  to  this  action.  2.  An  inquiry  what  incumbrances 
affect  the  entirety  of  the  said  hereditaments,  or  the  entirety  of  any  and 
what  parts  or  parcels  thereof.  3.  An  account  of  what  is  due  to  such 
of  the  said  incumbrancers,  if  any,  as  shall  consent  to  the  sale  herein- 
after directed  in  respect  of  their  incimibrances.  4.  An  inquiry  what 
are  the  priorities  of  such  last-mentioned  incumbrances ;  And  if  it  shall 
be  certified  that  all  the  persons  interested  in  the  said  hereditaments 
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other  than  incumbranoers  on  the  entirety  thereof,  or  on  the  entirety  of 
any  specific  part  or  parcel  thereof,  are  parties  to  this  action,  and  that 
the  Pits  are  interested  to  the  extent  of  one  moiety  or  upwards  in  the 
said  hereditaments  and  request  a  sale,  Let  the  said  hereditaments  be 
sold  with  the  approbation  of  the  Judge,  free  from  the  incumbrances,  if 
any,  of  such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incimibrances  of  such  of  them  as  shall  not  consent ;  And 
Let  the  money  to  arise  from  such  sale  be  paid  into  Court  to  the  credit 
of  this  action,  A.  v.  B.,  1885,  A.  500,  to  an  accoimt  to  be  entitled 
''  Proceeds  of  sale  of  &c.,"  subject  to  further  order ;  And  if  such  money 
or  any  part  thereof  shall  arise  from  real  estate  sold  with  the  consent  of 
incxmibrancers,  the  money  so  arising  is  to  be  applied  in  the  first  place 
in  payment  of  what  shall  appear  to  be  due  to  such  incumbrancers 
according  to  their  priorities ;  But  if  it  shall  be  certified  that  any  of 
the  persons  interested  other  than  as  aforesaid  are  not  parties  to  this 
action,  then  Let  any  of  the  persons  interested  collectively  or  indi- 
vidually to  the  extent  of  one  moiety  or  upwards  in  the  said  heredita- 
ments be  at  liberty  to  apply  in  Chambers  for  a  sale  of  the  said 
hereditaments  when  it  shall  have  been  certified  that  the  persons  who 
are  not  parties  or  who  ought  to  be  served  with  notice  of  this  judgment 
have  been  so  served,  or  that  service  of  such  notice  has  been  dispensed 
with,  and  that  the  parties  or  party  interested  collectively  or  individually 
to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments  and 
premises  request  a  sale  thereof  as  they  may  be  advised. — ^Adjourn 
further  consideration. — Liberty  to  apply. —  Wilson  v.  Wright^  Chitty,  J., 
11  July,  1885,  B.  1039. 


6.  Similar  Form  to  last^  but  with  Inquiries  as  to  Receipt  of  Rents  and 

Profits  and  as  to  particular  Incumbrancer. 

TJpoK  motion  for  judgment  &;c.  by  coimsel  for  the  Pit,  and  upon 
hearing  counsel  for  the  Defts  and  the  Pits  A.  B.  and  C.  D.,  and  the 
Defts  who  claim  to  be  interested  in  a  moiety  or  upwards  of  the  freehold 
hereditaments  in  the  pleadings  mentioned  by  their  counsel  requesting 
a  sale  [Form  1,  8up,\  Let  the  following  inquiries  be  made,  that  is  to 
Bay: — 

1.  An  inquiry  who  are  the  persons  interested  in  the  said  heredita- 
ments other  than  the  incumbrancers  on  the  entirety  of  the  said  here- 
ditaments, or  on  the  entirety  of  any  and  what  specific  part  or  parcel 
thereof,  and  for  what  estates  and  interests,  and  in  what  shares  and 
proportions,  and  whether  they  are  petrties  to  this  action. 

2.  An  inquiry  who  has  been  in  receipt  of  the  rents  and  profits  of  the 
said  hereditaments  since  the  death  of  8.  W. 

3.  An  inquiry  who  are  the  persons  now  beneficially  interested  in  the 

£ —  charged  on  the estate  by  the  equitable  mortgage  dated  &c., 

and  for  what  estates  and  interests,  and  in  what  shares  and  proportions, 
and  whether  the  whole  or  any  and  what  part  of  the  said  £ —  is  a  sub- 
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sisting  incumbrance  on  the  said  estate,  and  what  is  due  or  raisable  in 
respect  of  that  incumbrance. 

4.  An  inquiry  what  other  incumbrances  (if  any)  affect  the  entirety 
of  the  said  hereditaments,  or  the  entirety  of  any  and  what  specific  parts 
or  parcels  thereof,  and  what  is  due  in  respect  of  such  incumbrances. 

And  Let,  if  it  shall  be  certified  that  all  persons  interested  in  the  said 
hereditaments  other  than  incumbrancers  on  the  entirety  thereof,  or  on 
the  entirety  of  any  specific  }>art  or  parcel  thereof,  are  parties  to  this 
action,  and  that  the  Pits  A.  B.  and  0.  D.  and  the  Defts  are  interested 
to  the  extent  of  moiety  or  upwards  &c.  [/oUow  Form  4  to  end']. — 
Ooodaere  r.  (?.,  Chitty,  J.,  4  June,  1888,  A.  1324. 


7.  Declaration  of  TitU— Liberty  to  Bid— Partition  Act,  1868,  «.  3. 

"  Dbclabb  that,  subject  to  the  interests  of  the  unborn  issue  of  the 
children  of  L.,  the  father  (in  the  statement  of  claim  named),  the  Fits 
and  the  Defts  are  entitled,  in  manner  mentioned  in  the  statement  of 
claim,  to  the  hereditaments  therein  mentioned.  And  this  Court  being 
of  opinion  &c.  [sup.  Form  3],  and  the  Fits  and  such  of  the  Defts  as 
are  sui  juris  requesting  a  sale ;  Let  the  several  estates  mentioned  &c., 
but  subject  as  regards  the  estates  respectively  affected  thereby  to  the 
several  leases  mentioned  &c.,  be  sold  with  the  approbation  of  the 
Judge ;  and  any  of  the  parties  &c.  are  to  be  at  liberty  to  apply  to  the 
Judge  at  Chambers  to  include  in  such  sale  any  other  parcels  of  lands, 
mines,  or  hereditaments  held  under  the  same  titles  as  any  of  the 
estates  hereby  directed  to  be  sold." — Liberty  for  all  parties  to  bid  at 
the  sale,  except  the  parties  having  the  conduct  of  such  sale  [see 
Forms  17  and  18  inf.] ;  And  Let  the  money  to  arise  by  such  sale  be 
paid  into  Court  to  the  credit  of  &c.,  to  such  accoimts  as  the  Judge  in 
Chambers,  having  regard  to  the  ownership  of  the  several  estates  to  be 
sold,  shall  direct.  And  Declare  that  &c.  are  trustees  &c.  [See  Form 
12,  Chap.  XTil.  p.  1267.] — Adjourn  &c. — Liberty  to  apply. — Lees  v. 
Coulton,  Z.  v.  Clutton,  M.  R.,  17  April,  1875,  B.  730  ;  S.  C,  20  Eq.  20. 


8.  Declaration  of  title — Substituted  Service  by  Post  of  Judgment 

for  Sale — Partition  Act^  1868,  «.  4. 

Upon  motion  for  judgment  &c.,  by  counsel  for  the  Fits,  and  upon 
hearing  counsel  for  the  Defts,  Declare  that  the  leasehold  premises  in 
L.  in  the  amended  writ  of  summons  mentioned  belonged  to  the 
testator,  John  K.,  and  his  son,  the  testator,  James  K.,  in  moieties. 
And  Declare  that  each  of  the  children  of  the  testator,  John  K.,  named 
in  his  will,  namely,  the  said  James  K.,  the  Deft  J.  G-.  K.,  G-.  W.  K., 
the  Deft  S.  C,  M.  L.,  and  E.  £.  K.,  took  an  absolute  interest  in  one- 
of  the  moiety  of  the  testator,  John  K.,  of  the  said  leasehold 
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premises,  subject  to  a  gift  over  to  Ids  or  her  children  in  case  of  his  or 
her  death  in  the  lifetime  of  the  testator,  John  K.'s  widow,  E.  K., 
the  tenant  for  life,  leaving  children.    And  Declare  that  the  one-sixth 
share  of  the  said  E.  E.  K.,  who  died  a  spinster  in  the  lifetime  of  the 
said  E.  K.,  will  vest  in  the  legal  pers.  represve  of  the  said  E.  E.  K. 
when  constituted,  and  that  the  children  hereinafter  named  of  the  said 
James  K.  (who  died  in  the  lifetime  of  the  said  E.  K.,  leaving  children) 
are  entitled   in  equal  shares  to  the  one-sixth    share    of   the  said 
James  K.  in  the  said  moiety  of  the  testator,  John  K.,  and  that  the 
Defts,  J.  N.  L.,  A.  M.  L.,  M.  L.  E.,  E.  B.  B.,  and  H.  0.  L.,  children 
of  the  said  M.  L.,  who  also  died  in  the  lifetime  of  the  said  E.  K., 
leaving  children,  and  the  Deft  E.  B.  B.,  as  the  legal  pers.  respresve  of 
D.  0.  L.,  deceased,  another  child  of  the  said  M.  L.,  are  entitled  in 
equal  one-seventh  shares  to  the  one-sixth  share  of  the  said  moiety  of 
the  testator,  John  K.,  and  that  the  remaining  one-seventh  share  of 
such  last-mentioned  one-sixth  share  will  belong  to  the  legal  pers. 
represve  of  S.  E.  L.,  when  constituted.    And  Declare  that  the  Pits, 
J.  N.  K.,  E.  B.  N.,  L.  K,  D.  K.,  and  B.  K.  (the  children  of  the 
testator,  James  K.,  named  in  his  will),  are  absolutely  entitled  in  equal 
shares  to  the  moiety  of  the  testator,  James  K.,  in  the  said  leasehold 
premises  subject  to  the  life  estate  therein  of  the  Pit.,  E.  A.  K.,  his 
widow.      Let   notice    of   this   judgment  be  served  upon  the  said 
O.  W.  K.  by  sending  a  copy  of  the  same  in  a  registered  letter  through 
the  post  addressed  to  the  said  G.  W.  K.  at  &c.,  on  or  before  the  —  day 
of  &c.,  and  an  af&davit  of  the  due  posting  of  such  registered  letter 
containing  such  copy  is  to  be  sufficient  evidence  of  service  ;  And  the 
Pits  and  Defts  who  are  interested  to  the  extent  of  one  moiety  and  up- 
wards in  the  said  leasehold  premises  by  their  counsel  requesting  a 
sale  &c.    Let  the  said  leasehold  premises  be  sold  with  the  approbation 
of  the  Judge,  free  from  the  incumbrances  of  the  Pits,  E.  A.  and 
J.  A.    K.  (who  by  their  counsel  consent  thereto),  unless  the  said 
Q.  W.  K.,  or  the  legal  pers.  represves  of  the  said  E.  E.  K.  or  S.  E.  L., 
when  constituted  (who  are  the  only  persons  interested  in  the  said 
hereditaments  who  are  not  before  the  Court),  do  on  or  before  &g.  enter 
an  appearance  under  0.  xvi,  41,  in  which  case  any  of  the  parties 
interested  in  the  premises  to  the  extent  of  a  moiety  and  upwards  are 
to  be  at  liberty  to  apply  at  Chambers  for  a  sale. — ^Direction  to  pay 
proceeds  of  sale  into  Court. — ^Adjourn  further  consideration. — Liberty 
to  apply.— iTntyA^  v.  K.^  Kay,  J.,  7  August,  1886,  A.  2593. 


9.  Inquiry  as  to  Shares  settkd. 

An  inquiry  as  to  persons  interested  [Form  4,  p.  1855],  and  whether 
any  and  which  of  the  shares  and  interests  of  such  several  persons 
respectively  are  comprised  in  any  and  what  settlement  or  settlements. — 
Flume  V.  Weston,  V.-O.  M.,  7  Nov.  1868,  B.  2688. 
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10.  Account  and  Inquiry  a*  to  Permanent  Improi>ements  by  Tenant- 

in-Comtnon. 

1.  Aocx)uirr  of  the  money  (if  any)  expended  by  the  Deft  or  [where 
title  derived  through  person  making  the  expenditure^  his  predecessor  in 
title  in  permanent  improvements  to  the  said  hereditaments  since  the  — 
day  of  —  [date  of  conveyance  under  which  title  of  parties  derived] ; 
2.  Inquiry  as  to  the  extent  to  which  the  present  value  of  the  said 
hereditaments  has  been  increased  by  such  expenditure. —  Williams  v. 
W.,  Kekewich,  J.,  6  May,  1899,  B.  2072 ;  W.  N.  (99)  66 ;  81  L.  T, 
163  ;  68  L.  J.  Gh.  528. 


11.  Accounts  of  Rents  and  Profits ^  and  as  to  Repairs  and  Outgoings — 

Partition  Act,  1868,  s.  4. 

Uroir  motion  for  judgment  &c.,  Let  the  following  inquiries  and 
accounts  be  made  and  taken ;  that  is  to  say  {inter  alia\  an  account  of 
the  rents  and  profits  of  the  said  hereditaments  received  by  the  Deft  C, 
or  by  any  other  person  or  persons,  by  his  order,  or  for  his  use  since 
the  —  day  of  —  &c.,  and  of  all  sums  which  have  been  [properly] 
expended  by  the  said  Deft  in  or  about  the  necessary  repairs  of  the  said 
hereditaments,  or  otherwise  in  or  about  the  necessary  outgoings  in 
respect  thereof. — Cooke  v.  Hunter j  Kekewich,  J.,  14th  May,  1892, 
A.  771. 


12.  Inquiry  as  to  Rents  received,  and  as  to  Occupation  Rent, 

An  inquiry  what  sum  is  due  from  the  Deft  J.  W.  in  respect  of  the 
rents  and  profits  of  the  said  hereditaments  received  by  him  since  the 
death  of  B.,  the  tenant  for  life ;  and  also  in  respect  of  his  occupation 
of  such  of  the  premises  as  have  been  occupied  by  him  since  the  death 
of  the  said  B.,  allowing  the  said  J.  W.  all  sums  properly  expended  by 
him  in  repairs  or  otherwise. — See  Graham  v.  Cole,  V.-C.  B.,  22  Feb. 
1871,  A.  581. 

For  the  like  inquiry  and  allowance,  see  Pascoe  v.  Swann,  27  Beav.  508 ; 
and  see  Sect.  II.,  Form  4,  inf.  p.  1886,  and  for  the  order  on  further  con- 
sideration in  Chraham  v.  CoU^  where  sums  certified  in  respect  of  occupation 
rent  was  charged  upon  particular  share,  see  8.  C,  Y.-C.  B.,  3  June,  1873, 
A.  1769,  Seton,  5th  ed.  1541,  Form  19 ;  but  aecu^,  HUl  v.  ffickin,  Stirling,  J., 
3  Aug.  1897,  A.  1526,  (1897)  2  Ch.  579,  where  it  was  held  that  a  sum  certified 
due  horn  co-owner  in  respect  of  occupation  rent  (he  not  having  been  tenant 
of  his  co-owners)  could  not  be  set  off  as  against  a  mortgagee  of  the  co-owner's 
share,  though  it  might  have  been  set  off  against  the  co-owner  personally. 


13.  Inquiry  whether  Contract  beneficial^  and  if  not,  Direction  for 

Sale— SI  Sf  32  V.  c.  40,  s.  3. 

An  inquiry  whether  the  contract  entered  into  with  the  Deft  G-.  for 
the  sale  to  him  of  the  said  estate  for  the  sum  of  £ —  is  a  fit  and  proper 
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contract  for  the  sale  of  the  said  estate,  and  whether  it  is  for  the  benefit 
of  the  sereral  persons  under  disability  that  the  said  contract  should  be 
adopted  ;  And  if  so,  Let  the  same  be  carried  into  effect ;  But  if  it  shall 
not  be  so  certified,  Let  the  said  estate  be  sold  with  the  approbation  of 
the  Judge  free  from  the  incumbrances  &c. — Direction  for  payment 
into  Court  of  G.'s  purchase-money  if  the  said  contract  shall  be  adopted, 
or  if  not,  then  of  the  proceeds  of  the  sale. — ^Adjourn  &c. — Mallinson  v. 
Siddle,  V.-C.  M.,  23  June,  1870,  B.  1719. 

For  order  in  a  partition  suit,  adopting  a  conditional  agreement  for  the 
sale  of  property  to  which  the  infant  Ht  and  infant  Deft  were  entitled  as  co- 
heiresses, see  Grove  v.  Corny n,  V.-C.  M.,  23  May,  J1874,  A.  1287,  eup. 
Chap.  XXXVIII.,  **  Infants,"  Sect.  III.,  Form  5,  p.  9K5. 

In  TJntmpaon  v.  Richardson,  I.  B.  6  Eq.  596.  it  was  ordered  that  if  on  the 
inquiry  directed  it  should  be  certified  that  the  provisional  acpreement  for 
sale  would  be  for  the  benefit  of  the  infants  interested,  the  certificate,  when 
confirmed,  should  be  acted  on  without  further  order,  and  the  provisional 
agreement  adopted  and  carried  into  effect. 


14.  Sale  (out  of  Cotirt)  instead  of  Partition — Shm'e  of  Infant  Plaintiff 
requesting  Sale  to  be  earmarked  as  Real  Estate :  Partition  Actj 
1876,  s.  6,  and  S,  C.  R  R.  21. 

(1.)  Judgment. 

Upon  motion  for  J.,  this  day  made  unto  this  Court  by  counsel  for  the 
Pits  [  W.  H.  one  of  the  Pita  being  an  infant']^  and  upon  hearing  counsel  for 
the  Defts,  and  upon  reading  the  pleadings  [enter  evidence']^  and  the  Fits 
and  Defts  who  claim  to  be  interested  in  a  moiety  of  the  hereditaments 
in  the  statement  of  claim  mentioned  by  their  counsel  requesting  a  sale 
thereof  and  a  distribution  of  the  proceeds  instead  of  a  division  of  the 
said  hereditaments  between  or  among  the  persons  interested;  This 
Ck)urt  doth  order  that  an  inquiry  be  made  who  are  the  persons 
interested  in  the  hereditaments  and  property  in  the  pleadings 
mentioned,  and  for  what  estates  and  interests  and  in  what  shares  and 
proportions,  and  whether  they  are  parties  to  this  action;  And  if  it 
shall  be  certified  that  all  persons  interested  are  parties  to  this  action, 
it  is  ordered  that  the  said  hereditaments  be  sold  out  of  Court  subject 
to  such  reserves,  and  with  such  remuneration  to  the  auctioneers  em- 
ployed as  shall  be  approved  by  the  Judge ;  And  it  is  ordered  that  the 
money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this 
action  [subject  to  further  order]  ;  But  if  it  shall  appear  that  any  of 
the  persons  interested  are  not  parties  to  this  action,  then  it  is  ordered 
that  any  of  the  persons  interested  collectively  or  individually  to  the 
extent  of  one  moiety  or  upwards  in  the  said  hereditaments,  be  at 
liberty  when  it  shall  have  been  certified  that  the  persons  who  ought  to 
be  served  with  notice  of  this  judgment  have  been  so  served,  or  that 
service  of  such  notice  is  dispensed  with,  to  apply  at  Chambers  for  a 
sale  of  the  said  hereditaments.  Reserve  further  consideration. — 
Liberty  to  apply. — Howard  v.  Jalland,  Kekewich,  J.,  7  Aug.  1890, 
A.  1153. 

VOL.  II,  «  6  D 
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(2.)  Order  on  Summons  in  Chambers  subsequent  to  Judgment, 

Upon  the  application  of  the  Pits  &c.,  and  upon  hearing  the  solre 
for  the  Defts,  and  upon  reading  the  judgment  dated  7  Aug.  1890, 
the  Chief  Clerk's  certificate  dat^d  9  Dec.  1890,  and  the  Judge 
being  satisfied  that  upon  the  evidence  of  the  Chief  Clerk's  certificate, 
dated  9  Dec.  1890,  all  persons  interested  in  the  hereditaments  and 
property  in  the  pleadings  mentioned,  are  before  the  Court  or 
bound  by  this  order  for  sale ;  This  Court  doth  order  that  the  same 
hereditaments  and  property  be  sold  out  of  Court  subject  to  such 
reserves,  and  with  such  remuneration  to  the  auctioneer  employed  on 
such  sale  as  shall  be  approved  by  the  Judge ;  And  it  is  ordered  that 
the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  this 
action,  H,  v.  /.,  1890,  H.  2707,  subject  to  further  order;  And  it  is 
ordered  that  the  auctioneer  so  employed  be  authorized  to  receive  &e 
deposit  upon  his  undertaking  to  pay  the  same  into  Court  to  the  credit 
aforesaid.  Liberty  for  any  of  the  parties  to  apply  in  Chambers  for  a 
vesting  order  or  an  order  appointing  a  proper  person  to  convey  in 
respect  of  the  infant  Pit.  W.  H.  and  generally. — S.  C,  17  June,  1891, 
A.  819. 

(3.)  Order  on  Further  Consideration. 

This  action  coming  on  &c.  for  further  consideration  &c.,  tax  costs ; 
And  it  is  ordered  that  the  funds  in  Court  be  dealt  vrith  as  directed  by 
the  schediile  hereto. 

Payicent  Sohedttlb 
(contains  inter  alia  the  directions  below). 


Garry  over  2-15tlis 
Carry  over  1-I5th 


Aooount  of  infant  Fit  W.  H.  as  real 
estate. 

Acconnt  of  S.  J.  H.  entitled  for  life 
in  respect  of  dower,  with  remainder 
to  W.  H.  as  real  estate. 


£      9.    i. 


— iS.  C,  19  Dec.  1891,  A.  2751.     These  orders  were  examined  and 
approved  in  Re  Norton^  N.  v.  N.^  (1900)  1  Ch.  101. 


15.  Sale  imtead  of  Partition — Infant  Pits  entitled  to  one  Undivided 
Third — Lefts  to  remaining  Two-thirds — Inquiries  in  such  Case — 
Infant  Pits  declared  Trustees  for  Purchaser — Partition  Act^ 
1868,  s.  4. 

This  action  &c. — ^And  the  inftint  Pits  by  J.  I.,  their  next  friend, 
the  Defts  by  their  respective  counsel,  who  claim  to  be  interested  &c. 
{^follow  Form  1,  p.  1863,  down  to  word  interested) ;  Let  the  following 
inquiries  be  made  : — 

1.  An  inquiry  who  are  the  persons  interested  in  the  hereditaments  in 
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fhe  pleadiiigB  mentioned,  and  for  what  estates  and  interests,  and 
in  what  sliares  and  proportions,  and  whether  they  are  parties  to  this 
action. 

2.  An  inquiry  whether  it  will  be  for  the  benefit  of  such  of  the 
persons  interested  in  the  said  hereditaments  as  are  infants  that  the 
same  should  be  sold,  and  if  it  shall  be  certified  that  all  the  persons 
interested  are  parties  to  this  action,  and  either  (1)  that  the  parties 
desiring  a  sale  (other  than  the  infants)  are  interested  to  the  extent  of 
one  moiety  or  upwards  in  the  said  hereditaments ;  or  (2)  that  it  will 
be  for  the  benefit  of  the  said  infants  that  the  said  hereditaments  should 
be  sold,  and  that  the  parties  desiring  a  sale  (including  the  said  infants) 
are  interested  to  the  extent  aforesaid,  It  is  ordered  that  the  said 
hereditaments  be  sold  with  the  approbation  of  the  Judge ;  And  it  is 
ordered  that  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the 
credit  of  this  action  (2>.  v.  /.,  1896,  D.  1854)  to  an  account  to  be 
entitled  *^  Proceeds  of  sale  &c.,''  subject  to  further  order.  But  if  it 
shall  appear  that  any  of  the  parties  interested  are  not  parties  to  this 
action,  then  it  is  ordered  that  any  of  the  persons  interested,  collec- 
tively or  individually,  to  the  extent  of  one  moiety  or  upwards  in  the 
said  hereditaments  be  at  liberty,  when  it  shall  have  been  certified  that 
the  persons  who  ought  to  be  served  with  notice  of  this  judgment  have 
been  so  served  (or  that  service  of  such  judgment  has  been  dispensed 
with),  to  apply  at  Chambers  for  a  sale  of  the  said  hereditaments,  the 
said  infants  not  to  be  at  liberty  to  apply  hereunder  unless  and  imtil 
it  shall  have  been  certified  that  it  will  be  for  their  benefit  that  the 
said  hereditaments  should  be  sold ;  And  this  Court  doth  Declare,  that 
upon  any  such  sale  being  made,  such  of  the  parties  interested  in  the 
said  hereditaments  as  are  infants  will  be  trustees  for  the  purchaser  or 
purchasers  of  their  undivided  share  or  shares  of  the  said  hereditaments 
within  the  meaning  of  the  Trustee  Act,  1893 ;  And  Let  J.  I.,  of  &c., 
the  next  friend  of  the  Pits,  be  appointed  to  convey  such  share  or 
shares  to  the  purchaser  or  purchasers  of  the  said  hereditaments ;  And 
Let  the  said  J.  I.,  upon  lodgment  in  Court  by  any  purchaser  of  the 
amount  of  his  purchase-money,  convey  to  such  purchaser  accordingly 
the  property  bought  by  him. — Liberty  to  bid  and  set-off,  &c.  (Form 
17,  p.  1864). — Adjourn  further  consideration,  &c. — Davis  v.  Ingram, 
Kekewich,  J.,  16  Jan.  1897,  A.  368 ;  (1897)  1  Ch.  477. 


16.   Undertaking  to  purchase  Infants  Share — Valuation-^ 

Partition  Act^  1868,  a.  6. 

Upon  motion  for  (judgment)  &c. ;  And-  it  appearing  by  the  evidence 
in  this  (action)  that  the  Pits  are  entitled  to  three  undivided  fourth 
parts,  and  that  the  Deft  {infant)  is  entitled  to  the  remaining  imdivided 
fourth  part  of  the  messuages  and  premises  known  as  &c.,  and  the  Deft 
by  his  guardian  requesting  a  sale  of  the  said  messuages  and  premises 
instead  of  a  partition,  and  the  Pits  by  their  coimsel  thereupon  under' 
taking  to  purchase  the  Deft's  undivided  fourth  part  of  the  said 

C  d2 
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messuages  and  premises ;  Let  a  value  be  put  upon  the  said  undivided 
fourth  part  of  the  said  messuages  and  premises  upon  the  footing  of  the 
value  of  that  fourth  part  being  one-fourth  of  the  value  of  the  entirety ; 
And  Let  the  result  of  the  valuation  be  certified ;  And  Let  the  Fits  G. 
&c.,  within  twenty-one  days  after  the  date  of  the  Master's  certi- 
ficate, lodge  in  Court  to  the  credit  of  —  &c.,  to  an  account  to  be 
entitled  *'  Proceeds  of  Sale  of  Deft's  undivided  one-fourth  share  of  the 
hereditaments  (decreed  to  be  sold),"  what  shall  be  certified  to  be  the 
amount  of  such  valuation  as  directed  in  the  Lodgment  Schedule 
hereto ;  And  Let,  upon  such  lodgment  in  Court,  a  proper  conveyance 
of  such  share  to  the  Pits  be  settled  by  the  Judge ;  And  Declare  that 
upon  such  sale  being  made  the  Deft  will  be  a  trustee  for  the  Pits  of 
his  undivided  share  of  the  said  messuages  and  premises  within  the 
meaning  of  the  Trustee  Act,  1 893 ;  And  this  Court  doth  order  that 
B.  of  &c.  be  appointed  to  convey  such  share  to  the  Pits ;  And  Let 
him,  upon  such  lodgment  in  Court  as  aforesaid  being  made,  convey 
the  same  accordingly ;  And  Declare  that  the  Deft's  costs  of  this  cause 
are  a  charge  upon  and  payable  out  of  his  share  of  the  property. — 
Liberty  to  apply  in  Chambers  in  respect  of  the  costs,  and  as  to  the 
fund  in  Court. — Liberty  to  apply. — [_Add  Lodgment  Schedule  directing 
PUb  G,  ^"c,  to  lodge  '*  what  shall  be  certified  to  be  the  amount  of  the 
valuation  in  the  order  mentioned."] — See  Gosling  v.  (?.,  V.-C.  M., 
12  July,  1875,  A.  2209. 

17.  Liberty  to  hidj  and  to  set  off  PurcfMse^money — Partition  Act^ 

1868,  8.  6. 

An  inquiry  as  to  persons  interested  [Form  4,  p.  1 855],  and  subject 
thereto,  direction  for  sale  [Form  4,  p.  1855].  And  any  of  the  persons 
interested  in  the  said  hereditaments,  except  the  party  having  the  conduct 
of  the  sale,  are  to  be  at  liberty  to  bid  at  such  sale  and  become  the  pur- 
chasers of  the  said  hereditaments,  or  any  part  thereof,  without  pay- 
ment of  any  deposit  in  respect  thereof ;  And  Let  the  purchase-money  of 
any  portion  so  purchased  by  any  of  the  parties  be  set  oft  against  the 
shares  to  which  they  may  be  respectively  entitled ;  And  Let  the  money 
to  arise  by  the  sale  of  the  hereditaments  be,  subject  to  such  set-off  as 
aforesaid,  psdd  into  Court  &c.  And  if  such  money,  or  any  part  thereof, 
shall  arise  from  hereditaments  sold  with  the  consent  of  incumbrancers, 
the  money  so  arising  is  to  be  applied  in  payment  of  what  shall  appear 
to  be  due  to  such  incumbrancers  respectively  according  to  their  priori- 
ties.— ^Adjourn  &c. — See  Beardmore  v.  -0.,  V.-C.  W.,  13  Jan.  1872, 

A.  100. 

For  the  like  order,  see  Wilkinson  v.  Joherna,  L.  C.  for  M.  E.,  8  May,  1873, 

B.  1321 ;  S,  C.j  16  Eq.  14. 

By  the  Partition  Act,  1868,  s.  6,  the  Court  may  allow  any  of  the  parties 
interested  in  the  property  to  bid  at  the  sale  on  suen  terms  as  to  non-payment 
of  deposit,  setting  off,  or  accoimting  for  the  purchase-money  or  any  part 
thereof,  instead  of  paying  the  same,  or  as  to  other  matters,  as  to  the  Court 
seem  reasonable. 

See  on  this  section,  Dan.  1109. 
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18.  Liberty  to  purchase^  and  bid  at  Sale. 

Upon  the  appeal  of  Pits  from  an  order,  dated  &c. — The  Court  being 
of  opinion,  having  regard  to  the  nature  of  the  -pro^rty  hereinafter 
mentioned,  and  to  the  number  of  persons  interested  therein,  that  a  sale 
thereof  and  a  distribution  of  the  proceeds  would  be  more  beneficial  for 
the  parties  interested  than  a  division  of  the  property  between  or  among 
them,  Let  the  freehold  messuages,  lands,  and  hereditaments  mentioned 
in  the  schedule  to  the  Master's  certificate  in  P,  v.  P.,  dated  &c.,  in 
the  Master's  certificate  in  this  action,  dated  &c.,  mentioned,  be  sold 
with  the  approbation  of  the  Judge. — ^Let  any  of  the  parties  not  having 
the  conduct  of  the  sale  be  at  liberty  to  lay  proposals  before  the  Judge 
at  Chambers  for  the  purchase  of  the  said  lands  &c.,  or  to  bid  and 
become  the  purchasers  thereof  without  payment  of  any  deposit ;  And 
Let  the  purchase-money  of  any  portion  so  purchased  by  any  of  the 
parties  be  set  off  against  the  shares  to  which  they  may  respectively  be 
entitled ;  And  Let  the  money  to  arise  by  such  sale  be,  subject  to  such 
set-off  as  aforesaid,  paid  into  Court  &c. — Gilbert  v.  Smith,  C.  A.,  31  Jan. 
1879,  A.  317 ;  S,  C,  affirmed  by  Dom.  Proc.  sub  nom,  Pitt  y,  Jones, 
5  App.  Ca.  651. 

19.  Time  fixed  for  Distribution  of  Proceeds  of  Sale  and  Advertisements 

directed — Partition  Act,  1876.  «.  4. 

This  action  coming  on  this  day  for  further  consideration  &c.,  this 
Court  doth  fix  the  —  day  of  —  &c.  as  the  time  at  the  expiration  of  which 
the  proceeds  of  sale  of  the  hereditaments  by  the  judgment,  dated  &c., 
directed  to  be  sold,  and  which,  pursuant  to  the  order  dated  &c.,  have 
been  sold  to  &c.,  will  be  distributed ;  And  Let  notice  be  given  by 
advertisements,  to  be  inserted  once  in  the  London  Gazette  and  twice 
in  the  Times  newspaper,  for  notifying  to  C.  (on  whom  service  of  notice 
of  the  said  judgment  was  by  the  said  order,  dated  &c.,  dispensed  with, 
and  who  has  not  hitherto  come  in  and  established  his  claim)  the  fact 
of  the  said  sale,  the  time  of  the  intended  distribution,  and  the  time 
within  which  a  claim  to  participate  in  the  proceeds  must  be  made. — 
Fortnamy,  Hadlow,  Fry,  J.,  18  Not.  1881,  A.  3889  ;  and  see  Phillips  v. 
Andrews,  35  W.  E.  266  ;  56  L.  T.  108. 

For  order  at  Chambers  fixing  a  time  for  distribution  one  month  from  date 
of  service  of  notice  of  the  order,  see  Moger  v.  Bush,  Chitty,  J.,  at  Chambers, 
29  Jan.  1883,  B.  140. 

For  form  of  advertisement,  see  D.  0.  F.  764. 


20.  Sale  of  Propei^ty  of  a  Botanic  Garden  Company  after  Advertise- 
ments for  Claimants. 

This  action  coming  on  for  further  consideration  &c.,  in  the  presence 
of  counsel  for  the  Pits  and  the  Defts  &c..  And  it  appearing  by  the  chief 
plerk's  certificate  dated  ^c,  that  advertisements  haye  been  publislie4 
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at  the  time  and  in  the  manner  directed  by  the  judgment,  dated  ftc., 
calling  upon  all  persons  claiming  to  be  interested  in  the  H.  Garden  to 
come  in  and  establish  their  claims  bj  a  day  thereby  limited,  which  has 
long  since  elapsed,  and  that  the  several  persons  whose  names  afid 
addresses  are  set  forth  in  the  schedule  to  the  said  certificate  hare  come 
in  and  established  their  claims  to  the  number  of  shares  in  the  said  H. 
Oarden  set  opposite  their  respective  names  in  such  schedule,  and  that 
all  such  persons  have  been  served  with  notice  of  the  said  judgment, 
and  that  the  Pits  have  also  sent  out  circular  letters  to  all  persons  on  the 
register  of  the  H.  Garden,  and  to  aU  persons  believed  to  be  interested 
in  the  said  garden,  stating  the  effect  of  such  advertisements ;  And  this 
Court,  being  of  opinion  that  the  ag^ement,  dated  &c.,  for  the  sale  of 
the  said  H.  Garden  to  A.  B.  for  £ —  is  a  fit  and  proper  agreement  for 
carrying  such  sale  into  efiPect ;  Let  the  said  agreement  be  carried  into 
effect,  notwithstanding  that  the  said  A.  B.  is  a  shareholder  in  the  said 
garden,  subject  to  the  several  provisions  contained  in  the  4th  section 
of  the  Partition  Act,  1876.— Direct  A.  B.  to  pay  purchase-money  into 
Court,  with  usual  directions  as  to  payment  off  of  mortgages,  and  on 
payment  into  Court,  Let  Defts  execute  conveyance. — Adjourn  further 
consideration,  with  liberty  to  apply. — Baxter  v.  Thompson^  M.  B. 
20  March,  1880,  A.  996. 


21.  Order  dispeming  mth  8ef*vice  of  Notice  of  Judgment y  and  direct^ 
ing  Advertisements — Partition  Actj  1876,  «.  3. 

Upon  motion  &c.  (or  upon  the  application  of  &c.),  and  upon  reading 
an  affidavit  of  &c.  \_8tating  the  grounds']^  Let  service  of  notice  of  the 
judgment  in  this  action,  dated  &c.,  on  A.,  of  &c.,  and  B.,  of  &c.,  be  dis- 
pensed with ;  And  Let,  instead  thereof,  advertisements  be  published  in 
&c.  [state  the  times  and  manner  of  advertising^  calling  upon  all  persons 
claiming  to  be  interested  in  the  property  to  which  this  action  relate 
who  have  not  been  served  with  notice  of  this  judgment,  to  come  in  and 
establish  their  respective  claims  in  respect  thereof  before  the  Judge  in 
Chambers  within  —  days  from  the  —  day  of  — . 

For  order  under  Partition  Act,  1868,  s.  9,  for  advertisement  of  notice  of  the 
decree  in  such  newspapers  as  the  Judge  in  Chambers  should  direct,  and  to 
suspend  the  sale  directed  by  the  decree  until  the  time  limited  by  such  adver- 
tisements should  have  expired,  see  Peters  v.  Bacon,  M.  B.,  8  Jime,  1869,  B. 
1859;  S.  a,  8Eq.  125. 

For  form  of  application,  see  D.  C.  F.  761. 


22.  Subsequent  Order  for  Sale— Partition  Act,  1876,  ss.  3,  4. 

Upon  the  application  of  &c.,  and  upon  reading  the  judgment,  dated 

&c.,  and  the  Master's  certificate,  dated  &c.,  whereby  it  appears  that 

all  persons  interested  in  the  property  to  which  this  action  relates, 

who  were  not  originally  parties  thereto,  have  been  served  with  notice 

of  the  said  judgment,  dated  &c. ;  [or  upon  reading  the  judgment  &c., 

dated  ftc.^  the  order  dated  &c.,  dispensing  with  service  of  notice  of  the 
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said  judgment  on  A.  and  B.,  and  directing  instead  thereof  advertise- 
ments to  be  published  at  the  times  and  in  the  manner  therein  men- 
tioned, an  affidavit  of  &c.,  filed  &c.,  showing  that  &c.,  state  the  effect  of 
ike  affidavit  showing  that  the  advertisements  have  been  published  as  directed 
by  the  previous  order ;  And  no  persons  having  oome  in  and  established 
their  claims  in  respect  of  the  said  property] ;  Let  the  said  property  be 
sold  with  the  approbation  of  the  Judge  [//"  after  order  dispensing  with 
service,  add:  subject  to  the  several  provisions  contained  in  the  4th 
section  of  the  Partition  Act,  1876] ;  And  Let  the  money  to  arise  by 
such  sale  be  paid  into  Oourt  to  the  credit  of  &c.,  subject  to  further 
order. 

For  form  of  summons,  see  D.  0.  F.  763. 

23.  Judgment  far  Sale  atit  of  Court  in  Partition  Action  under 

0,    LI,  r.    1a,  ivhere   Circumstances  Special — Partition  Acty 
1868,  8.  4. 

Upon  motion  for  judgment  &c.,  and  upon  reading  the  pleadings  in 
this  action  {enter  evidence),  the  Judge  being  of  opinion  that  the  legal 
estate  in  fee  in  the  residuary  real  estate  of  the  said  testator  D.  S., 
deceased,  is  now  vested  in  the  Deft  C.  E.  H.  Y.  as  the  legal  pers. 
represve  of  F.  S.,  deceased,  the  last  surviving  trustee  of  the  will  of  the 
said  testator,  and  being  satisfied  that  the  Pits  and  the  Defts  G.  E.  H.  Y., 
H.  J.  H.,  A.  B.  C,  E.  M.  S.,  and  E.  J.  B.  are  beneficially  interested 
in  a  moiety  and  upwards  of  such  real  estate,  and  the  said  Pits  and  the 
last  named  Defts  by  their  counsel  desiring  a  sale ;  This  Court  doth 
order  that  the  said  residuary  real  estate  be  sold  out  of  Court,  and  that 
the  money  to  anise  from  such  sale  be  paid  into  Court  to  the  credit  of 
this  action,  Be  D,  S,,  deceased,  C.  v.  F.,  1887,  S.  42,  "Proceeds  of 
sale  of  testator's  real  estate,"  subject  to  further  order;  And  it  is 
ordered  that  the  reserve  price  at  such  sale,  and  the  amount  of  the 
auctioneer's  remuneration  be  fixed  in  Chambers. — ^Adjourn  further  con- 
sideration.— Liberty  to  apply. — He  Stedman,  Coombe  v.  Vincent,  Kay,  J., 
12  May,  1888,  B.  620  ;  Pitt  v.  White,  57  L.  T.  650. 

In  the  above  case,  Re  Stedman^  Coombe  v.  Vincent^  and  in  the  following  case, 
Haddock  v.  H,,  tiiie  Court  made  the  order  without  the  usual  inquiries  as  to 
parties  interested  (in  Re  Stedmauy  without  requiring  strict  evidence  of  title) ; 
but  semble,  the  usual  order  is  to  direct  inquiries  as  in  Forms  1  or  4,  suf/ra, 
unless  property  smaU  and  title  simple :  Hawkins  v.  Herbert,  37  W.  E.  300 ; 
Wood  V.  Gregory ,  43  Ch.  D.  82. 

24.  Sale  out  of  Court  in  Partition  Action  at  the  Request  of  Plaintiff 
and  all  the  Defendants  sui  juris  beneficially  interestedy  with  Conse-- 
quent  Directions — Partition  Act^  1868,  «.  8, 

Ajscd  it  appearing  that  C.  the  testatrix  &c.  died  seised  and  possessed 
of  the  freehold  and  leasehold  hereditaments  in  the  statement  of  daim 
mentioned,  and  that  by  virtue  of  her  will  the  Pit  is  absolutely  entitled 
to  one  equal  undivided  moiety  of  the  said  hereditaments,  and  that  by 
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Tirhie  of  her  will  and  the  will  and  codicil  of  H.  deceased  &c.  the  Defts 
B.  and  N.  are  entitled  to  the  other  moiety  of  the  said  freehold  and 
leasehold  hereditaments  upon  the  trusts  therein  contained  for  the 
benefit  of  the  Defts  E.,  L.,  &c. ;  And  the  Pit  and  the  Defts  K.,  L.,  &€., 
by  their  counsel  requesting  a  sale  of  the  said  hereditaments  and  a  dis- 
tribution of  the  proceeds  instead  of  a  division  of  the  said  hereditaments 
among  the  parties  interested  therein,  Let  the  scud  freehold  and  lease- 
hold hereditaments  be  sold  by  the  Pit  by  public  auction  in  such  way 
as  he  shall  think  fit,  and  the  money  to  arise  by  such  sale  be  received 
by  the  Pit  and  the  Defts  B.  and  N.  the  trustees  of  the  will  of  the 
testator  H. ;  And  Declare  that  for  the  purposes  of  the  sale  the  Deft  W. 
(non  compos)  is  a  trustee  &c.  [See  Form  13,  sup.  Chap.  XLI.,  "Trus- 
tees," p.  1267] ;  And  Let  the  costs  of  the  Pit  and  the  Defts  of  this  action 
(as  between  solr  and  client),  including  therein  the  costs  and  expenses  of 
the  said  sale,  be  taxed  &c. ;  And  Let  the  Pit  and  the  said  Defts  B.  and 
N.,  out  of  the  money  to  arise  by  the  said  sale,  pay  the  said  costs  when 
taxed,  and  pay  one  moiety  of  the  residue  of  the  said  money  after  pay- 
ment of  such  costs  as  aforesaid  to  the  Pit,  and  pay  the  other  moiety 
thereof  to  the  said  Defts  B.  and  N.  to  be  held  by  them  upon  the  same 
trusts  in  all  respects  as  are  contained  in  the  will  of  the  testator  H.  con- 
cerning his  imdivided  moiety  of  the  said  hereditaments. — ^Liberty  to 
apply.— ^arfrfocife  V.  H.,  V.-C.  M.,  19  April,  1873,  A.  104. 

N.B.— In  this  case  the  Court  looked  into  the  evidence  itself  without  direct- 
ing usual  inquiries,  as  to  which  see  note  to  last  Form. 

Solr  and  client  costs  will  not  be  allowed  except  by  consent  of  the  parties : 
Ball  V.  Kemp- Welch,  14  Ch.  D.  512,  513. 

25.  The  like,  by  Trustees — Costs — Distribution  of  Proceeds — 

Partition  Act,  1868,  s.  8. 

This  Court  being  of  opinion  that  a  sale  of  the  hereditaments  in  the 
parish  of  &c.,  devised  by  the  will  of  the  testator  &c.,  and  a  distribution 
of  the  proceeds  wiU  be  more  beneficial  for  the  several  persons  now  or 
who  may  hereafter  become  interested  therein  than  a  division  of  the 
said  hereditaments  among  them,  and  the  Pits  and  the  Defts  by  their 
counsel  respectively  requesting  such  sale.  Let  the  Defts  L.  and  P.  {the 
trustees)  be  at  liberty  to  sell  such  hereditaments  in  such  manner  and 
subject  to  such  particulars,  conditions,  and  provisions  as  they  may 
think  fit ;  And  Declare  that  upon  such  sale  the  Pits  and  the  Deft  P. 
{out  of  the  jurisdiction),  as  one  of  the  co-heirs  of  the  testator,  will  be 
trustees  &c.  [See  Form  11,  p.  1266] ;  And  Let  the  Defts  L.  and  P.  be 
appointed  to  convey  &c. ;  And  Let  them  receive  the  purchase-money  to 
arise  from  the  sale  of  the  said  hereditaments  and  execute  the  convey- 
ances thereof  accordingly. — Appoint  L.  and  J.  trustees  of  the  Pits* 
moiety  of  the  money  to  be  produced  by  the  sale  of  the  said  heredita- 
ments and  of  such  residue  as  hereinafter  mentioned  of  the  fifth  share 
of  the  Deft  D.  in  the  other  moiety  of  the  said  money ;  And  Let  the 
costs  of  the  Pits  and  the  Defts  of  this  action  and  of  the  said  L.  and  J. 
9s  such  trustees  of  the  Fits'  moiety,  indnding  the  cQsts  of  the  said  Ih 
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and  P.  of  the  sale  hereby  directed,  be  taxed  &c.  (as  between  boIt  and 
client) ;  And  Let  the  Defts  L.  and  P.  retain  their  own  costs  when  taxed, 
and  pay  to  the  Pits  and  the  remaining  Defts  their  costs  when  taxed 
out  of  the  purchase-money  to  be  received  by  them  as  aforesaid ;  And 
Let  the  Defts  L.  and  P.  pay  one  moiety  of  the  net  residue  of  the  said 
purchase-money  to  the  said  L.  and  J.  as  such  trustees  as  aforesaid,  to 
be  held  by  them  upon  trust  to  apply  the  same  to  some  one  or  more  of 
the  purposes  mentioned  in  the  34th  section  of  the  Settled  Estates  Act, 
1877,  without  any  application  to  this  Court,  and  in  the  meantime  to 
invest  the  same  in  or  upon  any  stocks,  funds,  or  securities  in  or  upon 
which,  pursuant  to  the  general  orders  of  this  Court,  cash  under  the 
control  of  the  Court  may  be  invested ;  And  Let  the  said  trustees  pay 
the  income  of  the  said  moiety  and  of  the  investments  thereof  to  the  Pit. 
G.  during  her  life,  and  subject  thereto  hold  the  same  moiety  and  the 
investments  and  income  thereof  for  the  benefit  of  the  other  persons 
interested  under  the  limitations  in  the  testator's  wiU  contained  of  and 
concerning  that  moiety  of  the  said  hereditaments  which  by  the  said  will 
was  devised  to  the  Pit  C.  for  her  life ;  And  Let  the  Defts  L.  and  P.  pay 
one  equal  fifth  part  of  the  remaining  moiety  of  the  residue  of  the  said 
purchase-money  to  the  Deft  L.  to  be  held  by  him  upon  the  trusts  of  the 
indenture  dated  &c.  in  the  pleadings  mentioned. — Like  direction  as  to 
another  fifth ;  and  for  payment  of  one  other  equal  fifth  part  thereof 
to  the  Defts  A.  and  L. ;  "And  Let  the  Defts  L.  and  P.,  out  of  one 
other  equal  fifth  part  of  the  said  moiety,  pay  to  the  Deft  A.  the 
amount  due  to  him  on  his  securities  in  the  pleadings  mentioned,  and 
pay  to  the  Deft  L.  the  amount  due  to  him  on  his  security  dated  the  &c. 
in  the  pleadings  mentioned,  and  pay  the  net  residue,  if  any,  of  the 
same  fifth  share  to  the  said  L.  and  J.,  to  be  held  by  them  upon  trust 
to  apply  the  same  to  some  one  or  more  of  the  purposes  mentioned  &c. 
(see  sup.) ;  And  Let  the  Defts  L.  and  P.  pay  the  remaining  equal  fifth 
share  of  the  said  moiety  to  the  Deft.  L.,  to  be  held  by  him  upon  the 
trusts  of  the  indenture  dated  &c.  in  the  pleadings  mentioned." — Liberty 
to  apply.— See  Chubb  v.  Pettipher^  V.-C.  M.,  25  June,  1870,  A.  1778. 

For  similar  order  where  there  were  infant  trustees,  see  Harrison  v.  Ashian, 
10  July,  1869,  A.  2519. 

For  order,  after  declaration  of  rights  and  request  by  parties  sui  juris  for 
a  sale,  and  the  Court  being  of  opinioa  &c.,  that  trustees  be  at  liberty  to  sell 
and  diispose  of  the  property  by  pubhc  auction,  in  such  lot  or  lots  &c.,  and 
subject  to  such  conditions  &o.,  as  they  might  think  fit,  and  to  convey  and  sur- 
render to  purchasers,  and  receive  the  purchase-money,  and  thereout,  after 
paying  taxed  costs,  to  pay  one-third  of  the  residue  of  the  proceeds  to  the  Pit, 
and  hold  the  remaining  two-thirds  upon  trust  to  apply  the  same  to  some  one 
or  more  of  the  putposes  mentioned  in  the  23rd  section  of  the  Settled  Estates 
Act,  1856  (now  Settled  Estates  Act,  1877,  s.  34),  without  any  application  to 
the  Court,  with  special  directions  following  the  trusts  of  the  will  of  which 
they  were  trustees,  with  power  of  sale,  see  Hayward  v.  Smith,  V.-C.  M.,  20 
March,  1869,  A.  678 ;  8.  C.y  20  L.  T.  70. 

• 

26.  Sak  of  Party  and  Partition  of  Party  on  Further  Comideration. 

Declaee  that  the  Pit  and  her  incumbrancers,  the  Deft  A.  and  her 
incumbrancers,  and  Q.  and  T-^  the  trustees  of  the  settlement  dated  ^c, 
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are  entitled  to  the  freehold,  copyhold,  and  leasehold  estates  particu* 
larised  in  the  Schedule  to  the  certificate  in  equal  sixth  shares ;  And 
this  Court  heing  of  opinion  that  it  is  unnecessaiy  to  sell  the  whole  of 
such  freehold,  copyhold,  and  leasehold  hereditaments  and  premises^ 
and  the  Fit  by  her  counsel  requesting  a  sale  of  such  portion  as  is  set 
forth  in  the  schedule  hereto,  Let  such  portions  of  the  said  freehold, 
copyhold,  and  leasehold  hereditaments  as  are  set  forth  in  the  schedule 
hereto,  and  such  other  parts  of  the  said  hereditaments  as  shall  appear 
impracticable  to  be  partitioned  as  hereinafter  directed,  be  sold  with 
the  approbation  of  the  Judge ;  And  Let  the  money  to  arise  from  such 
sale  be  paid  into  Court  &c. ;  And  Let,  notwithstanding  it  is  in  the  said 
certificate  certified  that  a  sale  of  the  whole  of  the  hereditaments  would 
be  more  beneficial  for  the  parties  interested  than  a  division  thereof 
between  or  among  them  (having  regard  to  the  declaration  hereinbefore 
contained),  a  partition  be  made  by  the  Judge  in  Chambers,  so  far  as 
may  be  practicable,  of  such  portion  of  the  said  freehold,  copyhold,  and 
leasehold  hereditaments  described  in  the  said  schedule  to  the  Chief 
Clerk's  said  certificate  as  is  not  set  forth  in  the  schedule  hereto  ;  And 
Let  the  same  be  divided  into  six  equal  parts ;  And  Let  one  sixth  part 
thereof  be  allotted  as  the  share  of  the  Pit  and  her  incumbrancers,  and 
one  other  sixth  part  thereof  &c. ;  And  Let  the  respective  parties  hold 
and  enjoy  their  respective  shares  in  severalty  according  to  such  allot- 
ments, and  execute  mutual  conveyances  to  each  other  according  to  their 
respective  interests  therein,  such  conveyances  to  be  settled  by  the 
Judge,  &c. — ^Liberty  to  apply. — Allen  v.  A,,  V.-C.  W.,  14  July,  1873, 
A.  2006  ;  S.  C,  21  W.  E.  842 ;  42  L.  J.  Ch.  839. 

For  similar  decree,  see  Roebuck  v.  Chadebet,  M.  B.,  11  June,  1869,  B.  1551;^ 
£F.  C,  8  £q.  127 ;  and  for  a  like  order  when  there  was  an  agreement  to 
partition  part  of  the  property,  see  Be  Worrail,  Qumey  v.  Clare,  V.-C.  M., 
19  Jan.  1»77,  B.  875. 

For  order,  subject  to  inquiries,  for  the  sale  of  the  whole  or  such  portions 
of  which  the  sale  shall  be  approved  by  the  Judge,  with  liberty  for  the  Pits 
and  Defts,  if  the  properly  or  any  part  thereof  shall  not  be  sold,  to  lay  pro- 
posals before  the  Judge  in  Chambers  lor  a  partition,  having  regard  to  the 
rights  of  the  Pits  and  Defts  therein ;  liberty  to  lay  proposals  before  the 
Judge  in  Chambers  for  allotting  the  purchase-moneys,  or  the  residue  thereof, 
to  any  one  or  more  of  the  persons  interested  in  uie  property,  in  entire  or 
partial  satisfaction  of  his,  her,  or  their  shares  or  share  m  such  property,  and 
for  allotting  or  charging  a  sum  in  gross  by  way  of  equality  of  partition  when 
expedient,  see  Pennington  v.  DaOiac,  Y.-C.  M.,  23  Apnl,  1870,  B.  1105; 
S.  a,  18  W.  B.  684. 


27.  Alternative  Order  for  Sale  or  for  Partitioti  on  JBesutt  qf 
Inquiries — Partition  Act,  1868,  «.  4. 

''Let  the  following  &c. :  1.  An  inquiry  what  real  estate  (if  any)» 
other  than  the  estate  called  —  in  the  will  of  N.,  the  testator  &c.,  was 
devised  by  the  said  testator  in  fourths  as  therein  mentioned,  and  of 
what  particulars  the  said  estate  called  —  consists." — 2.  Inquiry  as  to 
persons  interested  [Form  4,  p.  1855]. — ''And  if  it  shall  be  certified 
that  all  the  persons  interested  in  the  said  hereditaments  and  premises 
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are  parties  to  this  action  or  have  been  served  with  notice  of  this  judg- 
ment, and  the  persons  interested  in  not  less  than  one  moiety  shall 
request  a  sale,  and  the  persons  interested  in  the  remainder  of  the  said 
hereditaments  and  premises  shall  not  show  good  reason  to  the  contrary, 
Let  the  said  hereditaments  and  premises  be  sold  with  the  approbation 
of  the  Judge ;  And  Let  the  money  to  arise  by  the  said  sale  be  paid 
into  Court  to  the  credit  of  this  action  &c. ;  And  if  a  sale  shall  not  be 
requested  by  the  persons  interested  in  not  less  than  one  moiety,  Let  a 
partition  be  made  of  the  said  hereditaments  and  premises  by  the  Judge 
in  Chambers  amongst  the  persons  entitled  according  to  their  respective 
rights  and  interests  therein." — ^Adjourn  &c. — ^Liberty  to  apply. — See 
NicholU  V.  Winn,  L.  C.  for  M.  E.,  2  Aug.  1873,  B.  2500. 


28.  Short  Fonn  of  Judgment  where  Plaintiffs  ad/nit  that  all  Persons 
interested  are  not  Parties  to  Action — Partition  Act,  1868,  s.  4. 

Upon  motion  for  judgment  &c.  [enter  pleadings  and  evidence]  ;  And 
the  Pit  [if  so,  and  the  Defts  X.  and  Y.],  who  claim  td  be  interested  in 
a  moiety  or  upwards  of  the  freehold  hereditaments  in  the  pleadings 
mentioned  by  their  counsel  requesting  a  sale  of  the  hereditaments  and 
a  distribution  of  the  proceeds  instead  of  a  division  of  the  same  between 
or  among  the  persons  interested ;  This  Court  doth  order  that :  1.  An 
inquiry  be  made  of  what  particulars  such  hereditaments  now  consist. 
2.  An  inquiry  who  are  the  persons  interested  in  the  said  hereditaments, 
and  for  what  estates  and  interests  and  in  what  shares  and  propor- 
tions.— ^And  the  Fit  and  Defts  by  their  counsel  admitting  that  all  the 
persons  interested  are  not  parties  to  this  action ;  It  is  ordered  that  any 
persons  interested,  collectively  or  individually,  to  the  extent  of  one 
moiety  or  upwards  in  the  said  hereditaments  be  at  liberty  to  apply  in 
Chambers  for  a  sale  of  the  said  hereditaments  when  it  shall  have  been 
certified  that  all  the  persons  interested  who  are  not  parties  and  who 
ought  to  be  served  with  notice  of  this  judgment  have  been  so  served^ 
or  that  service  of  notice  of  such  judgment  has  been  dispensed  with, 
and  that  the  parties  or  party  interested,  collectively  or  individually,  to 
the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments  request 
a  sale  as  they  may  be  advised. — Adjourn  further  consideration. — 
Liberty  to  apply.— See  Pocock  v.  Kennedy,  V.-C.  H.,  2  June,  1877,  B. 
1241. 


29.  Costs  qf  Action  to  recover  Title  Deeds. 

This  action  coming  on  for  fui*ther  consideration  &c..  Declare  that 
the  Pits  are  entitled  absolutely  to  one  sixth  part  of  the  hereditaments 
in  the  pleadings  mentioned,  and  to  a  charge  upon  two  other  sixth  parts 
thereof  for  £ —  and  interest  &c. ;  that  A.  B.,  by  virtue  of  his  sub- 
mortgage dated  &c.,  and  C.  D.,  by  virtue  of  the  mortgage  dated  &or, 
were  entitled  equally  (subject  to  the  said  charge)  to  the  said  two  sixths  | 
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that  the  Deft  E.  F.  is  entitled  to  two  other  sixth  parts  of  the  said 
hereditaments,  and  that  she  and  the  Deft  O.  H.  are  entitled  to  the 
remaining  one  sixth  part  thereof.  Eefer  to  the  taxing  master  to  tax 
the  Pits  and  the  Defts  and  parties  attending  their  costs  of  thifi  action, 
including  in  the  costs  of  the  Pits  their  costs  properly  incurred  in  the 
action  of  X.  r.  Y.,  brought  by  the  Pits  to  recover  the  title  deeds  of 
part  of  the  said  hereditaments,  and  not  paid  by  the  Defts  thereto; 
And  Let  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [^Add  payment  schedule  directing  payment  of  the  costs  out  of 
the  whole  fund  before  division  in  the  above  proportions:  r.  inf  p.  1881]. 
—Belcher  v.  Williams,  North,  J.,  2  Aug.  1890,  A.  2111 ;  iS.  C,  45  Ch.  D. 
510. 


KOTES. 

RIGHT  TO  PAKTmON. 

The  Common  Law  right  of  coparceners  to  partition  (see  Litt.  s.  247)  wsjb 
extended  by  31  H.  YIII.  c.  1 ,  and  32  H.  YIII.  c.  32 ;  and  before  the  Partition 
Act,  1868  (which  confers  upon  persons  who  would  have  been  entitled  to  sue 
for  partition  the  right,  suoject  to  certain  limitations,  of  enforcing  a  sa]e}, 
every  joint  tenant,  or  tenant  in  common  in  possession,  whether  in  tod 
{Brook  V.  Earifwd,  2  P.  Wms.  518) ;  for  life  {Gaskell  v.  (?.,  6  Sim.  643) ;  for 
jearB  (Baring  v.  Nash,  1  Y.  &  B.  551);  or  for  an  estate  deteiminable  on 
marriage  (Hobson  v.  Sherwood,  4  Beav.  184),  had  the  right  to  sue  for 
partition,  the  decree  being  binding  upon  those  in  remainder:  Gaskell  v.  6^., 
sup, 

^ut  the  right  is  confined  to  persons  having  estates  in  possession ;  and 
joint  tenants,  or  tenants  in  common,  in  reversion  or  remamder,  could  not 
file  a  bill  for  partition :  Evans  v.  Bagshaw,  5  Ch.  340;  8  Eq.  469;  nor  can 
there  be  partition  or  sale  where  there  is  an  overriding  trust  for  management 
and  division  of  profits  which  the  cs,  g.  t.  have  no  power  to  determine: 
Taylor  v.  Grange,  15  Ch.  D.  165,  C.  A. ;  13  Ch.  D.  223 ;  Swaine  v.  Denby, 
14  Ch.  D.  326;  or  a  subsisting  trust  for  sale,  and  the  cs,  q,  t.,  though  sui 
juris,  cannot  agree :  Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A. 

Partition  of  lands  may  also  be  effected  by  deed  of  partition,  which  is  a 
valid  exercise  of  a  power  of  exchange :  Be  Frith  and  Osborne,  3  Ch.  D.  618 ; 
and  for  such  deeds,  see  Dav.  Conv.  vol.  v.,  pt.  2,  pp.  13 — 70;  and  under  the 
Liclosure  Acts,  1845—1876,  m/.  p.  1892. 

As  to  the  powers  of  tenants  for  life  under  the  Settled  Land  Acts  to  effect 
partitions,  see  Settled  Land  Act,  1882  (45  &  46  Yict.  c.  38),  ss.  3,  4  and 
19,  and  Settled  Land  Act,  1890  (53  &  54  Y.  c.  69)  8.  5. 

Since  the  8  &  9  W.  IIL  c.  31  (made  perpetual  by  3  &  4  Anne,  c.  18,  but 
now  repealed  by  the  Statute  Law  Eevision  Act,  1867,  30  &  31  Y.  c.  59), 
which  was  passed  '*  for  the  easier  obtaining  partition  of  lands  in  co-parcenary, 
joint  tenancy  and  tenancy  in  common,"  the  old  Common  Law  mode  of  pro- 
ceeding by  writ  of  partition  directed  to  the  sheriff  had  become  practically 
superseded,  and  by  3  &  4  W.  lY.  c.  27,  s.  36,  the  writ,  except  as  to  dower, 
was  abolished. 

Under  the  concurrent,  and  since  1833  exclusive,  jurisdiction  in  Equity, 
which  arose,  as  has  been  stated,  from  the  extreme  difficulty  attending  the 
process  of  partition  at  law  (see  Agar  v.  Fair/ax,  1  L.  C.  Eq.  181 ;  Manners 
y.  Charltsworth,  1  My.  &  K.  330),  a  partition  has  been  decreed  of : — 

Manors.'] — See  Hanbury  v.  Hxissey,  14  Beav.  153;  Ley  v.  Cox,  lb.  167; 
Caitley  v.  Arnold,  4  K.  &  J.  595 ;  Sparrow  v.  Fiend,  1  Dick.  348. 

Advowsons.^—See  Johnstone  v.  Baber,  6  D.  M.  &  G.  439 ;  22  Beav.  562 ; 
Bodicoate  v.  Steers,  1  Dick.  69,  inf.  Sect.  II.,  Form  6,  p.  1887;  the  right 
of  presentation  after  the  first,  which  in  the  case  of  tenants  in  common  was 
eetued  by  lot,  being  made  alternate,  and  capable  of  bein^  enforced  against  ^e 
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bishop :  see  MaUhews  v.  Bp,  Bath  and  Wellsy  2  Dick.  652  ;  Seymour  v.  Bennett ^ 
2  Atk.  483. 

And  by  the  Sale  of  Advowsons  Act,  1856  (19  &  20  V.  c.  50),  power  was 
given  to  the  owners  of  advowsons  therein  mentioned,  forming  a  numerous 
class,  and  deriving  no  pecuniary  advantage  from  their  right,  to  direct  a  sale 
for  the  purposes  therein  mentioned. 

By  the  Benefices  Act,  1898  (61  &  62  V.  c.  48),  s.  1,  sub-s.  2,  it  is  made 
unlawful  to  offer  for  sale  by  public  auction  any  right  of  patronage,  save  in 
the  case  of  an  advowson  to  be  sold  in  conjunction  with  any  manor,  or  with 
an  estate  of  not  less  than  100  acres  situate  in  the  parish  in  which  the  benefice 
is  situate,  or  in  an  adjoining  parish,  and  belonging  to  the  same  owner  as  thfy 
advowson. 

Rent-charges.'] — See  Co.  Litt.  164  b  ;  Bivis  v.  Watson,  5  M.  &  W.  265. 

Leaseholds  for  years  (as  to  which  the  right  to  obtain  partition  was  extended 
by  32  H.  Vlil.  c.  32)].— See  Ames  v.  Comyns,  16  W.  R.  74;  17  L.  T.  163; 
though  in  North  v.  Guvian,  Beat.  342,  partition  of  a  leasehold  house  was 
refused,  as  not  warranted  by  the  nature  of  the  property  and  the  interest  of 
the  parties. 

Copyholds,] — Before  the  Copyhold  Enfranchisement  Act,  1841  (4  &  5  V.  c. 
35),  Courts  of  Equitv  had  no  jurisdiction  to  decree  partition  of  copyholds 
or  customary  freeholds :  Horncastle  v.  Charlesworthf  11  Sim.  315;  Jope  v. 
Morsheady  6  Beav.  213;  though  specific  performance  might  be  decreed  of  an 
agreement  to  divide  copyholds :  Bolton  v.  WarJ^  4  Ha.  530 ;  and  in  the  ca^e 
of  freeholds  and  copyholds  intermixed,  the  freeholds  might  be  allotted  to  one 
and  the  copyholds  to  another:  see  Dillon  v.  Coppin,  6  Beav.  217,  n. ;  but  by 
that  Act  a  partition  of  lands  of  copyhold  or  customary  tenure  might  be 
made :  Bowles  v.  Bump,  9  W.  R.  370 ;  Clarke  v.  Clayton,  2  Giff.  333 ;  and 
now,  by  the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  s.  84,  *'  in  an  action  for 
the  partition  of  land  of  copyhold  or  customary  tenure,  the  like  order  may  be 
maoe  as  may  be  made  witn  respect  to  land  of  freehold  tenure." 

Party  Wall. ]— May/air  Property  Co.  y.  Johnston,  (1894)  1  Ch.  608. 

TniiE. 

The  title  of  the  Pit  to  an  interest  in  the  property  of  which  he  seeks  parti- 
tion must  be  clearly  shown :  Jope  v.  Morshead,  6  Beav.  213  ;  Parker  v.  Gerard, 
Amb.  236. 

Under  colour  of  a  prayer  for  partition,  the  Court  would  not  entertain  a  bill 
for  the  purpose  of  trying  legal  questions,  establishing  title  to,  or  recovering 
possession  of,  land:  Slade  v.  Barlow,  7  Eq.  296;  Bolton  v.  B,,  lb.  298,  n. ; 
Oiffard  v.  Williams,  5  Ch.  546 ;  Moore  v.  Kempston,  I.  R.  4  Eq.  306 ;  18  W.  R. 
803;  and  see  Wardy.  W.,  18  W.  R.  87;  though  in  BuH  v.  Hellyar,  14  Eq. 
160,  disputed  (questions  of  legal  construction  were  decided  at  the  hearing  of 
a  partition  suit  at  the  desire  of  all  parties  other  than  an  infant,  the  decree 
bemg  prefaced  by  a  statement  to  that  effect. 

And  semble,  that  under  25  &  26  V.  c.  42  (Rolfs  Act),  the  Court  had  juris- 
diction to  decide  incidental  legal  questions,  but  not  legal  questions  to  which 
the  claim  for  partition  was  subordinate,  or  which  dia  not  form  merely  the 
substantial  ground  of  the  action :  see  Walker  on  Partition,  36,  37. 

But  the  Jud.  Act,  1873,  s.  24  (7),  enables  and  directs  the  High  Court  of 
Justice  and  Court  of  Appeal  to  grant  '*  all  such  remedies  whatsoever  as  any 
of  the  parties  may  appear  to  be  entitled  to  in  respect  of  an^r  and  every  legal 
or  equitable  claim  properly  brought  by  them  respectively  in  such  cause  or 
matter,  &o." 

By  O.  xvin,  2,  no  cause  of  action  shall,  unless  by  leave,  be  joined  with 
an  action  for  the  recovery  of  land,  except  claims  for  mesne  profits  or  arrears 
of  rent  or  double  value  in  respect  of  the  premises  claimed  or  any  part  thereof, 
and  damages  for  breach  of  any  contract  under  which  the  same  or  any  part 
thereof  are  he'd,  or  for  any  wrong  or  injury  to  the  premises  claimed.  But 
this  is  not  to  prevent  the  Pit  in  a  foreclosure  or  redemption  action  from 
asking  for  an  order  for  delivery  of  possession. 

As  to  the  effect  of  this  rule,  v,  9up..Yoh  I.  p.  2 
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An  action  for  partition  is  not  an  action  for  the  recovery  of  land :  Oledhid 
y.  Hunter^  14  Cli.  D.  492  (not  following  the  intimation  of  opinion  given  in 
Whetsimie  v.  Dema,  1  Ch.  D.  99). 

Where  no  statement  of  defence  had  been  deliyered  in  a  partition  action,  it 
was  required  that  the  statement  of  claim  should  be  concisely  yerified  by 
affidavit :  Senior  v.  Here/ttrdy  4  Ch.  D.  494  ;  but  see  contra,  Rf'pl^  v.  Sawyer, 
31  Ch.  D.  494,  where,  on  motion  for  judgment  in  default  of  pleading  by  Pits 
in  a  partition  action,  Bome  of  the  Defts  being  infants,  it  was  held  to  be  not 
necessary  that  there  should  be  such  an  affidavit. 

In  Wiliis  V.  W.,  38  W.  R.  7  ;  61  L.  T.  610,  where  infants  were  interested, 
an  affidavit  was  required,  having  regard  to  O.  Li,  la,  notwithstanding  the 
admission  of  the  I)eft;  and  in  Crook  v.  C,  W.  N.  (90)  26,  this  case  was 
followed,  but  with  an  intimation  that  it  was  not  to  be  regarded  as  a  general 
precedent. 

Where  the  interests  of  the  parties  were  not  ascertained,  inquiries  were 
directed  for  the  purpose  of  ascertaining  such  interests  before  the  issue  of  a 
commission  of  partition :  Calmady  v.  C.,  Duncan  v.  Hmoell,  cited  in  Agar  y. 
Fair/ax,  1  L.  C.  Eq.  181 ;  Jope  v.  Morshead,  6  Beav.  213 ;  but  a  Deft  in  a 
partition  suit  was  not  entitled  of  right  as  against  his  co-Deft  to  an  inquiry  as 
to  title :  Backhouse  v.  Paddon,  14  W.  R.  273 ;  13  L.  T.  625.  An  inquiry 
would  not  be  granted  to  enable  a  Pit  to  supply  material  omissions  in  proof 
of  bis  own  title :  Jope  v.  Morahead,  6  Beav.  213;  and  the  existence  of  a  will 
under  which  he  claims  must  be  proved  before  commencing  a  partition  action, 
which  will  be  directed  to  stand  over  to  take  proceedings  for  that  purpose  in 
the  Probate  Division :  Pinney  v.  Hunt,  6  Ch.  D.  98. 

Where  the  action  is  in  the  district  registry,  the  usual  inquiries  may  be 
made  there,  but  the  application  for  a  sale  should  be  made  in  the  Chambers  of 
the  Judge  of  tbe  Chancery  Division  to  whom  the  action  is  attached :  Syk^  v. 
SchofiM,  14  Ch.  D.  629. 

Where  a  testator  has  given  the  trustees  of  his  will  a  discretionary  power  of 
sale,  which  is  still  subsisting  {Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A.),  or  him- 
self fixed  the  period  for  a  sale  (Sujaine  v.  Denhy,  14  Ch.  D.  326),  or  given 
them  active  powers  of  managing  the  estate,  the  Court  will  not  direct  a  sale 
or  partition,  so  as  to  anticipate  the  period  or  interfere  with  the  discretion  or 
powers  given  to  the  trustees :  Taylor  v.  Orange,  13  Ch.  D.  223 ;  15  Ch.  D. 
165,  C.  A. 

Only  in  exceptional  cases  can  the  title  be  proved  in  Court;  the  rule  is  to 
send  a  reference  to  Chambers  as  to  the  title :  Hawkins  y.  Herbert,  37  W.  R. 
300;  60L.  T.  610. 

PAETmoN  ACTS,  1868,  1876  (31  &  32  V.  o.  40;  39  &  40  V.  c.  17). 

Mere  difficulty  or  inconvenience,  as  in  the  case  of  a  single  house  or  here- 
ditament, was  no  ground  for  refusing  a  partition,  there  havmg  been  no  power 
in  the  Court,  except  by  the  consent  of  all  parties,  to  decree  a  sale :  see  '1  tamer 
y.  Morgan,  8  Ves.  143 ;  Warner  y.  Baynes,  Amb.  689 ;  Lawrence  on  Part.  6, 6 ; 

Dan.  1102. 

And  to  meet  the  difficulty  often  arising  whei^  one  of  several  persons  in- 
terested refused  to  consent  to  a  sale  of  property,  not  easily  capable  of  division, 
the  Partition  Act,  1868  (31  &  32  V.  c.  40),  was  passed,  whicn  gives  power  to 
the  Court,  subject  to  the  conditions  contained  m  sects.  3,  4,  5,  in  a  suit  for 
partition,  where,  if  the  Act  had  not  been  passed,  a  decree  for  partition  might 
nave  been  made,  to  direct  a  sale  and  distribution  of  the  proceeds  instead  of  a 
division  of  the  property. 

As  to  tbe  transfer  of  proceedings  from  the  County  Court  to  the  High  Court, 
and  vice  versd,  see  Thomson  v.  Flinn,  17  Eq.  415;  BatoJijison  v.  Miller,  1  Ch.  D. 
62 ;  and  Vol.  I.,  Chap.  XXXIV.,  p.  843.  ^ 

The  Court  has  exercised  discretion  to  direct  a  partition  instead  of  a  sale, 
under  the  Act:  Dicks  v.  Batten,  W.  N.  (70)  173,  inf.  Sect.  11.  Form  2;  to 
make  the  order  for  sale  or  partition  conditional  upon  the  result  of  the  in- 
quiries :  Nichols  v.  Winn,  sup.  Form  27,  p.  1870 ;  and  to  direct  a  partition  in 
opposition  to  the  chief  clerk's  certificate :  Allen  v.  A.,  21 W.  R,  842 ;  42  L.  J. 

Oh.  839. 

A  judgment  may  be  made  in  the  same  action  for  partition  of  part  and 
sale  of  part  of  an  estate :  Bcebuck  y.  Chqdehet,  8.Eq..l27;  AUm  y,  A^  21 
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W.  E.  842 ;  42  L.  J.  Ch.  839 ;  6up,  Form  26 ;  and  Pennington  v.  DalUac, 

18  W.  B.  684,  Bup.  p.  1870,  where  the  parts  to  be  dealt  with  in  either 
manner  were  left  to  be  settled  in  Chambers,  and  the  party  haying  the  conduct 
of  the  sale  was  allowed  to  bid. 

Under  the  Act  of  1868,  s.  3,  even  where  the  object  of  the  suit  was  a  sale 
only,  a  partition  must  have  been  prayed  for:  Teall  v.  Watts ^  11  Eq.  213; 
Hdland  v.  H„  13  Eq.  406 ;  contra,  Anton  v.  Meredith,  11  Eq.  601. 

But  by  the  Partition  Act,  1876,  s.  7,  an  action  for  partition  "  shall  include 
an  action  for  sale  and  distribution  of  the  proceeds,  and  in  an  action  for  parti- 
tion it  shall  be  sufficient  to  claim  a  sale  and  distribution  of  the  proceeds,  and 
shall  not  be  necessary  to  claim  a  partition.'' 

-  A  judgment  for  sale  in  a  partition  action  operates  as  a  conversion  of  the 
shares  of  the  parties  interested  (not  under  disability^ :  Arnold  v.  Dixon,  19 
Eq.  113;  Steed  v.  Preece,  18  Eq.  192;  Be  Pickard,  Turner  v.  Nicholson,  56 
It,  T.  293 ;  Re  Beamish' s  Estate,  27  L.  B.  Ir.  326. 

But  in  the  case  of  persons  under  disability,  an  equity  for  reconversion  arises 
hy  force  of  the  Partition  Act,  1868,  s.  8,  whicn  incorporates  the  Settled 
I&tates  Act,  1856,  ss.  23—25  (now  Settled  Estates  Act,  1877,  ss.  34—36), 

Accordingly  the  proceeds  of  an  infant's  share  of  real  estate  sold  under  the 
Partition  Act,  1868,  will  be  treated  as  realty :  Foster  y,  F,,  I  Ch.  D.  588 ; 
and  on  his  death  descends  to  his  heir-at-law,  who  wUl  take  it  as  realty  or 
personalty,  according  to  its  actual  stato  of  investment :  Mordaunt  v.  Benwell, 

19  Oh.  D.  302 ;  and  so  in  the  case  of  a  person  of  unsound  mind :  Orimwood 
T.  Bartels,  25  W.  B.  843;  46  L.  J.  Ch.  788;  Be  Barker,  17  Ch.  D.  241, 
0.  A.;  and  it  would  seem  that  the  law  laid  down  by  Foster  v.  F*,  sup., 
still  holds  good,  notwithstanding  the  Partition  Act,  1876  (39  &  40  Y. 
0.  17),  s.  6  (v.  tn/.  p.  1877),  and  the  dicta  of  Jessel,  M.  B.,  in  Wallace  v. 
Oreentvood,  16  Ch.  D.  362 ;  and  where  an  infant  by  a  next  friend  is 
one  of  several  Pits  by  counsel  requesting  a  sale,  and  a  ^e  is  ordered  upon 
ihis  request,  the  proceeds  of  the  infant's  share  ought  to  be  earmarked  as  real 
estate:  Be  Norton,  N,  v.  N,  (1900)  1  Ch.  101;  examining  and  approving 
Howard  v.  Jalkind,  W.  N.  (91)  210,  Form  No.  14,  p.  1861. 

And  where,  imder  an  order  made  in  a  partition  action  in  the  presence  of 
trustees  and  tenant  for  life,  proceeds  of  sale  were  paid  to  the  trustees  (who 
had  a  power  of  sale  with  the  consent  of  the  tenant  for  life,  and  were  '*  persons 
absolutely  entitled  "  within  the  principle  of  Be  Hobson*s  Trusts,  7  Ch.  D.  708, 
V,  in/,  p.  2445),  the  interest  of  a  reversioner  in  the  fund,  dying  intestate, 
devolved  as  personalty :  Be  Morgan,  Smith  v.  May,  f  1900)  2  Ch.  474. 

The  mere  request  for  a  sale  by  solrs  or  counsel  for  an  infant  does  not 
operate  as  an  election  by  him  to  take  as  personalty :  Howard  v.  Jalland, 
W.  N.  (91)  210 ;  V.  sup.  Vol.  I.  p.  232. 

So  also  the  ^lare  of  a  married  woman  who  has  died  without  electing  to 
treat  the  property  as  converted  (as  to  which,  see  Fowler  v.  Scott,  19  W.  B. 
972),  or  having  done  any  act  to  affect  her  equity  to  a  reconversion  under  the 
Settled  Estates  Act  {Mildmay  v.  Quiche,  46  L.  J.  Ch.  667  ;  6  Ch.  D.  553),  has 
been  held  to  be  real  estate;  but  since  the  Act  of  1876,  s.  6  (v.  inf,  p.  1877), 
if  an  order  be  made  for  sale  of  a  married  woman's  share  in  realty,  with  her 
consent  or  at  her  request,  it  will  operate  as  a  conversion :  Wallace  v.  Green- 
wood, 16  Ch.  D.  362 ;  but  see  Be  Norton,  N,  v.  N,  sup, 

A  married  woman  electing  on  her  examination  in  Court  to  take  as  personal 
estate  the  proceeds  of  sale  of  real  estate  devised  to  her  in  fee,  they  were  paid 
to  her  husband :  Standering  v.  Hall,  11  Ch.  D.  652. 

For  the  effect  and  operation  of  the  Trustee  Act,  1893,  s.  31,  see  sup. 
Chap.  XLI.,  **  Trustees,"  pp.  1272  seq,,  and  in/.  Sect.  IE.,  pp.  1890,  1891. 


SALE  IN  LIET7  OF  PABTITIOK— REQTTEST  FOB  SALE. 

Partition  Act,  1868,  s,  3.] — This  section  gives  the  Court  power,  in  any 
partition  suit  (see  Pryor  v.  P.,  19  Eq.  595,  and  the  Partition  Act,  1876,  s.  7;,. 
to  direct  a  sale  and  distribution  of  the  proceeds  instead  of  partition  at  the 
request  of  any  party  interested,  notwithstanding  the  dissent  or  disability  of 
fhe  majority,  il  the  Coiurt  is  satLsfied  that  a  sale,  &c.  will  be  more  beneficial- 
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for  the  parties  interested  than  a  division  of  the  property,  having  regard  to  the 
nature  of  the  property,  the  number  of  parties  interested,  tne  absence  or 
disability  of  some  of  the  parties  int'  rested,  or  any  other  circumstance. 

Persons  requesting  a  sale  under  this  section  must  satisfy  the  Court  that 
it  is,  under  the  circumstances,  the  most  beneficial  course  for  all  parties :  see 
DHnkwaUr  v.  Ratcliffti,  20  Eq.  528  ;  Allen  v.  A.,  21  W.  R.  842;  42  L.  J.  Ch. 
839 ;  Lawrence  on  Partition,  34 ;  Walker,  14 ;  Dan.  1107  ;  and  see  Re  Dyer^ 
1),  V.  Paynter,  33  W.  E.  806. 

And  in  the  absence  of  express  averment  the  Court  will  not  infer  from  the 
mere  description  of  the  property  that  a  sale  will  be  more  beneficial  than  a 
partition :  Evans  v.  L\,  W.  N.  (83)  48 ;  52  L.  J.  Ch.  304. 

Incumbrancers  upon  the  shares  of  tenants  in  common  are  **  patties  inte- 
rested "  in  thepropertv  under  sects.  3,  4  :  Davenport  v.  King,  31  W.  B.  911 ; 
49  L.  T.  92  ;  W.  N.  (8*3)  133. 

A  tenant  in  common  who  has  mortgaged  his  share  to  another  tenant  in 
common  cannot  enforce  a  partition  or  sale  of  the  whole  property  against  the 
will  of  the  mortgagee  except  upon  the  terms  of  paying  oil  the  mortgage ;  but 
the  right  of  a  tenant  in  common  who  has  mortgaged  his  share  to  obtain  a 
partition  or  sale  of  the  whole  property  is  unaffected  by  sub-sect.  2  of  sect  25 
of  the  Conveyancing  Act,  1881 :  Gihbs  v.  Naydon,  30  W.  E.  726;  47  L.  T. 
184. 

Sect,  4.] — Under  sect.  4,  which  gives  parties  interested  to  the  extent  of  one 
moiety  the  right  to  a  sale,  unless,  having  resard  to  the  nature  of  the  property, 
the  Court  sees  good  reason  to  the  contrary,  the  burthen  of  showing  that  a  par- 
tition will  be  more  beneficial  than  a  sale  is  thrown  upon  the  parties  resisting 
a  sale :  Drhthvater  v.  Batcliffe,  20  Eq.  528 ;  iJc/wc  v.  Gray,  6  Ch.  D.  263 ; 
Lya  V.  L,,  7  Eq.  126;  Pemberton  v.  Barnes,  6  Ch.  685;  Porter  v.  Lopes,  7 
Cli.  D.  358. 

Mere  inconvenience  to  a  party  resisting  a  sale,  e.g.,  hj  turning  him  out 
of  premises  occupied  for  business  purposes,  is  no  sufiBcient  reason  to  the 
contrary :  JVilkinson  v.  Joberns,  16  Eq.  14 ;  Houghton  v.  Gibson,  25  W.  B. 
265 ;  46  L.  J.  Ch.  366 ;  36  L.  T.  93 ;  nor  is  a  possible  loss  of  income  to  an 
infant  Deft :  Rowe  v.  Gray^  sup. 

But  under  sect.  4  a  sale  has  been  refused  when  clearly  injurious  to  the 
Defts  opposing,  and  with  no  countervailing  advantage  to  ^e  Pit  whoee 
request,  m  the  opinion  of  the  Court,  proceeded  from  feelings  of  family 
hostility :  Saxton  v.  Bartley,  27  W.  B.  615 ;  48  L.  J.  Ch.  519. 

Although  this  section  is  retrospective  (Lys  v.  Z.,  7  Eq.  126),  it  did  not 
enable  a  decree  for  partition,  with  liberty  to  carry  in  proposals  for  a  sale, 
made  before  the  Act  but  not  carried  out,  to  bo  \aried  by  directing  a  sale: 
Pryor  v.  P.,  19  Eq.  595 ;  10  Ch.  469. 

Sect.  5.] — By  sect.  5  it  is  provided  in  effect  that  in  every  case  of  an  action 
for  partition,  whether  a  sale  would  or  would  not  be  more  beneficial  to  the 
parties  than  a  partition,  if  any  party,  whether  owning  more  or  less  than  a 
moiety,  requests  a  sale,  the  Court  shall  have  a  discretion  to  order  a  sale, 
'*  unless  the  parties  opposing  the  sale  are  willing  to  take  his  share  at  a 
valuation." 

This  section  is  for  the  benefit  of  those  parties  who  want  a  sale,  but  who, 
from  not  being  interested  to  the  extent  of  a  moiety,  have  not  the  primd  facie 
right  under  sect.  4,  and  may  not  be  able  to  show  that  a  sale  is  more  beneficial 
than  a  partition  within  sect.  3.  And  ^q  section  does  not  qualify  or  control 
sect.  3,  nor  operate  as  a  proviso  upon  it,  so  that  a  party  asking  for  a  sale 
cannot  bo  compelled  to  part  with  nis  share  on  a  valuation :  Pitt  v.  Jones, 
5  App.  Ca.  651  ;  affirming  Gilbert  v.  Smith,  11  Ch.  D.  78,  C.  A.  And  though 
he  has  requested  a  sale,  ho  may  aft  rwards  withdraw  his  request  (and  ask  for 
a  partition) :  Williams  v.  Games,  10  Ch.  204 ;  Drinkwater  v.  Ratcliffe,  20  Eq. 
528. 

The  meaning  is,  that  *  *  The  Court  may  order  a  sale,  unless  the  other  parties 
agree  to  take  the  share  at  a  valuation,  in  which  case  the  party  requesting  a 
sale  may  either  accept  a  valuation  or  not.  If  he  does  not  choose  to  awept  a 
valuation  he  cannot  be  fore  d  to  do  so,  but  will  then  have  his  common  law 
right  of  partition  '* :  Put  v.  Jones,  sup.,  fter  Lord  Blackburn. 

\Miere  Pits  entitled  to  three-sixteenths  desired  a  sale,  which  was  opposed 
by  the  Defts,  who  were  entitled  to  the  rest  of  the  property,  and  were  willing 
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to  buy  out  the  Pits  at  a  yaluation,  the  Court  being  of  opinion  that,  owing  to 
the  nature  of  the  property  and  the  number  of  the  parties  interested,  a  sale 
would  be  beneficial  to  all  pcurties,  directed  a  sale,  with  liberty  to  all  parties, 
other  than  those  haying  the  conduct  of  it,  to  bid :  Gilbert  v.  Smith,  1 1  Ch.  D. 
78,  G.  A. ;  affirmed,  5  App.  Ca.  661,  nom,  Pitt  v.  Jones. 

On  an  application  for  a  sale  under  sect.  5  by  the  owner  of  less  than  a 
moiety  tiie  Court  will  not  direct  a  sale,  even  though  none  of  the  other  persons 
interested  undertake  to  purchase  the  applicant's  share,  unless  the  applicant 
shows  some  good  reason  for  a  sale :  Richardson  v.  Feary,  39  Ch.  D.  45. 

Where  a  sale  is  asked  for,  the  Pits  should  show  in  their  statement  of  claim 
under  which  section  of  the  Act  they  wish  to  proceed,  and  a  sale  will  not  be 
ordered  under  sect.  3  unless  it  is  shown  that  it  would  be  more  beneficial.  If 
a  case  is  made  out  under  sect.  3,  the  Deft  will  be  given  the  right  of  pur- 
chasing under  sect.  5,  unless  the  Pits  accept  a  partition  instead  of  a  sale : 
Evans  v.  E.,  31  W.  E.  495. 

Partition  Act^  1876,  s.  6.] — The  power  of  a  married  woman  (see  Higgs  v. 
Dorkis,  13  Eq.  280)  and  of  an  infant  (see  Grove  v.  Comyn,  18  Eq.  387  ;  Davey 
V.  Wietlishach,  16  Eq.  269)  to  request  a  sale  was  extended  by  the  Partition 
Act,  1876  (39  &  40  V.  c.  17),  s.  6,  which  provides  that  in  an  action  for  parti- 
tion a  request  for  sale  may  be  made,  or  an  undertaking  to  purchase  given,  on 
the  part  of  a  married  woman  (previously  incapable  of  giving  such  an  under- 
taking, see  Drinkwater  v.  Raidiffe,  20  Eq.  628),  **  infant,  j)er8on  of  unsound 
mind,  or  person  under  any  other  disability,  by  the  next  fnend,  &c.,  guardian, 
committee  in  lunacy  (if  so  authorized  by  order  in  lunacy),  or  other  person 
authorized  to  act  on  behalf  of  the  person  under  such  disability,  but  the  Court 
shall  not  be  bound  to  comply  with  any  such  request  or  undertaking  on  the 
part  of  an  infant,  unless  it  appear  that  the  sale  or  purchase  will  be  for  his 
Denefit." 

As  regards  the  capacity  of  women  married  since  the  Married  Women's 
Property  Act,  1882,  to  sue  and  be  sued,  v.  sup.  Chap.  XXXVII.,  pp.  887 
et  sea. 

Where  a  request  for  a  sale  on  the  part  of  a  married  woman  is  necessary,  it 
should  be  made  by  a  person  specially  authorized  to  act  on  her  behalf  in  the 
action  ;  a  request  by  ner  counsel  is  not  sufficient.  Where  her  share  is  under 
200/.,  the  Court  will  dispense  with  a  married  woman's  separate  examination 
as  to  her  election  to  take  the  money  as  personal  estate,  apd  will  pay  it  to  her 
on  her  separate  receipt :  Wallace  v.  Greenwood,  16  Ch.  D.  362 ;  see  also  Orange 
V.  White,  18Ch.  D.  612. 

The  word  **  guardian  "  in  sect.  6  of  the  Act  of  1876  includes  the  guardian 
ad  litem  of  an  infant,  and  a  reouest  for  sale  may  be  made  by  the  next  friend 
or  guardian  ad  litem  as  being  tne  person  **  authorized  to  act "  on  his  behalf, 
but  the  re<]uest  will  not  be  granted  unless  the  Court  is  satisfied  that  to  do  so 
is  for  the  infant's  benefit :  Rimington  v.  Hartley,  14  Ch.  D.  630. 

By  the  Lunacy  Act,  1890,  s.  120,  the  Judee  in  lunacy  may  authorize  the 
committee  of  the  estate  of  a  lunatic  to  seU  any  property  belon^g  to  the 
lunatic,  or  make  exchan^  or  partition  of  any  property  belongmg  to  the 
lunatic,  or  in  which  he  is  interested,  and  give  or  receive  any  money  for 
equality  of  exchange  or  partition. 


SALE  OUT  OF  COUBT. 

For  the  provisions  of  O.  Ll,  1a,  as  to  sales  out  of  Court,  v.  sup.  Vol.  I., 
p.  343.  Before  the  making  of  these  rules  there  was  no  jurisdiction  under 
sect.  8  of  the  Partition  Act,  1868,  to  direct  a  sale  out  of  Court  when  there 
were  infants  interested,  and  the  trustees  had  no  power  of  sale :  Strugnelly.  8,, 
27  Ch.  D.  258. 

An  immediate  sale  out  of  Court  has  been  ordered  under  special  drcum- 
stances:  Re  Stedman,  Coomhe  v.  Vincent,  W.  N.  (88)  119;  68  L.  T.  709 
(Form  23,  sup.  p.  1867);  Willis  v.  W.,  38  W.  R.  7 ;  61  L.  T.  610;  Wood  v. 
Gregory,  43  Ch.  D.  82;  and  see  Form  24,  sup.  p.  1867. 

The  order  should  contain  directions  that  the  reserve  price  and  the 
auctioneer's  remuneration  should  be  fixed  in  Chambers,  and  that  the  con- 
ditions of  sale  should  require  the  purchaser  to  pay  his  purchase-money  into 

VOL.  u.  6  b 
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Court :  PiH  v.  WhxU,  W.  N.  (87)  127 ;  57  L.  T.  650  (Form  23,  sup.  p.  1867) ; 
WilluY.  jr.,  38  W.  B.  7;  61  L.'T.  610;  Cro<>k  v.  C,  W.  N.  (90)  26;  Bup. 
Vol.  L,  p.  333»  Form  3. 


PABTIB8  TO  AOnOKS  F0&  PARTITION— SEBYIOE—FUBTHXB  COITSIDERATIOK. 

Before  the  Partition  Acts  inquiries  were  directed  jpreviously  to  the  issue  of 
a  commiRsion  to  ascertain  the  interests  of  the  parties  in  the  property ;  and 
a  sale  will  not  now  be  directed,  unless  all  persons  interested  are  before  the 
Court,  or  their  absence  has  been  satisfactorily  accounted  for:  see  Dan.  1114. 

PaHU^  under  PaHiUan  Ad,  1868.]— The  Partition  Act,  1868,  s.  9,  as 
amended  and  extended  by  the  Partition  Act,  1876,  s.  3,  provides  in  effect: — 

(1.)  That  a  sale  will  not  be  directed  at  the  hearing  unless  all  persons 
interested  in  the  property  are  parties  to  the  action,  and  the  tiUe  is  then 
proved :  see  Lees  v.  CoulUm,  20  £q.  20 ;  Mxldmay  v.  Quicke,  20  Eq.  537 ; 
JtawliTi9on  v.  Miller,  1  Ch.  D.  52. 

(2.)  That  a  sale  will  not  be  ordered,  even  on  further  consideration,  unless 
every  person  interested  in  the  property  is  a  party  to  the  action :  Dodds  v. 
Qnmowy  17  W.  B.  511 ;  20  L.  T.  104 ;  or  has  been  served  with  notice  of  the 
judgment  on  the  hearing:  Peters  v.  Bacon,  8  £q.  125 ;  Teall  v.  WcOU,  11  Eq. 
213 ;  Hurry  v.  J7.,  10  Eq.  346 ;  or  the  Court  dispenses  with  such  service  upon 
the  absent  person  (see  Partition  Act,  1876,  s.  3) ;  or  he  may  be  presumed  to 
be  dead :  Jadcaon  v.  Lomas,  23  W.  B.  744 ;  Bawlinson  v.  Miller,  1  Ch.  D.  52  ; 
and  see  Walker  on  Partition,  25,  29. 

The  grounds  specified  in  the  Partition  Act,  1876  (39  &  40  Y.  c  17),  s.  3, 
for  dispensing  with  service  of  notice  of  the  judgment  on  the  hearing  are, 
the  impossibility  of  effecting  service  on  all  the  persons  required  to  be  served 
by  the  Partition  Act,  1868,  or  of  serving  them  except  at  an  expense  dispro- 
portionate to  the  value  of  the  property. 

The  Court  has  no  jurisdiction  to  dispense  with  service  of  notioe  of  the 
judgment,  except  on  the  terms  of  publiuiin^  advertisements,  and  where  no 
advertisement  had  been  published  the  distribution  of  the  estate  was,  upon 
further  consideration  postponed:  Hacking  v.  WhalUy,  51  L.  J.  Ch.  944; 
PhillipB  V.  Andrews,  56  L.  T.  108 ;  35  W.  B.  266 ;  W.  N.  (87)  15 ;  but 
sect.  4,  sub-sect.  3,  of  the  Act  of  1876  applies  only  to  persons  beneficially 
interested,  and  iu  tiie  case  of  bare  trustees  advertisements  are  unnecessary : 
Cros9man  v.  Richards,  W.  N.  (88)  167. 

In  an  action  for  partition  of  leaseholds,  the  interest  of  persons  beneficially 
interested  under  the  will  is  sufficiently  represented  by  the  exors  and  trostees 
for  sale:  8iace  v.  Gage,  8  Ch.  D.  451;  220  8triMs  TrusU,  16  Eq.  629; 
Be  Potfs  Estate,  Ih.  631,  n. ;  and  under  O.  xvi,  7,  devisees  in  trust  will 
be  treated  as  suJS&cientiy  representing  persons  beneficially  interested :  Sitnp^ 
son  V.  Denny,  10  Ch.  D.  28. 

Incumbrancers  upon  the  entirety  (or  separate  parts  of  the  entirety,  see 
Form  5,  sup,  p.  1856)  ought  not  to  be  made  parties,  nor  the  mortgagees  of 
undivided  snares  unless  it  is  sought  to  redeem  them :  Sinclair  v.  James,  (1894) 
3Ch.  554. 

A  partition  action  may  be  brought  by  a  person  of  unsound  mind  not  so 
found  by  a  next  friend :  Porter  v.  P.,  37  Ch.  D.  420,  C.  A. 

A  solr  instructed  by  the  children  of  a  person  of  unsound  mind  will  not  be 
authorized  to  sue  as  a  next  friend :  Hodgson  v.  Kefit  and  Surrey  Building 
Society,  W.  N.  (88)  90. 

Inquiries  m  to  parties,"] — ^If  all  persons  interested  are  not  parties  to  the 
action,  then,  according  to  the  Partition  Act,  1868,  s.  9,  inquiries  must  first  be 
directed  at  the  hearing  **  with  a  view  to  an  order  for  pamtion  or  sale  being 
made  on  further  consideration."  It  was  held  in  the  earlier  cases  under  this 
Act  that  when  inquiries  have  been  directed  at  the  hearing  under  sect.  9  as  to 
persons  interested  in  the  property,  or  the  propriety  of  the  proposed  sale,  the 
Court  would  not  direct  a  sale  at  me  same  time,  but  that  sudb  direction  would 
be  pos^ned  until  further  consideration,  when  the  result  of  the  inquiries  had 
been  certified:  Buckingham  v.  Sellick,  22  L.  T.  370;  Fleet  y.  Oladish,  V.-C. 
M.,  20  April,  1872.;  and  see  Harper  v.  Bird,  23  W.  B.  646;  Lawe  v.  Stoney, 
W.  N.  (76)  141.    But  according  to  the  more  recent  practice  it  is  not  abso- 
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Intely  necessary  to  postpone  the  sale  until  further  consideration,  but  a  sale 
may  be  directed  subject  to  the  result  of  the  inquiries  as  to  persons  interested 
and  the  propriety  of  the  proposed  sale. 

As  a  general  rule,  when  a  request  for  sale  is  made  at  the  trial  by  alleged 
owners  of  a  moiety,  an  inquiry  in  Chambers  will  be  directed  to  ascertain  the 

S arsons  interested ;  but  in  simple  cases,  where  the  value  is  small,  an  imme- 
ate  sale  may  be  ordered  on  evidence  showing  the  persons  interested :  Wood 
V.  Gregory,  43  Ch.  D.  82,  explaining  lie  Stedtnan,  W.  N.  (88)  119;  68  L.  T. 
709. 

And  upon  admission  of  title,  and  the  Deft  not  objecting,  an  immediate  sale 
may  be  directed  on  motion  for  judgment:  Bumell  v.  J5.,  11  Ch.  I).  213. 

In  a  partition  action  commenced  in  a  district  registry  the  usual  inquiries 
ma^  be  made  in  the  district  registry,  but  the  order  for  sale  E^ould  be  applied 
for  in  Chambers :  Sykes  v.  SchofiM,  14  Ch.  D.  629 ;  Form  3,  p.  1865. 

For  form  of  Master's  certificate  as  to  persons  interested,  see  D.  C.  F.  760. 

Dedaratioti  that  aale  henefidaL'] — The  declaration  that  a  sale  will  be  more 
beneficial  than  ar  partition  ought  not  to  be  inserted  in  the  absence  of  the 
parties  interested  (but  only  when  the  Court  is  satisfied  that  aUpersons  in- 
terested aro  before  it) :  Be  Hardiman,  Pragnell  t.  Batten^  16  Ch.  D.  360 ; 
Form  1,  8up.  p.  1853. 

Sale  on  further  consideration,'] — ^The  words  **  further  consideration  "  have 
been  construed  in  a  popular,  and  not  in  a  strictly  technical  sense,  t.e.,  the 
sale  may  be  directed  on  a  subsequent  application  in  Chambers  without  for- 
mally setting  down  the  action  for  hearing  on  further  consideration,  after  it 
has  been  certified  that  all  persons  interested  have  been  made  parties  to  the 
action,  or,  if  not  parties,  have  been  served  with  notice  of  tibe  judgment : 
Mildmay  v.  Quicke,  20  Eq.  537 ;  Powell  v.  P.,  10  Ch.  130;  and  see  Form  1, 
sup,  p.  1853 ;  or  after  the  expiration  of  the  time  limited  bv  advertisement  for 
parties  interested  who  cannot  be  served  to  come  in  and  establish  their  claims 
after  an  order  dispensing  with  service  and  directing  such  advertisement  has 
been  obtained  under  the  Partition  Act,  1876,  s.  3,  which  provides  that  there- 
upon the  Court  may,  if  it  shall  think  fit,  direct  a  sale  and  give  all  necessary 
and  consequential  oirections. 

Any  sale,  however,  which  takes  place  before  the  certificate  has  been  made 
is  irregular,  and  the  purchaser  is  entitled  to  be  discharged :  Poioell  v.  P.,  10 
Ch.  130 ;  iinless  aU  parties  interested  were  in  fact  before  the  Court,  or 
satisfactorily  accounted  for  at  the  hearing,  and  a  good  title  could  be  made 
independently  of  the  Act :  see  BawUnsan  v.  Miller,  1  Ch.  D.  52. 

Judgment  and  notice  thereof*] — ^A  decree  for  sale  in  a  partition  action  binds 
not  oulj  the  interests  of  persons  not  in  existence,  but  also  of  those  who, 
though  in  existence,  are  persons  not  yet  ascertained  {e,g,,  the  right  heirs  of  a 
living  person),  and  therefore  cannot  be  made  parties:  Basnett  v.  Moxon, 
20  £q.  182 ;  and  see  Lees  v.  Cotdtan,  lb,  20 ;  sup.  p.  1858. 

By  the  Partition  Act,  1876,  s.  4,  where  an  oider  is  made  dispensing  with 
service  of  notice  on  any  person  or  class  of  persons,  and  property  is  sold  by 
order  of  the  Court : — 
(I.)  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  further  order. 
(2.)  The  Court  shall  by  order  fix  a  time  at  the  expiration  of  which  the 
proceeds  will  be  distributed,  and  such  time  may  from  time  to  time 
DC  extended. 
(3.)  The  Court  shall  direct  such  notices  to  be  given,  by  advertisements  or 
otherwise,  as  it  thinks  best  adapted  for  notifying  to  any  persons  on 
whom  service  is  dispensed  with,  who  may  not  have  previously  come 
in  and  established  tneir  claims,  the  fact  of  the  sale,  the  time  of  the 
intended  distribution,  and  the  time  within  which  a  claim  to  partici- 
pate in  the  proceeds  must  be  made. 

Under  this  sub-section,  and  O.  LV,  35,  the  Court  has  no  juris* 
diction  to  dispense  with  service,  except  on  the  imperative  terms  of 
publishing  advertisements:  Phillips  v.  Andrews,  56  L.  T.  108; 
35  W.  B.  266;  and  see  Hacking  v.  Whalley,  51  L.  J.  Ch.  944; 
W.  N.  (82)  135. 
(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended,  the  interests  of 
aU  the  persons  interested  have  been  ascertained,  the  Court  shall 
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distzibute  the  proceeds  ia  aooordanoe  with  the  lights  of  those 
peTBons. 
(5.)  If  at  the  expiration  of  the  time  so  fixed  or  extended,  the  interests  of 
all  the  persons  interested  have  not  been  ascertained,  and  it  appears 
to  the  Court  that  they  cannot  be  ascertained,  or  cannot  be  aseer* 
tained  without  expense  disproportionate  to  the  value  of  the  property 
or  of  tilie  unascertained  interests,  the  Court  shall  distribute  the 
proceeds  in  such  manner  as  appears  to  the  Court  to  be  moet  in 
accordance  with  the  rights  of  the  persons  whose  claims  to  parti- 
cipate in  the  proceeds  have  been  established,  whether  all  those 
persons  are  or  are  not  before  the  Court,  and  with  such  reservation 
(if  any)  as  to  the  Court  may  seem  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from  the  evidence 
before  the  Court  to  have  any  primd  facit  nghts  which  ought  to  be 
so  provided  for,  although  such  rights  may  not  have  been  fully 
estaolished,  but  to  the  exclusion  of  aSl  other  persons ;  and  thereupon 
all  such  other  persons  shall,  by  virtue  of  the  Act,  be  excluded  from 
participation  in  those  proceeds  on  the  distribution  thereof,  but  not* 
withstanding  the  distribution,  any  excluded  person  may  recover 
from  any  participating  person  any  portion  receiyed  by  him  of  the 
share  of  the  excluded  person. 

By  sect.  5,  **  Where  in  an  action  for  partition  two  or  more  salee  are  made, 
if  any  person  who  has  by  virtue  of  this  Act  been  excluded  from  participation 
in  the  proceeds  of  any  of  those  sales  establishes  his  claim  to  participate  in 
the  proceeds  of  a  subsequent  sale,  the  shares  of  the  other  persons  interested 
in  the  proceeds  of  the  subsequent  sale  shall  abate  to  the  extent  (if  any)  to 
whidi  they  were  increased  by  the  non-participation  of  the  excluaed  person 
in  the  proceeds  of  the  previous  sale,  and  shall  to  that  extent  be  applied  in 
or  towards  payment  to  that  person  of  the  share  to  which  he  would  have 
been  entitled  in  the  proceeds  of  the  previous  sale  if  his  claim  thereto  had 
been  established  in  due  time." 

An  application  for  division  of  proceeds  of  sale,  in  accordance  with  the 
Master's  certificate,  should  be  niJEuie  in  Chambers  where  the  amount  is 
small :  ShvM  v.  S.,  W.  N.  (86)  56. 

For  forms  of  advertisements,  &c.,  see  D.  C.  F.  762  fi  seq. 


AOGonrr  of  beivts. 

If  a  Deft,  one  of  several  tenants  in  common,  has  been  in  possession  and 
received  more  than  his  share  of  the  rents,  the  reHef  is  not  limited  to  partition 
(or  sale),  but  an  account  will  be  directed  of  rents  and  profits  received  by 
idm :  Lorimer  v.  Z.,  6  Madd.  363 ;  Hyde  y.  Hindly^  2  Cox,  408 ;  and  see 
Turner  v.  Morgan,  8  Ves.  145, 

A  Deft  may  also  be  charged  an  occupation  rent,  but  will  be  allowed  all 
sums  properly  expended  by  him  in  sul^tantial  repairs  and  improvements : 
PoAcoe  V.  Swan,  27  Beav.  508 ;  and  see  WaUon  v.  Qum,  51  L.  J.  Ch.  480 ; 
45  L.  T.  582 ;  30  W.  E.  286 ;  R&ioley  y.  Ginnever,  (1897)  2  Ch.  503;  or  laid 
out  on  the  property  with  the  Pit's  concurrence:  Swan  y.  S,,  8  Pri.  518; 
or  that  of  his  predecessor  in  title :  He  Jofiea,  Farrington  v.  Forrester^  ^1893) 
2  Ch.  461 ;  and  in  the  absence  of  special  circumstances,  the  amount  allowea 
will  be  the  present  value  of  the  improvements  due  to  the  expenditure  not 
exceeding  the  amount  actually  expended:  Re  Cook,  Tyndall  v.  LawledgCy 
(1896)  1  Ch.  923;  Williama  v.  W.,  W.  N.  (99)  66;  68  L.  J.  Ch.  528;  81 
L.  T.  163 ;  V.  mp.  Form  10,  p.  1860. 

The  accounts  are,  however,  reciprocal,  and  an  allowance  for  repairs  will 
not  be  made,  unless  an  occupation  rent  is  **paid  or  allowed  in  account": 
Teaadale  v.  Sanderson,  33  Beav.  534 ;  Be  Jones,  Farrington  y.  Forrester,  (1893) 
2  Ch.  46i,  477. 

In  charging  a  Deft  with  the  balance  of  the  account  (of  occupation  rent  and 
repairs),  the  amount  may  be  set  off  against  his  share :  see  Uraham  v.  Cde, 
V.-C.  B.,  3  June,  1873,  A.  1769;  but  not  as  against  a  mortgagee  of  his 
share:  Hill  v.  Hickin,  (1897)  2  Ch.  579. 

A  Deft  in  occupation  may  be  restrained,  after  judgment  in  a  partition 
action,  from  acts  of  destruotiye  waste :  Wright  y«  Atkyns,  I Y.  &  B..  313 ;  but 
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not  from  acts  contrary  to  the  custom  of  the  country,  as  between  landlord  and 
tenant :  Bailey  y.  Hobson,  5  Ch.  180. 

One  tenant  in  common  of  a  house,  who  expends  money  in  ordinary  repairs, 
has  no  right  of  action  against  his  co-tenant  for  contribution :  Leigh  v.  Dicke~ 
son,  15  a  B.  D.  60,  C.  A. 

COSTS. 

Before  the  Partition  Act,  1868,  the  rule  was,  as  at  law,  not  to  giye  costs 
on  either  side  until  the  issue  of  the  commission  ;  and  that  the  costs  of  issuing, 
executing,  and  confirming  the  commission  should  be  borne  by  the  parties  m 
proportion  to  the  value  of  their  respective  interests,  without  any  costs  of  the 
subsequent  proceedings :  Agar  v.  Fairfax y  17  Ves.  542,  547  ;  1  L.  0.  Eq.  181 ; 
Calmady  v.  C,  2  Yes.  jun.  568 ;  EiUm  v.  J?.,  27  Beav.  632 ;  and  the  practice 
was  the  same  in  Ireland :  Balft  v.  Redingtony  2  Ir.  Ch.  324. 

By  the  Partition  Act,  1868,  s.  10,  the  Court,  in  partition  actions,  "may 
make  such  order  as  it  thinks  just  respecting  costs  up  to  the  time  of  hearing ;'' 
and  having  regard  to  this  section,  the  Court  is  no  longer  bound  by  the 
former  rule,  but  has  absolute  discretion  in  the  matter :  Simpson  y.  Ritchie, 
16  Eq.  103 ;  and  the  entire  costs  up  to,  as  well  as  subsequent  to,  the  hearing 
will,  imlees  under  special  circumstances  (see  Wilkinson  v.  Jobems,  16  Eq.  14 ; 
Richardson  v.  Feary,  39  Ch.  1).  45),  come  out  of  the  estate  rateably  in  pro- 
portion to  the  respective  interests  of  the  parties :  Cannon  y.  Johnson,  1 1  Eq. 
90;  Leach  y.  Westall,  17  W.  B.  313;  Thompson  v.  Richardson,  I.  E.  6  Eq. 
696 ;  Miller  v.  MarHoU,  7  Eq.  1  (not  following  Landell  v.  Baker,  6  Eq.  268, 
where  it  was  held  that  the  Act  was  not  intended  to  alter  the  practice  as  to 
costs) ;  Ball  v.  Kemp- Welch,  14  Ch.  D.  512;  i.e.,  when  the  estate  is  sold,  out 
of  the  proceeds  of  sale:  Belcher  y.  Williams,  45  Ch.  D.  510;  Qraham  y. 
Clinton,  81  L.  T.  717 ;  the  shares  for  this  purpose  being  ascertained  at  the 
date  of  the  certificate.    And  in  Oaborn  v.   0,,  6  Eq.  338,  the  costs  of  all 

! parties  were  declared  to  be  a  lien  on  the  proceeds  of  the  sale.  O.  Lxy,  14a 
sup,  p.  1435),  may  be  applicable  to  such  costs :  see  Graham  v.  Clinton,  sup. 

In  iticharason  v.  Feary,  39  Ch.  D.  45,  North,  J.,  gave  no  costs  up  to  the 
date  of  the  inquiry  as  to  persons  interested,  and  directed  the  subsequent 
costs  to  be  borne  rateably. 

There  is  no  fixed  rule  in  partition,  as  in  admon  actions,  that  only  one  set 
of  costs  should  be  allowed  in  respect  of  each  share:  Belcher  v.  Williams, 
45  Ch.  D.  510;  in  which  case  the  Pit's  moiety  being  mortgaged,  and  Deft's 
not,  North,  J.,  ordered  the  costs  of  all  parties,  including  those  of  the  mort- 
gagees, to  be  paid  first  out  of  the  proceeds  of  sale ;  but  in  Cation  v.  Banks, 
(1893)  2  Ch.  186,  Kekewich,  J.,  declined  to  follow  this  decision,  and  held,  in 
a  similar  case,  that  only  one  set  of  costs  in  respect  of  each  share  should  be 
allowed  out  of  the  fund  in  Court ;  and  this  has  since  been  followed :  Ancell 
V.  Rol/e,  W.  N.  (96)  9;  Re  Vase,  84  L.  T.  761. 

"When  the  relief  claimed  is  partition  and  not  sale,  the  old  rule  that  the 
costs  are  to  be  borne  by  the  parties  rateably  and  in  proportion  to  their  shares 
applies :  Bowes  v.  3/.  Bute,  27  W.  E.  750. 

A  D.  ft  who  had  improperly  disputed  the  Pit's  title  in  a  partition  suit,  or  by 
his  conduct  rendered  the  suit  neces^sary,  might  be  ordered  to  pay  so  much  of 
the  costs  as  had  been  thereby  occasioned,  or  his  own  costs :  Wilkinson  y. 
Castle,  16  W.  E.  501 ;  37  L.  J.  Ch.  467  ;  18  L.  T.  100;  Hill  v.  Fulbrook, 
Jac.  574 ;  and  this  course  has  been  followed  since  the  Partition  Act,  1868 : 
see  Graham  v.  Cole,  V.-C.  B.,  3  June,  1873,  A.  1769;  S.  C,  L.  J.  Notes  of 
Cases  (73),  102. 

And  in  Mildmay  v.  Qtiicke,  46  L.  J.  Ch.  667,  the  costs  occasioned  by  the 
severance,  as  Defts  to  a  partition  action,  of  husband  and  wife,  were  ordered 
to  be  borne  by  her  share. 

The  costs  can  be  taxed  as  between  solr  and  client  only  by  the  consent  of 
parties,  otherwise  they  must  be  as  between  party  and  party :  Ball  y.  Kempm 
Welch,  14  Ch.  D.  512. 
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Section  IE. — ^Paktition. 

1.  Pa  Hit  ion  in  Chambers  subject  to  Inquiries  directed,  with  special 
Inquiries  as  to  Moneys  laid  out  in  Improvements. 

This  action  coming  on  &c.,  and  upon  hearing  [mter  pleadings  and 
evidence]  read  what  was  alleged  by  counsel  on  both  sides,  this  Court 
doth  order  that  the  following  inquiries  and  account  be  made  and  taken, 
that  is  to  say : — 1.  An  inquiry  of  what  particulars  the  real  estates  and 
hereditaments  of  which  G.  C,  deceased,  in  the  pleadings  mentioned, 
was  seised  of  or  entitled  to  at  the  time  of  his  death  then  consisted,  and 
of  what  the  same  now  consist.  2.  An  inquiry  who  are  the  persons 
interested  in  the  said  real  estates  and  hereditaments,  and  for  what 
estates  and  interests,  and  in  what  shares  and  proportions,  and  whether 
they  are  parties  to  this  action.  3.  An  inquiry  what  incumbrances 
affect  the  entirety  of  the  said  real  estates  and  hereditaments,  or  any 
and  what  parts  thereof.  4.  An  account  of  the  moneys  (if  any)  ex- 
pended by  any  and  which  of  the  persons  interested  in  the  said  real 
estates  and  hereditaments  in  permanent  improyements  to  the  said 
estates  and  hereditaments  since  the  death  of  the  said  G.  C.  5.  An 
inquiry  to  what  extent  ^if  any)  the  present  value  of  the  said  estates 
and  hereditaments  has  been  increased  by  such  expenditure.  And  if  it 
shall  appear  that  all  the  persons  entitled  to  or  interested  in  undivided 
shares  in  the  said  hereditaments  are  parties  to  this  action,  or  have 
been  duly  served  with  notice  of  this  judgment,  it  is  ordered  that  a 
partition  be  made  of  the  said  hereditaments  by  the  Judge  in  Chambers, 
with  liberty  to  charge  sums  in  gross  by  way  of  equality  of  partition. 
And  it  is  ordered  that  the  said  hereditaments  be  partitioned,  allotted, 
and  divided  into  as  many  shares  as  the  same  shall  appear  to  be 
divisible  into  [but  in  making  such  partition  regard  is  to  be  had  to  the 
moneys  (if  any)  which,  under  the  said  account.  No.  4,  shall  be  found 
to  have  been  expended  by  any  or  either  of  the  parties  in  permanent 
improvements,  and  to  the  extent  (if  any)  to  which,  under  inquiiy 
No.  5,  the  present  value  of  the  said  hereditaments  and  premises  has 
been  increased  thereby].  And  it  is  ordered  that  such  shares  be 
allotted  to  the  persons  to  whom  the  same  shall  appear  to  belong  in 
such  proportions  and  for  such  estates  and  interests  as  shall  be  certified. 
And  such  parties  are  to  hold  and  enjoy  their  respective  shai'es  and 
proportions  of  the  said  hereditaments  in  severalty  according  to  such 
allotments,  and  to  their  respective  estates  and  interests  therein.  And  it 
is  ordered  that  proper  conveyances  and  assurances  to  vest  the  allotted 
shares  in  severalty  in  the  respective  persons  to  whom  the  same  shall 
be  severally  allotted,  according  to  their  respective  estates  and  interests 
therein,  be  executed  by  all  proper  parties,  such  assurances  to  be  settled 
by  the  Judge.  And  it  is  ordered  that  all  deeds  and  writings  relating 
to  the  said  hereditaments  in  the  custody  or  power  of  any  of  the 
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parties  be  upon  oath  brought  before  the  Judge  as  he  shall  direct.  And 
it  is  ordered  that  such  of  the  same  as  belong  exclusively  to  the 
premises  that  shall  be  allotted  to  each  or  either  of  the  said  parties  be 
delivered  to  or  be  retained  by  them  respectively.  And  any  of  the  parties 
are  to  be  at  liberty  to  apply  at  Chambers  as  to  any  of  the  deeds  or 
writings  belonging  to  the  premises  as  shaU  be  allotted  to  two  or  more 
of  them.  And  it  is  ordered  that  the  costs  and  charges  of  the  said 
partition  be  borne  by  the  parties  rateably  and  in  proportion  to  their 
respective  shares. — Liberty  -to  apply. — Kenrxck  v.  Mountstevefiy  Cozens- 
Hardy,  J.,  10  Nov.  1899,  A.  4241  ;  Hicks  v.  Bound,  M.  E.,  1  March, 
1862,  A.  490. 

In  Kerly  v.  Blaine,  Kekewich,  J.,  22  March,  1900,  where  the  proper^  was 
freehold  ground  rents,  and  one  of  the  parties  entitled  to  a  share  was  E.  fi.  T., 
a  person  of  xmsound  mind,  not  so  found,  who  appeared  by  his  guardian  ad 
litem,  the  order  followed  the  above  form,  with  tne  foUowinff  variations  :— 
After  the  direction  as  to  conveyances  and  assurances  the  following  declara- 
tion was  inserted,  *'And  Declare  that  after  such  partition  shall  have  been 
made  and  confirmed  the  Deft,  B.  H.  T.,  will  be  a  trustee  within  the  meaning 
of  the  Trustee  Act,  1893,  of  such  shares  of  the  said  hereditaments  vested  in 
him  as  shall  be  allotted  to  the  said  other  parties  " ;  and  after  the  direction 
as  to  costs  the  following  direction  was  added,  *'  The  costs  and  charges  directed 
to  be  borne  by  the  Deft,  B.  H.  T.,  to  be  a  charge  on  the  share  to  be  allotted 
to  him." 

By  the  Conveyancing  Act,  1881  ^44  &  46  V.  c.  41),  s.  9  (8),  an  acknow- 
ledgment given  under  that  Act  satisfies  any  liability  to  give  a  covenant  for 
! production  and  delivery  of  copies  of  or  extracts  from  documents,  and 
Bub-seot.  11)  an  imdertaking  for  safe  custody  satisfies  any  liability  to  give  a 
covenant  for  paf e  custody  of  documents. 

2.  Partition  in  Chamhera  on  I\irther  Consideration^  with  Directions 
as  to  Deeds  and  Costs  where  Infant  interested, 

**  Declabe  that  the  Pit  is  absolutely  entitled  in  fee  simple  to  five  un- 
divided eighth  parts  of  the  hereditaments  in  the  said  judgment  dated 
&c.  mentioned,  subject  to  two  charges  thereon  for  £ —  and  £ — 
respectively,  making  together  £ — ,  now  vested  in  W. ;  and  that  one 
other  undivided  eighth  part  is  now  vested  in  — ,  and  that  one  other 
undivided  eighth  part  is  now  vested  in  — ,  and  that  the  remaining 
undivided  eighth  part  of  the  said  hereditaments  is  legally  vested  in 
the  Deft  J.  B.  in  fee  simple  as  to  one  undivided  fourth  pctrt  thereof 
for  his  own  benefit,  as  to  one  other  undivided  fourth  part  thereof  for 
his  own  benefit,  subject  to  a  liability  to  account  for  the  value  thereof 
to  the  said  H.  B.,  and  as  to  one  other  undivided  fourth  part  thereof  in 
trust  for  E.  B.  {an  in/atiQi  subject  to  the  title  by  the  curtesy  of  B.  his 
father,  and  as  to  one  other  undivided  fourth  part  thereof  in  trust  for 
C.  B. ;  And  Let,  having  regard  to  the  declaration  hereinbefore  con- 
tained, a  partition  be  made  of  the  said  hereditaments  by  the  Judge  in 
Chambers ;  And  Let  the  same  be  divided  into  —  equal  parts ;  And  Let 
—  of  such  parts  be  allotted  as  the  share  of  &c." — Directions  for  allot- 
ment in  accordance  with  the  declaration. — *'  And  Let  the  Pit  and  the 
Deft  and  the  said  C.  B.  &c.  hold  and  enjoy  their  respective  shares  in 
severalty  according  to  such  allotments,  but  subject  as  aforesaid ;  And 
liet  the  pit  and  the  Deft  and  the  said  C.  B.  &c.  execute  all  such  con* 
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vejanoes  as  Bhall  be  necessary  for  effectually  vestmg  the  said  shares 
in  the  parties  aforesaid  according  to  their  respective  interests  therein, 
such  conveyances  to  be  settled  by  the  Judge  ;  And  Let  the  deeds  and 
^writings  (surveys  and  muniments  or  other  evidences  of  title)  relating 
to  the  said  hereditaments  in  the  custody  or  power  of  any  of  the  parties 
be  produced  upon  oath  before  the  Judg^,  as  he  shall  direct ;  And  Let 
such  of  the  deeds  &c.  as  relate  exclusively  to  the  premises  that  shall 
be  allotted  to  any  of  the  parties  other  than  the  said  E.  B.  \_the  infant] 
be  delivered  over  to  them  respectively,  and  such  of  the  deeds  &c.  as 
relate  as  well  to  the  premises  that  shall  be  allotted  to  any  of  the  said 
parties  as  to  the  premises  that  shall  be  allotted  to  any  others  or  other 
of  them  be  delivered  over  to  the  Pit  upon  oath,  he  by  his  counsel 
submitting  to  produce  the  same  on  necessary  occasions,  and  to  [enter 
into  a  covenant  for  that  purpose  (such  covenant  to  be  settled  by  the 
Judge),  and  to  deliver  attested  copies  thereof  at  the  expense  of  any 
other  or  others  of  the  said  parties  requiring  the  same ;]  or  [give  an 
acknowledgment  and  undertaking  for  safe  custody  of  the  same  as  pro- 
vided by  the  9th  section  of  the  Oonveyancing  and  Law  of  Proper^ 
Act,  1881,  V,  sup.  p.  1883]  ;  And  such  of  the  deeds  as  relate  exclu- 
sively to  the  premises  that  shall  be  allotted  to  the  said  infant  £.  B. 
are  to  be  deposited  wiHi  the  Central  Office  for  safe  custody  on  behalf 
of  the  said  infant  until  further  order ;  and  any  of  the  parties  are  to 
be  at  liberty  to  lay  proposals  for  a  partition  before  the  Judge  in 
Chambers." — Costs  to  be  borne  by  the  several  parties  rateably  and  in 
proportion  to  the  value  of  their  respective  shares. — Direction  to  tax 
and  certify,  having  regard  to  the  direction  last  aforesaid,  the  amounts 
(if  any)  due  from  any  of  the  said  parties  to  any  others  or  other  of 
them,  as  the  case  may  be,  in  respect  of  costs,  and  for  payment  of  the 
amounts  so  certified ;  except  as  regards  the  infant,  whose  costs  are 
to  be  a  charge  on  the  share  allotted  to  him. — ^Liberty  to  apply  &c. — 
See  Dicks  v.  Batten,  V.-C.  8.,  2  June,  1870,  A.  1987;  S.  C,  W.  N. 
(70)  173. 

For  the  like  decree,  with  declaration  that  an  infant  Deft  was  a  trustee  within 
the  Trustee  Act,  and  that  it  was  for  his  benefit  that  the  hereditamenta  should 
be  partitioned,  &c.  without  comDiissioa  or  reference  as  to  title,  see  CoUinson 
V.  t\,  V,-C.  S.,  31  May,  1856,  A.  1085. 

For  decree  declaring  that  Pits  and  Defts  were  entitled  to  the  hereditaments 
in  moieties,  and  having  regard  to  such  declaration  a  direction  for  partition  by 
the  Judge  in  Chambers,  see  Evans  v.  Hughes^  M.  £.,  14  Jan.  1861,  A.  157 ; 
Atkinson  v.  Barton,  M.  R.,  6  June,  1861,  A.  1201. 

For  decree  for  partition  without  commission,  but  with  liberty  to  lay  pro- 
posals for  that  purpose  before  the  Judge  in  Chambers,  see  Clarke  v.  clayion, 
2  Giff.  335 ;  Ley  v.  WolsUm,  V.-C.  S.,  2  May,  1857,  B.  1073 ;  30  July,  1858, 
B..  1871. 

For  decree  for  partition  of  freehold,  copyhold,  and  leasehold  estates,  but 
any  of  the  parties  to  be  at  liberty  before  the  commission  should  be  issued  to 
carry  in  a  scheme  for  the  partition  in  Chambers,  see  Beloe  v.  Braure^  V.-C.  S., 
4  July,  1857,  A.  1347. 

For  decree  for  performance  of  an  agreement  for  partition  of  copyholds  be- 
tween joint  tenants,  and  for  mutual  surrenders,  see  Bolton  y.  Ward,  4  Ha.  530. 

With  respect  to  the  direction  as  to  title  deeds,  see  tn/.  p.  1891. 

For  partition  by  commission  with  inquiries  and  special  directions,  see 
Seton,  5th  edition,  Form  3,  p.  1661,  .       .  .  . 
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3.  Partition  by  Commiasionera  named  of  Lands  in  a  Colony  subject  to 

Bent' Charges. 

<<  Let  a  partition  be  made  by  A.,  B.,  and  0.,  all  of  — ,  in  Tasmania, 
or  any  two  of  them,  of  the  real  estate  devised  by  the  will  of  D.  the 
testator  &c.,  subject  to  the  two  annuities  or  rent-charges  in  the  pleadings 
mentioned  into  equal  third  parts ;  And  Let  the  said  A.,  B.,  and  C, 
or  any  two  of  them,  and  they  are  hereby  authorized  to,  meet  together 
at  certain  proper  and  convenient  times  and  places  to  be  for  that  purpose 
appointed  by  them,  or  any  two  of  them,  and  thence  go  and  enter  upon 
and  walk  over  and  survey  the  real  estates  devised  by  D.  the  testator 
&c.,  and  according  to  the  best  of  their  skill,  knowledge,  and  judgment, 
make  a  fair  partition,  division,  and  allotment  of  the  said  real  estates 
into  three  equal  parts  or  shares,  having  due  regard  to  the  values  of 
the  respective  parts,  and  subject  as  to  each  third  part  to  one-third  part 
of  the  said  two  annuities  or  rent-charges ;  And  for  the  better  making 
of  such  partition,  division,  and  allotment,  they,  the  said  A.,  B.,  and 
C,  or  any  two  of  them,  are  hereby  authorized  and  empowered  to  cause 
aU  such  witnesses  as  they  or  any  two  of  them  shall  see  occasion  for  to 
come  before  them,  and  then  examine  each  and  every  of  them  apart  on 
their  respective  oaths  before  them,  or  any  two  of  them,  upon  such 
interrogatories  as  they  shall  see  occasion  for,  to  discover  and  make  out 
the  truth,  and  to  take  the  depositions  of  such  witnesses  in  writing, 
and  to  cause  the  same  to  be  plainly  and  fairly  engrossed  or  written  on 
parchment ;  And  Let  thereupon  the  said  A.,  B.,  and  C,  or  any  two  of 
them,  allot  one  of  such  third  parts  or  shares,  distinguishing  the  same 
by  proper  metes  and  bounds,  to  be  held  in  severalty  in  trust  for  the 
Pit  for  her  life  for  her  separate  use,  with  such  remainders  over  as  in 
the  said  will  of  the  said  D.  mentioned.'* — Like  directions  as  to  the  two 
other  third  parts. — **  Subject  as  to  each  of  the  said  third  parts  to  a 
liability  to  exonerate  the  other  two-third  parts  thereof  from  one-third 
part  of  the  said  two  annuities  or  rent-charges,  and  subject  as  to  each 
of  the  said  third  parts  to  any  moneys  or  rent-charges  which  may 
happen  to  bo  charged  thereon  for  equality  of  partition  ;  And  Let  the 
said  A.,  B.,  and  C,  or  any  two  of  them,  after  they  shall  have  done 
and  performed  the  several  things  which  they  are  hereby  ordered  and 
empowered  to  do,  certify  and  return  unto  this  Court  the  facts  and  pro- 
ceedings in  the  premises  by  their  certificate  fairly  written  on  parch- 
ment, together  with  the  said  examinations  and  interrogatories  (if  any) 
under  their  hands  and  seals ;  And  the  Pit  and  the  said  N.  and  W. 
respectively,  and  those  interested  under  the  said  will  respectively,  in 
the  said  third  parts  respectively  in  remainder  are  respectively  to  hold 
and  enjoy  their  said  respective  shares  in  severalty  according  to  such 
allotments ;  And  the  Pit  and  the  said  N.  and  W.  and  all  other  proper 
parties  are  to  execute  such  mutual  conveyances  to  each  other  of  such 
respective  third  parts  according  to  their  respective  interests  therein  for 
ihe  purpose  of  carrying  such  partition  into  effect  as  this  Oourt  shall 
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hereafter   direct." — ^Adjoum    Ac. -— Liberty   to    applj. — GaQowmf   t. 
Mackertey,  M.  B.,  26  July,  1861,  A.  1748. 

For  orders  (1)  naming  commissioners,  (2)  for  commissioners  to  make  their 
return,  (3,  for  order  nui  to  confirm  commissioners'  certificate,  (4)  for  order 
absolute,  and  (5)  for  order  to  quash  commissioners*  certificate,  see  Seton, 
dth  ed.,  Forms  5,  6,  7,  8,  and  9,  pp.  1563—1564. 


4.  Special  Inquiries  as  to  Shares — Occupation  Rents — Timber  cut^ 
and  StonCy  8fe.  quarried — Repairs — Accounts — Commission  of 
Partitiofi  to  issue, 

"Let  the  following  ftc. : — 1.  An  inquiry  what  estateB,  honouiB, 
manors,  lands,  tenements,  hereditaments,  and  fisheries  were  devised  by 
the  testator  D.  to  A.,  the  grandfather  of  the  Pit  C.  and  F.  deceased, 
as  tenants  in  common  in  fee  simple ;  2.  An  inquiry  what  shares  and 
interests  the  Defts  respectively  are  entitled  to  in  the  moiety  of  the  said 
estates  &c.,  devised  by  the  vrill  of  the  said  F. ;  3.  An  inqniiy  whether 
the  said  Defts  respectively,  or  any  and  which  of  them,  have  or  has, 
during  any  and  what  time  or  times  since  they  respectively  became 
entitled  as  tenants  in  conmion  to  such  shares  and  interests,  been  in 
receipt  of  the  rents  and  profits  of  the  said  estates  and  premises,  or  of 
any  and  which  of  them,  or  of  any  and  what  parts  thereof ;  and  whether 
the  said  Defts  respectively,  or  any  of  them,  have  or  has  during  any  and 
what  time  or  times  since  they  respectively  became  entitled  as  aforesaid, 
been  in  the  occupation  of  any  and  what  parts  of  the  said  estates  and 
premises,  and  whether  or  not  as  tenants  or  tenant  under  any  and  what 
lease  or  agreement  entered  into  with  the  Fit  B.,  as  committee  of  the 
estate  of  the  Pit  C,  and  whether  such  lease  or  agreement  was  entered 
into  with  the  approbation  of  the  Master  to  whom  the  matter  of  the 
lunacy  of  the  said  C.  has  from  time  to  time  been  referred ;  4.  An  in- 
quiry whether  the  said  Defts  respectively,  or  any  and  which  of  them, 
have  or  has  cut  or  felled,  or  appropriated  any  and  what  timber  or  other 
trees  upon  any  parts  or  part  of  the  said  estates,  and  what  was  the  value 
of  the  timber  or  other  trees  so  cut  and  felled,  or  appropriated ;  and 
whether  the  said  Defts  respectively,  or  any  and  which  of  them,  have  or 
has  dug  and  raised  upon  or  from  any  parts  of  the  said  estates  any  and 
what  quantities  or  quantity  of  building  stones,  or  other  stones,  or 
building  stone  or  other  stone,  and  what  were  or  was  the  value  of  the 
said  building  stones  or  other  stone ;  5.  An  account  of  all  and  eveiy  sum 
or  sums  of  money  received  by  the  said  Defts  respectively,  or  by  any  of 
them,  or  by  any  other  ftc,  for  or  on  account  of  the  said  rents  and 
profits  of  the  said  estates  and  premises,  or  for  or  in  respect  of  the 
timber  or  other  trees  so  cut  and  felled  or  appropriated,  and  for  or  in 
respect  of  the  stones  or  stone  so  dug  and  raised  as  aforesaid  upon  or 
from  the  said  estates ;  6.  An  inquiry  what  would  have  been  a  proper 
occupation  rent  or  proper  occupation  rents  in  respect  of  such  parts  of 
the  said  estates  and  premises  as  have  been  in  the  occujmtion  of  any 
and  which  of  the  said  Defts  respectively,  or  in  the  possession  or  receipt 
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of  the  rents  and  proiits  of  wliich  it  shall  appear  they  or  any  of  them 
have  been,  under  any  such  lease  or  agreement  for  a  lease  with  the  Pit 
B.,  and  such  Defts  are  respectively  to  be  charged  with  such  occupation 
rents  respectively  during  the  times  they  were  respectively  in  such 
occupation  or  possession,  having  regard  to  any  account  settled ;  7.  An 
inquiry  whether  any  and  which  of  the  said  Defts  have  or  has  properly  ' 
laid  out  or  expended  any  and  what  sums  of  money  in  substantial 
repairs  or  lasting  improvements  upon  the  said  estate  and  premises  or 
any  part  thereof,  and  under  what  circumstances,  and  whether  anything, 
and  what,  has  been  properly  expended  by  the  said  Defts  respectively,  or 
any  and  which  of  them,  and  to  whom,  for  quit  rents  in  respect  of  the 
said  estates." — Partition  in  Chambers,  Forms  1  and  2,  tup,,  with  usual 
directions  [or  commission  to  issue.  Form  3  ;  Seton,  5th  ed.  p.  1561].— 
Adjourn  &c.,  uid  reserve  the  subsequent  costs  of  this  action,  except  the 
costs  of  the  said  partition. — Cooper  v.  Fishery  V.-C.  E.,  19  March,  1841^ 
A.  1159. 

For  partition  of  manor  and  declaration  that  Pit  was  entitled  to  two  un- 
divided third  parts  or  shares  of  and  in  the  manor  of  X.  and  other  the  here- 
ditaments and  premises  in  the  certificate,  &c., mentioned,  and  that  Deft  was 
entitled  to  the  remaining  third  part  or  share  and  other  hereditaments,  &c. 
subject  to  the  annuity  or  rent  of  £ — ,  and  to  the  legacy  of  £ —  vested  in  Defts 
G.  and  L.  as  trustees;  directions  for  commission,  &c.,  and  allotment  accord- 
ing to  declaration — the  trustees  and  the  annuitant  to  join  in  the  conveyance 
to  Pit  of  his  two-thirds  free  from  the  annuity  and  legacy,  see  Ilanbury  v. 
Hussey,  M.  B.,  29  June,  18dd,  A.  1454;  S.  C,  14  Beav.  152. 


5.  Partition  in  accordance  tcith  Agreetnent — Altotcance  for  Equality 

of  Partition, 

This  action  coming  on  for  trial  &c. ;  Let  the  freehold  and  leasehold 
properties  to  which  the  Pits  and  Defts  are  jointly  entitled  be  par- 
titioned in  accordance  with  the  agreement,  dated  &c. ;  And  Let  the 
Deft  A.  B.,  the  surviving  trustee  of  the  indenture  of  settlement,  dated 
&c.,  hold  the  freehold  hereditaments  in  the  schedule  hereto  mentioned 
upon  the  trusts  of  the  said  settlement,  dated  &c. ;  And  Let  the  Deft 
C.  D.  for  equality  of  partition  pay  to  E.  F.  £ — , —  Watson  v.  Oass, 
'Fry,  J.,  10  Dec.  1881,  B.  2097 ;  S.  C,  51  L.  J.  Ch.  480, 


6.  Partition  of  Adcowson — Presentation^  to  be  altefmate — Persona 
under  whom  Defendant  claimed  having  presentedy  Plaintiff  to  have 
next  Turn, 

«  Declaee  that  the  Pit  is  entitled  to  have  a  partition  of  the  advowson 
of  the  vicarage  of  the  parish  church  of  W.,  in  the  county  of  K.,  into 
moieties,  to  present  by  alternate  turns ;  And  Let  a  partition  be  made 
thereof  accordingly  between  the  Pit  and  the  Deft  S.,  devisee  in  the  will 
of  J.  S. ;  And  for  the  making  such  partition,  the  Pit  and  the  Deft  8. 
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are  mutually  to  execute  conveyances  to  each  other,  bo  that  the  Pit  may 
hold  one  moiety  of  the  said  advowson  to  him  and  his  heirs,  and  the 
Deft  8.  the  other  moiety  thereof  to  her  and  her  heirs,  as  tenants  thereof 
in  severalty  respectively;  And  Let  in  such  conveyance  a  clause  be 
inserted,  that  the  Pit  and  his  heirs,  and  the  Deft  8.  and  her  heirs,  shall 
present  to  the  said  vicarage  by  alternate  turns ;  And  Let  the  convey- 
ances be  settled  by  the  (Judge)  in  case  the  parties  differ ;  And  Let  the 
charges  of  the  conveyances  be  borne  equally  between  the  Pit  and  the 
Deft  8. ;  And  it  appearing  that  J.  8.,  under  whom  the  Deft  8.  daims, 
hath  since  the  agreement  for  a  partition  or  division  of  the  premises, 
presented  upon  the  last  avoidance  of  the  said  vicarage,  Let  the  Pit 
present  on  the  next  avoidance,  being  the  first  turn  from  this  time." — 
Dismiss  action  as  against  the  heir  of  J.  8.  with  costs ;  And  give  no 
costs  as  between  the  Pit  and  the  Deft  8. — 8ee  Bodicoate  v.  Steers^  L.  C, 
18  July,  1737,  A.  613 ;  1  Dick.  69. 


7.  Next  Presentation  to  be  by  Loty  and  after  Presentation 

Adrowson  to  be  sold, 

<*Deglab£  that  the  right  of  presentation  to  the  rectory  of  C,  men- 
tioned in  the  will  of  J.,  the  testator  &c.,  upon  the  avoidance  thereof  by 
the  death  of  the  testator's  son  W.,  the  last  incumbent  thereof,  passed 
by  the  will  of  the  testator  J.,  and  that  such  right  of  presentation  is 
now  vested  in  the  Deft  J.  L.,  the  surviving  exor  of  the  wiU,  and  devisee 
of  trust  estates  of  the  Deft  L.  deceased,  the  last  surviving  trustee  of  the 
will  of  the  testator  J.,  for  the  benefit  of  the  following  seven  persons, 
that  is  to  say : — The  Defts  0.  &c.,  as  tenants  in  common ;  And  such 
persons  not  agreeing  upon  the  clerk  to  be  nominated  for  presentation 
to  the  said  living  by  the  said  J.  L.,  Let  such  seven  persons,  or  their 
respective  solrs  on  their  behalf,  draw  lots,  before  the  Judge,  which  of 
them  shall  nominate  a  derk  to  be  presented  to  the  said  living ;  And 
Let  the  said  J.  L.  present  to  the  said  living,  upon  the  said  avoidance, 
such  clerk  as  shall  be  nominated  by  such  one  of  the  said  seven  persons 
as  shall  be  named  in  the  certificate  of  the  Master,  as  the  person  by  lot 
entitled  to  nominate  such  clerk ;  And  as  soon  as  may  be  after  such 
presentation  shall  have  been  made,  Let  the  advowson  of  the  said  rectory 
of  C,  and  the  testator's  messuages,  lands,  and  hereditaments,  situate 
&c.,  be  sold  with  the  approbation  of  the  Judge." — Money  to  be  paid 
into  Court. — Directions  as  to  costs. — Johnstone  v.  Baber,  L.C.  and  L.  JJi, 
6  Aug.  1856,  A.  1364 ;  6  D.  M.  &  O.  439. 

This  decree  follows  in  form  Seymour  v.  Bennett ^  L.  C,  16  Dec.  1742,  B.  96; 
2  Atk.  483,  declaring  the  right  of  Pit  and  Deft  as  grantees  of  a  public  office 
to  nominate  by  turns  to  a  vacant  clerkship,  as  in  the  case  of  an  advowson 
between  tenants  in  common. 

For  partition  of  manor  and  advowson,  where  the  advowson  could  be 
included  in  one  share,  thereby  avoiding  the  necessity  of  providing  for 
alternate  presentations,  see  Brooke  v.  Browne,  V.-C.  W.,  8  July,  18M, 
A.  U64. 
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8.  CobU  payabk  hy  Parties  under  Disahility  charged  on  their 

Shares. 

Costs  of  partition  to  be  borne  according  to  the  respective  shares ; 
And  Let  such  costs  of  the  Defts  0.  and  wife,  and  0-.  and  wife,  and  B. 
the  lunatic,  and  also  their  costs  of  this  action  up  to  this  hearing,  to  be 
taxed  &c.,  be  a  charge  on  the  fourth  part  allotted  to  the  said  Defts. — 
Singleton  v.  Hopkins,  V.-O.  8.,  22  Nov.  1855,  B.  238;  4  W.  E.  107  ; 
and  see  Hubbard  t.  H,  V.-O.  W.,  19  Dec.  1863,  A.  2542. 

Costs  of  infants  in  partition  suit,  both  before  and  after  the  issuing  of 
the  commission,  were  charged  upon  and  ordered  to  be  raised  out  of  the 
shares  allotted  to  such  infants  in  severalty:  Cox  v.  (7.,  3  K.  &  J.  654; 
following  Singleton  v.  ffopkinSy  aup. ;  and  this  course  has  been  adopted  for 
the  purpose  of  selling,  in  a  partition  suit,  property  in  which  infants  were 
interested :  see  France  v.  ^.,  Young  v.  F.,  13  Eq.  173,  176,  n.,  and  cases  cited 
8up,  p.  1024.  But  in  Qrove  v.  Comyn,  18  Eq.  387,  Chap.  XXXVIIL,  Sect.  3, 
Form  5,  8up,  p.  985,  the  Court,  having  declared  that  it  was  beneficial  for  all 
parties,  gave  effect  to  the  infant's  request  for  a  sale ;  and  this  course  is  now 
sanctioned  by  the  Partition  Act,  1876,  s.  6. 


NOTES. 
PABTITION  BT  COMMISSION,  OE  IN  OHAMBEBS. 

The  proceeding  by  commission  of  partition  is  now  not  often  adopted,  the 
more  usual,  satisfactory,  and  less  expensive  course,  since  the  Court  of 
Chancery  Acts,  1852  (15  &  16  V.  cc.  80,  87),  being  to  direct  the  partition  to 
be  made  by  the  Judge  at  Chambers :  Clarke  v.  Clayton,  2  QiS,  333 ;  Bowles 
V.  Bumpf  9  W.  R.  370 ;  Oreenioood  v.  Percy ^  26  Beav.  672,  in  which  case  "the 
Court,  on  sufficient  evidence  of  fairness,  decreed  an  immediate  partition, 
without  commission,  of  an  estate  in  which  infants  were  interested ;  and  see 
Stanley  v.  Wrigley,  3  Sm.  &  G.  18 ;  but  in  Bull  v.  B.,  18  L.  T.  870,  the  decree 
was  made  for  a  commission  with  liberty  for  any  of  the  parties  to  lay  proposals 
before  the  Judge  in  Chambers  for  a  partition.  For  forms,  see  D.  C.  F. 
758  et  aeq. 

For  the  practice  as  to  issuing  the  commission,  and  the  powers  and  duties 
of  the  oommrs,  see  Lord  Bedesdale's  opinion  on  the  form  and  course  of  this 
proceeding,  in  Curzon  v.  Lyster,  Seton,  1st  ed.  189 ;  Dan.  6th  ed.  1336 — 1344. 

The  proper  course  on  a  summons  to  appoint  commrs  for  a  partition  is, 
where  the  parties  cannot  agree,  for  each  side  to  name  a  certoin  number 
^generally  two)  and  for  a  portion  of  these  to  be  struck  out,  and  if  necessary 
in  order  to  secure  an  uneven  number,  for  one  commr  to  be  appointed  by  the 
Court:  Hoxoard  v.  Barnwell ,  2  N.  R.  414. 

Having  made  their  allotment,  the  commrs  must  prepare  a  certificate 
showing  what  has  been  done  under  the  commission.  The  commission  and 
certificate,  with  the  depositions  and  schedule  annexed  and  engrossed,  are 
transmitted  to  the  Central  Office,  and  filed :  Jones  v.  ToUy,  2  Sim.  &  St.  219. 
An  order  nisi  may  then  be  obtained  on  motion  of  course  to  confirm  the  certifi- 
cate: A,  G,  Y,  Hamilton  J  1  Madd.  215;  Allen  y.  A,,  Seton,  dth  ed.,  Form  7» 
p.  1564 ;  and  if  no  cause  is  shown  against  the  confirmation  within  the  time 
limited,  the  order  to  confirm  will,  upon  motion  of  course,  be  made  absolute. 

If  there  is  any  ground  for  objecting  to  the  certificate,  a  motion  should  be 
made  on  notice,  supported  by  affidavits,  to  suppress  or  quash  the  certificate : 
Watson  V.  JD,  Northumberland,  11  Ves.  165;  Peers  v.  Needkam,  19  Beav.  316; 
or  otherwise  that  the  certificate  may  be  reconsidered  and  varied :  see  Ames  v. 
Comyns,  16  W.  R,  74  ;  17  L.  T.  163. 

The  circumstances  of  the  parties  and  the  property  should  be  taken  into 
consideration  by  the  commrs.  It  is  not  necessary  that  every  part  of  the 
estate  should  be  divided  if  by  so  doing  the  value  would  be  lessenea;  it  being 
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Bufficieqt  if  each  party  has  his  share  in  value  of  the  whole :  E,  Clarendon  v. 
Hornby,  1  P.  Wms.  446. 

If  the  commrs  cannot  agree  they  should,  it  seems,  make  separate  oerti- 
ficatee,  or,  as  a  last  resource,  draw  lots :  Canning  v.  C,  2  Dr.  434 ;  Curzon 
V.  Lytter  (lord  Eedeedale's  opinion),  Seton,  Ist  ed.  189,  191 ;  though  where 
two  commrs  make  a  return  one  way.  and  two  others  make  a  return  directly 
the  contrary  way,  there  is  no  yalidity  in  either;  and  a  new  commission 
^directed  to  an  uneven  number)  wiU,  it  seems,  be  awarded :  see  WaUon  y. 
D,  Northumberland,  11  Ves.  153;  Corbet  y.  Davenant,  2  Bro.  C.  C.  262; 
Canning  y.  C,  sup. 

The  return  of  the  commrs  being  looked  upon  as  in  the  nature  of  an  award, 
will  not  be  set  aside  on  slight  grounds,  or  for  mere  unequal  value,  if  honestly 
made:  Peers  v.  Needham,  19  Beav.  31  ;  Ames  v.  Comyns,  16  W.  B.  74; 
17  L.  T.  163;  nor  except  on  proof  of  misconduct,  excess  of  authority,  gross 
error  of  judgment,  or  clear  mistake :  Jones  v.  Tottj/,  1  Sim.  136 ;  Story  v. 
Johnson,  1  Y.  &  C.  Ex.  538;  Manners  v.  CharletwortK  1  My.  &  K.  330. 

Unless  so  directed  by  the  judfnnent,  commrs  cannot  award  sums  for 
** owelty"  (i.e.  equality)  of  partition:  Mde  y.  Mansfield,  15  Sim.  41;  Peers 
v.  Needham,  19  Beav.  316. 

But  where  they  certified  that  they  could  not  divide  the  estate  equally, 
and  so  allotted  money  in  equivalent,  an  inquiry  was  directed  whether  it  was 
fit  and  proper  and  for  the  benefit  of  the  parties  (one  being  an  infant)  that  the 
sums  awaraed  should  be  accepted :  Mde  v.  Mansfield,  15  Sun.  41 ;  Miles  v. 
Davidson,  V.-C.  E.,  5  June,  1840,  A.  834. 

In  adjusting  the  amount  to  be  paid  for  owelty,  the  Court  allowed  sums 
expended  by  beneficiaries  in  possession  in  improvements  so  far  as  the  value 
of  the  property  had  been  increased  thereby:  Watson  v.  Oass,  51  L.  J.  Ch. 
480  ;  45  L.  T.  582 ;  30  W.  E.  286 ;  and  v.  sup.  p.  1880. 

In  the  case  of  a  partition  or  exchange  of  lands  under  the  authority  of  the 
Inclosure  Act,  20  &  21  V.  c.  31,  by  ss.  6 — 11,  inequality  in  value  may  be 
compensated  by  a  rent-charge  where  the  deficiency  does  not  exceed  one-eighth 
of  the  actual  value. 

In  partition  actions,  where  all  persons  interested  are  shown  to  be  before 
the  Court,  and  the  rights  are  therefore  declared  by  the  judgment,  and  upon 
evidence  of  the  fairness  of  the  proposed  division,  partition  may  be  at  once 
directed,  although  some  of  the  persons  interested  are  infants,  without  reserv- 
ing further  consideration :  see  Stanley  v.  Wrigley,  3  Sm.  &  G.  18 ;  Greenwood 
y.  Percy,  26  Beay.  572,  sup,  p.  1889. 


OONYETikNOES— PABTIES  UNDER  DISABILITY. 

By  partition  at  law  the  legal  estate  was  vested,  and  as  the  decree  in  equity 
vested  the  equitable  right  omy,  it  went  on  to  direct  the  execution  of  mutual 
conveyances  by  the  parties  to  effect  a  transfer  of  the  legal  estate :  see  Whaley 
v.  Dawson,  2  So.  &  Lef.  372 ;  Miller  v.  Warmington,  1  Jac  &  W.  493. 

Such  conveyances  will  be  settled  by  the  Judge  in  Chambers  if  any  of  the 
parties  are  under  disability,  or  if  the  parties  differ. 

One  of  three  parties  interested  in  a  partition  cannot,  it  seems,  refuse  to 
execute  a  conveyance  to  another,  until  conveyances  have  been  executed  by 
both  the  other  parties :  see  Orger  y.  Sparke,  9  W.  B.  180. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s,  31  (r.  sup.  p.  1272), 
replacing  sect.  7  of  the  Partition  Act,  1868,  the  Court  may  declare  that  a 
pa^i^  is,  or  on  coming  into  existence  will  be,  a  trustee  within  the  Act  of  any 
legal  right,  whether  vested  or  contingent,  and  tmder  the  other  provisions  of 
the  Act  may  vest  or  convey  their  interests  or  discharge  their  contingent 
rights. 

The  usual  course  is  by  the  judgment  to  declare  that  upon  partition  the 
infant  will  be  a  trustee  within  the  Act  of  the  parts  allotted  in  severalty  to 
the  other  parties,  and  by  the  same,  or  a  subsequent^  order  to  appoint  a  person 
(generally  one  of  the  other  conveying  parties)  to  convey  on  oehalf  of  the 
infant,  or  to  vest  in  such  person  the  share  of  the  infant  for  the  purpose  of 
carrying  the  judgment  into  effect :  see  Lees  v.  Coulton,  sup.  p.  1858 ;  8.  C, 
20  Eq.  20 ;  see  also  sup.  p.  1267. 

In  Stanley  y.  Wrigley^  3  Sm.  &  G.  18,  an  immediate  deeree  being  made  lor 
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